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FEDERAL COURT 
Cases Nos, 13 and 15 of 1939 
October 14, 1940 
(Oase No. 15 of 1939) 
Maqgiogs Gwyer, O. J. SULAIMAN, 
AND VaRADACHARIAR, JJ. 
‘Raja PRITHWI OHAND LALL 
CHOUDHERY— APPELLANT 
versus . d 
Rai Bahadur SUKHRAJ RAI 
AND OTHERS—RasPpoNDENTS 
and 
(Case No. 13 of 1939) 
SUBHANAND CHOWDHARY 
AND ANOTHER — APPRLLANTS 
versus 
APURBA KRISHNA MITRA 
AND ANOTABR—RESPONDENTS 
Federal Court—Review—Powers of — Principles 
stated. à 
Federal Court will not sit as a Court of Appeal 
from its own decisions, nor will it entertain appli- 
cations to review on the ground only that one of 
the parties in the case conceives himself to be 
aggrieved by the decision. There is a salutary 
maxim which ought to be observed by all Oourts 
of last resort—Interest reipublicae ut sit finis 
litium. Its strict observance may occasionally 
entail hardship upon individual litigants, but the 
mischief arising from that source must be small in 
comparison with the great mischief which would 
necessarily result from doubt being thrown upon 
the finality of the decisions ofsuch a tribunal as 
this .Federal Court is not, it is true, a Court of 
last resort inthe sense in which the Judicial Oom- 
mittee or the House of Lords may be soedescribed 
inthe United Kingdom; but it is the highest tribu- 


nal sitting in this country and no appeal lies with-. 


out leave from any decision given by it in the 
exercise of its appellate jurisdiction. Federal Court 
has power under s, 214(1) of the Constitution Act 
to make rules of Oourt for regulating generally the 
practice and procedure of the Court; but it has 
made no rules for regulating eapplicati8ns fora 
review of its judgments, and in these circumstances 
it is unnecessary to consider whether its rule making 
power is wide enough to enable it to assume a 
general jurisdiction for that purpose in the absence 
of express statutory provisions such as are to be 
found in s,114 of the Oivil P. C. If at the present 
moment ithas powerto review its own judgments 
that power should not be regarded as moré exten- 


191—1 & 2 


sive than the power exercised for the same purpos- 
by the Judicial Committee and should be subject to 
similar restrictiong,and the rules which govern 
the practice of the Judicial Committee and of the 
House of Lords in these matters * may rigtly be 
taken as a guide tothe practice of this Court also, 
In certain excaptional circumstances an applica- 
tion for are-hearing may be entertained, but the 
casesin which this will be done are cases where 
some misprision had occurred, as for instance, the 
terms of the decree adjudicating something which 
had not been in the view of their Lordships Board, 
or which they had not had the means of deciding 
or where the decree did not carry out the termsof 
the judgment. In no case however, will any re- . 
hearing be allowed upon the merits or®even on 
the ground that new matter has been discovered, 
which, if it had been produced at the hearing of 
the appeal, might materially have affected the 
judgment of the Committee. [p. 2, col. 1; p. 3, col, 1,4 
[English case-law relied on.) 
- An appellant must succeed by the merits of his 
own case and not by the laches of his opponemts; 
e and where the appeal is dismissed without calling 
eupon the respondents to argue the merits of the 
case, itcannot be said that the appellants were pre- 
judiced. When he files review application on the 
ground of the respondents’ laches, he is in effect 
inviting the Oourt to re-hear his appeal upon the 
merits, because he thinke that the Oourt was in 
error in dismissingit. [p. 3, col. 2.) 2 
Similarly the fact thatthe Counsel failed to take 
certain points either in the High Court or the 
Federal Court or that he was not properly instructed, 
does not justify granting of the review application, 
In sucha case it amounts to re-hearing of the whole 
apppeal on merits, 


Oase No, 13 
Mr. Subhanand Chowdhary, jo Person, ° 


Oase No, 15 
Mr. R 8S. Sinha,” Advocate, for the 
Applicant instructed by Mr, Gurdayal- 
Sahay, Agent. 


Judgment.—These are two, ex parte 
applications for a review ef judgmants 
delivered by this Oourt on March 18, iast. 
They are the first applications of the kind 
which have come before us, and it is desir- 
able that we should state the principles 
which the Court will takg for its guidance 
in, deciding them. 


2 


This Court will not sit as a Oourt of 
appeal from its own, decisions, nor will it 
entertain applications to review on the 
ground only that ðne of the parties in the 
case conceives himseif to be aggrieved 
by the decision. It would in our opinion 
be intolerable and mest prejudicial to the 
pubtic interest if cases once decided by 
the Oourt could be re-opened and re- 
heard: J 7 

‘There is a salutary maxim which cught to be 
observed by all Courts of last resort Interest retpub- 
lice ut sit finis litium. Its strict observance may 
occasionally ‘entail hardship up®n individual liti- 
gants, but the mischief arising from that source must 
be small in comparison with the great mischief 
which would necessarily result from doubt being 
thrown upon the finality of the decisions of such 
a tribunal as this, Venkata Narasimha Appa Row 
v. Court of Wards (1).” 


This Court is not, it is true, a Court 

of last resort in the sense in which the 
dudicial Committee or the House of Lords 
may be go described in the United Kingdom; 
but it is the highest tribunal sitting in 
this country and no appeal lies without leave 
from any decision given by it in the exrecise 
of its appellate jurisdiction, Tke High 
Courts in British India have been given a 
limited power to review their judgments 
by s. 114 of, and O. XLVII of the First 
Schedule to, the Civil P. C. This Oourt 
has power under s. 214(1) of the Consti- 
tutjon Act to make rules of Court for 
regulating generally the practice and pro- 
cedure of the Court: but it has made no 
rules for regulating applications for a 
review of its judgments, and in these 
circumstances it is unnecessary to consider 
whether its rule-making power is wide 
enough.to enable it to assume a general 
jurisdiction for that purpose, in theabsence 
of express statutory provisions such as are 
to be found in s. 114 of the Oode. If 
“at the present moment. it has power to 
review its own judgments, that power should 
not fn our opinion be regarded as more 
extensive than the power exercised for the 
same purpose by the Judicial Committee 
and should be subject to similar restric- 
tions and we conceive that the rules which 
govern the practice of the Judicial Com- 
mittee and of the House of Lords in these 
matters may rightly be taken as a guide 
to the practite pf this Court also. 

The ‘practice in England is well settled 
and oficng standing. In Rajunder Narain 
Rae v. Bijat Govind Singh (2), Lord Brou- 
gham, delivering the judgment of the 

(1) (1886) 11 App. Cag, 660, (664); 10M 73; 131A 


159; 4 Sar. 755 (PO). 
(2) 1 Moo, P O 117;2 M I A 181; 1 Sar. 175(PC.) 


PRITHWI CHAND LALL V. 


SUKHRAJ RAI (F'O) 19110 
Judicial Committee, said: — 

“It is unquestionably the strict rule, and ought 
*to be distinctly understood as such, that no cause 
in this Court can be re-heard, and that an order 
once made, that is a report submitted to His Majesty 
an® adopted, by being made an Order in Council, 
is final and cannot be altered. The same is the 
case of the judgments of the House of Lords, that 
is, of the Court of Parliament, or of King in Parlia- 
Ment as it ie sometimes ezpressed, the only other 
supreme tribunal in this country. Whatever, there- 
fore, hag been really determined in these Oourts 
must stand, there being no power of re-hearing for 
the purpose of changing the judgment pronounced; 

enevértheless, if by misprision in embodying the 
judgments, errors have been introduced, these Courts 
possess, by common law, the same *power which 
the Courts of Record and Statute have of rectifying 
the mistakes which have crept in.—I'he House of 
Lords exercises a similar power of rectifying mis- 
takes made in drawing up its own judgments, and 
this Court must possess the same authority. The 
Lords have, however, gone a step further, and 
have corrected mistakes introduced through inadvert- 
ence in the details of judgments; or have supplied 
manifest defects in order to enable the decrees to 
be enforced, or have added explanatory matter, or 
have reconciled inconsistencies. But with the ex- . 
ception of one or two cases in 1669, of doubtful 
authority here, and another in Parliament of still 
less weight in 1642 (which was an appeal from the 
Privy Oouncil to Parliament, and at a time when 
the Govt. was in an unsettled state), no instance 
it is believed, can be produced of a re-hearing 
apon the whole cause, and an entire alteration of 
the judgment once pronounced.” 

And, after giving instances in which the 

power of rectifying mistakes and errors 
‘had been exercised, he continued:— 
e ‘It is impossible to doubt that the indulgence 
eextended in such cases is mainly owing to the 
natural desire prevailing to prevent irremediable 
injustice being-done by a Oourt of last resort, 
where by some accident, without any blame, the 
party has not been heard and an order has been 
inadvertently made as if the party had been 
heard.” 

In Hebbert v. Purchas (3), the respondent 
had petitioned for a re-hearing on the 
ground that the appeal had been heard 
ea parte because of. his want of means 
to brief Counsel and his own inability to 
argue the- case, and also be®ause the judg-. 
ment of the Judicial Committee in the 
appeal. was at -variance with former deci- 
sions of: the Committee; but the Lord 
Chancellor (Lord Hatherley), delivering the 


judgment of the committeé, said— 

“Having carefully Weighed the arguments, and 
considering the great public mischief which would 
arise on any doubt being thrown on the finality 
of the decfsions of*the Judicial Committee, Their 
Lordships are of opinion that expedieney requires 
that the prayer of the petitions should not be. 
acceded to, and. that they should be refused with 
costs.” e A ms 

The general principle remains as it was 
enunciated a century ago. It is recognize 
ed by the Judicial. Committee that in 


(3) (1871) bD R3P O 664. 
= 
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certain exceptional circumstances an appli-, 
cation for a re-hearing may be entertain- 
ed, but the cases in which this will be 
done have not been substantially enlarged 
since they were explained by Lord Brou- 
gham in the passge already cited, though 
Lord Watson, delivering the judgment 
of the Judfcial Committee in Srimantu 
Raja Yarlagaddu Durga v. Swimantu 
Mallikarjuna (4), included cases where. 
some misprision had occurred, ° 

“as for instance, the terms of the decree adjudicat- 
ing something which had not been inthe view of 
Their Lordships' Board, or which they had not 
had the means of deciding, or where the decree 
did not carry out the terms of the judgment.” 


In. no case however has any re-hearing 
been allowed upon the merits or even on 
the greund that new matter has been 


discovered, which, if it had been pro». 


ducefl at the hearing of the appeal, might 
materially have. affected the judgment 
of the Committee: Venkata Narasimha 
Appa Row v. Court of Wards (1). 

We turn now to the facts of the two 
cases which are before us. 

In the first case Counsel for the appel- 
lant informed us at the original hearing 
that the only point which he desired to 
argue was the application of a certain 
Section in an Act of the Bihar Legislature. 

This point had not been raised at any 
previous stage of the litigation and the. 


particular section was not even mentione’ 


ed in- the petition of appeal. We saw no 
reason in these circumstances for giving 
leave to amend the petition, and the appeal 
was accordingly dismissed with costs. The 
application for review which was subse- 
quently filed alleged that the appellant was 


prejudiced on account ofthe laches of the res- | 


pondents in appearing and filing a statement 
of their case on the day of the hearing of the 
appeal. At thg hearing of the. application, 
however Counsel relied mainly upon another 
ground viz, that the judgment, of the 
High Court on the application for a certi- 
ficate under s. 205 of the Constitution Att. 
was not produced before this Court when 
the appeal was heard..-We have ñow seen 
the judgment of the High Oourt, the. 
existence and indeed the terms pf which 
must have been’ known.to the parties. or 
their- advisers when the appeal was heard, 
and there is nothing in it which could be 
of the slightest assistance to applicant, 
As to the alleged laches of the respon- 
dents, an appellant must succeed by the 
merits of his own case and not by the 
laches of his opponents; and it -is hard to 
(4) 14 M439% 17 I A 134 (P 0.) 5 
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see how the presente applicant could e have 
been prejudiced, sincg his appeal was 
dismissed without the respondeats being 
called upon to argué the merits of the 
case. The applicant is in effect inviting 
this Court to reshe&r his appeal upon the 
merits, because hè thinks that the Court 
was ¿in error in dismissing it. There is 
in our opinion no justification for the appli- 
catiow and it should never have bean 


e@ filed. e 


In the gecond tase the applicant appeared 
in person and submitted a „written argue 
ment. He had been in the main success- 
ful on those points which were argued on 
the appeal, but he appears to be of opinion 
that the interest which he was orderad to 
pay on the reduced amount of his debt 
should have been fixed at a lower rate. 
He complained also of the conduct of his 
agent in not communicating with him early 
enough with regard to the date when the 
appeal was to be heard and in applying 
to the Court too late for an adjournment, 
There may be some substance in his com- 
plaint against the agent, but it isnot a matter 
with which this Court can deal on the 
present application, He desired to take 
points which were not argued by his 
Counsel at all in the High Oourt or this 
Oourt; and he also alleged that his Ooussel 
was not properly instructed and so could 
not present his case fully at the hearing 
before us. If Oounsel had felt that he 
could not do justice to his client’s cage 
without a further study of his instructions 
he. would doubtless have asked for the 
indulgence of the Court; but n> such 
‘request was made, and it isa matter for 
Qounsel’s discretion how a case is presente 


.ed to the tribunal and which points are. 


pressed or abandoned. This applicant algo 
is asking us to re-hear the whole appeal 
upon the merits. nn 

The power which we aré invited to 
exercise in these two cases is one to be 
exercised with extreme caution and only 
in very exceptional cases; and applications 
for its exercise will not be encouraged by 
this Court. Neither applicant has brought 
himself, even remotely, within any of the 
exceptions to the general ruler Both appli- 
cations are dismissed; and we think it ` 
right to say that future applications of 
the kind will run the risk of receiving 
more summary treatment. 

D. Appligations dismissed. 
e e 
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e PRIVY COUNCIL 
Appeal from the Special Court of Swaziland 
e May 7, 1940 
THANKERTON, Lopp Justice GODDARD 
AND SIR PHILIP MAODONELL 
FAKISANDHLA NKAMBULE— 
APPELLANT . 
versus q 
Tae KING— RESPONDENT 
Criminnl trial—Practice (South Africa)—Igasrant 
native accused pleading guiléy—Court, of Can enter 
plea of snot guilty — No prejudice caused — No 
interference by Judicial Committee? E 
South African practice does permit a Oourt to 
enter a plea of not guilty on behalf of a native or 
other ignorant person pleading guilty if it considers 
that he does not properly understand the effect of 
* that plea or if he seems to have matter of exculpation 


that he wishes to allege. , 

Held, that the irregularity of leaving on the 
record a plea of guilty afterin effect altering it to 
one of not guilty did not entail any real prejudice 
to the accueed and did not call for any interference by 
the Judicial Committee. Dillet's case (3), referred 


to, (p. 6, col. 2.) 


Messrs Horace Douglas, K.O. and S. N. 
Bernstein, for the Appellant. 


The SolicitoreGeneral Mr. Kenelm Preedy, 
for the Respondent. 


Sir Philip Macdonell.— This is an 
appeal by special leave from the Special 
Coutt- of Swaziland which had convicted 
the appellant of murder. The appellant 
and a certain Nhloko Hlatshwako, who will 
be referred to hereafter as the first accused, 
were indicted before the Special Oourt of 
Swaziland for the murder of certain three 
persons, the first accused as having actually 
. committed the murders and the second 
accused, the appellant, as having incited 
him to commit them. The Special Court 
convicted them both but it is only the 
Second accused who appeals, 

The appellant is a native chief in Swazi« 
land, à territory under the protection of the 
Crown and governed as to the law of 
evidence by the Transvaal Proclamation 
No. 16 of 1902 and as to criminal procedure 
by the Transvaal Oriminal P, O. Ordine 
ance No. 1 of 1903. The essential facts in 
the case were these. The appellant's mother 
died in 1936 and a daughter of his in 
1937 and sonfewhere in July or August of 
1937, be sent his “doctor”, the witness 
Nyand@ni, to find someone who had the 
knowledge and skill necessary to make a 
rope and putiton the graves of these two 
deceased persons so that By its agency the 
drgdms troubling him might be turned from 
him and those responsible for the two” 
deaths discovered; the rope, it was believed, 
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would by some inherent magic kill the 
Persons responsible. The witness Nyandeni 
eventually found the first accused who, 
according to him, undertook to perform this 
Tope ceremony. The appellant had duties 
as Oourt “induna” at Hlatikulu, the chief 
town of Swaziland, which kept him there 
during the weekdays, and ‘following on 
instructions by him, the witness Nyandeni 
wrote the letter A which was signed in the 
pame of the appellant, and was addressed. 
and duly delivered to the first accused, 
This letter states inter alia that-the appel- 
lant’s children “are finished”, 7. e, dead, 
that the person killing them is at the appel- 
lant’s village, that the appellant is busy and 
cannot come personally, that the first accus- 
ed must bring all his medicine bags with 
him, that “it is the Chief Fakisandhla who 
is calling him" and that the “advance “pay- 
ment” is ready. In accordance with this 
letter the first accused came to the witness 
Nyandeni's village on a day which can be 
fixed as Thursday September 9, 1937, and 
Nyandeni wrote to the appellant saying 
that he had arrived. In reply the appellant 
dictated to the witness Memorial two 
letters, B addressed to Nyandeni, and O. 
addressed to the first accused, both in the 
same envelope, and it is in evidence that 
the contents of each letter became known 
to Nyandeni and to the first accused. In 
łetter B the appellant says that he undere 
stands that the first accused has arrived and 
is unwilling to do the work until he has seen 
him, the appellant, but that his duties at 
Hlatikulu prevent him from coming. Letter 
B goes on, ‘‘it is necessary that this man 
(i, e. the first accused) should carry on 
because you know that it is Mpindela, 
Mbuko, Majalimane and Ngilane”. The first 
two of these so named are two of the three 
persons proved to have been murdered by 
the first accused; the other two persons 
named were at all material times absent and 
at a distance. The next words in letter B, 
according to the translation before the 
Court at the trial, were “as far as the others 
are concerned, the, medicine will take its 
course”, but according to affidavits sworn 
after the trial and.put in as part of the 
printed record before their Lordships, this 
portion of the letter should have been 
translated “on the other hand, the work 
itself will simply proceed”. with no mene 
tion of medicine. In this letter B the 
appellant then speaks of advance payment 
and enjoins stealth or secrecy in doing 
the work, also that no one must be told. 
In letter O ethe appellant tells the first 
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accused that he understands what he is 
saying and that he will himself come on 
Sunday. Nyandeni and the first accused 
will have received these letters on Friday 
September 10, 1937, and the same day,hey 
went to one of the appellant’s villages 
called Buseleni where Nyandeni pointed 
out to the first accused, Mpindela and 
Mbuko, named in letter B; and also one 
Patekile, a woman, whose name was not in 
letter B but whom the appellant said he 
had mentioned to the witness Memorial 
when dictating that letter to him. It 85 
clear that-somehow her name was mention- 
ed and had become known to Nyandeni 
and the first accused. As some of the mem- 
bers of the village were absent Nyandeni 
and the first accused did nothing that day, 
but returned to Nyandeni’s village. Next 
morning, Saturday September 11, they came 
- again to, the village Buseleni, and the first 
accused, with the inhabitants ranged ina 
half circle before him, proceeded to conduct 
a witch-doctor enquiry. He had two 
earthenware pots, one on a fire, and a 
smaller one which he held up to his breast. 
On his own admission the smaller pot 
contained two separate substances, one 
harmless, the other arsenic, and by 4 little 
manipulation he administered the harmless 
substance to the rest of the village but 
arsenic to the two persons, Mpindela and 
Mbuko, mentioned in letter B, and also to 
Patekile, whose name the appellant say$ 
ought to have been in letter B, whereby 
these three persons died the same day. 
Admittedly nothing was done with regard 
to the rope which, according to the appel- 
lant and the witness Nyandeni, the first 
accused had been called in to make. 
Nyandeni, who throughout his evidence 
sought to exculpate the appellant, had to 
admit that the lirst accused had said earlier 
that he would use the earthenware pot, a 
thing that would have nothing todo with 
the rope ceremony but which could be 
used to give the villagers somé@thing from 
it to swallow and so totest their responsibil- 
ity for the matter to be discovered, whatever 
that might be. 

On Sunday September 12, the appellant 
came over to Nyandgni’s village as he had 
promised and gave the first accused £2 10s, 
and a promise of some-cattle. His be» 
haviour at this interview with the first 
accused was inconsistent with his having 
ordered any rope cremony—and since no 
rope had atthat time been made the first 
accused bad not done anything then to 
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he had called in the fixst accused for the 
purposes of killing the three deceased 
persons, His letter and his behaviour on 
the Sunday were correboration of the evi» 
dence of the first acgused, that tho appellant 
had sent for him to kill these three people , 
as being responsible for the deaths of his 
mother and daughfer, and had never gsked , 
tHe first accused to dothe rope ceremony 
atal. Assuming? that the evidence of the 
first accused was atimissible and that the 
lettersewere properly before the Court of. 
trial, it had before it sufficient evidence 
for finding the appellant guilty of inciting 
the first accused to commit these murders. 

Two main points were urged to their Lord- 
ships in suppert of this appeal. 

When the first accused and the appellant - 
as second accused were arraigned, the 
appellant pleaded not guilty. The first 
accused pleaded guilty but prior to his 
doing so his Oounsel said that his client 
intended to make a full confession of the 
murders but would also say “in defence” 
that he had committed them at the insti- 
gation of the appellant,a tribal chief, and 
in the belief that the Paramont Chief of the 
tribe knew what he was doing. The Presi- 
dent of the Special Court said that he 
thought the proper course was to enter a 
plea of not guilty in the case of each 
accused. The Attorney-General, appearing 
for the Crown, agreed to this but these 18 
nothing of record as to whether the several 
Counsel for first accused and for appellant 
said anything; presumably they consented 
to the Court's suggestion. The Olerk of the 
Court had entered on the record a plea 
of guilty for the first accused and no 
alteration of this plea was at anys time 
made on the record. The trial then pro- 
ceeded as a joint trial of the two accused 
as if each had pleaded not guilty. For 
the defence the first accused and the appel» 
lant each gave evidence and were, Cross- 
examined by the Attorney-Generel andeach 
was cross-examined on behflf of the other 
accused. The evidence of the first accused, 
an accomplice, implicated the appellant 
as having incited him to murder the three 
deceased. : 

It was argued before their Lordships 
that this procedure was wrong by reason 
of s.20 of the Transvaal Proclamation 
No. 16 of 1902, “No confession whick may 
be made by any person shall,in any case 
be admissible as evidence against any 
other person”, and that the correct pros 
cedure in accordance swith that section and 


earn apy payment—and was evidence that” with Transvaal practice thereon would Imve 
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been to take evidence aliunde that the 
Crime charged had been committed, and 
then to have sentenced the first accused 
on his plea of guilty, thereafter calling 
him as aewitness for. the Orown, on the 
principle that before his evidence could 
e used to implicate amy person mention» 
ed therein I should by reason of having 
already been sentenced, have nothing ‘to 
fear or hope when giving that evidence. 
In the present case, however, being, one 
‘of murder, one sentence only was possible. 
Counsel, for the ‘appellant cited the 
case of Rex v. Fatshawa (1), where the 
Transvaal Provincial Division quashed a cone 
viction in which a third accused, after plea 
of guilty, but before sentence,egave evidence 
< against the two other accused. In that 
case, however, the third accused, after his 
plea of guilty, though invited to take pert 
in the case by asking questions declined 
to do so, the only thing he did being to 
give at the end of the case for the Crown 
evidence, part of which implicated the 
other two accused. That case then is dis- 
tinguishable as not having been a trial of 
that third accused jointly with the two 
other accused while the present case, in the 
course it took, was a joint trial of the two 
accused, as if ona plea of not guilty for 
each of them. Further, it would appear that 
South African practice does permit a Court 
to emter a plea of not guilty on behalf of 
a native or other ignorant person pleading 
guilty if it considers that he does not pro- 
‘perly understand the effect of that plea or 
if he seems to have matter of exculpation 
that he wishes to allege; see Gardiner and 
Lansdown, South African Oriminal Law and 
* Procedur®, 2nd edition Vol. 1 at pp. 238, 
255 and 257. Here the first accused through 
his Counsel said that he wished to state 
certain facts—which therefore would need 
proof—that he though furnished some 
defence for what he had done, namely that 
the man inciting him was a chief and that 


the Paramount Ohief knew what he intended - 


todo. There was some authority then for 
the procedure of the Court in thig case, 
though it certainly was irregular to allow 
the first accused's plea of guilty to remain 
on the record and not to alter it to one of 
not guilty. The difference between what 
the Court did do and what strictly it would 
seem that it ought to have done in ac 
cordance with s. 20 of the Transvaal 
Proclamation No. 16 of 1902 and the practice 
thereon amounted to this :—*if the first accuse 


e 
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ed had been sentenced before giving 
evidence and had then been called as a 
witness for the Crown, the Attorney-General 
could not have cross-examined him: in the 
couyse taken the first accused was witness ` 
for the defence so the Attorney-General 
could and did cross-examine him. Butin 
either event it would still have been 
necessary to corroborate his evidence and 
it cannot be said that the departure from 
what apparently is the correct Transvaal 
procedure was departure of substance from 
fhe principles of justice, In connection 
with this s.20 of Transvaal Proclamation 
No. 16 of 1902 making confessions in- 
admissible, reference was made to the 
case of Rex v. Zawels (2), where Curlewis, C. 
J. said that on a joint indictment and a 
joint trial evidence given by one gf the 
accused is admissible against the other, 
adding “if in the course of giving such 
evidence one of the accused makes an 
admission of his guilt amounting to a Cone 
fession, though such admission may not be 
admissible as evidence...... against any other 
of the accused, but only as against hime 
self, the rest of his evidence stands as 
admissible like that of any other witness 
so far as it incriminates any of the other 
accused of the charge for which they are 
being tried", whichis the case here: the 
evidence of the first accused that appellant 
had incited him to commit the murders 
was no part of his confession of having 
committed them. In the opinion of their 
Lordships the irregularity of leaving on the 
record a plea of guilty after in effect 
altering it to oneof not guilty did not entail 
any real prejudice to the appellant. 

The other argument in support of this 
appeal turned on the letters produced, 
letter A written by the witness Nyandeni 
in the name of the appellant, and letters 
B and O written by the witness Memorial, 
at the appellant's dictation. “The originals 
in the Swazi tongue were produced and 
sworn to, but the language of the Court 


“was English and no one was called to prove 


their English meaning, thatis a translation. 
An English translation was put in and used 
at the trial but was not sworn to and it 
would seem that, as stated above, there. 
was-a mistake therein as to the English 
meaning of a particular sentence in letter 
B. If there was no evidence produced to 
the Court as to the meaning in English of 
those letters, then the Court could not look 
at them, and their contents would not be 


° (2) (1937)S A LR App Diy 342. 
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before it. (It is quite possible that all 


parties to the case accepted by consent the 6 accordingly. 7 


translation which had been made, but not 
sworn to.) Detailed examination of the 
evidence given at the trial shows, however, 
that the meaning in the three letters of 
each sentenceimplicating the appellant was 
proved, though in piecemeal fashion, The 
witness Nyandeni was taken through each 
material sentence in letter A and admitted 
each to give correctly what the appellant 


had dictated to him, and the Court infer-® 


preter will, have rendered Nyandeni’s 
answers into English. The material senten- 
ces in letters B and O were put to the 
appellant, and he admitted that. he had 
dictated these to the witness Memorial ; 
again, the interpreter will have rendered 
his an8wers into English, In these senten- 
ces so proved the appellant requested the 
first accused to bring his medicine-bags— 
obviously with medicine in them—named 
the persons to whom the attention of the 
first accused was to be directed, and 
enjoined secrecy and that nobody was to 
- be told. In the opinion of their Lordships 
_ the words wrongly supposed to be in letter 
B do not materially add to or diminish the 
incriminating nature of other passages in 
that letter, and their corrected translation 
does not effect any material change in their 
meaning. 

Their Lordships are satisfied that if the 
Court of trial had had before it a correct 
instead of an incorrect translation of the 
disputed words in letter B, it must still 
have arrived at the same conclusion that it 
did arrive ut, namely, that appellant 
incited the first accused to commit these 
murders. f 

Their Lordships regret the irregularities 
in the trial of this case but are satisfied 
that they are not of sucha character as 
would justify*interference with the decision 
appealed from. The scope ofsuch interfer- 
ence is well understood and it is enly neces- 
sary to cite the words of Lord Watson in 
Dillet's case (3). 

“The rule has been repeatedly laid down and has 
been invariably followed that Her Majesty will not 
review or interfere with the course of criminal pro- 
ceedings unless it is shown that by a disregard of 
the forms of legal process or by some eviolation of 


the principles of natural justice or otherwise, substan- 
tial and grave injustice has been done,” 


and itis clear that no such injustice has 
been done in the present case? 

Their Lordships therefore are of opinion 
that this appeal should be dismissed, and 


(3) (1887) 12 App Oas 459 (467); 56 D T615; 36 W ° 


“R 81; 16 Cox O U 241, 
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they will humbly advise His Majesty 


D. Appeal dismissed. 
Solicitors for the Appellant: —Messrs.. E. 
F. Hunt & Co. á 
Solicitor for the Respondent: — Mr. 
Burchells. 7 . 





“. .PRIVY, COUNCIL 
Appeal from the Patna High Court 
s July 22, 1940 
Viscount MAUGHAM, LORD BUSSELL OF 
KILLOWEN, Lorn WRIGHT, SIR GEORGE 
RANKIN 9ND MR. M. R. JAYAKAR 
UPENDRA NATH BOSE—APPELLANT 
versus 


LALL AND OTAERS— RESPONDENTS 

Registration Act (XVI of 1908), ss. 17 (1) (b), 49 
—Award intending to continue status quo and 
not creating new condition of affairs — Award held 
did not fall under s. 17 (1) (b) anddid not require 
regietration—Res judicata — Matter not in tissue 
cannot be res judicata. f 

U purchased in execution sale the proprietary right 
in the village R subject to incumbrances, Subsequent- 
ly his friend, advanced to him a sum of Rs? 50,090 for 
the purpose of partially clearing off theincumbrances 
and uponthe terms that he should have an option 
to acquire a half share inthe village in lieu of the 
repayment of his loan. This option he exercised in 
or about the year 1914. Noconveyance was executed; 
the matter continued to rest on contract, but 
thenceforward he enjoyed a half share of the pwfits 
of the village till his death. He left him surviving 
three sons, Ultimately the parties referred to two 
arbitrators differences which had arisen, “regarding 
the accounts and transfer of R property.” In the 
course of the arbitration it was suggested and 
agreed between the parties that a sum should be 
fixed upon the payment of which the sons should 
have no claim to share in the village. This course 
was adopted by the arbitrators, who mBded their 
award. The last part of the para. 2 of the award 
was in these terms: “the ownership of the second 
party sons in one-half of R property shall not cease 
till after the above sum of rupees sixty-one thousande 
and four hundred as wellas the amounts mentioned 
in the statement together with interest specified 
in respect of both be fully paid up.” The question 
arose whether by the last sentaace of para”? of 
the award the arbitrators purported to confer upon 
“the second party" a right title or interest to or 
in one-half of the village, which commenced with 
the award and came to an end when the sum of 
Rs. 61,400 with interest had been paid, or whether 
they intended merely to provide that the status quo 
(i.e. the contractual interest which arose from 
the exercise of the option) should remain unaltered 
until the Rs. 61,400 and interest had been paid: 

Held, that the sentence was not framed as one. 
which purported to create or confer an interest, It 
was framed onthe assumption that an interest was 
already in existence, and provided that that existence 
should not cease until a specified event had happened. 
It was true thatthe interest was called “ownership,” 
while the existing interest @f the second party was 
merely contractual, but the arbitrators were mot 
lawyers but laymen, to whom the rights in respect 
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of the village whith were being exchanged or 
released for cash, might well appear to be not 
inaceurately described fs an ownership which wase 
not to cease until the ash was paid. However that 
may be, the mere use of the word “ownership” 
cculd not outweigh the censideration thatthe whole 
wording of the sentence pointed to the continuance 
ofa status quo, and not tothe creation of a new 
condition of eaffairs. Th®. award did not therefore 
pufport or operate to create, declare or assign any 
right title or interest in the village, within the 
meaning of s. 17 (1) (b) egis. Act and ° there- 
fore did not require regidtration under the Act. [p. 
9, col, 2.) ee 

Where in the preyjous ‘Litigation the construc- @ 
tion of the award was not an issws inthe proceedings; 
but it was merely a ground upon whic® the Courts 
based their decjsion upon the question which was 
the issue between the parties, the matter of the 
construction of the award is not res judicata between 
the parties. [p. 10, col. 1.] 


Mr. J. M. Pringle, for the Appellant. 
Mr. W. Wallach, for the Respondents, 


Lord Russell of Killowen.—This is an 
appeal from a decree of the High Oourt 
of- Judicature at Patna by which it was 
ordered that the award hereinafter mention- 
ed should be filed and made a decree of the 
Court. ° 

The relevant facts leading up to this 
litigation are as follows:— : 

The appellant, one Upendra Nath Bose, 
had in the year 1908 purchased in execu. 
tion sale the proprietary right in the village 
-Réitar in the Patna District subject to, 
incumbrances. In the year 1912 his friend, e 
Ishwari Prasad, advanced tohim asum of 
Rs. 50,000 for the purpose of partially 
clearing cff the incumbrances and upon 
the terms that he should have an option 
‘to acquire a half share in the village in 
lie of the repayment of his loan. This 
' option Le exercised in or about the year 
1914. No conveyance was executed; the 
matter continued to rest on ccntract, but 
thenceforward he enjoyed a half share 
of the profits of the village, 

This state,of affairs continued until the 
death of Ishwari which occurred in the 
year 1924, He left him surviving three sons, 
viz., the respondents Het Lall, Debi Prasad, 
and Shyam Lal, and a grandson the 
respondent Parbhakar Prakash, 

On April 26, 1925, the appellant execut- 
ed a document addressed to the respon- 
. dents in which he set out the facts relating 
to Ishwari’s loan, and his half interest in 
the village. The appellant also stated his 
willingness to account, and that he claimed 
no personal interest in more than half 
ne estate. Cause*6 of this document Tan 
tus: 


UPENDRA NATH BOSE V. LALL,(P 0) 


1911 O 


“I also hereby agree that as soon as accounts 
are made up and settled I shall execute such 
proper instrument as you may unanimously wish, 
or in case of difference of opinion among you as 
the pereon you refer may reasonably require.” 

Ultimately the parties referred to two 
arbitrators differences which had arisen, 
as stated in the agreement of reference, 
“regarding the accounts apg transfer of 
Raitar property." In the course of the 
arbitration it was, suggested and agreed 
between the parties that asum should be 
fixed upon the payment of which the rese 
pondents skould have no claim to share 
in the village. This course “was adopted 
by the arbitrators, who made their award 
cn August 1, 1930. By para. 1 thereof 
they dealt with the accounts between the 
parties, finding the amounts due and directe 
ing payment with interest. By® para. 2 
they dealt with “the transfer of Raitar 
property,’ in the following terms: 

(2) That Babu Upendra Nath Basu requested: 
us that instead of transferring theabove said Raitar 
property to the second party he may be allowed 
to pay any sum fixed by us in lieu thereof so as 
to save the property from being ruined and we 
were asked by the parties to fix the sum to be 
so paid by the first party to the second party. 
We accordingly direct that the said Babu Upendra 
Nath Basu do pay rupees fifteen thousand, three 
hundred and fifty to each of the four gentlemen 
of the second party, that is to say a total sum of 
rupees sixty-one thousand and four hundred as the 
equivalent of the share of the second party in 
the said property with interest at six per cent, 
per annum accruing from the first of October 1930, 
Jf the said amount is not paid by the first of 
October 1931, the rate of interest thereafter shall 
be eeven and a half percent, per annum on whole: 
or any balance left unpaid. i 

The ownership of the second party in one-half 
of Raitar property shall not cease till after the 
above sum of rupees sixty-one thousand „and four 
hundred as well as the amounts mentioned in the 
statement Ex. B together with interest specified 
in respect of both be fully paid up.” 

The award was registered before the Sube 
Registrar of Benares, and in Book 4, It 
is conceded that this Tegisfration was made 
before the official of the wrong district and 
entered ein the wrong book, with the result 
(which is common ground) that the award 
has never been registered at all. 


In January, 1931 the respondent Het 
Lall applied, under para. 20 of Sch. IL of 
the Oivil P. O, to the Subordinate J udge 
of Ben&res thit the award be filed in 
Court, making the appellant and the other 
respondents parties as defendants fo that 
applicaticn.e Under para. 20 the appliea- 
tion must be made to “any Court having 
jurisdiction over the subject-matter of 
the award.” The Subordinate Judge made 
the order; but on appeal to the High Oourt 
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‘at Allahabad this order was reversed, as 
being made “without jurisdiction™ on the 
ground that proceedings for filing the 
award could be instituted only in a Cougt 
within the local limits of whose jurisdic- 
tion the Raitar village was situated. 

The respondent Het Lall then, on March 
10, 1933, initigted the present proceedings 
in the form of a plaint before the Second 
Subordinate Judge of Ratna, to whiêh the 
appellant and the other respondents were 
joined as defendante, and by which fe 
asked that the award be made a rule of 
Court and a decree passed on the basis of 
the award. 


The Subordinate Judge dismissed the 
application; but on an appeal bythe rege 
pondent, Het Lall to the High Court at 
Patna, the order of the Subordinate Judge 
was sêt aside, and the award was ordered 
to be filed and made a decree of Court. 

The point at issue on the appeal by the 
appellant to His Majesty in Oouncil can 
now be stated. 


It was contended by the appellant that 
upon its true construction the award was, 
within the meaning of s. 17 (1) (b) of 
the Indian Regis, Act, 1908, a non 
testamentary instrument which purported 
or operated to create, declare, assign, limit 
or extinguish a right, title or interest of 
the valne of 100 rupees or upwards to or 
inimmovable property: and that since it 
had not been registered, then by s. 49 
of the same Act it was incapable of affect- 
ing the immovable property in question or 
of being received in evidence of any trans» 
action affecting that property, with the 
consequence that the award was incapable 
of being filed in Court and of having 
judgment pronounced and decree passed 
according to it. 


The point, .it*will be noted, is whether 
upon its true construction that part of 
the award which deals with the village 
Raitar falls within the description of non» 
testamentary instruments contained in 
s. 17 (1)(b) of the Regis. Act. Sections 
17 (1) {b) and 49 of that Act are framed 
thus :— 

“17.—(1). The following Gocuments shell be re~ 
gistered, if the property to which they relate is 
situate in a district in whicu, and if they have been 
executed on or after the date on which Act No XVIof 
1864, or the Indian Regis. Act, 1866, or the Indian 
Regis. Act, 1871 or the Indian Regis, Act, 1877, 
or this Act came or comes into force, pamely:— 

mk * 


(b) other non-testamentary instruments which 
purport or opreate, to create, declare, assign, limit or 
extinguish, whether in present or in future, any right, 
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title or interest, whether vested orcontingent, of the: 
value of one hundred rupees and upwards, to gr in. 
*immovable property. . 

49. No document required by s. 17 to be regis- 
tered shall— $ 

(a) affect any 
therein, or ` 
“ (b) confer any power to edopt, or | 

(e) be received as evidence of any transaciéon 
affecting such property or conferring such power, . 
unless jé has been registeted.” 

The question resolves itself into this:— 
whether py, the las} sentence of para. 2 

eof the award the arbitrators purport to 
confer upan “thë second party” a right. 
title or interest to or in ome;shalf of the 
village,. which commences with the award 
and comes to an end when the sum of 
Rs, 61,400 with interest has been paid, or 
whether they intend merely to provide that 
the status quo (i. e., the contractual interest 
which arose from the exercise of the ope- 
tion) should remain unaltered until the 
Rs, 61,400 and interest had been paid. 

In their Lordships’ opinion the latter is 
the true view. The sentence is not framed” 
as one which purports-to create or confer 
an interest, It is framed on the assymption - 
that an interest is already in existence, 
and provides that that existence shall not 
cease until a specified event has happened, 
It is true that the interest is called “owner--- 
ship”, while the existing interest of the 
Second party was merely contractual, bat 

e the arbitrators were not lawyers but laymen, 
“to whom the rights in respect of the village 
which were being exchanged or released for 
cash might well appear to be not inaccura- 
tely described as an ownership which was 
not to cease untilthe cash was paid. How- 
ever that may be, the mere use of thes word 
“ownership” cannot in their Lordships 
opinion outweight the consideration that 
the whole wording of the sentence points 
to the continuance of a staus quo, and not to 
the creation of a new condition of affairs, 

The award did not purport or operate „to 
create, declare or assign any ght title or 
interest in the village, and therefore did not 
require registration under the Act. 

A further contention, however, was- 
raised by the appellant, of this nature... 
Assuming, it was argued, thet upon its true 
construction the award did not purport or: 
operate to create, declare or assign a right 
title or interest in the village, nevertheless- ` 
as between the appellant and respondents. 
it must be taken thatit did, because the 
matter of the true construction of the- 
award was res judicata between them. 

. The foundation for this argument is the- 
decision before referred to of the Allahabad: 


immovable property comprised 


REMOVED ` 





-=> for the 
Kyi 
~ ge eral principles of res judicata, 
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High Court, thatthe Courts of that Province, should be dismissed. They will humbly go 


had no jurisdiction over the subject matter, 
of the award withjn the meaning of para. 20 
of Sch. II of the Civil P. ©. Undoubtedly 
in order to test whether the -Benares Court 
had jurisdiction to order the filing of the 


“award, the Judges &pplied the test whether 


it would have had- jurisdiction to try ae suit 
in which the relief claimed was thg relief 
granted by the award. For the purpose of 
this test, they construed the award as an 


award which ‘ did determine that the heirse 


of Ishari Prasad had a legal tifle to half 
share jn the Raitar property which they 
were entitled to retain until the receipt of 
specified sums of money” and they held 


advise His Majesty. 


The appellant will pay the costa of the 
appeal. 


D. Appeal dismissed. 


Solicitors for the Appellants.—Messrs 
Hy. S. L. Polak & Co. 

Solicitors for the Respondents—Messrs. 
T. L. Wilson & Co, 


r 


LAHORE HIGH COURT 


that just as the Benares Court would have om Full Bench : 
had no jurisdiction to try a suit claiming First Appeal No. 260 of 1938 
that relief, since the village was outside the May 10, 1940 . 


local limits of its jurisdiction, so it had no 


issue inthe proceedings; it was merely a 
ground upon which the Court based their 
decision upon the question which was the 
issue between the parties, viz,, whether the 
Benares Court had jurisdiction to order that 
the award be filed and be made an order of 

Oourt. 
eNo case for holding that the matter of the 
construction of the award is res judicata» 
between the appellant and respondents 
can be based upon s. 11 of the Civil 
P.O. Indeed this was conceded by Counsel 
appellant, who based his case 
this regard upon what he termed the 
But it 
8- dificult to see how those general princie 
si can be applicable tothe facts of the 
@nb case. The res judicata here was 
thé lack of jurisdiction of the Subordinate 
ge of Benares and of the High Court at 


DaLIP SINGE, BAIDE AND BLAOKER; JJ. 


jurisdicti t d the fli it PUNJAB NATIONAL BANK LTD, 

Apad n to order the fling of he FEROZEPORE O[TY—Pratwrrer— 
It must, however, be borne in mind that APPELLANT 

the construction of the award was not an ~ versus 


Frem RAM KARAN RAMJI LAL 

AND OTHERS— DEFgnpAaNTs—R&SPON DENTS 

Punjab Alienation of Land Act (XIII of 1900) 
e. 16—Equitable mortgage of land by non-agri- 
culturist in favour of another non-agriculturist— 
Subsequent transfer of ownership by mortgagor in 
favour of agriculturist—Mortgagee, if deprived oj 
hia right of executing decree by sale—S. 16 applies 
only where liability of land to be soldis not already 
determined by decree itself—Transfer of Property 
Act (IV of 1882), 8. 82—Section, if restricts decree 
holder's right to execute against any partioula 
judgment-debtor. 

Asthe Punjab Alienation of Land Act was passec 
fora specific purpose, namely the protection o. 
agriculturists against the gradual loss of their lanc 
by alionations to non-agriculturists, effect should no 
be given to any departure from the ordinary com 
mon law, however, wide its language may be whicl 
is inconsistent with or goes beyond or is quite un 
Neceseary for that purpose, The words ins. Lf 
of the Act cannot be taken as connoting every anc 
any kind of ownership. The Act suggests tha 
the existing rights of agricultuyists are to be pro 
tected and not necessarily rights which might sub 


= 5 i ang on appeal therefrom—not the sequently accrue to them, Therefore, any land whicl 
z P fsp for hat decision, A. Court whioh bes come, jaan apis ar, beka a emn 
s 6 Rie jurisdiction cannot bind the parties been his, must be subjest ta the same charges an 
g, =: by /its reasons for declining jurisdiction: encumbrances as it was before it came to him and 
W Gay Teasons are not’ decisions, and are therefore, it can only be said „to belong to hin 
Q * ertainly not decisions by a Oourt of com: Within the meaning eof s, 16, Punjab Alienation o 


~ petent jurisdiction. 


It would indeed be 
strange if ona dispute as to the juris- 
diction of & Gourt to try an issue, that Court 
by its reasons for holding that it bad no 
jurisdiction, could upon the principle of 
res judicata, decide and bind the parties 
upon the very issue whigh it was incompe- 
tent to try. 

e For tke reasons indicated their Lordships 


“are -of opinion. that this appeal fails aad 


Land Act, subject to such charges and encumbrance 
and even in his hands it is liable to the extent o 
them bu no mora Where, therefore, a person wh: 
is not a member of an agricultural tribe has mort 
gaged hisland to another person who is also a non 
agriculturist by an equitable mortgage and late 
transfers his gwnership of that land to a person whe 
is a member of an agricultural tribe, the mort 
gegee is not deprivedby s. 16 of his ordinary lega 
right of executing his decree by sale of the proper 
ty. [p. 14, col. 1; p. 15, col. 1.) 

Per Bhide, J.—If the deeree to be executed ha 
already deteymined the liability of the property t 
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ale, the executing Court cannot, question the vali- 
lity of the decree or refuse to carry it out. Sec- 
ion 16 was not intended to override this principle 
md give power to an executing Oourt to ignore 
nd nullify the effect of a decree passed by a Oourt 
É law, S.16 was meant to apply only to those cases ® 
there the liability of the land to be sold is not 
ready determined by the decree itself, and the 
xecuting Court has to decide what property should 
16 sold to satisfy the decree. In other words, the 
ection is analogous to s. 60, Civil P. O.. which lays 
lown that certain properties shall not beliable to 
© attached and sold in execution. 165 Ind. as. 
43 (4) and 141 Ind. Oas, 634 (11), dissented from. 
p. 15, col. 2.) e 
Per Blacker, J., in Order of Reference.—Section 82s 
‘S P., Act, merely lays down that all the properties 
're liable to contribute rateably. This does not re- 














a } 

F. A. from t D liminary decre 

Jenior Sub-Jydge, Stozhpore;date x 

2, 1938,° 4 ie Da san owawacaaesanenn AÉ 
Ordeef 


\ Blacker, J.—A firm known as Ram Karan 
| al-Ramji Lal at Ferozepore of which the 
gartners were Lala Ramji Lal, father of 
Jefendants Nos, 1 and 2, and Mst. Sharbati, 
lefendant No. 3, effected an equitable mort- 
gage with the plaintiff bank of certain 
property at Ferozepore by the deposit of 
title deeds, the consideration being an overe 
draft to the limit of Re. 60,000, On August 
21, 1934, the Bank brought a suit for re- 
covery of Rs. 12,575-11-4 as charge and by 
sale of the property charged. Subsequent 
to the mortgage effected by Lala Ramji 
Lal on behalf of the firm some of the 
property charged had passed into other hands 
and therefore certain other persons were im- 
pleaded as defendants, the total number 
of defendants being 14. The learned lower 
Court granted the plaintiff bank the decree 
sought with certain reservations. Of those 
that are relevant to this appeal one was 
that in the case of the property whigh had 
passed in to the hands of defendants Nos. 
9 and 10, Faqir Chand and Rattan Chand, 
out of the four shops claimed, i. e., Nos. 58 
to 61, one, i. e. No. 61, was exempted. With 
regard to defendants Nos. 11, 12 and 13, 
Hari Singh, Ishar Singh and Narain Singh, 
the trial Court decreed that’ as they were 
agriculturists the property in their hands 
could not be sold but could only be pro- 
ceeded against by way of meustajri, if 
the share of the money due on it was 
Tealized out of the other mortgaged prc- 
perty. The Court also decided that the 
plaintiff should proceed first against-certain 
4 e 
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of these properties which had not been trans- 
ferred and after that it could proceed against 
any of the others, From this order it except: 
ed those that had passed info the hapds of 
the members of the agricultural tribes 
which were placed last. 

The plaintiff. appealed only against the 
decisiqn of the lower’ Court by which thé 
land which had passed into the hands of 
Hari Sitgh, Ishar Singh and Narain Singh 
was ordered not to be sold. There were 
tyo cross-objestions, One was on behalf of 
defendants Nos. 9 and 10, Faqir Oband, 
and Rattan *Ohand, who maintained that 
only shop No. 60 was mortgaged and 
that the Oourt’s decree for the sale of shops 
Nos. 58 and 59 should be set aside. The 
other was on behalf of defendants Nos, 5, 6 
and 7, Ishar Das, Lachhman Das and Ram 
Ohand, who claimed that the Oourt 
should have ordered that the properties in 
their hands should be sold last. I will 
deal with the last crosseobjection first as 
it is the simplest. It is sufficient to say that 
Counsel for these defendants was not able to 
give us any reason why his clients should be 
favoured and their property proceeded? aga- 
inst last. He referred to 5.82, T. P. Act, but 
thatmerely lays down that all the properties 
are liable to contribute rateably. This does 
not restrict the decree-holder’s right to 
execute against any particular judgment-, 
debtor, who can recover any excess himself 
from the others, There is no force in this 
cross-objection which should be dismissed 
with costs. 

I nowcome to the cross-objection filed 
by defendants Nos, 9 and 10, Faqir Chand 
and Rattan Ohand. Their case is that 
there is no satisfactory evidence that shops 
Nos. 58, 59 and 60, the sale of which has 
been decreed by-the trial Court were iden- 
tical with shop No, 60 which was sold by 
one Shahab Din tothe defendant mortgagor. 
The bank relies mainly upon a recital In 
a document described as form Wo, 60, ong 
of the documents which created the equite 
able mortgage in favour‘of the bank made 
by Ramji Lal, to the effect that the shop 
No. 60 which he had bought from Shahab 
Din had been demolished and that inits 
place shops Nos. 57 to 60 had been built. 
The mortgagor appears to haye made an 
unfortunate slip as the numbers of the 
shops were really not 57, 58, 59 and*60 
but 58, 59, 60 and 61, It was on this 
account that the tria] Court did not give 
the bank a decree in respect of, shop No. 


61, Counsel for the eat S rini tha, 
case argues that this“fqrme Ratt i 1 
À, WG ° sy Ace. Nag SEZ AN 
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admissible in * evidence as an admission 
by Ramji Lal in his own favour. This 
is an argument which I am unable to 
follow, because “it is the bank that is suing 
and not Ramji Lel and it is difficult to 
see how it could be held that at 
the tima that heeexecuted this document 
Ramji Lal had any’ interest in making 
a false statement to, the effect that the 
original shop No, 60 had been“ split up 
into four shops. It is impossible to come 
to the conclusion that the lower Court had 
erred in relying upon «hbis dscument, and 
it is sufficient to prove the flaintiff’s case 
at least With regard to the three shops 
in respect of which the lower Court gave 


a decree, This cross-objection should accorde- 


ingly be also dismissed with costs, 

I then come to the main appeal by the 
plaintiff bank against the decision of the 
learned lower Gourt that the property in 
the hands of Hari Singh, Ishar Singh and 
Narain Singh cannot be sold. It would 
appear that Ramji Lal, who was a noneagri- 
culturist, originally soldthis land to defen- 
dants Nos. 5,6 and 7, Ishar Das, Lachhman 
Das ånd Ram Ohand, also non-agriculturists, 
and they sold them to Hari Singh, Ishar 
Singh and Narain Singh, all agriculturists, 
There was no pleading that these last 
three defendants, Hari Singh, etc., had any 
Otice of the equitable mortgage and no 
issue was framed on this question. Byt 
it would not appear that that would make 
any material difference to the question 
which we have to decide. The learned 
Counsel for the appellant bank has argued 
that as the mortgagor to the bank wasa 

onsagriculturist and had every right to 
mortgage the property in his hands, its 
rights which included the right of bring- 
ing that property to sale could not be 
affected by any subsequent alienation of 
their property. Unfortunately s. 16, Punjab 
Alienation of Land Act, appears to stand 

his way. The relevant portion of that 
section runsas follows: 

“No land belongingeto a member of an agricul- 
tural tribe shall be sold in execution of any decree 


or order of any Oivil or Revenue Court, whether 
made before or after the commencement of this Act,” 


At first sight this would appear to be 
a compléte, answer to the appellant's case, 
The respondents, who unfortunately were 
no? represented although they had been duly 
served, appear from the record to have 
purchased operly and, honestly the land in 
suit and in the ordinary sense of the Eng- 

lish words one would say that it belongs 
“ tothem within the meaning of s. 16, Counsel 
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however, argues thats. 16 should be vey 
strictly construed as it cuts into the ord 
nary jurisdiction of the Courtsa—a prope 
sition in support of which he relies upo 
* Manji v. Girdhari Lal (1) and Datar Kav 
v. Ram Rattan (2) which is a Full Benc 
authority. He maintains that s. 16 shoul 
not be applied unless all the componen 
parts of ownership are present. Accordin, 
to him the ownership which was acquire 
by these particular defendants was not 
efull ownership because something had bee) 
taken out of it, namely the plaintiff's power t 
sell the land. He has relied pon a judgmen 
of a Single Judge of this Court reported i: 
Surjan v. Tegh Bahadur Singh, 131 Ind. Oa 
229 (3) and he has also cited a Division Benc 
judgment quoted in Chhajju Ram v. Muz 
affar Ahmad (4). In Surjan v.@egh Baha 
dur Singh, 131 Ind. Oas. 229(3), in a simile 
case, it was held thatthe purchaser of th 
land had only purchased so much of th 
interest in the land as remained after th 
mortgage was satisfied. It was held tha 
this did not amount to full ownershi) 
and that therefore s. 16, Punjab Aliena 
tion of Land Act, did not, apply 
This judgment was quoted in the Divi 
sion Bench case, Chhajju Ram v. Muz 
affar Ahmad (4), but Counsel does noi 
seem to be correct in thinking that it war 
followed. As a matter of fact it was neithe; 
followed nor disapproved; it was merely 
quoted in order to show that it had n 
application to the circumstances of the par. 
ticular case which was then before the 
Bench. 


It seems to me difficult to agree witt 
the proposition laid down in Surjan v. 
Tegh Bahadur Singh, 131 Ind. Oas. 229 
(3). The right of the mortgagee to sell 
in a simple mortgage of this sort is 
actually conditional upon the non dis: 
charge of the debt by sther means. The 
ownership of the defendant transferees in 
this and is certainly dependent on the 
fulfilment of a condition, namely that they 
avoid the sale of it by discharging the morte 
gage debt. It seems nevertheless difficult 
to hold that this is not an ownership 
within theintention ofs. 16, Punjab Aliena: 
tion of Lang Act, the language of whict 
is not qualified in any way. On the other hand 


(1)2L 78; 61 Ind, Cas. 664; A I R 1921 Lah 44 
71 P LR 1921. 

(2) 1 L 192; 58 Ind, Oas. 603; A I R1920 Lah 456 

(3) 131 Ind, Cas, 229% A IR 193I Leah 545; Inc 
Rul. (1931) Lah. 389. 

(4) I L R (1937) Leh 48; 165 Ind. Oas. 243; A I F 
1936 Lah 845; 38 P LR 1065; 9 R L 231 (2). 

e 


1941 


o bold thats. 16 is applicable would entail a 
esult which was probably not contemplated 
əy the Legislature. To hold that once land 
which is the subject of a mortgage of thisg 
1016 passes to the hand of an agriculturist it 
dyecomes incapable of being sold in execu 
jon of a decree would be to put a powerful 
weapon in the hands of an unscrupulous 
nortgagor. He could completely defeat the 
tights of the mortgagee by passing on the 
nortgaged property on favourable terms to 
an agriculturist. The result is that while P 
ind it very difficult to agree with the rea- 
sons for which s. 16, Punjab Alienation of 
Land Act, was held to be inapplicable in 
Surjan v. Tegh Bahadur Singh, 131 Ind. Oas. 
229 (3), [referred to inthe Division Bench 
2ase, Chhajju Ram v. Muzaffar Ahmad (4)] 
it seems to me that the question is 
of such very great. importance and 
‘hat a decision to the effect that s. 16, 
Punjab Alienation of Land Act, must 
apply to a transaction of this sort would be 
likely to have such very serious and un- 
foreseen consequences that I think that be- 
fore this view is held the case should be 
laid before a lager Bench fordecision. I 
also understand that there are some Other 
cases of the same nature about to come 
before this Court which would render it 
desirable to have an authoritative decision 
on this point. I would therefore refer the 
case for the orders of the learned Chief 
Justice with the recommendation that this 
point be decided by a larger Bench, 

Dalip Singh, J.—I agree but I wish to 
add a few words of explanation. The land 
Alienation Act was obviously intended for 
the protection of agriculturists. The ques- 
tion is whether in the circumstances of 
this case s. 16 of that Act which states 
that no land belonging to an agriculturist 
shall be sold in execution of a decree was 
intended to apply? It may be contended 
strongly that the present owner of the 
land is an agriculturist. The fact that the 
previous owner of the land had mort- 
gaged the land did not mean that the 
owner ceased to be an owner. He parted 
with his ownership rights*to the present 
owner who is an agriculturist. The land 
belongs to him and thefefare under the 
plain words of s. 16,it cannot be sold in 
execution of a decree. On the other hand, 
two argumente might be put forward, One 
is that the land does not belong to an agri- 
culturist because an estate has been carved 
out of the land previous to its coming iato 
the possession of the agriculturist by an 
alienation of certain rights in thejand be» 
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ing effected by way of mortgage. This 
seems to be the reasoning adopted in the 
Single Bench ruling quoted in the judgment 
of my learned brother. The reasoning does 
not appeal to me very much because, to 
take a simple instance, if land is leased an 
estate is carved out of thé land; could it be 
contented, if a non-agriculturist had leased 
the land and had stibsequently sold the 
Oya rahip tights or landlord rights which 
remained im him to ap, agriculturist, that 
+Re land did not belong toana agricultyrist 
and therefore his landlord rights in the 
land could be sold in execution gf decree? 
I do not think it could be so contended. 

But there is another way of looking at 
the matter which is this. A mortgage is an 
alienation of rights in land and by statute 
the creation of a mortgage attaches a liabi- 
lity to the land mortgaged to be sold 
if the debt due under the mortgage is not 
discharged; in other words, a conditional lia» 
bility attaches to the land to be sold, and 
this has been described as ‘an estate in 
land.” Ifa non-agriculturist has by morte 
gaging the land attached this liability to 
the land to be sold, does he by parting 
with his residuary righta in the land do 
away with this liability which has already 
attached to the land because the person to 
whom he parts with the residuary rights is 
statutorily protected from being deprivede 
of his land by sale in execution of a decree. 

is resultis not protection of the agricule 
turist but is really avoiding the alienation 
already made by a non-agriculturist and 
therefore is not within the scope of s, 16, 
Land Alienation Act. This question would 
arise quite apart from whether the trav ac- 
tion as between the non-agriculturist and 
agriculturist as regards the sale of the 
former's right was bona fide or not bona 
fide. It is obvious that the result of any 
decision one way or the other would haye 
far reaching effects and as the point is of 
importance and the matter is’ not very 
clear I agree that it should be referred to 
a Full Bench for decision. 


Mr. Har Gopal and Mr. N. L. Salooja for 
Mr. S. L, Puri, for Appellant. 


Judgment of the Full Beygch 

Blacker, J.—The facts of this case 
have, I think, already been stated in suffi- 
cient detail by mein my judgment as a 
member of the Division Bench which refer- 
red it. They need enot be recapitulated 
here. The question whigh we have to 
answer is easy to frame but is not s2 easy e 
to decide. Section 16, Punjab Alienation 
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of Land Act, runs as follows : 

«16 (1). No land belonging to a member of gn 
agricultural tribe shall be sold in execution of any 
decree or order of arfy Civil or Revenue Court, whether 
made Wefore or after, the commencement of this 

Gb sesana pi 

The question before usis whether in a 
gase where a persoh who isnot a member 

‘of an agricultural tribe has mortgaged his 
land to another person [who is alsga non- 
agriculturist by aœ equitable mortgage and 
latter transfers his ownership of {h&t land to 
a person who isemember of an agricultural 
tribé, the mortgagee is dtprived by this sec- 
tion of his ordinary legal right of executing 
his decree by sale of the property. When 
this case was before the Division Bench 
it certainly did seem that the language 
which the Legislature has employed in 
drafting the section is so wide and general 
that it was difficult to see how the answer 
could be anything but in the affirmative. 
On appeal before the Full Bench however 
the learned Counsel for the appellant—it is 
unfortunate thatthe respondents were not 
represented — has contended that the 
taking of the strict grammatical meaning of 
the words of a statute is not the sole method 
of interpretation. He has pointed out that 
where an Act has been passed for a speci- 
fic purpose the Courts bave not always to 
follow literally the language of its provi- 
sions where those provisions have clearly 
gone beyond the scope of the purposes for 
which the Act was passed particularfy 
when the ordinary common law has been 
departed from to fulfil such purposes, Coun- 
sel relies upon ordinary rule that a prior 
mortgage prevails against a subsequent pure 
cBager, and has also pointed out quite cor- 
rectly that in India an equitable mortgage 
ison all fours with a legal mortgage. His 
contention is that as the Punjab Alienation 
of Land Act was passed for a specific pur- 
` pose, namely the protection of agriculturists 
against the gradual loss of their ]and by 
alienations® to mnoneagriculturists, effect 
should not be given to any departure from 
the ordinary comnfon law however wide its 
language may be which is inconsistent with 
or goes beyond or is quite unnecessary for 
that purpose. 

The argument of the Counsel finds consis 
derable supportin ‘Maxwell on the Inter- 
pretation of Statutes.” In Edn. 8 of that 
work, in Ch. ITI on p.73 there are two very 
relevant and important paragraphs which 


may be quoted in full: f 
“Before adopting, any proposed construction of 
62 passage susceptible of more than one meanjng, 
it is important to consider the effects of conse- 
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quences which would result from it, for they often 
point out the real meaning of the words. There 
are certain objects which the Legislature is pre- 
sumed not to intend and a construction which 
ewould lead to any of them is therefore to be avoid- 
ed. Itis not infrequently necessary therefore to limit 
the effect of the words contained in an enactment 
(especially general words) and sometimes to depart 
not only from their primary and literal meaning, 
but also from the rules of gramrh&tical construction 
in cases where it seems highly improbable that 
the Words in their wide primary or grammatical 
meaning actually express the real intention of the 
[egislature. It is regarded as more reasonable to 

old that the Legislature expressed its intenion 
in a slovenly manner, than that e meaning should 
be given to them which could not have been 
intended. 

One of these presumptions is that the Legisla- 
ture does not intend to make any substantial 
alteration in the law beyond what it explicitly 
declares either in express terms or by clear implica- 
tion, or, in other words beyond th® immediate 
scope and object of the statute. In all general 
matters outside those limits the law remains un- 
disturbed. It isin the last degree improbable that 
the Legislature would overthrow fundamental 
principles, infringe rights, or depart from the 
general system of law, without expressing its ins 
tention with irresistible clearness, and to give any 
such effect to general words simply because they 
have a meaning that would lead thereto when 
used in either their widest, their usual, or their 
natural sense, would be to give them a meaning 
other than that which was actuallay intended, 
General words and phrases therefore, however wide 
and comprehensive they may be in their literal. 
sense, must, usually, be construed as being limit- 
ed to the actual objects of the Act. The general 
words of the Act are not to be so construed as to 
alter the previous policy of thelaw.” | . 

In support of the doctrines laid down by 
Maxwell there is the House of Lords’ deci- 
sionin The River Wear Commissioners v. 
William Adamson (5). _ This authority 
lays down certain principles which are 
fully in accord with the dicta of Maxwell. 
It seems therefore that what has to be 
looked to before answering the question is 
what was the purpose with which the 
Punjab Alienation of Land Act was passed. 
It is pretty clear that the object of the 
Punjab Alienation of Land Act was as has. 
been stated by Counsel and that the inten- 
tion of the Legislature was only to depart. 
from the ordinary established principles of 
law in so far as it was necessary to achieve. 
that purpose, Itis difficuli tosee how the. 
purpose of protecting agriculturists from. 
loss oftheir existing lands is to be achieved 
by a provision which would permit them 
to acquire new lands on such terms as. 
would enable them to defeat the bona fide 
legal righfs of persons who had prior 
charges on such lands. From this point of 
view therefore it would seem in accordance 

(5) (1877) 2. O 743; 47 LIQ B 193; 37 L T 543, 
26 W R 227. 
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with the sound principles of interpreta- 
tion and with authoritative rulings of the 
English Courts to hold that the Legislature 
through inadvertence or some other reason 
has used language so wide and general in it? 
terms as to include that result which it is 
impossible to believe that it would have 
intended. The Courts would not be legis- 
lating by refusing to apply that language 
to its full extent but would actually be as- 
sisting the Legislature by limiting it to the 
true objects which the Legislature must 
be presumed to have had in view. 

It seems to me therefore that the words 
in s. 16 of the Act cannot be taken as cən- 
noting every andany kind of ownership. 
The scheme of the Act would suggest that 
it was the existing rights of agriculturists 
which were to be protected and not necese 
sarily rights which might subsequently ac- 
crue to them. It seems to me therefore 
that it must be held that any land which 
has come to an agriculturist or been ac- 
„quired by him, as distinct from any land 
which has always been his, must be subject 
to the same charges and encumbrances as 
it was before it came to him and therefore 
it can only be said to belong to him within 
the meaning of s. 16, Punjab Alienation of 
Land Act, subject tosuch charges and en- 
cumbrances and that even in his hands it 
is liable to the extent of them but no more, 
My answer thereforeto the question which 
has been put would be in the negative and 
I would therefore accept the appeal and 
grant the appellant the decree for which 
he asks against the respondents, I may 
add that Ihave had the privilege of reads 
ing the judgment of my learned brother 
Bhide, J. and concur in the views expressed 
by him in it. 

Bhide, J.—I agree with the conclusion 
reached by my learned brother Blacker, J. 
In view of the sheme and the object of 
the Punjab Alienation of Land Act, I do 
not think it could ever have been intended 
by the Lagislature thats. 16 of of the Act 
should apply toa case of this kind, where 
the land was subject to an encumbrance 
when it first came into the hands of a 
member of an agricultural tribe. In sucha 
case it may be said that the land dges not 
really ‘belong’ to the latter in an unquali- 
fied Sense, as contemplated by the section. 
Moreover, after considering the wording of 
8. 16 and the cther relevant provisions of 
the Act, it seems to me doubtful if s. 16 
was really meant to apply at all when the 
question of liability of certain property to 
sale arises in the course of a suit ‘and not 
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in execution proceedings. ‘Section 16 lays 
down that no land belonging to a member 
of an agricultural tribe shall be sold in exe- 
cution of a decree or order of a Court. This 
would show that the section applies only 
when the question arises in execution whee 
ther such land should or should not be 
sold. e Now, such a Question can, I think, 
properly arise in execution only when the 
Court executing the decree hasa choice in 
the matter and has to determine what proe 
perty should be sald if execution, For, if 
the decree to be executed has already tetere 
mined the liability of the property to sale, 
the executing Oourt cannot, according to 
the well-establisped principles governing 
execution of a decree, question the validity 
of the decree or refuse to carry it out: see 
Goura Chand Haldar v. Profulla Kumar 
Roy (6) and Nathan v. Samson (7) etc. 


This is the usual rule and the question 
therefore is whether s. 16 was intended to 
override this principle and give power to an 
executing Court to ignore and nulify the 
effect of a decree passed by a Court of law. 
If the intention of the Legislature wa’ that 
no decree should be passed at all in any 
case directing the sale of land belonging to 
a member of an agricultural tribe, a provi- 
sion to that effect could easily have heen 
made. But it is significant that the Legige 
lature has made no such provision, It ap- 
pears therefore that the Legislature did not 
intend that a decree for sale of land should 
not be passed if it were not otherwise con- 
trary to law. It seems reasonable in the 
circumstances to infer that s. 16 was meant 
to apply only to those cases where the liabi- 
lity of theland tobe sold is not alreatly 
determined by the decree itself, and the 
executing Oourt has to decide (asin the 
case of simple money decree) what prce 
perty should be sold to satisfy the decree. 
In other words, the section seems to “be 
analogous to s. 60, Civil P, O., which lags 
down that certain properties shall not be 
liable to be attached and sold in execution. 
It was held by the Bombay High Oourt in 
Bhawan Das v. Hathibhi (8) that the house 
ofan agriculturist, if specifically mortgage 
ed, can be sold under s. 60 (e), Civil 
P. O., and a similar view was taken 
by aFull Bench of the Allahabad High 
Court in Bhola Nath v. Kishori (9) By a 


* (6) 63 O 166; 89 Ind, Oas. 685; A I R 1925 Cal 907; 
420LdJ1; 290 WN 94g. 

(7) 9 R 480; 135 Ind. Oas. 65; A I R 1931 Rang 252; 
Ind. Rul. (1932) Rang 17 (F B). ° 

(8) 4B 25, af 

(9) 34 A 25; 11 Ind. Cas. 646; 8 AL J 1045 (F B). 
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Division ‘Bench of this Court in Chittar Mal 
“v. Ram Devi (10). . 
I am aware of the fact that a wider inter- 
‘pretation has beeh placed on s. 16 in some 
rulings of this Court «and it has been held 
‘that even when the sale of land has been 
‘directed by a decreesin a mortgage suit the 
-extcuting Court must refuse to sell the Jand 
if it belongs to a member of a notified agri- 
-cultural tribe: see,e. g, Thakar Das v. 
Roshan Din (11) and Chhajju Ram wv. Muza» 


Jar Ahmad (4)., But with the” greatest, 


respect, I must say that cestain aspects of the 
question do not appear to have? been con- 
«sidered in tlfese rulings. It seems to have 
been assumed that the object of the Punjab 
Alienation of Land Act would be defeated 
“unless s. 16 was construed in the manner 
“in which it was construed in these rulings. 
‘But thereseems to be ample provision in 
‘the Act itself to -ensure that no decree is 
passed by a Court which will be contrary 
to provisions of the Act and alsoif by any 
-chance such. a decree is passed, to get it 
‘rectified by a Court of appeal or revision. 
To take for instance, the case of mortgages 
(with Which we are concerned in the pre» 
-sent case) we find thats. 6 ofthe Act pro- 
-vides that a mortgage by a member of an 
. agricultural tribe in favour of a person who 
is not a member of such a tribe must be for 
a limited period in one of the forms given 
in the section. If the mortgage is effected, 
“in such a form, no question of sale of land» 
in execution of a decree on the footing of 
‘such a mortgage can possibly arise, 

If however a mortgage is effected in a 
different form in a case falling under s. 6, 
s. 9 gives power fo a Deputy Commissioner 
“to Tevise it and if such a mortgage comes 
‘before a Court in the course of a suit, the 
«Court has also to refer the matter to the 
Deputy Commissioner. Ifthe provisions of 
-8. 9 are complied with no decree will there» 
forè be passed for the sale of land belonging 
“tea member of an agricultural tribe where 
‘the mortgage isin favour of a person who 
is nota member of such a tribe. If the 
mortgage isin favour of a member of the 
‘same tribe, the Legislature has not placed 
any restriction on the form of the mortgage 
-and presumably the Legislature intended 
that the ordinary law should take its course 
in such cases: cf. Kalika Prasad v, Ajudhia 
Prasad (12). Lastly, if by any chances, 9 


(10) AL R 1935 Lah 164. 

(11) A IR 1933 Lah 3979141 Ind. Oas. 634; 34 
P LR 523; Ind, Rul. (1933) Lah 161. 
e (12)A I R 1929 All 421; 121 Ind. Oas. 211; 51 A 
7480; (1929) A L J 448; Ind. Rul. (1980) All. 99. 
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is overlooked by a Court and a decree is 
passed for the sale of land on the footing 
of a mortgage which contravenes the pro- 
visicns of s. 6, s. 21-A gives power to the 
Deputy Commissioner to refer it to a Court 
of appeal or revision in order to get it 
rectified and brought into conformity with 
the provisions of the Act, In view of these 
Provisions, it seems to me ‘Bearcely likely 
that the Legislature could have intended 
by s. 16 that an “executing Court should 


-ignore a decree passed by a Oourt of law 


and refuse to carry it out. If it appears to 
an executing Court that a decree sought to 
be executed offends against any of the 
Provisions of the Punjab Alienation of Land 
Act, it can easily stay the proceedings and 
give opportunity tothe party concerned to 
get it corrected by bringing it to the notice 
of the Deputy Commissioner for necessary 
action under s. 2leA of the Act. If this 
course is adopted the objects of the Act will 
be served and the anomaly of an execut- 
ing Court questioning the validity of a 

decree will be avoided. E 

If s. 16 applies only to those cases where 
a money decree is passed and the executing 
Oourt has to decide what property should 
be sold to satisfy the decree, the section 
will not apply to the present case, as the. 
question has arisen in this case in the course 
of a suit and not in execution proceedings. 
The land belonged originally to a member 
of a non-agricultural tribe and the encum- 
brance was created by him. The mortgage 
did not therefore offend against the provie . 
sionsof the Actin any way. Theland was 
sold subsequently to a member of an agri- 
cultural tribe and according to the principle 
embodied ins, 48, T. P. Act, the sale would 
be subject to the rights of the prior morte 
gagee, It would be obviously contrary to 
justice and equity to hold that the morte 
gage is wiped out merely because the land 
is sold to a member of an agricultural tribe. 
This view would only furnish a non-agri- 
culturis? mortgagor an easy method of evad= 
ing his liability and throw open the door to 
fraud. I cannot believe that- such a result 
could ever have, been intended. It is not 
disputed that, apart from s. 16, Punjab 
Alienantion of Land Act, the property in. 
questiof would te subject tothe right of the 
prior mortgagee to bring it to sale to satisfy 
his claim. 

Dalip Singh, J.—I have read the judg- 
ments of my learned brothers Bhide and 
Blacker, JJ. and concur with them aid have 
nothing to add. ; 

8. i Reference answered. 
e 


- estate on the donee. 
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MADRAS HIGH COURT 
Second Appeal No. 1205 of 1934 
February 24, 1939 


VENKATARAMANA Rao, J. d 
Minor ANANTHA SAYANA NAIDU 
APPELLANT 
| versus 
KONDAPPA NAIDU AND OTHERS— 
RESPONDENTS. 5 


Hindu Law—Will—Absoluté estate—W idow—Donee 
given absolute estate —Gift over is tnvalid—Absolyte 
estate and absolute estate with power of appointment 
— Distinction—Construction — Intention of teatator— 
Value of decisions —Duty of Court. 


Prima facie, where powers of absolute disposition 
are conferred on the donee, itis taken as an indica- 
tion that the testator intended to create an absolute 
Where the will in favour of a 
widow confers powers of alienation of the widest 
amplitude® such as gift, mortgage, sale, ete., the 
language is wide enough to confer a power of dis- 
position both testamentary and non-testamentary. 
Therefore, giving the plain grammatical meaning to 
the said language it would follow that the nature of 
the interest taken by the widow is an absolute 
estate, The mere fact that the object is stated tobe 
for maintenance cannot restrict the extent of the 
interest. Suraimani v, Rabinath Ojha (2), 65 Ind, 
Oas. 974 (3), Jogeshwar Narain Deo'v. Ram Chandra 
Pas th and 173 Ind Oas. 963 (7), relied on. {[p. 19, 
co. . 


„Tf an absolute estate is given to adones a.gift over 
on the termination of the life of the donee of the pro- 
perty remaining undisposed of by the donee is 
invalid, the principle being that once a property is 
Biyen absolutely to another, he cannot dispose of 


“another man's property. The principle is sustained 


on various grounds, such as public policy or re- 
pugnancy to the prior estate. In short,-a man cannot 
create a new course of devolution when a gift is 
made: In re Stringer; Shaw v. Ford (4), relied 
on. - Lèbid.] : 

It is open toa person to make a disposition of the 
property either inter vivos or by will so as to confer 
on a donee a life-estate with a power of appointment. 
In re Stringer; Shaw v. Ford (4), In re Sanford s 
Sànford'v. Sanford (9), Saroda Sundari Dasi v. 
Erishto Jiban Pal (11) and Hara Kumari v. Mohim 
Chandra Sarkar (12), relied on. [p. 20, col. 2.] 

-The law does make a distinction between an absolute 
estate and a life-estaye with a power of appointment. 
In the one case what is conferred is property, that 
is the interest conferred is capable not only of dis- 
Position by the donee but capable of transmssion to 
his heirs and in the case of the other, that is, a 
life-estate with a power of appointment, what is cone 
ferred is not property but power. Ez parte Gilchrist 
0, relied on. [èbid.] é 

“One cardinal rule of construction in construing a 
will is to give effect to every word in the will and try 
to effectuate the intention of fhe testatorag far as 
possible and not frustrate it. Inre Sanford; Sanford 
Y. Sanford (9), relied on, [p. 20, col. 1.] 

Each will must be construed by itselfandall the 
light that can be got from the decisions serves only to 
show in what manner the principles “of reasonable 
construction have by Judges of high authority been 
applied to cases more or less similar; Waite v, 
Littlewood (1), relied on. |p. 18, col. 2.] 

Therefore without reference to cases it is the duty 
of the Oourt to ascertain what is the expressed inten- 
tion of the testator and whether there is ‘snything in 

9 E 
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law to preclude effect being given to the said intention, 
s The intention has to be collected from the words used 
in the will having regard todhe facts and circum- 
stances respecting persons to which the will re- 
lates. [idid.] , 
S. A against the decree of the Sube 
Judge, Vellore, in A.S. No. 11? of 1933 


Messrs. K. Rajah, Ayyar and T. T. Vija» 
yaragharan Iyer, for the Appellant. 

Messrs. T, M. Krishnaswamy Iyer and A, 

e Balasubramania Iyef, for the Respondents. 

Judgment.—Fhe question in’ this 
second appeal tufns upon the construction 
of a will Ex. 3 dated November 27, 1917 
left by one Vijaraghavalu Naidu, It was 
his last will and testament. He executed 
the previous wills Exs. 1 and 2 dated 
July 25, 1917 and November 21, 1917 res- 
pectively. Before July 1917 the testator 
was ill, He had no male issue. He had only 
a daughter by name Kuppammal. The per- 
sons wh) were the opjects of his affection 
were his wife Chinnammal, the said daugh- 
ter Kuppammal and her husband Ranga- 
swami Naidu, defendant No. 7 in this case. 
He had properties in four villages, namely 
Vallam, Nemili: Mazhayur and Vadakku- 
mangalam in the North Arcot District. By 
his will dated July 25,1917 he purported 
to bequeath his properties in the Vallam 
village to his daughter Kuppammal and tke 
eextent of the bequest is thus stated in the 
‘said will: 

“She shall Hold and enjoy the same from genera- 
tion to generation with powers of alienation by 
gift, mortgage, sale, etc.” 

By his second will dated November 21, 
1917 he purported to make a bequest, of 
the properties both in favour of his daugh- 
ter and son-in-law, defendant No.7. There 
aretwo schedules to the said will, A and B, 
The A schedule properties comprise the 
properties inthe Vallam village, the sub- 
ject-matter of the prior will, and also the 
properties in Mazhayur villages and these 
he gave to his daughter Kuppanmal. The 
B schedule comprises the properties in the 
Village of Nemili and these he gave to his 
son-in-law, defendaht No. 7. Tne extent of 
the bequest is stated thus in the said will : 

“They should hold and enjoy the same from 
generation to generation with powers of alienation 
by gift, mortgage, sale, etc. If besides these any 
other properties have been left out, the same ghali 
be got by my daughter Kuppammal.” 

Six days later hə made a third will the 
construction. of which is now in question. 
It will be seen from the figst two wills that 


no provision was made for his wife Chins e 


nanmal and so he purported to make one. 
It may be necessary to give the terms 
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thereof so far as they be relevant for 
the decision of the question in issue. It ° 
runs thus : 

“I am at present physieally weak on account of 
asthma. As I apprehend that I may not live long, 
as you aremy wife, and as;in the wills previously 
executed (by me), no mefition is made about your 
maintenance, all the properties that belong ta me, 
that is, all the immovable and movable properties 
in these villages, namely Vellam, Vedayamahgalam 
and Mazhayur; shall aftér my lifetime be enjoyed 
by you with powers ofaliepation by gift, mortgage, 
sale, ete,, and after you, the properties then remain- 
ing shalt, according to the wills executed by me on 
July 25, 1617 and November 21, 1917, be held and 
enjoyed by ouredaughter, Kuppammal, with powers 
5 alienation by gift, mortgage, sale, etc.” 

On the date of his death Chinnammal, 
Kuppammal and Rangaswami Naidu were 
alive. Kuppammal died first in 1924 leav- 
ing a daughter Vijialakshmi who died six 
months later. Chinnammal died after June 
1927 having before her death executed three 
deeds of settlement dated June 1, 1927 in 
and by which she disposed all the pro» 
perties that were bequeathed to her under 
the said will in favour of defendants Nos. 1 
to 3, defendants Nos. 1 and 2 being her 
brothers and defendant No. 3 being her 
sister's sonein-law. The: plaintiff is an 
alienee of a fourth share of the said pro- 
perties from defendant No.7 who claims to 
succeed thereto on the ground that after 
thé death of Chinnammal: he became entitl- 
ed thereto. His case is that Chinnammal? 
had only a life interest in the said pro- 
perties and his wife Kuppammal had a 
vested remainder and that vested remainder 
on her death vested in her daughter 
Vijialakshmi and on the latter's death 
vested in him as her father. The questions 
for decision in this case are what is the 
Mature and extent of interest taken by 
Ohinnammal under the will and whether the 
deeds of settlement executed by her are 
valid. If they are valid ‘the plaintiff's suit 
iatis because no interest would vest in de- 
fendant No. 7 capable of being dispcsed of 
by him. The learned District Munsif was 
of the opinion that Chinnammal had only a 
life-interest in the said property and the 
settlement deeds executed by her were 
invalid. The learned Subordinate Judge 
reversed this decision hclding that Obine 
naiomal took an absolute estate and she 
was tompetent to dispcse of the pruperties 
bequeathed to ker under the will, It is 
against this decision tbis second appeal has 
been preferred by the plaintiff. 


e Mr. Rajah Iyer who appeared on his 


‘behalf contended that the will conferred 
only a liferinterest on Chinnammal*and the. 
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gift over in favour of her daughter took 
effect, The contention of Mr. T. M. Kri- 
shnaswami Iyer on behalf of defandants 
N&s, land 2 is that Chinnammal took an 
absolute estate or a life estate with a power 
of appointment and in either case the 
settlement deeds were valid. The question 
is which of these contentions fs right. Both 
the learned Course] relied upon a number 
of cases, English and Indian, in support of 
their respective contentions. Before I deal 
with the said cases, itis better to remem- 
ber the rule so often laid down that each. 
will must be construed by itself and all the 
light that can be got from the decisions 
serves only to show in what manner the 
principles of reasonable construction have. 
by Judges of high authority been applied to 
cases more or less similar: vide the Obser- 
vations of Lord Ohancellor felborne in 
Waite v. Littlewood (1) at p. 73. There- 
fore without reference to cases it is the 
duty of the Court to ascertain what is the 
expressed intention of the testator and whee 
ther there is anything in law to preclude 
effect being given to the said intention, The 
intention has to be collected from the words 
used in the will having regard tothe facts 
and circumstances respecting persons to 
which the will relates, The question theres. 
fore is, what is the nature and extent of, 
interest conferred on Chinnammal under. : 
the terms of Ex. 3 which is the last will and 
testament ? The language used is 

“shall after my lifetime be enjoyed by you with 


powers of alienation by gift, mortgage, sale, ton, and 
after you, the properties then remaining shall, 


If the testator had died ‘intestate ‘Obin- 
nammal would have inherited his property 
and taken a widow's estate therein. She 
would be the owner for the time being with 
a restricted power of alienation, which rese - 


-triction could oniy be removed by a power 


of alienation conferred by Her husband. The 
power of alienation may be partial or abe 
solute. “Where he confers an unrestricted 
absolute power of alienation, she will take 
an absolute estate unless he intended to 
confer on her by the language used by him. 
a life estate with bucha power. Whatever 
may have been the yiew taken in someof the : 
early devisicns in regard to the nature of. 
the interest taken by a Hindu widow under 
a husband's gift or will, since the decision 
of the Privy Council in Surajmani v, Rabi- - 


nath Ojha 12), it is settled law that 
“if words were used conferring absolute ownership 
upon the wife, the wife enjoyed the rights of owner- 


(1) (1873) 8 Oh, A 70 (73); 42 L J Oh, 216; 2 LT l 
123; 21 W R gl é 
(2) 30 A 84; 35 IA 17; 5 A L J 67 (P 0). 
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ship without their being conferred by express and 
additional terms, unless the circumstances or the 
context were sufficient to show that such absolute 
ownership were not intended: Bhaidas Shivdas > 
Bai Ghulad (3) at pp 159and 160." 

Prima facie, where powers of absolute 
disposition are conferred on the donee, it is 
taken as an judicaticn that the testator in- 
tended to ‘credte an absolute estate on the 
donee. The will in this case Confers powers 
of alienation of the widest amplitude, such as 
gift, mortgage, sale, etc. In my opinion the 
language is wide enough to confer a power 
of disposition*both testamentary and non: 
testamentary. Therefore, giving the plain 
grammatical meaning to the said language 
it would follow that the nature of the in» 
terest taken by the widow is an absolute 
estate, It is settled law thatif an absolute 
estate is given to a donee, a gift over on the 
termination of the life of the donee of the 
property remaining undisposed of by the 
donee is invalid, the principle being that 
once a property is given absolutely to ane 

“other, he cannot dispose of another man’s 
property. The principle is sustained on 
various grounds, such as public policy or 
Tepugnancy tothe prior estate. Itis weéll- 
expressed by James, L. J., in In re Stringer; 
Shaw v. Ford (4) at p. 14 thus: 

‘It is se‘tled by authority that if you give a man 
some property, real or personal, to be his absolutely, 
then you cannot by your will dispose of that pro- 
perty which becomes his. You cannot say that, if 
he does not spend it, if he does not give it away, if 
he does not will it, that which he happened to have 
in his possession, or in his drawer, or in his 
Pocket at the time of his death, shall not g> tohis 
heirat law it it is realty, or to his next-of-kin if 
it is personalty, or to his creditors who may have 
a paramount claim to it. You cannot do that if you 
once vest property absolutely in the first donee. That 
is because that which is once vested in a man, and 
vested de facto in him, cannot be taken from him 
out’ of the due course of devolution at his death 
by any expression of wish on the part of the original 


testator. 
Ng e 


In short, a man cannot create a new 
course of devolution when a gift is made. 
The question therefore is whether there is 
anything in the will which would prevent 
effect being given to the language em- 
ployed by the testator which prima facie 
confers an absolute estate. It is no doubt 
true that although the wordg are absolute 
in the first instance, subsequently occurring 
words may be sufiiciently strong to cut 
down the absolute interess to a life-interest: 


(3) 46 B 153 (159, 160); 65 Ind. Cas. 974; AIR 1992 
P 193; 49 I A 1; 260 WN 129; 15 L W412; 904 L 
J 289; 42 ML J $85; 35 O L J 814; 24 Bom L R551 
P O). . 

~ (4) (1875) 6 Oh, D 1 (14); 46 L J Oh, 633; 87 L T 233; 
25 WR 815, er Le es 
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uide In re Jones, Richards v. Jones (5)+at 
p 441. But before this is, done taere mnst 
be worde sufficiently precise and certain to 
cut down the said interést. It may at once 
be stated that there .are no words in the 
will in question conferring expressly an 
heritable estate nor are there words limiting 
the gif, toa life-interest or otherwise, but 
there are words of wida amplitude to make 
the estate ,absolute and therefore heritable. 
Mr. Rajah Iyer h wever selied on the fol- 
lowing cireymstanées in support of his argus 


. mant that what was intended tg be confer- 


red was only a life- nterest: (1) the reason 
given by the testator for making a provision 
in favour of his wife is that no mention was 
made about her maintenance in the prior 
wills; the use of the word “maintenance” 
is strongly relied on for the purpose of indi- 
cating that it is only a very limited interest 
that was sought to be conferred on the 
widow and the power of disposal conferred 
on her is qualified by this word ‘mainten- 
ance’ so that whatever power she might 
exercise she could only do for the parpose 
of maintaining herself; (2) the gift over in 
favour of the daughter: 


“After you, the properties then remaining shall 


_ according to the wills executed by me on July 25, 1917 


and November 21, 1917 bə held and enjoyed by our 
daughter Kuppammal with powers of alienation bg 
gift, mortgage, sale, etc,” 


< Tae argu nent based on this clause is that 
the gift over cannot be given effect to unless 
the prior estate is construed to baa life- 
estate; and (3) having regard to the prior’ 
two wills in whica the words 'fron genera- 
tion to generation’ are used ia connection 
with ths bequest in favour of the daughter 
and the absence of such expression in the 
bequest in favour of Oainnammal woald 
coanote that what.was intended to ba cone 
ferred on Chionamm,l could only be a life- 
interest and what was conferred on the 
daughter was an absolute heritable interess, 
In regard to the first ground urged by Mr, 
Rajah Iyer based oa the use of the word 
‘maintenance,’ ths context clearly indicates 
that the words are only exprassive of the 
motive of the gift and did not cut dowa the 
interest intended to ba conferred on her, 
Though the testator gave a raasonefor make 
iag provision for her, namaly that ha omite 
ted to make any provision in the prior wills 
for her maintenance, the operative poriion 
of the gift is absolutely clear. The bower 
of alienatioa is not qvralifed or restricted to 
any limited purpose; it is anrestricted, In 
Jogzshwar Narain Deo v. Ram Chandra 


(5) (1898)1 Oh 438 (441); 67L J Oh. 211; 78 LT 74; 
s WR 313? i 
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Dutt, (6) where a testator gave a bequest to 
his widow and son stating the object of the ° 
gift to be for théir maintenance, having 
regard tothe unrestricted power of aliena» 
tien given in the later clause of the will, 
their Lordships of the Privy Council were 
nof inclined to restrict’ the. extent of, the - 
interest conferred by the mere fact that the 
object was stated to be fortheir mainten- 
ance, Lord Watson says: . 

“These words are qujte cabable of stgnffying that 

the giftewas made for the purpose of enabling them 
to live in comfort and do not necessarily mean 
that it was to be limited to a bare right of main- 
tenance,” 
Vide also Hilalsingh Govinga v. Udesingh. 
Vithal Singh (7), Thecase in In re Fox; 
Fox v. Fox (6) is distinguishable, The 
Power to use and enjoy the property was 
expressly qualified by the words ‘for her 
maintenance during her lifetime.” 

I shall now deal with the second ground 
urged by Mr. Rajah Iyer, namely the argue 
ment based on the gift over in favour of the 
daughter. His contention is that the gifts 
both in favour of the wife and in favour of 

.the. daughter should be construed together 
and it must be inferred that what was 
intended to be conferred was a life-interest 
in favour of the wife. In the first instance, 
the two gifts are independent gifts, The 
two clauses cannot be read together ss 
forming one gift. Secondly, the fact of a, 
mere gift over should not--be taken to cute 
down a prior absolute interest. The ques- 
tion therefore is, was there an absolute gift 
to the wife, if so,no question arises with 
reference to the gift over. It isin this con- 
nécfioa that the question arises whether 
there is anything in the context or in the 
surrounding circumstances which would 
show that the testator while giving power 
of disposition did not intend to confer an 
absolute estate in the sense that she would 
take also a heritable estate. One cardinal 
rule of construction in construing a will is 
to. give effect to every word in the will and 
try to effectuate the’intention of the testa- 
tor as far as possible and not frustrate it. 
As observed by Joyee, J. in In re Sanford; 
Sanford v. Sanford (9) at pp. 943 and 944: 

“The rule isto construe a will ut res magis valeat, 
quam pereat.....In a case of obscurity or ambiguity, 
even when the question is one of invalidity on the 
ground of remoteness, repugnancy or the like, weight 
may be given to the consideration that it is better to 
effectuate than to frustrate the testator’s intention.” 


(6) 23 O 670; 23 I A 37; 7 Sar. 13 (PC). 
(7) A I R 1938.Bom, 125; 173 Ind. Cas. 963; 39 Bom, 
R1217;10R R 406.° 
(8) (1890) 62 L T769, 

45 0H 1 Oh, 939 (948, 944); 70 L J Oh. 591; 84 L T 
be . : 
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In this connection the arguments of Mr. 


Rajah Iyer based on the absence in Ex, 3 of : 


the words ‘from generation to generation’ 
u&ed in the wills Exs. 1 and 2 may be 
relevant. In the gift over it is clearly stated 
that the property should be held and 
enjoyed by the daughter according to the 
wills executed by him on July*25, 1917 and 
November 21, 1917 with full powers of 
alienation. The usê of the words ‘according 
toghe wills executed by him’ would show 
that in the case of the daughter he meant to 
have a heritable estate to be erjoyed by her 
from generation to generation, Therefore, 
if the will were to be construed by giving 
Chinnammal a lifeestate with an absolute 
power of appointment the intention of the 
testator will be effectuated rathpr than 
frustrated. In this view, Chinnammal 
would not take an obs>lute estate but a lifes 
estate with a power of appointment and the 
gift over will be valid only with reference 
to what was left undisposed of by Ohin- 
nammal, But Mr. Rajah Iyer contends 
that either the estate conferred must be an 
absolute estate or alife-estate and to cone 
strue a disposition as a life estate with ab- 
solute power of appointment is tantamount 
to construing the disposition as an absolute 
estate. There is considerable force in the 
argument of Mr. Rajah Iyer but the law 
does make a distinction between an ab- 
solute estate and a life-estate with a power 
of appointment. In the one case what is 
conferred is property, that is the interest 


conferred is capable not only of disposition: 


by the donee but capable of transmission to 
his heirs and in the case of the other, that 


is, a life-estate with a power of appointe ” 


ment, what is conferred is not property but 
power. The distinction between a power of 
appointment over property and property 
has always been well-recognized: vide Ex 
parte Gilchrist (10) at p. 526. 

“No two ideas can well be more distinct the 
one from® the other than those of ‘property’ and 
‘power’,” . 7 
as Fry, L. J. points out in the same case at 
p. 531*, Both in England and in India it is 
well-settled that itis open to a person to 
make a disposition of the property either inter 
vivos or by will so’'as to confer on a donee 
a lifeestate with a power of appointment 
vide In re Stringer, Shaw v. Ford (4), In 
re Sanford; Sanford v.Sanford (9), Saroda 


Sundari Dasi v. Krishto Jiban Pal (11) and . 


ao, qsen) 17 Q B D 521 (526); 55 L J Q B 578; 55 
T5 ; 


(11) 5 0 WN 300, 
*Page of (£887) 170. B. DT. 
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Hara Kumari v. Mohim Chandra ‘Sarkar 
(12), Mr. Rajah Iyer relied on a number of 
cases where a distinction is drawn between 
cases where a power of testamentary diy 
position is conferred and where no such 
power is conferred for indicating that what 
was conferred on Chinnammal was only a life- 
estate limited to enjoyment in specie for the 
bare purpose of maintenance, Having re- 
gard to the construction placed by me that 
the power of disposition conferred in this 
case would include a testamentary disposi- 
-tion and having regard to the fact also 
that the dispositions in this case were all 
inter vivos, I think it unnecessary to deal 
with those cases. I also think it unneces- 
sary to deal with the question regarding the 
nature of the estate taken by a Hindu 
widow on whom the widow's estate with an 
absolute power of alienation is conferred 
based on the decision in Thuyali Achi v. 
Kannammal (13) and whether in such a case 
a gift over will be valid. In this case what- 
e ever view is taken, whether it is an absolute 
estate conferred on Ohinnammal or only a life 
estate with a power of appointment or a 
widow's estate with a power of appointment, 
the deeds of settlement are valid, The ree 
sult is that the plaintiff's suit fails and the 
second appeal is dismissed with costs, Leave 
to appeal granted. 
ND, Appeal dismissed. 


(12) 120 W N 412;7 OL J 540. 
(13) A IR 1935 Mad. 704; 156 Ind. Oas, 846; 68 M 
LJ 707; 41 LW 604; (1935) M W N 562; 8 R 


RANGOON HIGH COURT 
First Appeal No. 101 of 1939 
January 15, 1940 
Mya Bu AND Mosgny, JJ, 
HOAK SAING—APPELLANT 

® versus 
MA E HLA anp OTaERS— RESPONDENTS 

Evidence Act (I of 1872), s. 35—Entriese in regis- 
ters of schools other than Government or State 
schools, if admissible under 8. 35—Minor—Burden of 
proof of minority. 

According tothe definition of ‘public servant? in 
s. 21 (9), I. P.O., the employees daly of a Government 
or State schoolare public servants. Hence an entry 
made ina school register by an employee ofa school 
other than a Government or State” school is not one 
made ina public or official register by a “ public 
servant " in the discharge of his official duty. The 
entries, therefore, in registers of school other than 
Government or State school are not admissible in evi- 
dence under s. 35, Evi. Act. 152 Ind. Oas, 1042 (2) and 
99 Ind. Oas 307 (3), distinguished. 

The burden of proof as to his minority lies onthe 
minor, Where there is no prima facie evidence of 
minority it does not matter in the least whether the 
evidence adduced by the opposite party ®n the point 

e 
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is sufficient to show that the minor was a major at 
ghe time in question. 45 Ind, Oas. 770 (4), relied 
on, 

F. A against the decree of the Assistant 
District Court, Pegu, dated May 11, 1939. 

Dr. Ba Han, for the Appellant. 

Mr. E. Hey, for Respondents Nos. 1 to 4. 


Mosely, J.—This is an appeal by one 
defendant, (defendant No, 2 Hoak Saing), 
against a mortgage detree passed against 
him, his elder brother, Hoak Hlaing, and 
“wo sisters, Ma Kyin Kyo and Ma. Kyin 
Hmi, Thessuit was contested in the lower 
Court by the appellant on the ground of 
minority at the time of execution of the 
mortgage of the property in question, a 
mill. This mill had belonged to the appel- 
lant’s father who died in 1934 leaving a 
widow, and the four children were the 
father's heirs and co-owners of this mill. 
The trial Court found that the appellant 
Hoak Saing had been admitted to the 
benefits of the partnership; that Hoak Saing 
was a minor at the time of the execution 
of the mortgage—January 13, 1937—that 
he and his brothers and sister had taken 
part in the working of the mill, that the 
mortgage had been contracted for the 
purposes of that business, and that the 
minor had not elected after reaching majo» 
rity to give notice that he had become 
or had not become a partoer in the firm. 
“This appeal may be decided on the ques- 
tion of minority. As to this, the trial 
Court at the beginning of its judgment, 
before dismissing the evidence, said that 
the evidence given by the plaintiff, Maung 
E Hla, and his witnesses as to the age of the 
appellant, Hoak Saing, was not Batis- 
factory but appeared to be fabricated with 
a view to meeting Hoak Saing’s case. 
Subsequently the evidence on this point 
was not discussed at all, but the learned 
Judge relied on evidence which was uiti- 
mately derived from the admission re- 
gister of the Pegu National High School 
at which Hoak Saing had been since 1929, 
as the Judge thought that there could be 
no presumption that a wrong age had 
been given with any ulterior motive. It 
was sought to make the entry in the 
Register admissible under s. 35,-Hvi. Act. 
That provision of law reads as follows: h 

“An entry in any public or other official book, 
register or record, stating a fact 
in issue or relevant faet, and 
made a public servant in the 
discharge of his official duty, or 
performance of by any othereperson in perform- 
duty. ance ofa duty specially enjoined 6 
by the law of the country in which such book, 
register or yecord is kept, is itselfa relevant fact,” 


Relevancy of 
entry in public 
record, made in 
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As to the little probative value to be 


. attached to such edeclarations of age af 


schcol pupils, see Mohammed. Hassan v. 
Safdar Mirza (1) at p. 477. The evidence 
as to the register°was that of the present 
master of the school and the shool clerk 
who gave evidence for the plaintiff. The 
lerk, Maung Tun Fflaing, (P. W. No. 14) 
spoke to a nominatien rcl! for the High 
Sct oo] Final Examination for 1933, (Ex. J ', 
which contains many alterations;* but we 
are really dealivg’ with the admission re 
gister, which gave his‘ date „of birth as 
September, 5, 1920. Maung Tun Hlaing 
in cross-examination by Hoak Saing said 
that Hosk Saing was brceaight by his father 
to the school, and that the date of birth 
in the register is as was given by the 
fatter, but he did not say that he was 
the person who entered it, or that he had 
any personal knowledge or recollection of 


. this; and, indeed, it would have been hard ` 


for him to have remembered any mcre 


than that this sort of thing is in the usual’ 


course of events, unless of course, he had 
been,a friend or at least an acquaintance of 
the family. The master, Mr. E. G. Menon, 
(P. W. No. 15), merely talked to Ex, J, 


It has been overlooked, I consider that 
the Pegu National High School is not a 
“Govt. School,” and thet any entry in its 


.*register made by an employee of the 
- School is not one made 


in a public ér 
official register by a “public servant" in 
the discharge of his official duty. For 
this purpose we may take the definition of 
“public servant’ given in s. 21, sub-s. 9, 
I. P. C., “an officer in the service or pay 
a Gcvt.” Itbas been ruled several times— 
what really needs no authority—that a 
“school master” may be a “public servant” 
“I need cnly instance Latafat Husain v. 
Onkar Mal (2) and Maharaj Bhanudas 
Narayanboa v. Krishnabai (3). But all 
there rulings do and must refer to tLe case 
of “masters” in a Govt. or State School. 
Secticn 35, Evi. Ast therefore dces not cover 
entries jn registers of this description, 
which stand on the same footing as any 
entry made in books kept in the discharge 
of prcfessional duty (s. 32 (21) ), cr state- 
ments admissible in corroboration (s. 157). 
The learhed Judge, as I have said, did 
‘not discuss the oral evidence as to the age 


(1) 14 L 473 (477); 144 Ind. Cas. 45; A I R 1933 Lah. 
601; 34 P L R 820; Ind. Rul. (1933) Lah, 396. 

(2) AI R 1935 Oudh 41; 152 Ind. Cas. 1042; 10 
Luck. 423; 110 WN 1589; 7 R 0 272. 

(3) 50 B 716; 99 Ind. Oas. 307; A I R 1927 Bom. 
11; 28 Bom, L R 1225, 


HOAK SAING v. MA B HLA (RANG) 


19110 


of the. alleged minor. The burden was 
on the minor; he was undoubtedly at the 
time at school; but it is common for 
Eon boys, if backward, to be in a 

igh School until the age of 19 or 20, or 
occasionally much more. He was one of 
the four co-executants of the lease of this 
mill in 1935, when the mill, was leared for 
1936 to Ko Kyin Swe and again in Septem". 
ber 1937 when it was leased to Reddy, 
For him, he has given bis own evidence 
As to age, and his elder brother and co- 
defendant has given evidence, and his 
uncle. Kyone Myaing, (D. W. No. 1), and 
he also cited a pereon who is not related, 
Ma Mya Sein, (D. W. No, 2). Kyone 
Myaing, the uncle, can give the dates of 
Hoak Saing’s sisters ‘but only knows the 
years, he says, of Hoak Saiffg’s birth. 
Curiously enough, he does not know the 
dates of births of any others of his nephews 
and nieces, Ma Mya Sein gave evidence 
in common form as to the age of a coeval. 
She said her son was born in 1282, B. E» 
(June 5, 1920), and Hoak Saing was afew 
months younger; but she could produce no 
written record and no birth register; nor 
for that matter could Hoak Saing himself 
preduce any entry in a birth register, nor 
had he any horoscope. This witness, Ma 
Mya Sein, did not even. know the dates of 
any other births or deaths which she onght 
to have known which were put to her. 

I may deal shortly with the evidence for 
the plaintiff. There were three witnesses, 
San Min, (P. W. No 2), Po Tha, (P, W. 
No. 3), aud Po Han, (P. W. No. 4), who 
said that the appellant’s father came and 
settled in their village abont sixteen years 
ago when the appellant was a boy of five 
or six. [calculate that he would have had 
only to be three years old to have been a 
major at the date of execution of the 
mortgage deed in suit. San Min is a 
witness who gives evidence on several vital 
Points for the plaintiff. but-I do not see 
that anything can be said against the ‘evi- 
dence of Po Tha and Po Han. There is the 
evidence also of the petition-writer, Maung 
Ba Lwin, (P. W. No. 6), who says that the 
appellant represented himself to be a 
majos in 1936 when he executed the lease 
deed, and so the petition-writer did not 
question him again when he wrote the 
mortgage deed. The next witness, Sha 
Lun Maung, (P. W. No. 10), does not 
appear to be connected with the plaintiff, 
He had worked for the defendants. He 
speaks to the lease executed in September 
1937 ang says that the appellant said he was 
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twenty years old then. On the other hand, 
Reddy, the lessee under this lease, was , 
waived and not cited by the plaintiff on 
this point. Without laying any particular 
stress on the evidence for the plaintiffs, it 
must at least be admitted that it was as 
credible as the evidence for the defendant- 
appellant, and, as I have said, the burden 
of proving minority was on the defendant. 
For these reasons thig appeal must faill 
and be dismissed with ad valorem costs. 

Mya Bu, J.—I agree. The learned triale 
Judge appears to have overlooked the fact 
that the burden of proof as to the appel- 
lant’s minority lay on the appellant: Jagan- 
nath Prasad Singh v. Abdullah (4). In the 
present case, as pointed out by my learned 
brother, there is no prima facie evidence 
of the sppellant’s minority and therefore 
it does'not matter in the least whether the 
evidence adduced by the plaintiff's on the 
point is sufficient to show that the appellant 
was a major at the time of the execution 
ofthe mortgage deed. 


B. Appeal dismissed. 


97; 45 Ind. Oas. 770; 16 A L J 576;5 P. 
918) MW N 406;220 W N 891; 4ML 


De 20 Bom, L R 851; 35 MLJ 46; 


2; 28 
1918 P O 35 (P 0). 


0 909; 
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MADRAS HIGH COURT 
Second Appeal No. 70 of 1936 
September 28, 1939 
WaADSWORTH, J, ` 
OHIDAMBARA THEVAR— APPELLANT 
: versus 5 
R.SWAMINATHA RAO PESHWA 

AND OTABRS— RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 119 
(before amendment of 1929)—Ezchange—Transferee 
from one of parties to exchange, tf can raise plea 
under s. 119 of bona fide purchase for value—S. 119 
(as amended in® 1929)—Applicability—Governing 


date. 

. Although s. 119, T. P. Act, does not, explicitly 
say that the transferor is entitled to the returneven 
when the property has passed into the hands of an 
innocent purchaser, there is nothing in.the section 
which rules out sucha contingency, A transferee 
from one of the parties to a-deed of exchange can- 
not under s. 119 setup the plea of bona fide pur- 
chase for value as the trangferee can get no better 
title than that which his transferor hade 51 Ind. 
Cas. 939 (14, followed, Ganga Singh v. Ragho Ram 
(3) and 148 Ind. Cas. 733 4), dissented from, 79 Ind. 
Cas. 495 (2), distinguished. 

Section 119, T. P. Act as amended,in 1929 has no 
application to transfers made after April 1, 1930. 
Where a deed ofexchange is signed by the parties 
before April 1, 1930, and one of them is dispossess- 
ed subsequent to the amendment of 1929, the govern- 
ing date of the application of s 119 will not be 
the date of dispossession, but the datg upon which 

. 


SWAMINATAA RAO (MADR.) f 23 


the right was acquired and that is, the date of the 
contract. a 
S. A. against the decree of the Court 
of oo Sub-J udgs, Thirgvar, dated July 12, 
1935, 
Messrs. V. Ramaswamy Ayyer and R' 
Sundaralingam, for the pile 
Mr. V. V. Ramadvrai, for the Respondents. 
Judgment.—This appeal raises the 
question of the effect of s. 119, T. P. 
Act, as it stood before the amendment 
introducéd in 1929. “The facts are simple. 
The plaintiff was the owner of the land 
in Sch. At Defendant No, 1 was the owner 
of the land in Sch. B. On*ebraary 20, 
1916, under Ex. A they effected an exchange 
_whereby the plaintiff got Sch. B and defen- 
dant No. 1 got Sch, A. In the deed of 
exchange each of them describes himself 
as the owner of the land given in exchange 
and there are no special covenants excluding 
the operation of s. 119, T. P. Act. Oa May 
24,1916 defendant No. 1 sold the Sch. A 
land which he had got by the exchange to 
one Nagammal who on July 6, 1922 sold 
the same land to the brother of defendant 
No. 2 who is the appellant here. ‘Actually 
the plaintiff found that part of the Sch. B 
land which he had got by exchange was in- 
cluded in a big mortgage and the mort- 
gagee gota decree. Under that decree some 
- of the items in Sch. B were sold in Oqurt 
auction to a third party and the plaintiff was 


e dispossessed on February 23, 1931. Cone 


sequently, he filed the suit in which he claims 
the return of the Sch. A properties and 
expresses his willingness to surrender the 
balance of Sch. B properties still in his 
possession. . 
Now the lawon the support has bee fully 
discussed by the learaed Subordinate Judge 
with whose conclusions I agree. He follows | 
the decision in Srinvissa Iyengar v. Jhonsa 
Rowther (1), and holds thatthe transferee 
can get no beiter title than that which his 
transfer or had and that therefore defendant 
No. 2 must be deemed to have taken this 
land subject to the Hability which bound 
defendant No. 1 to give back the land 
if the property which he had given in ex- 
change for it to the plaintiff was lost. Sec- 
tion 119 before the amendment merely says 
that in the absence of a contract to the cone 
trary, the party deprived of the thing: or ` 
part thereof which he has received in exe 
change, by reason of any defect in the title 
of the other party, is entitled at his option 
to compensation or to the return of the 


jG) 42M 690; 51 Ind. Ons, 939; A IR 1920 Mad- 
2 
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thing transterred by him. Granted that tbis It also seems to nie that by the contract the 
section does not explicity say that the, plaintiff must be deemed to have acquired’ a 
transferor is entijled to tke return even Tight to work out his remedy of restoration, 
when the property has passed into the hands aq against the transferee and those claim- 
of an innocent purclfaser, there is nothing ing under him, in the contingency of hia 
in the section which rules out such a con- being dispossessed at some future date. 
tingency. ` The view “taken by the Bench The governing date will not be the date of 
which decided Srinivasa Iyengar v. Jhensa dispossession, but the date upgn which the 
Rowiher (1), has so fa» as I am aware, right was acquired and that is, in my opinion 
never been dissented. from in this Court. the date of the contract. In the result there- . 
There are however . three cases ,of. other fore I dismiss the appeal with costs. Leave 


Courts which havee been quoted before me e 
as authority for the opposite yiew. The 
decision in, Samar Bahadur Singh v. Jit 
Lal (2), really is beside the point as it 
deals only with s. 120, T, Pe Act, and does 
not consider the wording of s. 119. There 
are two decisions of single Judges, Ganga 
Singh v. Ragho Ram (3) and Sujat Khan 
v. Nazaf Ali(4),in which a view different 
from that ofthis Court has been adopted, 
that is to say the view that s. 119 prior 
to the amendment contemplated only 
the liabilities of the actual parties to the 
exchange and did not ccntemplate the 
imposition of any liability on an inno- 
cent purchaser. That is, of course, sube 
stantially the result of the amendment 
to the section, but I do not think that 
the original section. should be interpreted 
in the light of the subsequent change in 
the law. Iam bound by the decision in 
Srinvissa Iyengar v. Jhonsa Rowther (1), e 
Which is against the view for which tke ° 
appellant contends. I may remark that 
Gour’s T. P. Act takes the opposite view 
but he quotes no authority at all in support 
of it. I must therefore on the authcrities 
as they stand uphold the view of the 
learned Subordinate Judge, 

A further contenticn is that the case will 
be goyerned by the amended s. 119 because 
the dispcesession of the plaintiff was in Feb- 
rusry 1931 after the new Act came into force. 
Heye again I must decide against the appel- 
lant, -Sectiof 63 of the Amending Act lays 
it down that s. 59 which amends s. 119 
shall not affect the terms of incidents 
of any transfer of property made or effected 
béfore Apri} 1, 1930 or any right, title, obli- 
gation or liability acquired, created or incure 
ted before | such date. It seems to me that 
the contract of exchange must be taken to 


` haye,as an implied term the provision of 


law governing the contract at that time. 


(2) 46 A 359; 79 Ind. Case 495; A IR 1924 All 
390; 22 A L J 299, 

(3) A IR 1934 Lah, 934. 
®* (4) ATR 1934-Nag, 61; 148 Ind, 733; 30N L'R 208; 
6R N 200, 


to 4ppeal is granted. 


N.B, Appeal, dismissed, 


BOMBAY HIGH COURT 
Appeal No, 32 of 1939 
March 13, 1940 
Beaumont, O. J, AND KANIA, J, 
Sheikh ABDUL LATIF—Pratntizr— 
APPELLANT 
versus 
Khalaf ABDULLA AND oraErs— 
DEFENDANTS— RESPONDENTS 

Bombay High Court (Original Side) Rules, Table 
of Fees, Item No. 56—Phrase, “unless otherwise . 
ordered,” confer complete discretion—Grounds fór- 
exercise of discretion should not be limited by Appel- 
late Court, 

The words “ unless otherwise ordered “ confer a 
complete discretion upon the Judge, and it is not 
desirable that the High Court should seek to limit 
the grounds on which that discretion should be 
exercised, : 

A person filed a short cause suit against certain 
Arabians residing in Arabia, the value ofthe sub- 
ject-matter being above Rs. 5,000. Service in accord- 
ance with O. V, r. 26, Oivil P. O., being unsuccess. 
ful, a substituted service was effected. Asthe de- 
fendants were Arabians, many documents had to be 
translated into Arabic, An ex parte decree was 
passed. The out-of-pocket expenses of the solicitors 
were Rs. 4°0. In its discretion the Oourt allowed 
only Rs. 400, There was no reason to doubt. the 
correctness of the figure given by the solicitors who 
had done a great deal of work in view of the fact 
that the defendants were Arabians : 

Held, that this was a case in which either the 
costs should be taxed, or else a sum should ‘be 
allowed which would provide reasonable remunera- 
tion for the solicitors and also cover the out-of- 
pocket expenses, 

{Court allowed the out-of-pocket expenses in ad- 
dition to Rs. 200 as remuneration of the ‘solici- 
tors.) j j . 

A. from the decision of B. J. Wadia, J., 
in Suit No. 1713 of 1936. : 

Messrs, Y. B, Rege and Narendra, for the 
Appellant. ; ae f 

Mr. N. P. Engineer, Amicus Curie, for 
the Bombay’ Incorporated Law Society. 

Beaumont C. J.—This is an appeal from 
a decision of B. J. Wadia J. The suit was 
a short cause, in which the defendants did 


not appear, The matter came before the 
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learned Judge in Chambers, and he made 
an order for payment of the amount ¢laim- 
ed by the plaintiff, which was Rs. 15,000 
odd, and directed the defendants to pay 
sum of Rs, 400 for costs. It is Pe 
the order for costs that the . plaintiff ap- 
peals, and contends that a larger sum 
should’ have , been alowed for costs. 
Under item. No. 56 of.the Table of Fees costs 
for ex parte skort causes, unless other- 
wise ordered, area lump sum of Rs. 250, 
The words “unless otherwise ordered” confer 
a complete discretion upon the Judge, and 
it is not desirable that this Court should 
seek to limit the grounds on which that 
discretion should be exercised. At the 
same time we think it right tosay that 
the figure of Rs. 250 was one which the 
Judges Cdnsidered was sufficient to include 
in a normal case reasonable remuneration 
for the solicitor. Normally the out-of-pocket 
expenses would come to about half the 
sum of Rs, 250, and it was contemplated 
ethat fixing a lump sum would save ex- 
penses. and discourage unnecessary work 
and would at the same time provide re- 
asonable remuneration forthe solicitor. ` 
Now, in the present case the out-of-poce 
ket expenses came to approximately Rs. 450, 
The reason why they were so heavy was 
because the defendants were residing in 
Arabia, An effort was made to servethem 
in accordance with the provisions of O. V, 
r. 26, Civil P. O., but ultimately the ser- 
vice under that Rule could not be effected, 
and it wad then necessary to-effect substitut- 


ed service; and as the defendants were. 


Arabians, many documents had to be trange 
lated into Arabic. The plaintiff's solicitors 
have filed an affidavit in which they set 
out in detail the out-of-pocket expenses, 
and as far as we can see, there is no reason 
for doubting the correctness of the items, 
which come to Rae, 449-10-6, and it is clear 
from the nature of the steps taken to 
bring the suit to trial that the selicitors 
must have dcue a good deal of work— 
substantially more than they would have 
to do normally cn an ex parte short 
cause. The learned Judge execercises his dise 
cretion and allowed more than the Rs. 250 spe 
ecified in the rule, but’ he only allowed 
Rs. 400, We have not got the benefit-of any 
judgment, and we do not know why the 
learned Judge allowed lees than the out-of- 
pocket expenses. We see no reason to doubt 
that the sum alleged to have been spent has 
in fact been spent, and we are satisfied that 
the solicitors have done a good deal of work 
in connexion with this matter. We observe 
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also that this is not a case where the value 
gf the subject-matter is below Rs. 5,000. 

We think therefore that this is a casein 
which either the costs should be taxed, or 
else asum should be “allowed which will 
provide reasonable remuneration for the 
solicitors and also cover the out-of-pocket 
expenses, On the whole, we see no reason 
to diregt the costs to be taxed. We think 
that the out-of-pocket expenses should be 
allowed; and, in addition Rs. 200 should 
ee allowed for the remtineration of the soli- 
citors, We,therefore allow Rs. 650 ds the 
lump sum costs. The respondgnts to pay 
the costs of the appeal, 

Kania, J.—I agree. 


D. Order accordingly. ` 


MADRAS HIGH COURT 
Letters Patent Appeal No.9 of 1938 
November 21, 1939 
Leaog, O. J. AND KRISANASWAMI 
AYYANGAR, J. 
KOPPARTHI VENKATARATNAM AND 
ANOTAER— APPELLANTS 
versus 
PALLETI SIVARAMUDU AND anotaeR— 

RESPONDENT 

Contract Act (IX of 1872), s. 19— Vendor failing 
to disclose that land had already been leased but tg- 
presenting that vendee could take immediate posszs- 
‘sion—Sale, if voidable—Absence of due diligence on 
part of vendor, tf defence. 

Where a vendor has deliberately made a false 
statement with the object of concealing the 
true position with regard to property, the vendee 
under English Law is not put upon enquiry. 
There is no reason whatsover for thinking that 
the Legislature intended to depart from the Bagtish 
Law when it inserted the exception to s. 19, Oon- 
tract Act. 

Where a vendor had deliberately concealed from 
a purchaser the fact that he had already granted a 
lease of the property sold, but had represented that 
the vendee could take immediate possession and cul- 
tivate the land, the sale is voidable and the absence 
of exercise of due diligence on thg part of the 
vendee, is no defence open to the vendor. 129 Ind, 
Oas. 515 (1), 184 Ind Cas. 321 (4) and Morgan v. 
Government of Hyderabad (5), relied on, 113 Ind. 
Oas. 27 £), explained. ; 

L. P. A, against the decree of Mr. Justice 
Horwill, in S. A. No. 816 of 1933, dated 
October 12, 1937. 

Messrs. A, Bhujanga Rao and D. R. 
Krishna Rao, for the Appellants, : 

Messrs. Ch. Raghava Rao, S. Rajardma 
and S. Kothandarama Nair, for the Respone 
dents. 


Leach, C. J.—This Lotters Patent Ape 
peal arises out of a suit filed by the res- 
pondents' mother in the Oourt of the Dis- 
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trict Munsif of Nellore for a decree setting 
side &@ conveyance on the ground of fraud. 
The respondents’ mother was an ignorant 
Cultivator and she bought from defendant 
No. 1 in the suitjethe apvellant’s father, 
certain wet lands in the Nellore District. 
Defendanf No. 1 had’ granted „a lease of 
these lands for seven‘years to a third pery. 
Not only did defendang No, 1 fail to glisclose 
this fact tothe vepdee, but he represented 
to her that she could take immediate posses- 
:Blon and cultivate the’ lands, This amcunted 
to a*fraudulent misrepresentation and as 
this is the finding of the District Judge 
on first appeal jt cannot be challeng- 
ed in this Court. The Digtrict Munsif held 
that there was no fraud, but granted the 
Plaintiff a decree for damages based on the 
amount of two years mesne profits. Ths 
District Judge reversed this decision and 
decreed the suit as prayed. There was a 
second appeal to this Court which was 
heard by Horwill, J. The learned Judge 
accepted the decision of the District Judge, 
but granted a certificate under cl. 15 of the 
Letters Patent, The appeal turns upon the 
interpretation to be placed upon the words 
in the exception to s, 19, Contract Act. Sec- 
tion 19 says that when consent to an 
agreement iscaused by ccercion, fraud or 
‘Mmisrepresentation, the agreement is a con» 
tract voidable at tke option of the party 
-whose consent was so caused, The exceps 
tion reads as follows : if 
“If such consent was caused by misrepresentation 
or by silence, fraudulent within the meaning of 
B. 17, the contract nevertheless is not voidable, if the 
Party whose consent was so caused had the means 
of discovering the truth with ordinary diligence." 
ghe appellant's case is that inasmuch as 
the lease which their father had granted 
to the third party was registered one the 
fact that he had fraudulently represented 
to the vendee that she was in a position to 
take possession of the property at once 
mdde no difference, because if she had 
uBed ordinary diligence she would have made 
a search in the registration cffice, and if 
she had done so, shé would have discovered 
that there was a registered lease which pre- 
cluded her from taking possession. It is 
accepted that where a vendor has deliber- 
ately made a false statement with the object 
of concealing the true position with regard 
fo property the vendee under English Law 
is not put upon enquiry, but it is said 
that the exception to s. 19 was intended 
to place the Indian Law on a different 
basis. . 
e The meaning to be placed upon the words 
ysed in the exception was fully discussed 
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by the Allahabad High Court -in Niaz 
Ahmed v. Parshotam (1), and I consider that 
the position was correctly stated in the fol- 
lowing passage io the judgment : 


S «The difficulty is caused mainly by the punctua- 


tion, viz, a comma after the word ‘silence’, which 
seems to indicate that the words ‘fraudulent within 
the meaning of s. 17," apply both to ‘mierepresenta- 
tion' and to ‘silence.’ But as observed by their 
Lordships of the Privy Counci? in Makarani of 
Burdwan v Krishna Kamini Dasi (2) and Lewis 
Pugh v. Ashutosh Ser (3), the punctuation is not part 
of the statute and a Court of Lawis bound to interpret 
the section without the comma inserted in the 
print. If the commaafter the word. ‘silence’ is to 
be ignored, the expression ‘fraudulent’ within the 
meaning of s. 17 might well apply to ‘silence’ ex- 
clusively and not to ‘misrepresentation’. This in- 
terpretation is strengthened by the circumstance 
that the Legislature had used the proposition ‘by' 
twice, i. e., both before 'misrepresentation’ and also 
before ‘silence.’ If the expression ‘fraudulent within 
the meaning of s. 17’ qualifies ‘misrepresentation’, 
the result would be that due diligence would be 
required in the case where the misrepresentation 
became fraudulent, but would not be required when 
the misrepresentation fell within s. 18 and was 
just -short of fraud, for the exception would be con- 
fined to the former kind only. This would be a. 
startling result." 


There is no reason whatsoever for think- 
ing that the Legislature intended to depart 
from the Eoglish Law when it inserted the 
exception. It would be lamentable if a per- 
son whois guilty of deliberate fraud could 
benefit by his fraud because the victim 
accepted his statements.as being true. The 
judgment of the Allahabad High Oourt was 
also accepted as embodying the correct 
statement of the law by the Oalcutta High 
Court in John Mines Apcar v. Locus Caird 
Malchus (4.. This Court considered the 
effect of s. 19, Contract Act, in Morgan v. 
Government of Hyderabad (5), a case very 
similar to the one now before us. A vendor 
had deliberately concealed from a purchaser 
the fact that ke had already granted a 
lease of the property sold, but the buyer if 
he had been @iligent c@uld have ascer- 
tained this. The Oourt held that the case 
was net within the exception to g. 19 and 
the absence of exercise of ‘diligence by 
the plaintiff was not a defence open to 
the defendant who had concealed the fact 
of the execution of the lease in order to 
deceive the plaintif and had induced him to 

(1) 53, A 374; 129 Ind. Oas. 545; A I R1931 All, 
154; (1931) A L 7153; Ind. Rul. (1931) All. 177. 

(2)14 1A 30; 140 365; 4 Sar, 772 <P O). 

(3) 8 Pat. 516; 114 Ind. Cas 604: A IR 19299PC 
69; 56 I A 93; 330 W N 323; 29L W 449; 10 P L 
T 15556 OWN 151; 490 LJ 115: 31Bom.L R 
702; (1929) A L J 170;56 M L J 517; Ind. Rul. (1929) 
P C 116 (P 0). 

(4) 43 O W N 347; 184 Ind. Oas. 321; A I R 1939 
Oal. 473; I L R (1989) 1 Cal. 389; 12 R Q 220, 

(D) 11M 4138. 
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enter into the contract. 
here. 


This is the position 


The only decision contrary is that of the ° 


Bombay High Court in Harilal Dalsukhrgm 
v Mulehand (6), The Bombay High Court 
merely based its decision on a reading of 
the exception and did not consider whether 
the punctuation was correct or whether the 
Legislature intended to make what would 
be a startling departure,from accepted prin- 
ciple. Iam of opinion that the appeal should 
be dismiesed with costs. ° o 
Krishnaswami Ayyangar, J.—I concur. 
ND, j Appeal dismissed. 


. (6) 52 B883; 113 Ind. Oas. 27; AT R 1928 Bom, 427; 
30 Bom, L R 1149. f 


: BOMBAY HIGH COURT 
First Appeal No. 157 of 1936 
January 9, 1940 
Kania AND Wassoopew, JJ. 
RUTTONJI ARDESHIR WADIA— 
CLAIMANT— APPELLANT 
veETSUS 
ASSISTANT DEVELOPMENT OFFICER, 
BANDRA— RESPONDENT 

Land Acquisition Act (I of 1894), s. 6 (3)—Grant 
by Crown containing clause that if land is required 
by Government for public purpose it would be entitled 
‘to acquire it without payment of compensation— 
Notice issued under s. 6 that land was required fore 
public purpose—Grantee, if can tender evidence to show 
that land is not required for public purpose. 

There is no doubt that the notification containing 
the declaration under s. €, Land Acquisition Act, is 
conclusive evidence under sub-s. (3) of that section in 
the sense in which a fact is regarded as conclusive 
evidence of another unders. 4, Evi. Act. But the 
conclusive character ofthe declaration is for a par- 
‘ticular purpose, As a condition precedent to the 
exercise of jurisdiction and to legalize the acquisi- 
gion a declaration under s,6 is undoubtedly neces- 
sary, for the Act could be put into operation only 
if the land is reguired for a purpose which accord- 
ing to-the view of Govt. is public. Consequently 
-the declaration isto be regarded according to law 
conclusive evidence of the fact that the Govt. have 
arrived at such decision in such a matter; and the 
Court cannot enquire into the question of that deci- 
sion. But the Govt.’s decision asto the purpose for 
which the land is required cannot conclude the 
question of the enforcement of the terms of the 
grant. 

Where a grant ofland by the Orown contains a 
clause that in the event any poftion of andis re- 
quired by the Govt for public purposes, the Govt. 
would be entitled toacquire it without payment of 
compensation, and a notice is issued under s. 6, Land 
Acquisition Act declaring that the land is required 
for public purposes, the grantee is entitled to tender 
evidence to show thattheland was not required for 
public purposes. 

F. A. from the decision of the Assistant 


Judge, Thana. 


RUTTONSI V. ASSISTANT DEVELOPMENT opFicgR (BOM) 


. required by 
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Messrs, H. C. Coyajee, R. W. ‘Desai and 
R. R Desai. for the Appellant. 

Messrs, M. C. Setalvad, (Advocate General) 
and R. A. Jahagirdar, (Govt. Pleader), for 
the Respondent. e 

Kanla, J.—This is an appeal fron the 
judgment, of’ the Assistant Judge at Thana 
in Land Acquisition Reference No. ? of 
1932, We are not concerned with the 
merits of the matter, at thie stage. The 
short “point which arises for consideration 
is whether the loWer Qourt was right in 
shutting out evidence and preventing 
parties ffom contending that compensation 
should be paid as the l&nd was not 
required by Govt. for public purposes. 
The relevant facts are that under a kowl 
(grant by the Crown) which was granted 
before any Land Acquisition Act was in 
force, Govt. granted the particular property 
to the claimant's predecessor-in-title. 
Clause 16 of that grant is in these terms : 

“In the event of any quantity of ground being 
Govt, for roads or other public 
purposes, it should be given up by you (the Khot) 
on the usual terms of the mere remission of the 
assessment if the land in question be cultivated.” 


In 1931 under the Land Acquisition 
Act a notification was published where it 
was declared that the land was required 
for public purposes. The necessary steps 
were taken thereafter for adjudicating 
upon the claimant's right to compensatjon. 
The matter appears to have passed through 
Judges 
and District Judges. The written statement 
filed on behalf of the Govt. contained 
the contention that because of cl, 16 of the 
kowl no compensation was payable to the 
claimant, The claimant urged that the land 
was not required for public purposes within 
the meaning of cl. 16 of the kowl and the 
Govi’s. refusal to pay compensation was 
unjust, It appears to have been contended” 
also that the declaration made by the Govt., 


“that the land was to be acquired for public 


purposes was not bona fide.* As poihted 
out in the judgment under appeal. the 
two questions do not appear to have beef. 
clearly kept apart but were mixed, The 
result was that different Judges dealing 
‘with the matter passed orders, the con- 
sequence of which was to shut out evidence 
to find out whether the land was required 
for public purposes within the meaning of 
cl. 16 of the kowi. From the judgment 
under appeal it appears that in the course 
of final arguments when the learned 
Advocate for the claimant tried to urge 
that on the evidence ön record he cold 
show that the condition required for defeate 





28 


ing tke ‘claimant's right to compensation, 


namely that tke land was required for, 
public purposes was not fulfilled, he was 
prevented from doing so. 

The stort point for consideration is whe- 
ther this prccedure adopted by the lower 
Court is correct. Oa behalf of, the Govt. 
it fs urged that by redson ofs. 6 (3), wand 
Acquisition Act, a declaration that the land 
was required for a public purpose was 
conclusive evidence to prove that ,tHe land 
was needed for a public purpose. It wase 
therefére urged that if evidence were ad- 
mitted to give effect to cl. 16 of the kowi, 
it might give rise to a conflict in the con- 
‘clusion on the question whether the land 
was required for a public purpose. The 
learned Advocate-General drew our attene 
tion in this connexion to the judgment of 
the Judicial Committee in Hamabai Framjee 
v. Secretary of State (1). That decision 
does not directly touch the point, In that 
Case the Govt, tried to resume pcssession 
of land, which was granted under a lease 
containing the words permitting Govt. 
to ‘resume the land if required for public 
purposes, The holder contended that the 
Purpose stated by the Govt. was not a 
public purpose, and the Court decided the 
point in favour of the Govt. In the course 
of the judgment cf the High Oourt it 
wags stated by Chandavarkar, J. as follows 
(p. 2864): l . 

““Though strictly speaking, this rule of the Legis-° 
lature does not bind the Court in interpreting the 
expression where, as in the present case, it occurs 
in a contract, yet the Court may well take the 
Legislature as its guide in ascertaining the meaning 
ofthe expression (public purpose)” 

These observations, instead of supporting 
the“ contention of tLe Crown, in our opinion, 
support the contention of the claimant. 
According tos. 6 (3), Land Acquisition Act, 
the declaration would be conclusive evidence 
that the land was required for a public 
purpose. Tke only result is that it is not 
open to thé claimant to urge that Govt. was 
not entitled to issue the notification. Beyond 
that no furiher effect could be given to 
the declaration. In the present case, the 
contention of the Govt, is that because of 
the notification, which has the effect given 
in s. 6 (3), it should be read as term of 
the contract (kowl) between the parties 


< that if such a notification were issued it 


Shall “be conclusive evidence against the 


(1) 39 B279; 27 Ind. Cas..26; A I R1914P O 20; 
42 TA 44313 ALJ 117;17ML $ 7190W N 

5; 17 Bom. L R 100; 28M L J 179; 2 L W 191: 21 O 
Ied 134; (1915) M W N 603 (PO), 

# Page of 39 B.—[Hd] 
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claimant. To do so there is no authority in 
law. If, instead of the Govt. another party 
was the lessor and the terms of the lease: 
were the same, in my opinion, it would 
not have been open to the lessor to contend 
that because Govt. had issued a notification 
which had the effect mentioned in s. 6 
(3), it was not open to the elessee to point 


out that the land was not required fora 


public purpose, »-Whether the claimant 
succeeds in his attempt or not is altogether 
a ‘different matter. The question is whether | 
it is permissible to him to make the attempt. 
On a true construction of cl. 16 of the 
kowl it cannot be disputed that the right 
to refuse compensation must depend on 
proof on the part of Govt. that the land 
was required for a public purpose. For 
that the Govt. may put in the ndbification 
as evidence on their side but it cannct, 
in my opinion, be urged that that was 
conclusive proof for the purpose of defeating 
the claimant's right to compensation under 
cl. 16 of the kowi, 

In admitting evidence the lower Court 
will have of course to bear in mind that 
the evidence cannot be considered for the 
purpose of defeating the Govt's, right to 
issue the notification to acquire the land 
The evidence would be relevant only for 
the purpose of determining whether the. 
claimant's right to compensation failed ace 
cording to cl. 16 of the kowi. For this 
limited purpose the evidence should be ad- 
mitted and the point should be determined. 
The judgment and order under appeal are 
sét aside. The matter is remanded to the 
lower Court for recording evidence on this 
point, with the object mentioned. above 
and for determining all the issues which 
arise on thecontentions of the parties after - 
the evidence is recorded, The lower Court 
will make a fresh award on its findings 
arrived at in the manner®*aforesaid, The 
appellant must get his costs from the res- 
pondent of this appeal. 

Wassoodew, J.—Therə is an obvious 
fallacy underlying the contention ‘of the 
respondent that the declaration that the 
land is needed fôr a public purpsse under 
s. 6, sub-s. (1), Land Acquisition Act. cons 
cludes the right of the claimant to contend 
in these land acquisition proceedings that 
the Govt. must satisfy the Oouart, 
independently of the declaration, that the 
purpose of the azquisition is such as to- 
render the land resumable without pay- 
ment of compensation under cl. 16 of the. 
kowl or grant from Govt, There is no 
doubt that, the notification containing the 
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declaration under s. 6 is conclusive evi- 
dence under sub-s. (3) of that section in 
the sense in which a factis regarded as 
conclusive evidence of another under s, 4¢ 
Evi. Act. But the conclusive character of 
the declaration is for a particular purp-se. 
As a condition precedent of the exercise 
of jurisdiction amd to legalize the acquisition 
a declaration under s. 6 is undoubtedly 
necessary, fcr the Act could be put into 
operation only if the land is required for 
a purpose which according to the view of 
Govt. is public. Consequently the dec- 
laration ‘is to bè regarded according to law 
conclusive evidence of the fact that the 
Govt. have arrived at such a decision in 
such a matter; and the Court cannot 
enquire igto the question ofthat decision. 
But he Bovi's, decision as to the purpose 
for which the land is required cannot 
conclude the question of the enforcement 
of the terms of the grant. The question, 
whether the terms of the clause enabling 
Goyt. to acquire without compensation the 
claimant’s land are satisfied, has to be 
determined upon the interpretation of 
‘these terms and the proof of the true 
purpose of the acquisition. The term 
‘public purpose’ used with reference tos. 6 
of the Act may not have the same bearing 
as that term used in the grant; and even 
if it has, Govt. can claim the right of 
pronouncing authoritatively as to the purpose 
according to their caprice or whim under 
6.6, That right cannot be claimed in the 
interpretation of the termin the grant, 
As pointed out by my learned brother, if 
such a term were contained in a grant 
between third parties, the provisions of 
sub-s. (3) of s. 6, Land Acquisition Act, 
could not properly be invoked. 

Section 11 of the Act p-stulates an en- 


quiry -before making an award by the. 


Collector. If the award involves the ascer- 
tainment of the true area of the land, 
the compensation which in the Ootlector's 
opinion should be allowed for the land, 
and the apportionment of the said com- 
pensation among all the persons known 
or believed to bə interested in the land, 
it mast necessarily follow that the Collector 
“must hold an enquiry into the contention of 


the claimant on the one hand and that to` 


the contrary of Govt.on the other indep- 
endeatly of the latter's dacisjon under 
s. 6 whick might or might not be ogent 
in the consideration of the queisiion, That 
the Collector in ths acquistion proceedings 
was obliged to make an award is not 
denied, But what is urged i» that in 
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making the award the Collector was bound 
to accept as conclusive’the Govt’s. decision 
as regards the character of the purpose 
for which the land, was required in 
determining the compensation payable to 
the claimant. it may be that Govi's, view 
might be gelevant as an item® of proof. 
But *tke argument is not well-founded 
‘when 4 says that that view of Govt. is 
conclusive, The probative effect given to 
a particuiar. act of Govt, for a specific 
“purpose under the statut® cannot ba given 
to it for ae purposs other than what is 
expressed. It will lead to obvious injustice 
if, the rights of the grantee under the 
grant could be cencluded by reference to a 
decision of Govt, under s. 6, Land 
Acquisition Act, 

In that view of the matter I think it 
was perfectly open to the claimant to 
refute the claim that no compensation was 
claimable by reason of the terms in cl, 16 
of the kowl. That could only be done by 
leading evidence to show that the purpose 
iof the acquisition was not the purpose 
which was contemplated by cl. 16-eof the 
kowl. It was suggested that the same officer 
who acts upon the Govt's, declaration could 
not consistently refrain from viewing that 
declaration as correct in the interpretation 
of the clause inthe kowi. Apart from the 
embarrassment, which is not imp ossibleto 
pvoid, I think that difficulty could not be 
allowed to cloud the issue which mainly 
centres round the right of the claimant to 
establish independently of the Govt's. 
opinion his own contention with regard to 
the purpose of the acquisition. Therefore, I 
agree that the order passed, without alfew- 
ing relevant evidence to be led, must be set 
aside and the case remanded for decision 
on the main question involved as stated 
in the order proposed by my learned 
brother. ° 


8. - Case*remanded. 


MADRAS HIGH COURT 
Civil Revision Petition No. 246 of 1938 
October 20, 1939 
MocketT, J. >» 
Sri Sri NARASIMHA PATTAMAHAREVI 
— PETITIONER —ÅPPÈLLANT 
versus < 
SEEMALA ANNAN NAIDU AND OTHERS— 
RESPONDENTS. - 
Civil Procedure Code (Act V of 1908), 0O. XXD, 
r. 90, Proviso (Madras)—"“ Admission”, meaning of — 
Application under O. KAT, r. 90, Proviso admitted 


30. 


—Court cannot order deposit of security—Decree- 
holder cannot claim it ås of right. . 

The word " admission” in O. XXI, r. 90, Proviso 
(Madras) conveys that point of time when an ap- 
plication or suit, as theəcase may be, is received 
into Court and accepted for decision, and that 
stage id when notice is given to the opposite side. 
181 Ind, Case579 (1), reliet on. . 

Under O. XXI, r. 90, Proviso, the Court has no 
power to order the judgment-debtor to deposit secu- 
rity after his application ib set aside sal under 
O. XXI,r. 90 has been atimitted. The proviso leaves 
the orders for deposit of security in thg discretion 
of the Oourt and spegifidafly excludes the right ofe 
the deoree-holder to apply to the Court for such 
ordere, 181 Ind. Cas. 579 (1), relied on. ° 

U. R. P, «to revise the order of the Sub» 
Judge, Ohicacole, dated November 27, 1937: 

Mr. P. Somasundaram, fðr the Appellant. 

Mr. V. Govindarajachari, for the Respon» 
dents. 

Order.—In execution of a decree, a sale 
was ordered on March 15, 1937. On April 
10, 1937, the judment-debtor petitioned the 
Court to set aside the sale under O. XXI, 
r. $0. Notice went to the decree-holder 
and on May 1, 1937 he put in a conter- 
affidavit in which he prayed that the judg- 
ment-debtor should deposit secuity. On 
- the same day the Court ordered the judg- 
ment: debtor. to deposit security by June 15, 
1937. On June 14, 1937 he put in a petition 
to the Court saying that the Oourt had 
no power to order the deposit because the 
ofder to-:furnish security was made after 
the petition to set aside the sale was admit? 
ted. On June 28, 1937 that petition was 
dismissed. Time was extended to July 2, 
1937. On that day the judgment-debtor 
stated he was unable to make the neces- 
sary deposit and his petition was’ dismiss- 
ed*Hie appealed and the learned Subor- 
dinate Judge of Chicacole decided in his 
favour that the Court should not ordera 
deposit after a petition was admitted. The 
crder of the District Munsif was as follows: 

“It has been argued before me that the order 
directing the deposit should be made before admit- 
ting the applhation (E. A. No. 298 of 1937) under 
the amendment to r. 90 of Q. XXI., It is no doubt true 
that such an order can be passed even before ad- 
mitting the petition on file but there is no restric- 
tion anywhere that no such order can be passed 
at no other time.” f 

Tne learned Subordinate Judge passed 
the following order reversing the order of 
the District Munsif: _ 

- “The lower Court has obviously misapplied the 
first ptoviso to O. XXI, r. 90. Security or deposit must 
have been ‘called for’ and that ‘before’ the admission 
of the application to justify the dismissal of the 
petition. The order of the elowor Oourt is accord- 
_ ingly set aside...” : Ey à 
e it is argued before me now by the Coun- 
sel on behalf of the decree-holder that the 
order of the Subordinate Judge ia wrong 
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and that of the District Munsif right. Order 
XXI, r, 90 provides for applications to set 
aside sales onthe ground of irregularity. 
On October +0, 1936 it was amended by 
introducing the following proviso; 

“Provided that the Court may, before admitting 
the application, call upon the applicant either to 
furnish security to the satisfactiog of the Court for 
an amount equal to that mentioned in the sale 
warrant or that realized by the sale, whichéver is less 
or to deposit such afnount into Court.” 

The question before me is whether the 
power of the Court to call upon the applic 
cant to furnish security is eonfined to a 


time anterior to admitting the application - 


to set aside or whether, as argued by the 
petitioner before me, it can be done not 
only before but after. No anthority has 
been cited to me dealing directly, with the 
question. I was referred to the decision 
of a Full Bench of five Judges of the High 
Oourt of Patna Brij Behari Lal v. Firm 
Srinivas Ramkumar (1), which is in relation 
toO. XXI, r. 90 as it is in Patna, In the 
course of that decision Harries, C. J. dealing 
with the term “admission,” savs that 


- “admission of the application presumably means 


the stage when the Court decides to issue notice upon 
such application to the opposite parties concerned,” 

I respectfully agree, “Admission” to my 
mind conveys that pcint of time when an 
application or suit, as the case may he, 
is received into Court and accepted ‘for 
decision, and that stage is when.notice is 


given tothe opposite side, A common ex-' 


< 


ample of that is the process known as ad-' 


mitting a civil revision petition or a second 


appeal, I have before me the original petis 


tion placed before the District Munsif and” 
it will be seen tbat he issued notice on’ 


April 20, 1937 and proceeded to hear the’ 


application on May 1, with affidavits com- 
pleted, which obviously must be a stage 
long after admission, I think this proviso 
The Oourt, 
after all, is responsible for executing its dee 
crees and I think the framers of the proviso 
bad in mind the discretion in the Court to 
pass such orders as it thinks fit for the 


protection of the decree-holder, but the wor’ 


ding of the proviso specifically excludes the 
right of a decree-holder to apply to the 


Court for such grdérs, Whether this is satise' 


factory or whether it might not be usefully 
provided that an opportunity might be given 
to the decree-holder to be heard may pose 


sibly be m&tters for consideration: but as ` 


framed at the present moment, the words 
ing seems 
whatever. The lower Appellate Oourt there» 


DAIR 4939 Pat. 248; 181 Ind, Oas. 579; 18 Pat, 
275; 5BR 616; 11 RP 607 (FB) - 


to me fo admit of no doubt’ 
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‘ore decided this matter rightly and this 
petition must be dismissed with costs. 
ND. Petition dismissed, 


SIND JUDICIAL COMMISSIONER'S 
: ° COURT 
Execution Application No. 447 f 1939 
Ncvember 6, 1939 
TyaABII, J. 
KARACHI URBAN CO-OPERATIVE 
Bang Lrv., KARAOHI—AppPLioant 
versus 
SAHIBDIN ALANDIN AND oTaERS— 
OPPONENT 

Civil Procedure Code (Second Amendment Act IX 
of 1937), s. 3—Application for execution of award 
under Bombay Co-operative Societies Act, ìif " pro- 
ceeding arising out of suit "—Bombay Co-operative 
Societies Act (VII of 1925), ss. 57, 59—Award 
under Act—If executable as decree of Civil Court— 
Date, when they become effective, 

An application to execute an award made under 

the provisions of the Bom. Co-operative Societies 
Act, 1925, is nota “proceeding arising out of a 
suit” within the meaning of these words ins. 3 
of Act IX of 1937. 177 Ind. Oas. 504 (13), not follow- 
ed. [p. 33, col, 2.] 
: Obtter.—Awards made under Bom. Co-operative 
Societies Act which have become final are not liable 
to be questioned by Courts under s, 57 and are 
under 8, 59 executable by Civil Court in the same 
manner as décrees of Civil. Court, being effective 
from the date on which they are made and not only 
fromthe date when they are filed. 166 Ind. Cas. 947 
(1), relied on. [p. 31, col 2.) 

Mr, Bhojraj Lalchand, for the Applicant. 

Mr. A. B. Fonseca, for the Opponents, — 

Order.—This is an application for exe- 
cution of an award made in November 1930 
under s. 54, Bombay Co-operative Societies 
Act of 1925, by the attachment of a moiety 
of the salary of opponent Vilaitshah Ohan- 
danshah, an employee of the Karachi Port 
Trust drawing a salary of Rs. 70 per month, 
It is contended,on behalf of the op- 
ponent that his salary being less than 
Rs. 100 is not liable to attachment by rea- 
son of the amendment by s. 2 of Acf IX of 
1937 in cl. (h) of the proviso to subs. (1) 
of s. 60, Civil P. O. The particulars which 
are not liable to attachment under s, 60 
include those mentioned in cl. (A) which 
after the amendment reads as follows: 

“(h) The wages of labourers and domestic servants 
whether payable in money orin kind; and salary to 
the extent of the first hundred rupees and one-half 
the remainder of such salary.” 


The applicants contend that as*the award 
was made before June 1937 the benelit of 
this amendment is not available to the op- 
ponent by reason ofs, 3 of Act IX of 1937 
which is as follows : i 

“3. The amendments made by s, 2 shëil not have 
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effect in respect of any proceedings arising out of 
any suit instituted before June 1, 1937.” 
The opponent contends that this s. 3 does 


ə not in any way affect his case as the 


present application does not arise out of 
any suit and the question which I have to 
decide is therefore whether this applicatiog 
to exécute an award made under the prce 
visions œf the Bombay Co-operative Socie- 
ties Actisa “proce:ding arising out of a 
suit instituéed” withinethe meaning of these 
Words in s.3 of Act IX of 1937. The Bom- 


“bay Osroperative Societies Act, 1925, prese 


cribes a procedure for the arhitration of 
disputes between societies registered under 
tte Act and their members or persons 
claiming throuzh members and awards 
made under the Act which have become 
final are not liable to be questioned by 
Courts under s. 57 and are under s 59 exes 
cutable by thie Court in the same manner 
as decrees of this Court, being etfective 
from the dateon which they are mide and 
not only from the date when they are filed : 
cf. Karmusing Nanusing v. Gambibai (1). 
There has always been a very sharp distinc- 
tion between proceedings in suits and other 
proceedings in Civil Courts (cf. 8. 141, Civil 
P. 0.) and as stated by their Lordships of 
the Privy Council when interpreting the 
words “suit instituted’ in Hansraj Gupta 
v. Dehra Dun Mussorie Eleciric Tramway 
Qo. (2), at p. 19: 

“The word ‘suit’ ordinarily means and apart from 


some context must be taken to mean a civil proceed- 
ing instituted by the presentation of a plaint.” 


Thus, when the Calcutta High Court in 
the Full Bench case, Upadhya Thakur v. 
Pershid Singh (3), had to consider whether 
proceedings under the Ben, Ten. Act, based 
on a decision made by the Revenue 
Officer which under s. 107 of the Act had 
“the force of a decree’ and which 
proceedings under the rules had to be 
‘dealt with as a suit” could properly be res 
garded as proceedings toa suit, the Oourt 
cama unanimously to the conclusion that 
they could not be so regarded because 
they were not initiated by a plaint. The 
Madras High Oourt had to consider the 
meaning of the term ‘suit’ within the meane 
ing of s. 12,(present s. 10) Oivil P. O. 
in Venkata Chandrappa v. Venkatarama 


(i) A I R 1937 Sind 7; 166 Ind. Oas. 947; 308 L 
R 337;9R 8 160. 

(2) 601 A13 (19); 142,Ind. Cas. 7; A IR 1933 
P O 63; 54 A 1067; Ind. Rul, (1933) P O 43; (1933) 
M W N 190, (1933) A L J 175; 35 Bom. UR 319; 


37 L W 445; 64 M LJ 403; 370 WN 379; 57 OL ° 


J 166 (P 0). 
e (3) 23 0'423 (F B). 
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Reddi (4), where the question was whether 
a proceeding in exedution of a decree obtaine 
ed in a suit, was a suit, and pointed out at 
p. 258% : 7 

“A suit, according to s. 48 of the Code, must com- 
mence with a plaint, and a proceeding which is cap- 
able of terminating in esa decree or an order having 
tka force of a decree could not on that ground alone 
be deemed tobe a suit within the meaning ‘of the 
Code if it had not commented with a plait. Such 
a proceeding in strictness is only a proceeding in a 
suit.” i 

Similarly, and {or ‘the same’ reason, prog 
ceedings under the Arbitration Act, IX of 
1899, have consistently been’ held not 
to be prodeedings in suits. Kewalram 
Ghanshamdas v. Donald Graham & Co. (5), 
G. P. Gunnis &.Co. Ltda v. Amanumal Tulsi» 
das 19 Ind. Cas. 920 (6), Brijlal Jagannath 
v. Allah Dita Mahboob 26 Ind, Oas. 393 (7), 
and AbdulGani Sumar v. Reception Com- 
mittee of the 8th Indian National Congress 
(8), although awards made under the Act 
are under s. 15 enforceable as if they were 
decrees; nor. are applications under paras. 17, 
(ef. Seumal Nihalchand v, Mulomal Rahu- 
mal (9) and Secretary of State v. Kundan 
Singh (10) 20 and 21 (cf. Rajmal Girdhar 
Lal v. Maroti Shivram (11) and Secretary 
of State v. Kundan Singh (10), of Sch, II, 
Civil P.O., proceedings in suits. In view 
of the existence of this very clear distinc: 
tion, and the use of the words’ ‘proceed- 
ings arising out of any suit instituted’ in 
8. 3, Amending Act, which appearclearly 
to maintain the distinction, I am unable to 
see how this distinction can be disregarded 
and proceedings which clearly do not arise 
out of suits, (taking the ordinary meaning 
ofthese words as stated in Hansraj Gupta 
v. Dera Dun Mussoorie Electric Tramway 
Co. (2), be regarded as if they were includ- 
ed within the expression ‘proceedings in 
suit.’. It may benoted that s. 141, Oivil P, 
C., obviously cannot in any way affect the 
decision on the point under consideration, 
afd it has* not been argued before me 
that it can. For unless the present appli- 
cation is held in terms to be a proceeding 
in a suit instituted, the amended cl. (h) 


*(4) 22 M 256. 

(5)5 8 L R 61; 10 Ind. Oas. 211. 

(6) 79 Ind, Oas, 920; A I R 1925 Sind 216. . 

(7) 86 Ind. Cas, 393; AI R 1925 Sind 242, 

-(8) 60 b 615; 163 Ind, Cas. 532; AI R 1936 Bom 
250; 38 Bom. L R 380; 9 R B 29, 

(9) 8 SLR 260; 28 Ind. Oas. 60; A I R 1914 Sind 


22. 

(10) 13 L 672; 137 Ind. Oas. 266;A IR 1932 Lah. 

374; 33 P L R 508; Ind, Rul, (:932) Lah, 314. 

e. (11) 45 B 329; 59 Ind. Oas. 755; A I R1921 Bom. 

389; 22 Bom. L R 1377. 
*Pageof 22M.—[Ed.] 
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must be given effect to. On behalf of the 
applicants reliance has been placed mainly 
on Certain words used by Sir Barnes Peacock, 
©. J. in Hurro Chunder Roy v. Shooro- 
dhonee Debia (12), and on a decision of this 
Court in Karachi, Urban Co-operative Bank, 
Ltd. v. Mahomedshah Saidullah (13). In 
Hurro Chunder Roy v. Shoorodhonee Debia 
(12), Sir Barnes Peacock stated at p. 404*: 

“The word suit doesnot necessarily mean an action 
in its ordinary restricted sense; any proceedings to 
enforce ademand is a suit; the person who defends 
himself against the enforcement of the demand is a 
defendant; and the demand isthe cause. I therefore 
think that the endeavour to enforce a demand by 
execution may fairly be considered as the prosecuting 
a suit for that demand.” - 


Taking the words ‘any proceeding to ene 
force a demand is a suit’ from this cons 
text, itis argued that this applimation isa 
proceeding to enforce a demand, and so 
falls within the meaning of the words ‘pro- 
ceeding arising out of a suit,’ But these 
words of the learned Chief Justice must be 
read in relation to the facts of the case and, 
the question then under consideration, and 
if this is done the reasoning of the learned 
Ohief Justice cannot in my opinion, help 
the applicant’s contention .in the | present 
case. In that case, a plaintiff after having 
successfully obtained a decree in a suit, 
had applied toa wrong Court for execution 
of his decree, and the question later arose 
whether while he was so engaged in the 
wrong Court, he could be said to ‘have been 
engaged in prosecuting a suit” within the 
meaning of these words in s. 14, Lim. Act. 
Sir Barnes Peacock held that he could. It 
will be noticed that the Madras High Court 
in the later case cited above Venkata 
Chandrappa v. Venkatarama Reddi (4), 
held that an application to execute a decree 
in a suit was not a suit but was in stricte 
ness only a proceeding in a suit, and ree 
jected the argument, that the term ‘suit’ 
wasa Very Comprehensive one and applied 
to any, proceeding - by which an individual 
pursued aremedy afforded to bim in law, as 
being inconsistent with certain remarks in 
the Privy Oouncilcase Ram Kirpal Shikal 
v. Rup Kuari (14). Sir Barnes Peacock 
was mainly conceraed with the question 
what was meapt by ‘prosecuting in a suit 
in acase where admittedly a suit had been - 
instituted, and the decision that a decrees 
holder in a suit prosecutes-a suit when he . 


(12) 9 W R 402; Beng. L R Sup. Vol. 985, 
agen A I R 1938 Sind 176; 177 Ind, Oss. 504; 11 R 9 
(14) 11 IA 37; 6 A 269; AW N 1886! 286; 4 Sar, 
69; 8 Ind. Jur. 214 (P O). 
*Page of 9 VW R.—[Bd] : 
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files an execution application, which though 
not a suit is as pointed outin the Madras 
“case at any rate a proceeding arising ina 
suit, cannot support an argument that aa: 
execution application to execute an award, 
unconnected with any suit because no suit 
had been instituted at all, was a proceeding 
arising out of a suit. 
It remainsto consider the decision of my 
learned brotner Lobo, J., in Karachi Urban 
Co-operative Bank Ltd., v. Mahomedshah 
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prising if the Legislature did not regard 
decisions obtained outside the Oourt by 
quicker but less reliableemethods and not 
Subject to appeals, ag being on quite the 
same footing. The learned Judge next re- 
fers to and relies onthe decision in Abdul 
Gani Sumar v. Reception Committee of the 
48th Indian National Congress (8). It ap- 
pears to me however, that this decision 
supports the opposite ‘view. In this case 
Wadia, J.e relying upon Hansraj Gupta v. 


Saidullah (13). The facts in that case wete (Dera Dun Mussoorie Elettric Tramway Co, 


for all practical purposes identical withthe 
facts in the present application, and the 
learned Judge held that the word “suit’ in 
8 3of the Amending Act IX of 1937 
was not confined to a proceeding initiated 
by the presentation of a plaint, and that 
proceedifgs taken to execute an award were 
proceedings arising out of a suit within 
the meaning of that section. I regret that 
I am not able, with the utmost respect, to 
agree with this decision, in view of the 
. reasons already stated above. The main 
reason for this decision is contained in the 
following passage from the judgment: 
“Now the argument of the learned Advocate for 
the applicant isthat the words ‘suit instituted’ in 
s. 30f the Amending Act must be strictly construed 
“and that the restriction contained in the section must 
be confined in its application to suits-and not to 
other proceedings. He has however been unable to 
satisfy me that there is any reason whatever why the 
Legislature should ins, 3 of the Amending Act have 


(2) and Venkata Chandrappa v. Venkatarama 
Reddi (4), held that a proceeding under 
8. 14 Arbitration Act, was not a proceeding, 
in asuit. He safid: 

“Strictly speaking therefore it may be said that a 
proceeding which does not commence with a plaint 
and whichis not to be treated as a suit under any 
other Act of the Legislature, is not a suit, and a 
decision given therein is not a decree,” 

The question there was whether the pro- 
cedure sanctioned in case of ‘suits under 
O. I, r. 8, Civil P. O., could be permitted in 
a proceeding under the Arbitration Act, 
and Wadia, J. finally permitted the proce 
dure to be adopted by resorting tos, 141, 
Oivil P.C. ‘The learned Judge also referred 
to and relied upon Lokumal v. Dilsher (15). 
In that case a Bench of this Court (Davis, 
J. C, and Rupchand, A, J. O.) while holding 
that an application under para. 20, Sch. II, 
Civil P. C., was not a suit still held that hay- 


made a distinction between execution proceedings sing regard to the legislative history of 


arising out of a suit and execution ‘ proceedings 
resulting upon an award. Why in respect of the 
latter,s, 2 of the Amending Act should have applica- 
tion, when it has no application in respect of proceed- 
ings arising out ofa suit. It would appear therefore 
that the Legislature never intended thatthe word 
“guit’ should in this section be used in any restricted 
sense,” 


With all respect it. appears to me that 


since it is incontestable that a clear dis- 
tinction exist between proceedings arising 
out of suits and other proceedings, it is 
not for Courts to inquire why the Legis» 
lature should have made this perticular 
distinction ins. 3. But if such an inquiry 
were permissible, I am not satisfied that 
no justification for the distinction existed or 
could. be found. It is for instance arguable 
that having decided to relieve debtors with 
small salaries from the liahility of having 
their salaries attached, the Legislature was 
still unwilling forthwith to deprive credi- 
tors of the fruits of decrees already obtain- 
ed, or to which they were enitled, provided 
these decrees were the result of regular 
proceedings in law suits granted by com- 
petent Judges whose decisions were subject 
to regular appeals. It would not be sur- 
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the Prov. Small Oause Courts Act, the 
expression ‘suit’ in s..16 of that Act was ine 
tended to include within its ambit such an 
application. For the reasons stated above, 
I hold that an application to execute an 
award made under the provisions othe 
Bombay Oo-operative Societies Act 1925 is 
not a “proceeding arising out of a suit” 
within the meaning of these words in 6.3 - 
of Act IX of 1937, and the salary of the 
opponent being under Rs. 100 per mensem 
is not liable to attachment, ang this appli- 
cation is accordingly dismissed with costs, 


8. Application dismissed. 
(15) A IR 1935 Sind 203; 158 Ind. Oas. 1102; 30 S 
LR 12; 8 R S67. 


MADRAS HIGH COURT 
Second Appeal No. 617 of 1938 e 
Ocobter 24, 1939 
Leaca, C. J, AND 
KRISHNASWAMI AYYANGAR, J. 
MADURA KALLALAGAR 
A e DEVASTHANAM . 
—APPRELLANT ° 
versus . 
N. SUBBIAH AMBALAM-— RESPONDENT 
Madras Estates Land Act (I of 1968), 5. 3 (11)— 


Water from Government source augmenting water ing 


land-hotder’s tank—Water in tank becomes property 
of land-holder—Use of tank water by ryot of single 
crop wet landsfor second crop—Land-holder, if can 


levy extra charge for such use of water without his > 


permission. é 
On no conceivable theory can the water in an 
estate tank, the solum of which is vested in the 
Jand-holder, be said to belong to the Govt. and even 
under the wide and sweeping language of the Mad. 
Irrigation Cess Act the right of the Govt. to levy 
water cess depends not upon water belonging to 
the Govt. but upon its coming from a source be- 
longing to the Govt. Where, therefore, the 
water in the land-holder’s tank is augmented by 
water from Govt. source once the water gets into the 
tank it passes out of Govt.'s control and must in law 
be regarded as the property of the land-holder. 
Hence the land-holder is entitled to levy any extra 
charge for water taken by a ryot, without his per- 
mission for the cultivation of second crop on his 
holding which isa single crop wet land, 174 Ind. 
Cas. 434 (3), relied on. s 
The fact that under the Mad. Irrigation Cess Act, 
the Govt. has power to levy from the tenant a water 
cegs makes no difference. Section 1-A (4) leaves the 
position of the land-holder and the tenant inter se 
entirely unaffected. wo 
S. A. against the decree of the District 
Court, Madura, in A. S. No. 99 of 1937. 
Order of Reference.. 
_ Patanjali Sastri, J.—This second 
appeal raises the question whether the 
appitant as a land-holder is entitled to levy 
any extra charge for water taken by the 
respondent, aryot, for the cultivation of 
second crop on his holding which is a single 
crop wet land. Itis common ground that it 
beaame possible to raise second crop on the 
land only because of the supply of Periyar 
water for which the ryot has paid water cess 
to the Govt. and that this Periyar 
water is stored in the appellant’s tank be- 
fore it is supplied to the respondent for 
irrigation purposes. It appears to be well- 
settled.that ordinarily if a ryot takes water 
from the.village tank for cultivating a 
second crop for a holding which is regis- 
téreg as single crop wet land, the landholder 
is entitled to levy extra charge : see Midna- 
pore Zamindary Co, Lid. v. Muthappudayan 
(1), Venkatarao v. Vaishilinga Udayan (2) 
(1) 13L _W 387; 62 Ind. Cas, 337; A I R 1921 Mad. 
195: 44 M 534; :0ML J 213; 29M L T 185, 
(2) 12 ML J22. 
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and the observations of Varadachariar, J., in 
Venkataraju Garu v. Maharaja of Pithapu- 
ram (3). But the difficulty in this case arises 
awing tothe water supply in the village 
tank being supplemented by Periyar water 
for which the respondent has to pay water 
cess to the Govt. It is argued for the res- 
pondent thatthe water used for the culti- 
vation of the second crop was really Govt. 
water and not theland-holder’s water and 
that therefore the basis of the appellant’s 
claim fails, But I find it difficult to 
discover any principle underlying the argu- 
ment that merely because the water, which 
is normally collected and stored in the land- 
holder’s tank and is supplied to the ryot 
therefrom by means of sluices controlled 
and regulated by the land-holder, is supplee 
mented from a Govt. source and the ryot is 
called upon on that account to pay water 
cess to the Govt., the water that is supplied 
to the ryot for his second crop should be 
deemed to be Govt. water so as to disentitle 
the land-holder from claiming an extra, 
charge for such water, On no conceivable 
theory can the water in an estate tank, the 
solum of which is vested in the land-holder, 
be said to belong to the Govt. and even 
under the wide and sweeping language of 


the Madras Irrigation Oess Act the right of 


the Govt. to levy water cess depends not 
upon the water belonging to the Govt. but 
upon its coming from a source belonging to 
the Govt. ; Kondepati Ayyanna v. Secretary 
of State (4), at. p. 699. It seems to me 
therefore that on the principle of the 
series of decisions referred to above, the 
water flowing into the land-holder's tank 
even from a Govt. source becomes land- 
holder's water though the fact that such 
water comes into the tank and is paid for 
by the ryot may conceivably make a differ- 
ence as to the quantum of the extra charge 
leviable by the land-holder for the use of 
such water for a second crop. 
. The only decision which appears to have 
considered this question is Sundaram Pillai 
v. Karuppayee Ammal (5), but the learned 
Judges there have spoken with different 
voices and tbe consideration of the question 
was to a certain. extent complicated by the 
contention these taised that such a claim 
for an extra charge would amount to an 
enhancement within the meaning of s. 30 

(3) (1938) 1M _L J 256; 174 Ind. Oas. 434; AI R 
1938 Mad, 342; IL R (1938) Mad. 381; 47 LW 2453. 
(1938) M W N 180; 10 R M 710(F B), 

(4) 56 M 696 (699); 145 Ind. Oas.594; A IR 1933 
Mad. 646; 65 M LJ 179; 38 L W 208; 6 R M 110. 

(5) 59 M 5; 160 Ind. Oas. 1015; A IR 1935 Mad.. 
1073; 69 ML J 48; 42 L W771;8R M 743, 
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Madras Estates Land Act. Venkatasubba 
Rao, J. seems to take the extreme view 


that even in an ordinary case where no 
Govt, water is brought into the tank, the 
land-holder’s right to rent must be deter- 
mined with reference to the sections of 
the Estates Land Act and that unless he 
brings himself within the terms of s. 30, 
Hé has no right to levy an extra charge for 
water taken for second*crop cultivation on 
single crop wet lands. It seems to me that 
this view cannot now be sustained in view 
of the Full Bench decision in Venkataraju 
Garu v. Maharaja of Pithapuram (3), which 
clearly recognizes the existence of the 
landlord’s right to levy extra charge for 
unauthorized appropriation of water in the 
land-holder'’s tank quite apart from the pro- 
visions òf the Estates Land Act. See the 
observations of Varadachariar, J. at p. 2065, 
Ramesam, J., the other learned Judge who 
took part in Sundaram Pillai v. Karuppa- 
yee Ammal (5), would seem to agree with 
the earlier cases of this Court holding that 
in the ordinary case, the landlord would 
be entitled to levy an extra charge for une 
authorized user of the water forrecond crop 
cultivation and the claim to such a charge 
‘would not be an enhancement under s. 30 
(at p. 157). But the learned Judge seems 
to be of the opinion that where, asin the 
present case, Govt. water has been brought 
into the tank and the ryot pays water cess 
to the Govt., the landlord will have no right 
to ‘levy an extra charge except by applying 
under s. 30 of the Estates Land Act to the 
Collector and showing that he has fulfilled 
the conditions laid down in that section 
(at p. 267), It is difficult however to see why 
the additional supply of water to the land- 
holder's tank from a Govt. source and the 
consequent payment of water cess to the 
Govt. by the ryot should so radically affect 
not only the larfdlord’s right to recover an 
extra charge for second crop but also the 
procedure fcr its recovery. e 


The question is by no means free from 
difficulty and having regard to its general 
importance to numerous,land-holders and 
ryots in the region covered by the Govt, 
Periyar Project, I think it desirable that 
there should be an authoritative ruling on 
the point. I refer this appeal therefore to 
a Bench and direct it to be placed before 
the Chief Justice for orders asto posting 
it before a Division Bench ora Full Bench 
‘as my lord thinks fit. l 


*Page of 1938) 1 M LJ- {Ed} ; = 
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Messrs. P. N. Mazthandam Pillai and 


* C. Rangaswamy Iyengar, forthe Appellants. 


Mr. K. Swaminatha Ayyar, for the Res- 
pondent, 6 

Judgment of the Division Bench, 

Leach, C.J.—The appellanf is aland- 
lord and supplies water to his tenants ffom 
his Own tank. The respondent is one of the 
tenatits, and previdus to Fasli 1343 he took 
sufficient water from fhe tank for the culti- 
vation of one crop on his holding. In 
Faslis 1343, 1344 and 1343 witheut his 
landlord’s permission he took water for the 
raising of asecond crop. As the result, the 
appellant filed a suit in the Court of the 
Deputy Oollectér, Melur, for the recovery of 
water rate on the basis of the two crops 
which the respondent had raised in each of 
the years mentioned. The Deputy Collector 
decreed the suit, An appeal then followed 
to the District Judge of Madura who rever- 
sed the Deputy Collector's decision in so far 
as it related to the additional charge 
claimed as the result of the tenant using 
water for the raising of second crops. 
Throughout it has been common “ground 


that the water in the appellant's tank was 


augmented by water which Govt, allowed to 
flow into it from channels leading from the 
Periyar dam, which is a Govt. source, The 
respondent's case was that hs had raised 
the second crop from water belonging “to 


< Govt, flowing from the appellant’s tank, 


It may be taken thai the raising of the 
second crop was only possible as tne result 
of the increase in the water in the tank 
resulting from the supply which the tank 
received from the Periyar dam, The Dis» 
trict Judge held that the landlord wa@not 
entitled to rent based on the second crop 
unless he could show that he had increased 


the capacity of the tank by deepening it or ' 


widening it or raising its bunds to receive 
Periyar water so that it might be available 
to the tenants to raise second crops. Fhe 
landlord had not done this, but even if he 
had he could not, it was said, get anything 
extra unless he applied under e. 30, Madras 
Estates Land Act, 1908, for enhancement 
of rent. The District Judge also held that 
the water which the respondent had used 
for the raising of the second crops was not 


the landlord’s water, but water belonging. 


to Govt. He expressed the opinior that 
the extent of the water passing through the 
landicrd’s tank could not confer on the 
landlord any special rights in the absence 
of proof that he had contributed somethin 

for the purpose of facilitating the supply. 
The appellant, having lost before the Dis- 
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trict Judge, filed the present appeal which interse under any contract expressed or 
in the first instance ‘came before Patanjalie implied, in regard to the payment of water 
Sastri, J. who considered that the question cees. Therefore, the Act leaves the position 
was one which shoyld be decided by a ofthe land-holder and the tenant inter se 
Bench. entirely unaffected. The respondent having 
The decision of the District Judge is taken water forthe second crop from the 
ermoneous én both the.points which I have appellant’s own tank must pay for it. The 
mentioned. I will take the second Point appeal will be allowed and.the order of 
first, The fact that the’Govt. water flowed the Deputy Collector restored with costs 
into the appellant's tank did not mean that here and in the lower Appellate Court. 
when that water gotethere it remained N58. Appeal allowed, 
Govt. water. It mirfgled with the appellant's ° 
water and it must be regarded as being the —— 
appellants water. I agree with the remarks 
of Patanjali Sastri, J., in his referring order SIND SARISINA COMMISSIONER'S 
OUR 


that on no conceivable thed@ry can the water T 

in anestate tank, the solum of which is Execution Darkhast No, 695 of 1939 
vested in the land-holder, be said to belong November 28, 1939 

to the Govt, and even under the wide and Weston, J. ig 
sweeping language cf the Madras Irrigation PLEBIAN CO-OPERATIVE CREDIT 
Cess Act the right of the Govt. to levy SOCIETY, Lro. 

water cess depends not upon water belong- —J UDGMENT-OREDITORS~-APPLICANTS 
ing tothe Govt. but upon its coming from versus 
a source belonging to.the Govt. The Govt. ZAHOORBEG BAHADURKHAN 
if it had so desired, could no doubt have AND OTHERS—J UDGMENT- DEBTORS 
prevented its water flowing into the appel- —RegsPonDENTS 


lant’s tank, but it allowed its water to get ere aa "or Sane Anneni Bet IK 
there and once it got there it passed out of 07 1991), s, o—Appiicabdtity of amendment to pro- 
its control and must in law be regarded as “lênga other than hove arising from sue. | 
the property of tke appellant. When the Oivil P. O,,has application to proceedings other 
District Judge delivered his judgment the than those arising from suits. 191 Ind. Cas, 31(2), 
decision of the Full Bench of this Court in ‘relied on, en Gas. 504(2), dissented from, 
Venkataraju Garu v. Maharaja of Pithapus oe Dar an Lan nahan ad moieties 
ram (3), hed not been given and the legal” ©! Salaries of the Judgment-debtors. ; 
position had therefore not then been clari- aoe Gobondram Sobhraj, for the Appli- 
. that Case, i is, extra ter : sa 3 ; 

T a cea ps had hoe by a tee Order.—This matter raises a point upon 
ant from a land-holder’s tank without the pua iret ore eae of 
lanéMfiolder’s permission and theland-holder : ih ak 9 a f Ac {Ix 9 P1937 or be 
filed a suit before the Deputy Collector for Wl0'er 8. Ə OF AC Ji WoC 
the recovery from the ryot of a sum of amends s. 60, Civil P. C , has application to 
money fcr water taken without his permise proceedings other than those arising from 
sion. It was held that “rent” as defined in akadi poro ee a SN ni a 
8, 3 (11) of the Act included money payable efect in respect of any proceeding arising out of any 
for water taken without permission and the suit instituted before the first day of June 1937.” | 
suit was not a suit for enhancement of The point came up before Lobo, J., in 
rent, The decision in Venkataraju Garu Karachi Urban Co-operative Bank, Lid. V. 
v. Maharaja of Pithapuram (3), clearly Mahomedshah Saidullah (1) and the learned 
governs the present case andthe appellant’s Judge held that the word ‘suit’ in s. 3 
contention that he is entitled to recover the quoted above should not be confined to pro- 
amount claimed by him for the watertaken ceedings, initiated by the presentation of a 
from bis tank forthe raising of the second plaint. In a later case Karachi Urban Co- 


_ crops in the*three years mentioned must be eperative Bank, Ltd. v. Sahibdin (2) 


upheld. Tyabji, J. found himself unable to accept 

The fact that under the Madras Irrigation this view. He considered that there is a 
Cess Act, 1805, the Govt, has power to levy distinction between ‘suits’ and ‘other pro- 
from the respondent a‘water cess makesno Ceedings’ and also pointed out the distinc- 


difference. Section l-A (4) provides that 


notbing in the section shall affect the rights ar A I R 1938 Sind 176; 177 Ind. Oas. 504; 11 R 8 
and liabilities of the land-holder and the ryot (2) A IR 040 Bind 147; 191 Ind. Cas. 31, 
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tion between decrees and awards under 
the Arbitration Act or other enactments 
which are nct decrees although they may be 
executed as decrees. He also pointed omt 
that the Legislature when enacting s.3 of 
Act IX of 1927 may well have considered 
that judgment-creditors who have obtained 
formal decrees in the regular Courts, 
which decrees would be subject to appeal, 
should not be deprived of the remedies 
which but for the enactments they would be 
entitled to pursue. 
the Legislatyire may have thought it reason- 
able that the ordinary rule whereby enact- 
ments of procedure are applicable to pende 
ing proceedings should not be interfered 
with in the case of proceedings other than 
formal suits. 

I anf in the unfortunate position for 
“having to disagree with one of my learned 
brothers. But I think the view taken by 
Tyabji, J. receives some slight support from 
the order passed upon reference by him in 
the same matter purporting to be made 
under O. XLVI, r. 1. The Bench of this 
Court held that the reference was not com- 
petent as the existence of a suit is a condi- 
tion precedent to such reference: and al- 
though they did not decide whether the 
proceedings before him were a suit or not 
it is clear that the learned Judges were not 
prepared to accept without question the view 
taken by Lobo, J. I consider therefore that. 


in the present case the amendment tos. 60,° 


Civil P. O., applies and that the salaries of 
the judgmentedebtors which are said to be 
Rs. 27 a month each are not liable to attach- 
ment. The execution application therefore 
is dismissed with costs. 

B. Application dismissed. 





MADRAS HIGH COURT 
Referred Trial No, 116 of 1939 
October 24, 1939 
Laxsumana Rao AND Stoparte JJ. 
PERUMAL KUDUMBAN—AcousEp— 
PETITIONER 
versus 
EMPEROR—Op?posits Party 

Evidence Act (I of 1872), s. 26—Criminal Procedure 
Code (Act V of 1898), a. 164 — Confession by person in 
hospital after arrest is presumably made in presence 
of Police Oficer—It cannot be proved against accused 
unless made in immediate presence of Magistrate— 
Magistrate recording confession under s. 26, Evidence 
Act, knowing that it relates to definite crime under 
investigation, acts under 8. 164, Criminal Procedure 
Code—He must observe rule in 8. 164 (3)—Merely 
saying to accused thathe should think over and state 
what happened otherwise statement would be 
against him, does not satisfy s. 164 (3)., 


used 
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A statement made by a person in the hospital after 
he bad been arrested is presumably made in the 
è presence of Police Officer because even in the hospital 
the accused person is always in the immediate 
custody of a Police Officer, Under s. 26 of the Evi. 
Act, therefore no such cénfession can be proved 
against the person making it unless it is made in 
the immediate presence ofa Magistrate. 

The Magistrate recording the confession uader 
s. 26%vhen he knows that the confession relates to 
some éefinite crime which has been committed and 
which is being investigated at the time acts under 
s. 164, Oriminal P. O,, and has to observe the rule 
laid downein sub-s. (3) of s. 164, Where the Magis- 
trate has only said to the acctfsed that he should think 
over the matter and state what really happened as 
otherwise the statement would be used against him, 
this does not satisfy the rule in d¢ub-s, (3) of s. 164 
and the confession is not admissible, 


e 

Refd. Trial byithe Court of Session of the 
Ramnad Division at Madura for confirme 
ation of the sentence of death passed upon 
the said prisoner in Oase No. 53 of the 
Calendar for 1939 or September 2, 1939. 

Mr. R Sadasivam Pillai. for the Petitioner. 

The Public Prosecutor, for the Orown. 


Stodart, J.—The appellant has been 
convicted and sentenced to death by the 
learned Sessions Judge of Ramnad for the 
murder of his wife by cutting her throat 
with a razor in the early hours of the morns 
ing of March 13, last. He was also con- 
victed of having at the same time and 
place attempted to commit suicide an 
offence under s. 309, I, P. O 

The facts of the case, that is to say, the 
circumstances of the crime are not in dis- 
pute, The parties are Pallas by caste and 
of an humble station in life earning their 
life by agricultural labour. The appellant 
is aged 24 or 25. His wife was aggd 20, 
On the night of the 12th the appellant and 
his wife lay down to sleep in the house of 
the appellant’s mother P. W. No. 6. About 
4-30 in the early morning P. W. No, 6 
heard a gurgling sound and went into the 
room where the appellant and his wife had 
gone to bed. She saw that? the deceased 
was dead from great wound in her throat 
and the appellant was lying beside her 
with a wound in his throat and unable to 
speak. P. W. No.6 was closely followed 
by her eldest daughter P. W. No.3 a girl 
of 18 and is corroborated by her. The de- 
ceased’s mother P. W. No. ,4 ‘who lives in 
another house a few yards away, and 
P. W. No. 7 the uncle of the appellant, 
P.W. No. 5, a near neighbour and many 
others immediately, came on the scene. P., W. 
No. 7 went and told the Village Munsif what 
had happened and he at once came tothe 
place and remained there until on receipt 
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tions. The appellant says that his wife’s 


arrived. The Sub-Inspector found that the , maternal uncle resented him being married 


body of the deceased had not been dis- 
turbed. He found that the appellant was 
not able to speak and’ he sent word imme- 
diately to the Sathur Police which is only 
three milese away to *symmon the Doctor 
P. W. No.1 who came to the scene and 
attended to the injured man. At 7-16 the 
appellant produced rom underneath the 
mat on which he was, lying a rezor and 
delivered it up to éhe Sub-Inspector P. W. 
No. 9. “That razor was stained with blood. 
The Sub-Ingpector P. W. No. 9 and the 
Village Munsif P. W. No. 8 testify to the 
production of this blood stained razor by 
the appellant. The deceased mother P. W. 
No. 4 says that she was present and saw it 
being produced and given to the Inspector 
‘by the appellant. This evidence has not 
been rebutted or in any way shaken in 
cross*examination and there is no evidence 
to the contrary effect. The conclusion 
to be drawn from these facts is that the 
appellant killed his wife by cutting her 
throat with this razor M.O. No. 1 and ‘then 
cut his own neck, 

Learned Counsel for the appellant has 
been able to put before us three arguments, 
First that the door from the street into the 
room in which the deceased and the appel- 
lant were sleeping was open and therefore 
there is some ground for the statement of 
the appellant made in the Magistrate’s Court 
and in the Sessions Court that the offence 
was committed by some person unknown 
and that he himself only woke up when he 
was actually being attacked by the mur- 
derek, Theevidence on this point is dis- 
crepant. The mother of the appellant and 
his sister (P. Ws. Nos. 6 and 3) do say 
that the southern door was open. The 
southern door is the door that leads into 
the street directly from the room where the 
deceased and the appellant were sleeping. 
On*the othe? hand P. W. No. 4 the mother 
of the deceased and P. W. No. 5 a 
neighbour who came along with P. W. No, 4 
say that that door was closed and fastened 
from inside when they arrived at the 
house hearing the noise and they say 
moreover that it was opened for them by 
P. W. No.’3 „the appellant's sister. In 
-our opinion it is not very important whether 
this door was open or closed because all 
the circumstances point to the appellant 
being the culprit and to nobody else. 
The allegation that there were other people 
who might have committed this awful 
-erime rests on the slenderest of founda- 


sah 


. flaw 
° Counsel has animadverted and quite pro- 


to his wife thinking that the choice should 
have fallen upon that uncle’s brother. And 
the appellant again says that he incurred 
the hostility of another relative because 
he opposed the marriage of that relative 


to his sister P. W. No. 3. It ia quite clear in. 


in our opinion that even if these causes 
of friction did exist they could not for 
a moment be regarded as furnishing a 


eméiive for the murder of the unfortunate 


girl, the wife of the appellant. Another 
argument of learned Oounsel is that the 
appellant was not likely to have had a razor 
as razors are not generally kept by people 
of the appellants caste. But we do not 
see much force’ in this argument because 
after all the evidence is that tHe appel- 
lant did have a razor which of course if 
he did already possess he must have got 
from some place before committing the 
crime. It only makes the crime more 
henious if we are to suppose that in order 
to commit it the appellant had to secure 
a weapon which was not easily available 
in his own house or in the house of his 
friends. Learned Counsel also takes some 
objection to the evidence of the produc- 
tion of the razor and has carefully ex« 
plained the evidence on that point to us 


but as we have said we do not find any l 


in that evidence. Lastly, learned 
perly we think on some of the statements 
made by the appellant which were for all 
practical purporse allowed in evidence 
against him. It will be remembered that 
in the morning when the crime was dis- 
covered the appellant was not able to 
articulate. Later in the day that is to 
say about 7 o'clock in the evening when 
he was lying in the hospital at Sathur he 
became able to speak andethe Magistrate 
was sent for to take hie statement not as 
a person accused of the crime but as a 
dying declaration it being feared that at the 
time the appellant might die. As the 
Magistrate knew that what the appellant 
was going to say was likely to be of an 
incriminating nature he warned the appel- 
lant. But tha fact remains that the 
statement given by the appellant to the 
Magistrate that evening was not taken 
under the conditions prescribed by s. 164, 
Criminal P.°C. It was a statement made 
after the appellant had been arrested and 
it was presumably made in the presence 
of Police Officer because even in.the hospital 
the accused person is always in the 
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immediate custody of a Police Officer. 
Under s. 26 of the Indian Evi. Act, therefore, 
no such confession can be proved against 
the person making it unless it is made in the 
immediate presence of a Magistrate. The 
Magistrate recording the confession under 
s. 26 when he knows that the confession 
relates to some definite crime which has 
been committed and which is being in- 
vestigated at-the time acts under s. 164, 
Criminal P, C. and has to observe; the 
rule laid down in sub-s. (3) 
that is to say, he shall before recording 
the statement explain to the person making 
it that he is not bound to make confession 
and that if he does so it may be used as 
evidence against him. Here it appears 
that the Magistrate said to the appellant 
that he “should think over the matter and 
state what really happened as otherwise 
the statement would be used against him. 
This of course did not satisfy the rale in 
sub-s. (3) of s. 164, The learned Sessions 
Judge has allowed the Sub-Msgistrate who 
was examined in the case as P. W. No. 10 
to give evidence of what the appellant 
said when he made this statement and 
also the statement was exhibited and 
presumably was read out and came to the 
knowledge of the learned Judge and of 
the assessors. The learned Judge when he 
came to the stage of pronouncing his 
judgment said that he did not place much. 
value on the dying declaration Ex, H.° 
It is obvicus that he was aware of the 
rules relating to the recording of confes: 
sions by Magistrates and it would have been 
better if instead of admitting this irrelevant 
document and the evidence of what the appele 
lant said to the Magistrate while in Police 
custody, he had disallowed that part of 
the evidence altogether. But apart from 
any incriminating statement made by the 
appellant sholy after the crime the evi- 
dence is conclusive in our opinion that 
he did cut his wife's throat and afterwards 
attempted to cut his own. This crime is 
one that has certain singular features about 
it. The evidence is that the appellant and 
the deceased were on the best of terms. 
They had only been married-a few months 
and their married life had been made 
unhappy by the quarrals between their 
respective families, the mother of the 
deceased on the one hand and the mother 
of the appellant on the other. The crime 
must have been committed by the appel- 
lant when he was in an abnormal frame 
of mind induced by unhappy domestic 
circumstances. It looks as if, he wanted 
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to end his wife’s life and his own at the 
game time. In thess circumstances we think 
lesser penalty will meet the ends of 
justice, 

We confirm the cofiviction of the appel- 
lant for murder and. his conviction for the 
offence of.attempt torcommit suicide. We 
do not confirm the sentence of death But 
we sentence the appellant for the offence 
of murder to transpostation for life. The 
separate sentence ynder s. 309, I. P. O. 

å but will run concurrently. 


N.B. Order accordingly. 


e 
CALCUTTA HIGH COURT 
Letters Patent Appaal No. l of 1938 
December 19, 1939 
NARSING Rav AND B, K. Muxuersaa, JJ. 
KANIRAM MALPA NI, ManaGine 
MEMBER or MAGNIRAM 
KISHENLAL Frgu—PLasIntirF— 
APPELLANT 


É versus 
PARMANANDA TEWARI- 
DeFenDant No. 1 AND OTHERS— 
RESPONDENTS 

Letters Patent (Calcutta), cl. 15—Question 
affecting jurisdiction of lower Appellate Court can 
be raised for first time in Letters Patent appeal. 

A question affecting the jurisdiction of the lower 
Appellate Court can be allowed to be raised even 
for the first time in Letters Patent appeal. 


L. P. A, against the judgment of Mr. 
Justice Jack, in Appeal No. 1595 of 1936, 
dated December 15, 1937. 

Mr. Amiruddin Ahmed, 
lant, 

Mr. Rabindra Nath Chaudhury, {gr the 
Respondents. ° 

B. K. Mukherjea, J.—This is an 
appeal under cl. 15 of the Letters Patent 
and it is directed against a judgmont 
of Jack, J., dated December 15, 1937,, The 
appellant before us is the plaintif and 
the suit was one commenced by him agåinst 
three defendants for recovery of a sum 
of Rs. 500 only alleged to be due on certain 
khata account. The trial Court passed a 
decree against defendant No 2 alone, On 
appeal by the plaintiff this was altered 
and the Appellate Court gave the plain- 
tiff a decree against defendants Nos. 1 
and 2 to the exclusion of the other defen- 
dant, Against this decision there was a 
second appeal taken to this Court by defen» 
dant No.1 and Jack, J. reversed the deci- 
sion of the Courts below and dismissed 
the plaintiff’s suit in its entirety. è 

In our opinion this appeal must succeed 
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upon a short point, viz. thatthe second appeal 
to this Court was barred under the provisions 
of s.. 102, Civil P. C. It appears clear from 
the allegations måde in the plaint that the 
suit was of a nature cognizable by a Court of 
Small Causes and it is not disputed that 
the amounj or value,of the subject-matter 
ine dispute does not exceed Rs, 500, In 
these circumstances ng second appeg! was 
competent and conséquently the judgment 
passed in second appeal by Jack, J. must 
be set aside. It is true that thi8 questione 
was not specifically raised before Jack, J. and 
Mr, Ahmed who appears for the appellant 
frankly confésses that he was under a misap- 
prehension as regards the value of the suit. 
Be that as it may, as it is a question affecte 
ing the jurisdiction of the Court we must 
allow it to be raised even for the first 
time before us and the second appeal 
must be deemed to be incompetent in law, 
The result is that the appeal is allowed, the 
judgment of Jack, J. is set aside and that of 
the lower Appellate Court restored, As this 
point was not taken by the learned Advocate 
in the memorandum of appeal to this 
Court We make no order as to costs either 
in this Court or in the Court below, The 
plaintiff is however entitled to his costs in 
the first Appellate Court. 
Narsing Rao, J.—I agree. 
8. Appeal allowed. 


. 





MADRAS HIGH COURT 
Civil Revision Petition No. 873 of 1939 
October 25, 1939 

LEAOH, O. J. AND KRISHNaSWaMI 

o AY¥ANGaR, J, 
NUNNA GOPALAN—PRTITIONER 
versus 

VUPPULURI LAKSHMINARASAMMA— 


RESPONDENT 

Pr6missory note—Pre-note payable on demand— 
Maker paying agount withoutthere being any demand 
—Return of note not demanded—Payee endorsing it 
in favour of third person, latter having no know- 
ledge of payment—HEndorsee can sue the maker on 
pro-note— Such note becomes payable immediately on 
demand. 

Where the maker of a promissory note payable 
on demand has paid the amount to the payee before 
there being any demand and has not asked for the 
return of thes promissory note and the note is en- 
dorsed by the payee to a third person without 
“latters’s knowledge of the fact of payment, the en- 
dorsee is entitled as holder in due course to sue the 
maker on the promissory note. 141 Ind. Cas, 136 
(8), Overruled, 35 Ind. Cas, 591 (5) and 165 Ind. 
Oas. 432 (7), relied on, s 

In the case of a promissory note which is payable 
q@ demand, it does not become payable until de- 
mand is made. On demand being made it falls due 


a 
AN 
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immediately. Glasscock v. Balls- (1), Harry Vaw 
Ingen v. Dhunna Lall Lallak (2) and 60Ind, Oas: 
940 (3), relied on. 

O. R. P. to revisə the decree of the Sub- 
Judge, Ellore, in A. 8. No. 110 of 1935. 

Mr. V. Parthasarathi for Mr. J. Krishna« 
murti, for the Petitioner, ' 

Mr. K. Venkataramaraju, for the Respone 
dent. P . 


Leach, ©. J.—On December 10, 1933, 
the respendent executed a promissory 
nate in favour of one Maddipati Tattabayi, 
alias Tata, defendant No. 2 in the suit 
out of which this petition ‘arises. The 
respondent says that she paid the amount 
due on the promissory note two days later, 
but the instrument was leftin the hands. 
of the payee, who the next day endorsed 
it to the petitioner, The petitione? institue 
ted a suit on the promissory note in the- 
Court of the District Munsif of Kovvur. 
The District Munsif passed a decree against 
the respondent and the payee. The res- 
pondent then appealed to the Subordinate 
Judge of Ellore, who confirmed the decree 
so far as it affected the payee, but dis- 
missed the suit so far as it concerned the 
respondent, The Subordinate Judge held 
that the petitioner was a holder in due 
course, but inasmuch as the respondent 
had paid the amount due on the promissory 
note to the payee he was not entitled to 
recover from the respondent. The petitioner 
filed a second appeal, but as the amount 
involved was less than Rs..500: the appeal. 
did not lie. My learned brother Krishna- 
swami Ayyangar, however, allowed the 
appeal to be treated as an application 
for revision under s. 115, Civil P. C., and. 
the case has been placed before this Bench 
for decision, 

The opinion of the Subordinate Judge 
that the petitioner was not entitled to 
recover is contrary to the provisions of 
the Negotiable Instruments Act. Section 9- 
of the Act states that the term “holder 
in due course” means any person who 
for consideration became the possessor of 
a promissory note, bill of exchange or 
cheque if payable to bearer, or the payee 
or indorsee, if payable to order, before 
the amount mentioned in it became payable, 
and without having sufficient cause to- 
believe that any defect existed in the title 
of the person from whom he derived his. 
title. Section 22 says that the maturity 
of a promissory note or bill of exchange is 
the date at which it falls due. It is to. 
be observed that in the cage of a promis- 
sory note ‘which is payable on demand, (as- 

e 
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in this case) it does not become payable 
until demand is made. 
made it falls due immediately: see Glasscock 
v. Balls (1), Harry Van Ingen v. Dhuurta 
Lal Lallah (2), Shaha & Co. v. Bengal 
National Bank Ltd. (3). Section 60 provides 
that a negotiable instrument may be 
negotiated (except by the maker, drawee 
or acceptor after maturity) until payment 
or satisfaction by the maker, drawee or 


acceptor at or after maturity, but not “after, 
e 


such payment or satisfaction.” “Suth 
payment” means at or after maturity. 
Section 118 says that until the contrary is 
proved it shall be presumed that every 
transfer of a negotiable instrument was 
made before its maturity, and that the 
holder of a negotiable instrument is a 
holder if due course. In this case, there 
is no evidence cf any demand having 
been made on the respondent befere she 
paid the amount to the payee of the 
instrument and it must therefore be taken 
that the indorsement to the petitioner took 
place before maturity. According to the 
sections of the Act to which reference has 
been made the petitioner is clearly entitled 
to recover from the maker, 

In Glasscock v. Balls (1), the Court of 
Appeal had to consider the position of a 
person who was a holder of a promissory 
note in these circumstances. The payee 
of the instrument had taken from the maker 
a further security for the same amount 
in the shape of a mortgage. The payee 
trausferred the mortgage tu another person, 
receiving on the transfer the amount of 
the debt. Subsequently the payee indorsed 
the promissory note which remained in 
his hands to the plaintiff for value, the 
plaintiff having no knowledge of the circum- 
stances. It was held that the note, not 
having been paid or returned io the maker, 
was still currenteat the time of the indorse- 
ment, and the plaintiff as a bona fide 
‘ndorsee for value wae entitled to gecover 
upon it. Lord Esher said : 

“In this case the plaintiff suee the maker of a 
promissory note payable on demand as indorsee, 
t was admitted that the plaintiff was indorsee of 
ihe note for value without notite of anything that 
iad occurred. The plaintiff cannot be said to have 
aken the note when overdue, because it was not 
hown that payment was ever applied for, and tha 
‘ages shew that sucha note is not to be treated as 
verdue merely because it is payable on demand 
md bears date some time back —....0 self a nego- 


(1) (1890) 24 Q BD 13; 55LIQ B 5i; 62L T 
63; 38 W R 155. 
(2) 5 M 108. 


(3) 47 O £61; 60 Ind. Cas. 940; A I R921 Oal. 
08; 33 O LJ 54l 
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tiable instrument remains current, even though it 
has been said, there is nothing to prevent a person 
to whom it has been indorsed for value without 
knowledge that it hag been paifl from suing.” 

That is the positioa here. The principle 
Jaid down in Lickbarrow v.Mason (4), that 
wherever one of twojnnocent persons must 
suffer by ‘the acts of a third, he who kas 
enabled the third person to occasion the 
lcss must sustain it, has also direct appli- 
cation. The respondént had discharged: 
the promissory note on December 12, 
1933, but it was indorsed to the petitioner 
without knowledge of this fact the next 
day and the respondent as the maker of 
the note should have insisted on its return 
to her when sh® paid the amount. She 
did not. do so and as she left the instru- 
ment in hands of the payee and thus gave 
him an opportunity to commit a fraud she 
must suffer in preference to the petitioner. 
In this connexion I may point out that 
8. 81, Negotiable Instruments Act, provides 
that any person liable to pay, and called 
upon by the holder thereof to pay, the 
amount due on a promissory note, is before 
payment entitled to have it showr, and 
is on payment entitled to have it delivered 
up to him, or, if the instrument is lost 
or cannot be produced, to be indemnified 
against avy further claim thereon against 
him. The respondent, having paid the 
promissory note without insisting on its 
yeturn to her or without obtaining from 
the payee a guarantee, acted at her own risk. 

In Muthureddi v. Velu Asari (£), Seshagiri 
Ayyar, J. held that the maker of a pro- 
missory note could not plead against a 
holder in due course that he had paid 
the money to the payee before the ind®fse- 
ment, and relied on the decision in Nask 
v. De Freville (6), in which reference to 
Lickbarrow v.Mason (4), was made. The 
same conclusion was arrived at by Pandrang 
Row, J., in Aluri Venkataratnam v. Aluri: 
Kanakasundara Rao (7). The analy dissen- 
tient note is that struck by Pandalai, J., in 
Dumpala Venkanna v, Vutla Subbayya (8), 
on which the respondent relies. There the facts 
were these. A promissory note was executed 
by A in favour of B, but the note came into 
the possession of his wife and her nephew 
who refused to give it up to B. As the 


(4) (1787) 2 T R 63; 1 RR 425. a 
(5) 4 L W 34; 35 Ind. Oas. 591; A I R1917 Mad. 
(6) (1900) 2 Q B 72;69L J QB 484; 82 LT 642; 
48 WR434;16 T L R 258. 
(7) 71 M LJ 473; 165 Ind. Cas. 432; (1936) M W N 
55l; 44 L W 456; A I R 1936 Mad. 879,9 R M 247. 
(8) 64 M L J 241; 141 Ind, Oas. 136; Ind. Rul, 
(1933) Mad. 78; 37 L W 117; A I R 1933 Mad. 300. 
e P 
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‘result B asked A,to give him a fresh 
spromissory note, which A did. Thenew 
promissory note wis subsequently negotiated 
by B. Eventually 4 paid the amount due 
on the promissory note to the indorsee, 
After B’sdeath hig wife negotiated the 
-ofiginal promissory mote and the indorsee 
-ealled upon A for payment. Liability was 
denied by A and Pandalai, J., accepted 
his defence, This decision is clearly wrong. 
Apart from the provistons of the Negotiable 
Instruments Act the principle in Lickbarrow 
v. Mason (4) applied. The maker of the 
promissory*nota gave of his own free 
will a new promissory note without insist- 
ing on the return of the original instrument 
or obtaining an indemnity. Had he obtained 
an indemnity it would not of course have 
` precluded the plaintiff from recovering from 
him, but if he had taken a proper indemnity 
be would have safeguarded his pcsition. 
Dumpala Venkanna v. Vuila Subbayya (8) 
was wrongly decided and cannot be allowed 
stand. 

It follows that the petition must be 
allowêd andthe decision of the Sbbordinate 
Judge so far as it exonerated the respon- 
-dent must be set aside. The decree of 
' the District Munsif will therefore be restored 
in its entirety. The petitioner is entitled 
to his costs in this Court and in the lower 
Appellate Court. The respondent claims 
‘to be an agriculturist and to be entitleal 
‘to the benefit of the Madras Agri. Relief 
Act, 1938. She must:make her application 
P the trial Court which will hear and decide 
-it, 


N.-D. Petition allowed. 





LAHORE HIGH COURT 

Full Bench 
Second Appeal No. 109 of 1939 

June 7, 1940 
Tex CHAND, BAIDE AND DIN 
Mosammap, JJ. 
"KHAIR MOHAMMAD KHAN AND ANOTAER 

— PLAInTIFFs— APPELLANTS 

versus 
Mst. JANNAT AND oTHERS—DEFENDANTS— 
RESPONDENTS 
nita (IX of 1908), s. 23, Art. 120— 
“Continuing fterong, what is—Encroachment by joint 
chabutra on land reserved for 
common purpose claiming itas his own—Whether 
. continuing wrong—Suit for injunction, if governed 
by s.23 or Art. 120. 
In considering whethe? the particular Act ’com- 
-plained of constitutes a “continuing wrong” within 
the meaning of s. 23, Lim. Act for which the cause 
-of action arises de die in diem it is necessary to 
keep in mind the: distinction between jan “injury” 
es 


Limitation Act 
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and the “effects of that injury". Where the injury 
complained of is complete on a certain date, there 
is no “continuing wrong” even though the damage 
qpused by that injury might continue. Insuch a 
case the cause of action to the person injured 
arises, once and for all, at the time when the 
injury is inflicted, and the fact that tbe effects of 
the injury are felt by the aggrieved person on 
subsequent occasions, intermittently or even 
continuously, does not make the injury a “continuing 
wrong” so as to give him a fresh cause of action 
on each such occasion. If however, the act is such 
that the injury itself is continuous then there is a 
“eontinuing wrong” and the case is governed by 
s. 23. {p. 43, cola. 1 & 2.) 

In the case of a ‘trespass’ there is afresh injury 
and a fresh cause of action atevery moment during 
the period during which the trespass continues. But 
where the act complained of amounts to complete 
ouster of the plaintiff, the injury is complete at the 
date of the ouster. To such cases 8.23 does not 
apply. An encroachment made by 8 joint owner by 
building a chabutra on land reserved €or common 
purposes, claiming it as his own, does not con- 
stitute a ‘continuing wrong’ within the meaning 
of s. 23; the,injury in such acase is complete at 
thetime the construction is putup and the cause 
of action, whether for the removal of the chabutra 
or for possession of the land underneath, arises 
once for all when the chabutra is built, and a suit 
for injunction is governed by Art. 120 and not by 
9.23. Sreemati Soojan Bibi v. Shamed Ali (17), 2 
Ind. Cas. 410(18), 29 Ind. Oas. 385 (19), 76 Ind. Oas, 
401 (20>, and 156 Ind, Oas, 390 (21), dissented from. 
[p. 46, cols 1 & 2.] 

[Case-law reviewed ] sac 

8. A. from the decree of the District 
Judge, Karnal, dated October 30, 1933. 

Mr. Madan Mohen Kapur, for the Appel: 
lants. 


Mr. F. C. Mittal, for the Respondents, 


Judgment of the Ful! Bench 

Tek Chand, J.—The suit which ha: 
given rise to this reference was institutec 
by Khair Mohammad and Abdul Majid 
plaintiffs of Jhajjar, District Rohtak, agains 
Mst. Jannat and Mst. Milk-ul-nisa, defen 
dants, for issue of a perpertual injunctior 
directing the defendants to demolish : 
chabutra (platform) constructed by them o1 
a portion of a courty&rd which, it wa 
alleged, was the joint property of th 
mohatiadars and has been reserved fo 
their common user. The plaintiff com 
plained that the chabutra obstructed’ th 
passage of carts and other vehicles fror 
the outer thoréughfare into the courtyar 
and caused great inconvenience to ther 
and other persons living in the mohalic 
They ‘therefore prayed that the defendant 
be directed to demolish it. The defendant 
denied that the land on which the chabutr 
bad been constructed belonged to tk 
mohalladars collectively. They alleged thi 
it was their exclusive property and the 
could use it in any way they liked. In tt 
alternative, they pleaded that even if tl 
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land underneath the chabutra were found 
to be the common property of the mohalla- 
dars the suit was barred by limitation 
as the ehabutra had been in existence for 
more than six years before the institution 
of the suit. 

The trial Judge found against the defen- 
dants on both*these points and decreed 
the suit. On appeal the District Judge 
affirmed the finding thatthe chabutra had 
been constructed on a portion of the courtyard 
which was the common property of the 
mohalladars. -After an examination of the 
evidence he came to the conclusion that 
only a part of the chabutra had been 
constructed in 1925, that the plaintiffs had 
extended it to its present dimensions about 
two yearg before the institution of the 
suit and that this recent extension obstructed 
the passage of carts and carriages to the 
courtyard. He held that the suit was 
governed by Art. 120 Lim. Act, under 
which the plaintiff had six years to sue 
érom the date of the construction. He 
therefore found that the suit was barred 
‘by time qua the portion of the chabutra 
which had been constructed in 1925, but 
it was within limitation as regards the 
extension which had been made within 
six years of the suit. He accordingly modi- 
fied the decree of the trial Court restricting 
the injunction to the demolition of that portion 
of the chabutra which had been constructed 
recently and dismissing the suit as regards 
the portion which had been in existence since 
1925. On second appeal before the Single 
Bench the findings of fact arrived at by 
the District Judge were not questioned but 
it was contended that the suit had been 
erroneously held to be barred by limita- 
tion. with regard to that portion of the 
chabutra which had been found to have 
been constructed in 1925. It was urged 
that the structur@ in question was in the 
nature of an encroachment upon common 
property and thus constituted a “continuing 
wrong” and therefore the suit was governed 
by s. 23, Lim. Act, which lays down that 
in such cases a fresh period of limitation 
begins to run at every moment of the time 
during which the wrong complained of 
‘continues. 
point appeared to be coflicting the learned 
Judge referred the case to a Division 
Bench who in turn have referred it to the 
Full Bench. 

In considering whether the particular 
Act complained of constitutes a “continu 
ing wrong” within the meaning .of s. 23 
for which the cause of action ariges de die 
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in diem it is necessary to keep in mind 
the distinction between an “injury” and 
the “effects of that injiry." Where the 
injury complained of*is complete on a 
certain date, there is no “continuing 
wrong” even though the damage caused 
by that injtry might continue. In such*a 
case the cause of action to tke person 
injured arises, once and for all, at the time 
when the injury is inflicted, and the fact 
qer tke éffects of the ipjury are felt by 
he aggrieved person on subsequent” occa- 
sions, intermittently or even continuously, 
does not make the injury a “continuing 
wrong” so as to, give him a fresh cause 
of action on each such occasion. If however 
the act is such that the injury itself is con- 
tinuous then there is a “continuing wrong” 
and the case is governed by s. 23. As observed 
by Mookerjee, J., in Brojendra Kishore 
Roy v. Bharat Chandra Roy 31 Ind. Oas. 
244, (1) the essence of a continuing wrong 
is that 

“the act complained of creates a continuing source 
of injury and is of such a nature as to render the 
doer of it responsible for the continuance; dn such 
cases a fresh cause of action arise de die in diem. 
To put the matter in another way, where the 
wrongful act produces a state of affairs every 
moment's continuance of which is a new tort, a 
fresh cause of action for the continuance lies.” 

The question in each case therefore is 
whether the “injury,” which is the basis 
the grievance of the aggrieved party is 
itself “continuing,” or whether the injury 
was complete when it was committed but 
the damage flowing from it has continued 
or is continuing. If the former, the case 
falls within the purview of s. 23, Lim. 
Act, and the cause of action arises dajie 
in diem; if the latter, the terminus a quo 
is the date on which the wrongful act was 
done. For an instance of a “continuing 
wrong,’ reference may be made to Raj Rup 
Koer v. Abul Hossein (2) where some,40 
or 50 years before the suit the plaintiff's 
ancestors, after making compensation ° to 
the defendants, had constructed a pain 
or artificial watercourse on the defendants’ 
land to take water from a natural stream 
to the plaintiff's land. Some years before 
the suit the defendants, without authority. 
had obstructed the flow of water along the 
pain by making dams and eufs in the 
channel and thus drew off continuously 
from day to day, water from the plaintiff’s 
channel and diverted it to their own fields. 
In a suit by the plaintiff for a declaration 

(2) 31 Ind, Oas. 242; AIR 1916 Cal. 751; 220 L 
J 283; 20 C W N 481. : o 

(2) 6 O 394;.7 I A 240; 7C L R529; 4 Sar 199; 
3 Suther a (PO). 
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of his sole right to the pain and an injunc- 
tion directing the defendants to close the 
openings and restraining them from drain- 
ing off the water in future, it was held 
by their Lordships of the Privy Council 
that the dams, cuts ‘and other modes of 
obstructing or diverting the ‘water from 
the watercourse were in the nature of a 
“continuing nuisance’ as to whfeh the 
cause of action was‘renewed de die in diem 
so long as the obstructions casing such 
interference were allowed to continue an& 
the suit was heJd to fall witbin s. 24, Lim. 
Act IX of 1871 (which corresponded to 
s. 23 of the present Act IX of 1908). Other 
instances of “continuing? wrongs” are con- 
tinued pollution of a stream, Hole v. Chord 
Union (3) obstructton caused to immemorial 
egress cf rain water from the plaintiff's 
house throvgh a drain on the defendant's 
land, Punja Kuvarji v. Bai Kurar (4) 
obstruction of discharge of surface water, 
Kaseswar Mukerjee v. Annoda Prosad 41 
Ind. Cas. 863 (5) obstruction of light and 
air through ancient windows, Shadwhll v. 
Hutchinson (6), Ponnu Nadar v, Kumaru 
Reddiar (1) and Moti Ram v. Hans Raj 
(3). In all such cases the “injury” is con- 
tinuous and therefore limitation runs every 
moment of the time, during which the injury 
continues, 

The present case however stands on an 
entirely different footing. Here, so far gs 
the portion of the platform which was cone 
structed in 1925 is concerned, the injury 
was completed at the time of the construc» 
tion. The act of the defendants by con- 
structing the chabutra on tke common 
law and thus appropriating it to their 
exclusive use amounted to a complete 
dispossession and ouster of the plaintiffs 
and the other mohalladars. It was nota 
“continuing” wrong, but a wrong which 
wes completed at the time the construction 
Was put yp; it was not an “injury” which, 
to use the classical words of Blackstone 
“had been committed by continuation from 
one given day to another” (Book III, Ch, 12, 
p. 211). The cause of action to the aggrieved 
mohalladars arose once and for all at 


„© (1894) 1Ch 293; 63 L J Ch 469; 7R 84; TOL T 
2, . 
(4) 6 B20. e 


“—~ (3) 41 Ind. Oas. 863; A IR 1918 Oal 422; 22 OW N 


66. 
(6) (1831) 2 B & Ad 97; 4Car&P 333;9LJ (O38) 
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the date of the ouster. It does not arise 
afresh every day that the structure exists 
and to such a case the provisions of s, 23 
Yo not apply. There is a large number 
of cases decided by the Chief Court and 
this Court in which this view has been 
taken, and with which Iam in respectful 
agreement. In Achar Singh v. Badhawa 
Singh (9), the plaintiff, acting on behalf 
of the village proprietary body, sued for 
the removal of a structure which had been 
constructed by the defendant in a specific 
feld in the shamilat which had been 
reserved as a thoroughfare. Ii was held 
that the act complained of was not a 
continuing wrong and s, 23 did not apply. 
The case was held governed by Art, 120, 

In Ganda Singh v. Nathu Ram (10), the suit 
had been instituted for a perpettal injunce 
tion directing the defendants to restore to 
its original condition certain land, which 
had been originally reserved for the common 
use of the proprietors but which had been 
encroached upon by the defendants. It 
was held that the case was governed by 
Art. 120 and as the structures complained 
of had been constructed more than six 
years before the institution of the suit, the 
claim was barred by time. In Lal Singh 
v. Hira Singh (11), the plaintiffs, claiming 
to be the joint owners of acertain courtyard, 
had sued for the issue of a mandatory 
injunction to the defendants to remove 
certain chappars which they had construc- 
ted, and to restore the courtyard to its 
former condition, It was found that the 
chappars were constructed more than six 
years before the suit, which was dismissed 
astbarred under Art. 120. It was further 
held that s. 23 had no application, as 
“the moment the chappars were erected the injury 
complained of, and sought to be removed by the 
issue of an injunction, was complete, There was 
no “continuting” injury within the meaning of 
the statute, even though the®effect of the injury 
continued.” 


In Kalian Singh v. Fazal Din (12), a suit 
for a perpetual injunction for ths removal 
of an encroachment made on common land 
was held barred under Art. 120, as the 
suit had been instituted more than six years 
after the encroachment, Other instances 
of similar cages “will be found in Wadhawa 
v. Allah Ditta (13) and Jat Narain v.. 

(9) 124 P R 1912; 15 Ind, Oas, 285; 2P L R 1913; 
132 P W R 1912. 

qo) 151 PL R 1912; 13 Ind. Oas. 661; 77 PW R 
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Municipal Committee, Delhi (14). Reference 
may also be made to the decision of the 
Calcutta High Court in Ashutosh Sadukhan 
v. Corporation of Calcutta 49 Ind. Oas. 939 
(15), where arowak had been constructed 
‘on ccmmon land and it was held that the 
injury was completed on the erection of 
the rowak and.there was no continuing 
wrorg within the meaning of s, 23. Similarly, 
in Municipal Commissioner forthe City of 
Madras v. Sarangapani Mudaliar (16), a suit 
by a Municipality to recover, as ferming 
part of a highway, a strip of land adjoining 
the house of the defendant on which a pial 
had been erected more than forty-five years 
befere the suit, was dismissed on the 
ground that there was no evidence that 
the strip in question had been used by 
the publi® as a part of the street for 
many years. In all these cases the obstruction 
was of a permanent nature and the injury 
had been completed when the structure 
complained of was built and it was held that 
5, 23 had no application, 

There ure some cases decided in Calcutta 
which contain observations supporting the 
opposite view (Sreemati Soojan Bibi v. 
Shamed Ali (17), Nerode Kanta v. Bharat 
Chan ‘ra 2 Ind. Oas. 410 (18), Nazimulla 
v. Wazidu'la 29 Ind. Cas. 385 (19), Dwraka 
Nath v. Rush Behari Guha (20) and Sarat 
Chandra v, Nirode Chandra (21) ), All 
these decisions purport to be based on 
Raj Rup Koer v. Abul Hussain (2), above 
referred to and in some of them it has been 
broad}y stated that there is no distinction 
between an obstruction to a water-course 
and one to a way, and wrongful interfernece 
with a right of way constitutes acontinuing 
nuisance Nazimulla v, Waztdulla 29 Ind, 
Cas. 3-5 19), With great deference, it 
must be ssid that this proposition is too 
widely expressed and cannot be accepted 
as correct in allecases, regardless of the 
nature and extent of the encroachment or 
obstruction, There is, for instange, no 
analogy between the case decided by the 
Privy Council and a case in which a right 
of way has been obstructed by the con- 
struction of a wall or a building of a more 


(14) 37 PL R 160; 157 Ind. Oas. 966;8 R L 164, 
(15) 49 Ind, Oas. 93; AI R 1919 Gal 807; 28 O LJ 
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or less permanent character which has 
completely blocked the way of the plaintiff. 
As has been stated above, m Raj Rup Koer 
v. Abul Hossain (2), ,the defendants by 
making dams and cuts in the water channel, 
which had been constfucted by the plaintiff 
on the defendants’ latd, were diverting, 
contirtuously and day by day the water 
from tə water cĦannel to their own 
lands, They were thus‘tommitting a fresh 
wrong every.time thet the water was so 
fiverted. In Nazimulla Y. Wazidulla 29 
Ind. Cas. 385 (19), reference was made to two 
English cases. But the facts of those cases 
were materially different. Indeed, one of 
them, Thorpe v. *Brumfitt (22), brings out 
prominently the distinction between obstruce 
tions which are permanent and those which 
are not, There the way tothe yard of the 
owner of an inn was obstructed by the loading 
and unloading of heavy waggons of the defene 
dant who owned the adjoining property. 
The obstruction was not permanent; it was 
caused whenever the waggons were loaded 
and unloaded and each such obstruction 
gave a fresh cause of action to the plaintiff. 
In the other English case referred to, Lane 
v. Chapsey (23) a mandatory injunction to 
remove the obstruction to a right of way had 
beer refused, the defendant had then bee 
come insolvent, and the plaintiff applied to 


‘the Insolvency Oourt for leave to take pros 


ceedings for the abatement of the nuisance, 

hitty, J. granted leave to take such proe 
ceedings for this purpose but took care to 
say (page 416)* that “he was not: deciding, 
the point in favour of the applicant.” It 
may be ncted that no question of limitation 
appears to have arisen or decided in tat 
case. 

Some cases decided by the Patna High 
Court were cited before us. But the course 
of decisions in that Oourt does not appear 
to be uniform. In Bhagwan Dutt v. Ashasfi 
Lal (24), the Oalcutta cases, gnentioned 
above, were followed and it was held that a 
suit for declaration that certain pathways 
were lands on which the plaintiff and the 
Public had a righ is governed by s. 23, 
Lim. Act, and the wrong being a contis 
nuing wrong, no question of limitation 
arose. This case was disapproved.in Bib. 
huti Narayan v. Mahadeo Asrar Prasad (25) 


(22) (1873) 8 Oh A 650. 


(23) (1891) 3 Oh D 411; 61 LJ Oh55; 65 L T 375; 
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where the Calcutta cases were criticized at 
lengtb, and it was laid down that where the 
wrong amountseto dispossession of the 
plaintiff, then althoygh it may be a conti- 
nuing wrong, the plaintiff cannot recover 
possession after twelvé years, because under 
Se 28, Lim, Act. he Rimself has-got no right 
left. With great deference to the lehrned 
Judges who decided tHat case, while? agree- 
ing with their ertticizm of the Oalcutta 
decisions, I find myself unlable to accept 
their ultimate cénclusion. If the wrong if 
really a "continuing wrong” itis difficut to 
see how the plaintiff's right will be lost by 
lapse of 12 years from the date when it was 
first committed. Ha hypothesi, the cause of 
action to the plaintiff arises de die in diem, 
so long as the obstruction exists, and if 


' this be so, s. 28 will not apply so asto 


extinguish his title. 

. The learned Counsel for the appellant 
also referred to the recent decision of their 
Lordships of the Privy Councilin Hukam 
Chand v. Maharaj Bahadur Singh (26) and 
to a case decided by the Chief Court repor- 
ted in Muhammad Ahmad v. Muhammad 
Fazal (27). But both these cases are clearly 
distinguishable, In the former case certain 
structural alterations had been made by the 
defendants in the character of the charans 
(footprints) of Jain Saints in certain shrines 
on the sacred hill of Parashnath in Bihar; 
and in the latter, a balakhana had been 
constructed on a mosque and was used for 
his residence by the defendant. These acts 
of sacrilege, resulting in interference with 
the plaintiffs’ right of worship, were held to 
be “continuing wrongs” which afforded 
them a recurring cause of action to have 
the offending obstructions removed, The 
principle of these cases, therefore, does not 
apply to this case, which stands on an entirely 
different footing. After careful considera- 
tion, I see no reason to doubt the corrects 
ness of the view taken in this Court in the 
cases cited above, that where the act com- 
plained of amounts to complete ouster of 
the plaintiff, the injury is complete at the 
date of the ouster. To such cases s. 23 .doss 
not apply, and the plaintiff has six years 
from the date of obstruction to sue for 
declaratipn or injunction and 12 years for 
possession. e I would accordingly hold that 


“the learned District Judge came toa cor- 


(26) 12 Pat 681; 144 Ind. Oas. 346; A I R 1933 PO 
193; 60 I A 313; Ind, Rul. (1933) PO 187; (1933) M 
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rect conclusion in holding that this case is 
governed by Art. 120 and that the plain- 
tife’ claim relating to that portion of the 
Hlatform which had been constructed in 
1925 was time barred. I would accordingly 
dismiss the appeal, but wculd Jeave the 
parties to bear thair own costs throughout. 


Bhide, J.—The facts of the case have 
been fully given in the judgment of my 
learned brother T8k Chand, J. Shortly state 
ad, the question for decision is whether an 
encroachment made by a joint owner by 
building a chabutra on land reserved for 
common purposes, claiming it as his Own, 
constituted a ‘continuing wrong’ within the 
meaning of s. 23, Limt. Act. Unfortunately, 
the expression ‘continuing wrong’ has not 
been defined in the Lim. Act and its 
precise meaning is not easy to ascertain. 
According to the test laid down in Brojendra 
Kishore Roy v. Bharat Chandra Roy 31 Ind. 
Cas. 242 (1), thereis a ‘continuing wrong when 
the wrongful act complained of produces 
a state of affairs every moment ‘a continu’ 
ance of which is a new tort.” There seems 
to be geod authority for the proposition 
that in the case ofa ‘tresspass‘ there is a 
fresh injury and a fresh cause of action at 
every moment during the period during 
which the tresspass continues : see Pollock 
on Torts, Edn. 12. p. 393, Clerk and Lindsell 
on Torts, Edn. 9, p. 401, also Holmes v. Will- 
son (28). But where there is a complete dis- 
possession and ouster by building a perma- 
nent structure in assertion of an adverse 
title as in this case, can the case be proe 
perly treated as one of “trespass” only ? 
The real: wrong complained of in this case 
was the dispossession of the plaintiffs by 
the defendants in assertion of a hostile 
title. This took place when the chabutra 
was built. JI am therefore inclined to agree 
that the injury inthis case was completed 
and the cause of action; whetber for the 
removal of the chabutra or for possession 
of the*land underneath, arose once for all 
when the chabutra was built, and the plain- 
tiffs were thereby dispossessed of the land. 

The only two rulings of their Lordships 
of the Privy Cotincil cited before us were 
Raj Rup Koer y. Abul Hossain (2) and 
Hukam Chand v. Maharaj Bahadur 
Singh (26), but the facts of these are clearly 
distinguishable as pointed out by my 
learned brother. It seems difficult to see 
how the principle of these rulings could be 
applied toa case of the present description. 
The rulings of the High Oourts on the 


(28) (1839) 10 A & E 503; 50 R R 492. 
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question seem to be conflicting, but the 
cutrent of decisions in this Court is in 
favour of the view that an encroachment 
of the kind in dispute in the present in? 
siance does not constitute a continuing 
wrong. It may bs pointed out that ac- 
cording to the decision in the Full Bench 
case reported „n Mastan Singh v. Santa 
Singh(29) (seep. 281} it would be open in 
such a case to sue for. joint possession 
within 12 sears. In the present instance 
however the plaintiffs have chosen to sue fot 
an injunction only. For this form of 
relief limitation is governed by Art. 120. 
I accordingly agree in dismissing the ap- 
peal and leaving the parties to bear their 
own costs as proposed by my learned 
brother. ` 

Din Méhammad, J.—Ths question whe- 
ther a certain case iscovered or not by the 
principle enunciated in Raj Rup Koer v, 
Abul Hossain (2), is not free from difficulty, 
The nearest approach tọ a solution of this 
„complicated problem is found in the obser- 
vations made by Mukerjee, J., in this behalf 
in Brojendra Kishore Roy v. Bharat 
Chandra Roy 31 Ind. Cas, 242 (1). Rut 
if I may say with all respect, even 
the distinction drawn there between an ine 
jury which itself continues and an injury 
whese effect alone continues is tco 
subtle to be of any practical use. It re- 
quires very acute brain to distinguish 
between the case of a dam that di- 
verts the flow of water and that of a 
permanent structure which blocks a public 
way as was the case in Municipal Commis- 
stoners for the City of Madras v. Saranga 
pani Mudaliar (16), or encroaches upon 
the common land and thus interferes with 
the rights of persons interested therein 
which is dealt with in some Lahore judge 
ments. In spite of the difficulty involved 
however some evorking principle must 
be evolved from the cases so far decided 
which may serva as a guide fqr the 
Subordinate Courts in future, and, as at 
present advised, J am of opinion that the 
rule enunciated by my learned brother Tek 
Chand JJ." is in accord with the bulk of 
authority in this Oourt at least. I acord- 
ingly agree that the appedl be dismissed. 

8, : Appeal dismissed. 

(29) 14 L 267 (281); 145 Ind, Cas: 553; A I R 1933 
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MADRAS HIGH COURT 
F Appeal No. 141 of 1937 
February 14, .1940 
PANDRANG Row AND Horwitt, JJ, 
HINDU RELIGIOUS ENDOWMENTS 
BOARD, MADRAS—AÅPPELLANT 
. vers®s . . 
NAMBURD KRISHNAMACHARYULU 
® AND OTHERS—*RESPONDENTS 
Madras Hindu Religious Kndowments Act (II of 
1927), ss. 18, 82—Modtfication of scheme sought by 
aking genral power of “Board of supervision over 
rustees and appointment of staff subject to *control 
of District Judge—Restriction conflicts with Act and 
cannot be allowed. S 
Where a scheme for the management ofa temple 
is sought to be modified in a suit, by making an 
addition that the gdħeral power of supervision exar- 
cised by the Hindu Religious Endowments Board 
over the work of the trustees and in respect of the 
appointment ofthe staff should be subject to the 
final control of the District Judge for the time 
beiug the restriction sought tobe imposed conflicts 
with the statute which gives absolutely unrestricted 
power of supervision to the Board in these matters 
and cannot be allowed to be included in the 
scheme. 


A. against the decree of the District 
Oourt, Guntur, dated December 15, 1936. 

Messrs. P. V. Rijamannar and K. ‘Subba: 
Rao, for the Appellant. 

Mr, V. Subramanyam forthe Respon- 
dents. 


Pandrang Row, J.—Ina this appeal which 
is preferred by the Hindu Religious 
Endowments Board, Madras, through its 
President, the only point pressed is that 
Certain modifications in the scheme sance 
tioned by the District Judge of Guntur- 
should be made. The scheme was one for 
the management of the well-known temple 
of Sri Lakshmi Naraswimhaswami want 
Mangalagiri in the Guntur District. Thia 
scheme has been in operation from 1917 
onwards (vide Ex. A, the rajinama scheme). 
Tha present suit was instituted by a 
worshipper with the sanction of the Board 
for the removal of the existing trustees, 
for the appointment of propsr trustees 
and for a modification ofthe scheme. The 
District Judge held that there was no 
necessity to remove any of the trustees or 
to consider any of the prayers in the plaint 
except ths prayer for a modification of the- 
scheme and directed certain modification, 
It would appear that though the Board 
put its views before the Court 
written statement, nevertheless, when the 
case cams up for hearing the Board was 
not represented by any one andthe modi- 
fication made by the learned Judge in 


the Court below were made without the ® 


advantage of the Board's suggestions in- 


. L j 


6 a aa 
10 eits 


48 ; HARENDRA PROSAD BAGOHI V, EMPEROR (CAL,) i 


19110 


the matter. The objection taken now in corroborated testimony of the prosecutrix but omits 


appeal relates to two different matters. 


‘One is to the addition of certain wordsin 
paras, 18 and 19 to, the original scheme 
and the other to the provision regarding 
the appointment of trustees contained in 
cle 3 of thé decrece.” Paragraphs 18 and 19 
provide.that the general power of stiper- 
vision exercised by tle Hindu Refigious 
Endowments Board” over the work of the 
trustees and in respect of the appointment 


of theestaff should be subject tothe final® 


control of the District Judge for the time 
being. This restriction appears to be in 
ccnflict with the statute which gives abso- 
lutely unrestricted power *of surpervision 
to the Board in these matters and we there- 
fore accept the appealso far as this point 
is concerned and direct that the words 
“subject to final orders of the District Judge 
for the time being” and “subject to the final 
control of the District Judge for the time 
being” found in paras. 18 and 19 be deleted. 

The other objection is to the provision 
contained in cl. 3 of the decree providing 
that tke place of the retiring trustee should 
be filled by the District Judge after calling 
for applications and after considering the 
“views of the Hindu Religious Endowments 
Board and the remaining trustees. We 
-do not think that there is anything really 
objectionable in this provisicn and we see 
no reason 10 interfere with this provision 
in the decree, The parties will bear their 
-own costs, and they will be at liberty to 
take their costs out of the endowment. 

NS, Order accordingly. 


ow 





CALCUTTA HIGH COURT 
Criminal Appeal No. 98 of 1940 
April 22, 1940 


° BARTLEY AND SEN, JJ, 
so HARENDRA PROSAD BAGOHI— 
APPELLANT 
versus 


EMPEROR—Opposits Party. 

m Criminal Procedure Code (Act V of 1898), s. 297— 
-Trial for offence of rape —Warning by Judge to jury 
thatit isunsafe to convict accused upon uncorroborated 
testimony of the girl — Omission to add that tf they 
-believed the girl they had right to convict accused 
gn uncorrobordted testimony — Whether misdirection 
30 ag to prejudice accused—Penal Code A (Act XLV of 
1860), s. 375 — Rape case — Presumption that _com- 
plainant is accomplice—Corroboration— Complaint by 
girl to mother and neighbours shortly after incident, if 
corroborative evidence—Ertdenceef girl that accused 
raped her on quilt—Finding of spermatozoa on quilt ta 

@ strong corroborative evidence. 
Where in a case of rape the Judge warns the jury 
-that it is unsafe to convict an accusedon the un- 


; A 


to add that if in spite of this warning the jury came to 
the conclusion that they believed the girl and 
thought that the accused was guilty, they “have the 
ght to convict him on that uncorroborated testi- 
mony, there is no misdirection soas to prejudice 
the accused, The proper direction in such a case is 
that it is not safe to convict on the uncorroborated 
testimony of the prosscutrix, but the jury, if satisfied 
of the truth of her evidence, may, after. paying atten- 
tion to that warning, nevertheless convict. Oor- 
roboration is required in fact, but not as a matter of 
law. 147 Ind. Oas. 999 (1), explained. [p. 49, col. 


1, 

There is no presumption oflaw which differentiates 
the evidence of the complainantin a rape case from 
thatof the complainant in the case of any other 
offence. There can be no assumption, in the absence 
of evidence, that she is an accomplice, [p. 49, col. 2} 

In a trial for an offence of rape the statement of the 
girlto her mother and the neighbours shortly after 
the incident complaining against the accused is 
corroborativeevidence under s, 157 andgillus. (7) of 
s. 8ofthe Evi Act. {p. 50, col, 2.] . 

Mere finding of spermatozoa on the quilt of the 
accused may not by itself have much evidentiary 
value but it is a strong piece of evidence when taken 
with the evidence given by the girl that the accused 
had raped her on the quilt. [bid | , 

Messrs. Probodh Chandra Chaiterjee ande 
Bireswar Chaiterjee, for the Appellant. 


Mr. Nirmal Kumar Sen, for the Crown. 


Bartley, J.—The appellant in this case 
was convicted under s, 376, I. P. O., in ac- 
cordance with the majority verdict of the 
jury and sentenced to four years’ rigorous 
imprisonment. The case for ths prosecu- 


. tion was that the appellant, a shop-keeper, 


was a neighbour of one Sudhir Bagchi. The 
complainant in the case, a little girl named 
Fudan Dasi, went to Sudhir Bagchi’s shop 
to get some alochal and when she was re- 
turning the appellant got her into his shop 
on the pretext of giving her sweets where- 
upon he shut the door, laid her on a dhokra 
and had sexual intercourse with her. After 
some time she was allowed to go where- 
upon she informed her mother and other 
inhabitants of the villages The next morno» 
ing the brother of the girl, who was away 
at the dime of the incident,.came back, heard 
this story and reported the matter to the 
thana. The medical evidence supported the 
case of rape and there was other corroboras 
tive evidence, -Oertain witnesses deposed 


‘that on the day after the occurrence the ap- 


pellant came. to*the house of the girl and: 
caught her mother’s hand: and asked for 
mercy, whereupon the child's brother 
threw him out. Chemical examination dis- 
closed th&t spermatozoa was detected on 
the dhokra or quilt and that blood was 
found on the dhott worn by the appellant, 
which was seized by the Police, 

The lgarned Judge in his charge to the 

è 
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jary said that although a conviction based 
on the sole testimony of the girl in such a 
case was not illegal, it is extremely danger- 
ous to convict the accused on her evidence 
alone unless that was corroborated in mate- 
rial particulars by credible evidence coming 
from independent sources. The corrobora- 
tive evidence must be such as to confirm in 
material particulars the story that not only 
-the crime was committed, but that it was 
committed by the’ accused person. In deal- 
ing with the question of corroboration the 
learned Judge said that the mere facts that 
blood was found upon the appellant's dhoti 
- and spermatozoa was found on the dhokra 
were of no value whatsoever. 
Now in sofar as the charge to the jury 
. goes 'it certainly cannot be said that the 
`- learned Judge misdirected the jury in away 
such as to prejudice the appellant, In point 
of fact his direction, in our opinion, went 
very farin favour of the appellant. The 
learned Judge was undoubtedly right when 
„he said it:was unsafe to convict an accused 
on the uncorroborated testimony of the 


» prosecutrix in such a case, but omitted to 


‘ add that if in spite.of this warning the jury 
came tothe conclusion that they believed 
the girl and thought that the accused was 
guilty, they had the right to convict him on 
that uncorroborated testimoney. Much strees 

“was laid in argument on the case in 
Surendra Nath Das v. Emperor, (1) in sup- 


port of the contention that the learned Judge’ 


had misdirected the jury in the present 
case, What was laid down in that case, as 
the report shows, is that it has been the prac- 
tice formany years for the Judge to warn 
the jury not to accept the evidence of the proe 
secutrix unless corroborated in some mate- 
rial particular incriminating the accused. 
But the Judge ought to tell the jury that if, 
in spite of his warning, they believe the girl 
and think the accused guilty, they have 
the right to convict on her uncorroborat- 
ed evidence. The proper direction jn such 
a case is that itis not safe to convict on 
the uncorroborated testimony of the pro- 
secutrix, but the jury, if satisfied of the 
truth of her evidence, may, after paying 
attention to that warning, nevertheless con- 
vict. Oorroboration is required in fact, 
but not as a matter of law. The precise 
meaning of this last dictum, which is 
quoted from Russell on Crimes, is not 
clear. ° 

Now the report in Surendra Nath Das v. 


1) 3830 W N 52; 147. Ind, Oas. 999; AI R 1933 
an 833; 35 Or. L J 508; (1933) Or. Cas, 1493; 6 RO 
. e 
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Emperor, (1) makes it plain that both the 
learned Judges were satisfied that the pro- 
Secutrix was an unreliable witness. Lort- 
Williams, J.,in hisjadgment, pointed this 
out at some length, and summed up by 
saying that, in view.of these facts, it is 
clear that the utmost care must ba taken 
by the Judge and jury before convicting. 
Hendengon, J. said that in so far as the case 
for the prosecutrix wasthat she had been 
forcibly raped, that case was contradicted 
by the medical evidence, and such portions 
of her story as are capable of being 
tested aliunde were found to be untrue also, 
The Judge in the Court below ‘apparently 
did not advert toghis aspect of the case and 
did not wara the jury asto the necessity 
for corroboration. The conclusion arrived 
at by the Appellate Court was that from 
the facts stated, there was no proper direc- 
tion in the case, on material points. The 
proposition of law laid down was that the 
jury should be warned that it is unsafe to 
convict on the uncorroborated testimony of 
a prosecutrix, but that they might still do 
s0, if satisfied that she was telling the truth. 
The case is not, in my opinion, an authority 
for the headnote, which states that where 
no such warning is given, the conviction 
must be set aside. 

In this connexion, it may be pointed out 
that thare is nə presumption of law which 


. differentiates the evidence of the complain- 
-@ntina rape case from that of the com- 


plainant in the case of any other offence. 
There can be no assumption, in the absence 
of evidence, that sheis an accomplice. In 
the result the present appeal must be dis- 
missed. Appellant must surrender to his 
bail and serve out the sentence. 


Sen, J.—The appellant has been found 
gailty of having rapsd a young girl and 
sentenced to undergo rigorous imprisonment 
for four years, The case for the prosecution 
is as follows: On August 31, 1937 Fada 
Dasi, a girl aged about nine years, was 
going home from the house of a neighbour 
named Sudhir Bagchi whera she had gone 
to collect some special kind of rice, When 
she wasreturning home she was accosted 
by the accused Harendra Prosad, who lived 
near by. He promised the girl some sweets 
and money and asked her to accompgay 
him. She entered the shop room of Harendra 
Bagchi who immediately shut the door, 
threw her down on a quilt and raped her, 
‘After a time the girl cama out of the room 
crying and limping. She told her sister at 
once that she had been raped by the ace 
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cused, ‘A little later her motker came and 
was told the same story by the girl. Her 
cloth was blood stained, A little later the 
girl and her mother told the villagers about 
this incident. On‘tke next morning the 
girl’s brother Foru returned home and was 
told aboute what happened. While he was 
tfere the accused Harendra came to tke 
house and begged the girls mother for 
mercy. Foru slapped him and pushed him 
out of the house by , the neck., At about 
5 P. m. on September 1, 1939 an informa» 
tion was lodged at the thana., A Sub-In- 
sepctor ‘of Police came to the scene and 
seized tke sari, the dhoti and the quilt. On 
all these articles blcod habeen found and 
on the quilt in addition to blocd, there was 
Spermatozoa. The girl was medically exa- 
mined. Te doctor states that she was aged 
about nine years. The hymen was recently 
torn, the private parts congested and torn 
in the upper part. She was still bleeding 
when she was examined by the doctor. 
These are the main facts alleged by the pro- 
secution. 

The defence of the accused is a denial of 
any complicity in the occurrence. The ac- 
cused stated that he had been falsely im- 
plicated by one Jatu Ghose, cousin of Fudan 
Dasi, because of certain litigations between 
Jatu Ghose’s father and the accused's 
family. TLejury disbelieved the defence 
and by majority of 3 to 2 they found the 
accused guilty. Two points have been urged 
before us on behalf of the appellant. In the 
first place it is said that the learned Judge 
did not warn the jury sufficiently that in 8 
case ofrape they should not convict unless 
the-testimony of the prosecutrix is corrobo- 
rated in material particulars by independent 
evidence which established not only the 
crime but also the identity of the ravisher. 
The second point which was argued is that 
the learned Judge cmitted to place an ims 

ortant pjece of evidence before the jury. 

e girl was asked in cross:examination 
whether or not this rape had been com- 
mitted by one Mohit with whom the nego- 
tiations for her marriage were going on. 
The girl first said “yes” and immediately 
corrected herself and said “no.” This evi- 
dence wasnot placed before the jury by 
the Judge in charge. There is absolutely no 
substance at all in the first criticiam and 
for two reas-ns; firstly, there is ample cor- 
roborative evidence if the witnesses are to 
be believed and secondly the learned Judge 
did warn the jury in very strong terms 
that corroboration was necessary. The cor- 
roborative evidence consisted firstly of the 
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girl's complaint to her sister and mother 
almost immediately after the occurrence. 
The second piece of corroboratiye evidence 
és the finding of blood on the quilt and the 
dhoti of the accused and the finding of the 
spermatozoa on the qulit, The third piece 
of corroborative evidence is the statement 
of the witnesses who said that the accused 
came on the next day tothe house of the 
girl and begged ef her mother for mercy. 
The direction given by the Judge regarding 
the question of corroboration is, as I have 
said before, quite sufficient. This is what 
he said: 

“Although a conviction based on the sole testi- 
mony of the girl in such cases is not illegal, it is 
considered ungafe and extremely dangerous to con- 
vict the accused in such cases only on her 
testimony unless it is corroborated in material 
particulars by credible evidence comimg from in- 
dependent sources. The corroborative evidence 
must be such as confirms in material particulars 


the story that not only the crime was committed 
but the accused had committed it”, 


The Judge repeated this caution once 
again at a later stage. It seems to me that, 
the learned Judge in warning the jury ree 
garding the necessity of corroboration went 
too for and told the jury that certain evi- 
dence was not corroborative evidence when 
it mcst certainly was, He says that the 
statement of the girl to her mother and 
the neighbours shortly after the incident 
complaining against the accused is not 
corroborative evidence. It certainly is corro= 
borative evidence. In this connexion I 
would refer to s. 157, Evi, Act, and to 
Illus, (J) of s. 8 of the same Act. Again he 
says that the mere finding of spermatozoa 
cn the quilt “is of no avail.” True by itself 
it may not have much evidentiary value 
but it is a strong piece of evidence when 
taken with the evidence given by the girl 
that the accused had raped her on the 
quilt. There is therefore no substance in 
this criticizm of the learned Judge's charge, 

When urging this point the learned Ade 
vocatg drew our attention to the case in 
Surendra Nath Das v. Emperor, (1) and he 
contended that in every cage of rape the 
Judge should warn the jury that they should 
not convict the accused on the testimony 
of the prosecutrix unless such testimony 
is corroborated ‘and that the corroboration 
should be of the kind required in the 
case of an accomplice’s evidence. No doubt, 
in that cage, Lort-Williams, J. remarked 
that the tharge was defective, because it 
did not contain such a warning and that 
such a warning was necessary. It must 
be remembered however that the judg- 
ment ofeach case must be considered with 
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reference to the particular facts of the 
case. There the girl was older and used 
to sexual intercourse before the occurrence. 
No signs of rape were found on medical, 
examination, On the contrary the doctor 
said that the indications were that no force 
had been used. The Court found that the 
evidence indicated clearly that she had con- 
sented and that*she told untroths in many 
matters. In such a case a warning to the 
jury of the kind referred to by the learned 
Judge would be necessary and I agree that 
the omission to give the jury such a warn- 
ing on the facts of that case rendered the 
charge bad. Butifthe learned Judge was 
expressing the view thatin every case of 
rape the Judge must direct the jury that 
they should not convict the accused on the 
testimonyeof the prosecutrix unless it was 
corroborated in material particulars to the 
same extent as is required in the case of an- 
accomplice's evidence, then I would most 
respectfully and emphatically dissent from 
it. The laying down of such a rule would 
“be tantamount to saying that every prose- 
cutrix in a rape case should be treated as 
if sbe were an accomplice so far as her 
credibility is concerned. Reference was 
made to certain observations of Judges in 
England in regard to this matter. The 
manners, customs and modeof life of women 
in this country are very different from 
‘those of women in England. A rule or prac- 
tice which appropriately may be of general 
application there would not necessarily 
have the same utility or application here. 
If this be the English rule or practice J do 
not think that it is desirable in cases of 
this description to import it without quali- 
fication here. The Indian law of evidence 
nowhere suggests such an inflexible rule 
and conditions here do not, in my opinion, 
warrant the engrafting of such a rule on 
our system. I geed say nothing further 
except repeat that I do not think that any 
such inflexible rule was actually laid down 
in the abovementioned case. I would also 
repeat what I have said before that the 
learned Judge did in the present case tell 
the jury that they should not convict the 
accused on the uncorroborated testimony 
of the girl. -| i 

As regards the second point it is entirely 
without substance. The girl was all along 
implicating the accused and there was no 
doubt regarding the question of »whom she 
was charging with the offence of rape, She 
was a young girl of 9 years of age probably 
unused to deposing in Court. When the 
question was put to her whether Mohit had 
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committed the rape, she answered "yes" 
without knowing what she was asked. There 
dan be no doubt whatsoever that the word 
“yes” was a mere slip of the tongue which 
was corrected immediately. The omission 
of the Judge to refer,to this slip is, ia my 
opinion, of noimportange whatsoeyer. The 
case has been amply and well-proved- Thè 
charge,gf anything, egrs in being too favour- 
able to the accused. I agree with my learned 
brother that the conviction should be up” 
beld and the appeal dismigsed. 
8, ` Appeal dismsted. 


MADRAS HIGH COURT 
Criminal Revision Oase No. 761 of 1938 





and 
Criminal Revision Petition No. 724 of 1938 
Laksamana Rao, J, 
K. K. KOOHU SAHEB—Partitroner— 
Acousep No, 2 
versus 
EMPEROR—Opposits Party 

Government of India Act 1935, (25 & 26Geo, V, 
Ch. 42), 8. 270—Act done in execution of duty as 
servant of Orown before relevant date—Consent of 
Governor is required for prosecution. 

No proceedings can beinstituted against a person 
in respect of the acts except with the consent of 
the Governor of the Province, where acts consti. 
tuting the offence were done by him in the execu- 
tion of his duty asa servant of the Orown before 
the relevant date under s, 270, cl. (1) of the Govt 
of India Act, 1935, 


$ Or. R. Oase and Or, R. P. under ss, 435 and 
439 of the Oriminal P. O. 198, praying the 
High Court to revise the judgment’ of the 
Court of Session, South Malabar Division 
at Oslicat in Oriminal Appeal No, 27 of 
1938 preferred against the judgment of the 
Court of the Joint Magistrate of Malappuram 
in O. C. No. 132 of 1937. 

Mr. B. P. ker, for the Petitioner. 

Messrs. N. Somasundaram and A. 8. 
Sivakaminathan, for the Crown. 

Order.—The petitioner was the Deputy 
Inspector of Schools Mopalah Range Pef- 
ghat and the acts constituting the’ offence 
were done by himin the execution of his 
duty as a servant of the Crown before 
the relevant date under s, 270, cl. (1) of the 
Govt. of India Act, 1933. No proceedings 
can therefore be instituted against him in 
respect of the acts except with the consent 
of the Governor of the Province of Madras - 
and the present proceedings were not insti- 
tuted with the consent of the Governor of 
Madras. The proceedings against the peti- 
tioner are therefore quashed, and his cone 
viction and sentence are set aside, 

ND. Conviction and sentence sat aside. 
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CALCUTTA HIGH COURT 
“ Suit No. 1813 of 1938 . 
November 24, 1939 
Lort: WILLIAMS, J, 
SRILAL SINGĜHANIA—PLAINTIPF 
versus 
e ANANT LAL MONDAL—Derenpant 

Contract Act (IX of 1875), e. 49—Section 49edoes not 
apply to pro-note which ig silent as to pince of re- 
payment—In such case place of repayment is where 
creditor restdes—Limitation—Pro-note executed at X 
and payable at Y—Court.at X open. om last day of 
limitation for suit but Court at Y closed for vacatidh 
—Sutt filed in Court at Yon re-opening day, if 
within time. 

Section 499 Contract Act does not apply to a pro- 
missory note which is payable on demand and which 
15 silent ae tothe place of repmyment and a fortiori 
the Common Law rule applies, and it being necessary 
for the debtor to seek out his creditor and pay him, 
in the absenceofany agreed place for payment, the 
place of repayment must be deemed to be the place 
where the creditor resides. The Court at such place 
has therefore jurisdiction to entertain the suit on the 
Pro-note. Raman Chettyar v. Gopalachari (4), relied 
on. 161 Ind. Oas. 427 (1) and 102 Ind. Oas, 610 (2), 
approved. Puttappa v. Virabhadrappa (3), not 
approved. 

A promissory note was executed at X and was 
payable at Y. On the last day of limitation for the 
suit off the pro-note the Court at X was open but the 
Court at Y was closed for vacation, The suit was 
filed in Court at Y on the day on which it re- 


opened : 
Held, that the suit was-within time. 
Mr. A. K Sarkar, for the Plaintiff. 


Mr. B. Das (Jr), for the Defendant. |, 


Judgment.—The plaintiff sues to recover 
the sum of Rs. 2,019-6:0 due in respect of a 
Promissory note executed in favour of one 
Sbamalram Jhoonjhoonwalla on September 
15, 1935 and endorsed by him in favour 
of-the plaintiff on November 2, 1938, On 
September 27,1935 the defendant paid a 
sum cf Rs. 50 in respect of the moneys 
due under the note and this payment was 
endorsed on the back of the note and signed 
by the defendant. In his written statement 
the defemdant denied that the promissory 
note referred to any bona fide transaction 
or that he had received any money on the 
basis of the note or that he paid Rs, 50 or 
any other amount. Further, he pleaded the 
law of limitation and that the Court had no 
jurisdiction. This defence seems to me quite 
hopeless and I do not believe a -word of his 
evidence in the witness-box. He said nothing 

about the case set up in his writren state» 
ment He advanced a new and ridiculous 
story that he had repaid Jhoonjhoonwalla 
some three years ago out of a considerable 
sum which he-had obtained from the sale 
of wheat. This payment, according to him, 
was made in the bazar at Bhagalpur in the 
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presence of a number of witnesses, None of 
the witnesses have appeared to support his 
statement for the reason ashe admits, that 
*he has not asked any of them to attend this 
Court to give evidence on his behalf, When 
he made the payment he did not ask for 
any receipt, nor obtained any receipt, nor 
did he recover the promissory note, his 
only explanation being that he had faith in 
Jhoonjhoonwallae It is obvious that his 
story is a tissue of lies. 
” The only.defence which has been urged 
by learned Counsel on his behalf is that of 
limitation. The note in suit was the last 
one of a series, beginning some time in 1931 
when Jhoonjhoonwalla made him a loan of 
Rs, 900 and a promissory note was given, 
which provided for repayment in Bhagalpur. 
Subsequently, there were other notes which 
made no such provision, the explanation 
given by Jhoonjhoonwalla being that when 
the first note was made he was living 
regularly in Bhagalpur, but when the ree 
newals were made, he had ceased to live 
permanently in Bhagalpur and spent most 
of the year in Calcutta, where he and the 
members of his joint family occupied rooms 
and carried on business. In view of these 
circumstances, he told the defendant that 
he might have to make payment either in 
Oalcutta or at Benares or some other place 
where Jhoonjhoonwalla happened to be: 
living. For the same reason, no mention 
was made in the subsequent promissory 
notes of any place of payment. Thenote is 
addressed to “Sri Babu Shamalram Jhoon- 
jhoonwalla of Bazar Shoojaganj, Bhagalpur” 
and the sum covered by the note is repay 
able on demand, 

Learned Counsel for the defendant has 
agreed that because the note is addressed 
to Jhoonjhoonwalla, of Bazar Shoojaganj, 
Bhagalpur, it is implied that payment is to 
be made at Bhagalpur And therefore the 
note does contain a condition as to tha place 
of payment. I cannot agree with this con- 
tention. Ali the notes were addressed to 
Jhoonjhoonwalla, of Bazar Shoojagauj, 
Bhagalpur. The first one contained a specie 
fic provision that payment was to be made 
there, but this provision was absent from 
the subsequent documents. The place of 
payment is important for this reason. The 
suit was instituted on November 7, 1938, 
The note, as I have already said, was made 
on September 15, 1935, and the payment 
of Rs, 50 was made on September 27, 1935, 
Prima facie therefore the pericd of limita- 
tion weuld expire on September 27, 1935. 
If therefore Counsel's contention on behalf 
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of the defendant is correct the plaintiff 
should have sued, or rather, Jhoonjhoon- 
walla should have susd in the Court at 
Bhagalpur which was open on September e 
‘27,1935 and both before and after that 
«date. The result would have been that the 
weriod of limitation would have run out 
prior tothe transfer to the present plaintiff 
son November 2, 1938. But Counsel on be- 
half of the plaintiff contends that the place of 
payment was in Oaleutta, not only because 
‘the defendant had agreed with the plaintiff* 
to pay him either in Calcutta or at any other 
place where Jhoonjhoonwalla happened to 
be residing at the time, but because Jhoon= 
jhoonwalla was living in Calcutta during 
the monthsof September, October and Nov- 
ember, that is to say, at all material times 
for the purpore of this part ofthe argument, 
Now, the High Court happened to be closed 
for the vacation on September 27, 1938 and 
did not open till November 7, 1938. In 
the meantime, on November 2, 1938, the 
endorsement had been made in favour of 
the present plaintiff and the present suit 
was instituted on the first day of the re- 
opening of the Court, namely, November 7, 
1938, It follows therefore if the place for 
payment was Calcutta that the suit was 
instituted within the period of limitation 
and was in time. It was decided in the case 
in Tulsiman Bibi v. Abdul Latiff, (1) that: 

“A suit on 8 contract can be instituted in the 
Court which has territorial jurisdiction over the 
place where the contract has to be performed and 
that the place of performance must be taken to be 
the place where the plaintiff is residing. on the 
principle that when the creditor is residing in the 
realm, the debtor must follow the creditor and pay 
him, unless there is a different contract between 
them, and thats. 49, Contract Act, does not get rid 
of inferences that should justly be drawn from the 
terms of the contract itself and the necessities of the 
case involving in the obligation to pay the creditor 
the further obligation of finding the creditor so 
asto pay”. = 

The learned Judge. R. O. Mitter, J., who 
decided that case relied upon a judgment 
of Lord Sumner in Soniram Jeetmul v. R. 
D, Tata & Co .Ltd., (2) at p. 457 and certain 
observation made by that learned Judge 
throwing some doubts‘on the observations 
of Sir Lawrence Jenkins, O. J. in Puttappa 
v. Virabhadrappa, (3) the opinion of Sir 
Lawrence Jenkins being that the provision 


(1) 63 O 726; 161 Ind. Oas. 427; A IR1936 Oal, 97; 
40 O W N 392; 8 R O 517 

(2) 5 R 451 (457); 102 Ind. Cas. 610; AI R 1927P C 
156; 54 I A 265; 53M L J 25; 45 O L J 833; 29 Bom. L 
R 1027; (1927) M W N 520; 4O WN 676; 25ALJ 
699; 39 M L T 72;31 O W N 998; 26 L W 720 
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under s. 49, Contract Act, to the effect that 
where no place is fixed fer the performance 
of the contract it is the duty of the pros 
misor to apply to the promisee to appoint a 
reasonable place for petformance and pere 
formance at that place overrides the rule 
of the Common Law thet the debtor must: 
seek out his creditor and pay. In Lord’ 
Sumner’ opinon this was not the effect of 
that section, and R. O..Mitter, J. agreed 
with that vjew and I see no reason to dise 
agree with him. In the case decided by 
R. O. Mitter, J., the promise was to be per- 
formed without application by the promisee, 
and therefore prima facie s. 49, Contract 
Act, applied, in agcordance with the terms 
of that section. In the present case, on the 
contrary, the promise is to be performed 
on demand, and therefore s. 49 has no. 
application. That was decided in Raman 
Chettyar v. Gopalachari, (4) at page 228 if 
any decision was necessary in view of the 
clear words of the section, It follows that 
s. 49 having no application to the present 
case a fortiori the Common Law rule ap- 
plies, and it being necessary for, the 
debtor to seek out his creditor and pay 
him, in the absence of any agreed place 
for payment, the place for repayment in 
the present case was Oalcutta. Consequente 
ly, the endorsement in favour of the pree 
sent plaintiff was within time and the suit 
was instituted before the period of limita- 
tiòn had run out. For these reasons I 
must decide this point against the defene 
dant with the result that there must b 
judgment for the plaintiff for the anioun’ 
claimed with costs. 

B. Suit decreedrs 

(4) 31M 223 (228). 


MADRAS HIGH COURT 
Oriminal Revision Case No. 56 of 1940 E 


and 
Criminal Revision Petition No. 53 of 1940- 
April 3, 1940 
Laksamana Rao, J. 
MUTHUSWAMI THEVAR— 
PETITIONER 


VETSuUS 
RAJAKUMAR B. RAJARAM PANDIAN— 
RESPONDENT zA 

Oriminal Procedure Code (Act V of 1898), s. 145 
—Person claiming to be in possession of entire 
village—He cannot be declared to be entitled to pos- 
session of undivided share only. , 

Where a person claims {0 be in possession of the 
entire village, it is not permissible under s. 145, 
Criminal P, ©., for a Magistrate ‘to declare him to 
ba entitled to possession of an undivided share of the 
village. 
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Cr, R. Case and Or. R, P. under ss, 435 and 
439 of tLe Oriminal P, C. 1898, praying tle 
High Court to rêvise the order of the Court 
of the Joint Magistrate of Ramnad, dated 
November 27, 1939 and paesed in M. O. 
No. 22 of 1939. 
e Mr. K. S. Jayarama Ayyar; for the Peti- 
tioner. ` 3 

Mr. U. Somasundaram, for the Respond- 
ent. : 5 : 

Order.—The respondent claited to be ip 
possession of the entire village and the 
Joint Magistrate has declared him to be 
entitled tô possession of an undivided 
5[eth of the village. This is not permissi- 
ble under s. 145 of the Criminal P. C. and 
the order declaring the respondent to be 
entitled to pessession of 5/8ths of the village 
is set .aside, 


NE. Order accordingly. 


NAGPUR HIGH COURT 
«Crimins! Revision No, 370 of 1939 
May 23, 1940 
STONE, O. J, AND GRILLE, J. 
EMPEROR—APPLICANT 


versus 
P. R. MEHTA JAIN BANYA—Non- 
APPLIOANT 

Berar Cotton Market Rules, r. 56-(1}—Person pur- 
chasing cotton in market through agent—Princiyul 
must be deemed to be purchasing within market and 
af not registered as trader can be convicted for 
breach of r. 56 (1). 

The proper inference in the absence of any evi- 
dence to the contrary, is, that where a purchase ig 
by an adatya the adatya buys on behalf of the 
rrfncipal and when the purchase takes place through 
the agent in the market proper the principal must 
be deemed to be lying within the market, and if 
the principal has not got himself registered as a 
trader he is liable to be convicted for breach of 
r. 56 (1), Berar Cotton Market Rules even if the 
purchase is through the registered agent. 


~ Cr. R. Reference by tbe Additional Bes- 
sion Judge, Akola in Criminal Revision No. 
61 of 1959, dated August 23, 1939. 


Order of Reference. 


Gruer, J.—(March 14, 1940).~ In this case 
the accused has been fined for breach of 
T. 56 (19 of the Berar Cotton Market Rules. 
The Additional Sessions Judge, Akola, re- 
commends that the conviction be sei aside 
as in his opinion there was no breach. 
The question is whether a person who 
employs an adatya Yegistered as a cotton 
trader under the proviso tor. 56 (2) has 
himself tc be registered as a cotton trader 
under r. 56 (3). In Chiranji Mottlal 
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Marwadi v. Cotion Market Committee: 
Tilhara (1). whi¢h appears in a similar 
reference was made and Niyogi, J. held 
that it was incumbent on any person pur- 
chasing through a registered adatya to be 
himself registered as a cotton trader. With 
due respect I doubt the correctness of that 
decision. It seems to me very arguable that 
all that can be insisted on under the rules 
is that in such a transaction there should 
pe one registered trader on each side. The 
Point is an important one to cotton traders 
generally in Berar, and it seems desirable 
that there should be an authoritative de- 
cision cn the point. I therefore, subject 
to the approval of my Lord the Chief 
Justice, refer this case for decision by a 
Bench, á 


Mr. K, B. Dwivedi, for non-Applicant 
No. 1. 


Mr. W, B. Pendharkar, 
plicant No. 2 Complainant. 


Order.—This matter comes before us on 
a reference by Gruer, J., who was of the 
opinion that the reference, which is under 
8. 138 of the Criminal P. O., was similar in 
terms to that which came before Niyogi, J., 
and was disposed of by him in a judgment 
reported in Chiranji Motilal v. Cotton 
Market Committee (L); in that case Niyogi, J., 
held that under r. 56, Berar Cotton Market 
Rules 

“every person who buys or sells cotton either 
personally or through an agent within the market 
proper as a cotton trader is bound to register him- 
self as such. 

The word ‘person’ used in sub-r. (3) of r, 56 ig 
wide enough to include an artifical person like a 
firm or a registered company. If the person is so 
registered, his exclusive agent or servant may 
without being registered as a cotton trader, buy 
or sell within the market on his behalf. But when 
an agent buys or sells not for one principal (a 
person or a firm) but for more than one person or 
one firm, he is bound to get hYmself registered as a 
cotton trader.” 


Acebrdirg to the arguments addressed 
before us all thatcan be expressed without 
touching the point before us at the present 
moment. What is said in the present case 
is that where "A, being resident in a place 
distinct from the place where the cotton 
market is héld, communicates by telegram 
with an agent directing him (the agent) 
to buy for the principal cotton within the 
market such principal is not buying within 
the market but it is a case where the 
agent is buying within the market and 
therefore on a true construction of r. 56 (3) 


o 1940 N L J174; 188 Ind. Oas. 77; 12 R_N 315; 
A IR 1948 Nag. 226, 
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the principal is not required to be regis- 
tered. ; 
Fully to understand the position it is 
necessary to quote from the Berar Oottort 
Market Rules. Rule 56 is dealing with a 
class called cotton traders and is requiring 
them to register their names. It also deals 
with a class ôf persons adatyas or agents 
acting for or employed by more than one 
person or firm and it empowers those per- 


sons to register as cotton traders on A | 


certain fee, and it forbids any such adatya 
or agent to buy unless he is so registered. 
So within this class called cotton traders 
one has two groups: (1) any person who 
executes an agreement agreeing to conform 
to the market rules, (this class includes the 
principalg) and (2) agents who are employed 
by more than one person or firm. Then the 
rule proceeds in cl, (3) : 

“No person shall buy or sell cotton within the 
market proper unless he is registered as a cotton 
kn Ka TEN AA KA NE IN 

Tt is said in this case that the pure 
chase was not by the principal, the buyer, 
but was by the agent whom the principal 
had authorized to buy and that such agent 
alone was required to be registered be- 
cause he alone bought within the market 
proper It is said without there being, so 
far as we can see, any evidence to that 
effect that it is the practice in this market, 
despite the form to r. 91, for the agents to 
enter the name of the buyer as their own. 
Apart from the form to r. $1 there is also 
the agreement which has to be executed by 
an adatya under the proviso to r. 56, and 
that agreement contains the following ma- 
terial terms :— 

“6, I shall furnish to every seller employing me 
a statement giving the following details: 

(1) Name of seller 

(2) Name of buyer 

7. I shall not purchase for myself any cotton in 
~ respect of which @ have been employed as an 
adatya.” 

It seems to us that the proper inference 
is, in the absence of any evidencé to the 
contrary, that where a purchase is by an 
adatya the adatya buys on behalf of his 
principal, names his principal, enters 
the name cf his principal as that of 
buyer, and that that being so 
and the purchase taking place 
through the agent in the market proper 
the principal buys within the market. If 
he buys within the market he alls within 
the class “a person buying within the 
market.” He therefcre falls within the 
class that comprises those prohibited from 
doing that unless they are registered. In 
other words the conviction yin this case 
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must be upheld and the reference is re- 
jected, 5 


8. Reference rejected. 


*, MADRAS HIGH COURT 
Criminal Revision Uase No. 1051 of 1939 


ahd 
Oriménal Revision Petition No. 987 
of 1939 . 
February 22. 1940 
LAKSHMANA Rao, J.e 
N. GOPALASWAMY RAO, Lionnss 
InsrgoToR, SADA PET—PATITIONER— 
COMPLAINANT 
versus 
CHINNA PONNUSWAMY OHETTY— 
ReEsPoNDENT—ACOUSED 
Madras Local Boards Act XIV of 1928) s. 164 (2) 
—Prosecution for non-compliance with requisition 
under—Magistrate must decide legality or other- 
wise of requisition. 

Where an accused is prosecuted for failure to 
comply with a requisition under s. 164, cl.2 of the 
Madras Local Boards Act he cannot be aaquitted 
on the ground that the Board should establish ita 
title and possession of the landin the Civil Oourt 
before invoking the provisions of the Act, 
It is incumbent on ths Magistrate to decide the 
legality or otherwise of the requisition. 

Cr. R. Case and Or. R. P. under 
ss. 435 and 439 of the Criminal P. O. 1898 
praying the High Oourt to revise the order 
of the Court of the Stationary Sub- 
Magistrate of Poonamallee dated Sep- 
tember 12,1939 and made in O. 0. No. 760 
of 1939. 


Mr. M. Raghupathy Reddi, for the Peti- 
tioner. 


Mr. C. R. Krishna Rao, for the Response 
dent. 


Order.—The accused is progecuted for 
failure to comply with a requisition undér 
s. 164, cl. 2 of the Madras Local Boards Act 
and he has been acguitted on the ground 
that the Loca) Board should establish its 
title and possession of the land in the Civil 
Court before invoking the provisions of the 
Madras Local Boards Act, This is obviously 
erroneous and it is incumbenf on the 
Magistrate to decide the legality or other- 
wise of the requisition. The order of “the 
acquittal istherefore set aside and there 


will be a retrial in accordance with 
law. : 
“B. Order accordingly. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Appeal No, 12 of 1938 
December 14, 1939 
Davis, J. O. ann Weston, J. 
THARUMAL DHANRAJMAL WADHVA— 
è DEFENDANT Mo, 2—A PPELLANT 


versus 
KISHINDAS DARYADINOMAL 
MULCHANDANI-*PLatnTiFF AND ANOTHER 
—Derenpant No. 1—RESPONDENTS 

Promissory note—Pro-note by V in favour of 
—T endorsing itin favour of P who paying money 
to V—T held surety—Hndorsement held for con- 
sideration—Negotiable Instruments Act (XXVI of 
1881), 5. 37. 

V executed a promissory nofe in favour of T who 
endorsed it in favour of P who paid the money for 
which it was executed to V: 

Held, that T wasin the position of a surety, and 
he received consideration because V was accommo- 
dated. 188 Ind. Cas 183 (1), relied on, 


8. A. against the judgment and decree 
passed by the District Judge, Sukkur, 
dated January 10, 1938, 


Mr. Kundanmal Dayaram, for the Appel- 
lant. . 

Mr. Suganlal Hassanand, for Respon- 
dent No. 1. 


Weston, J.— This was a suit on a 
promissory note passed by a Mrs. Victor, 
defendant No. 1, in favour of Tharumal 
deferdant No. 2, for an amount of Rs. 600. 
The promissory note was executed on Decem? 
ber 8, 01931, The promissory note was 
endorsed by Tharumal, defendant No. 2 
in favour of the plaintiff, and it appears 
that the money, the raising of which was 
the purpose of the transaction, was paid, 
atleast as to its major part, directly by the 
plaintiff to defendant No. 1, In the trial 
Oourt defendant No. 1 appeared, but an er 
parte order was passed against defendant 
No, 2 as he had not appeared in response to 
the substituted service. On February 25, 
1236, defehdant No,1 admitted judgment 
subject to an agreement with the plaintiff 
that he would recover the amount in the 
first place from defendant No. 2, and as 
defendant No. 2 was absent, a decree was 
passed against both the defendants on 
that date. Later, defendant No. 2 applied 
to set aside the ex parte decree and the 
trial Judge’ accepted that the substituted 
service not satisfactory, allowed his appli- 
cation and set aside the decree so far as 
it related to defendant No. 2. The suit 
against him proceeded; he filed his written 
statement-and the trial Oourt dismissed 
the suit against him holding that he had 
obtained no consideration whatever by hig 
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endorsement on the promissory note, and 
that bis endorsement had been procured 
by a broker merely to give additional 
‘guarantee to the plaintiff. In appeal the 
learned District Judge, Sukkur, held that 
there was consideration for defendant 
No, 2’s endorsement on the hundi in that 
he wanted to accommodate defendant No. 1 
and that such accommodation was sufficient 
consideration for the endorsement, He 
therefore decreed the suit against defend- 
e 

ant No. 2, 

In this appeal the learned Advocate for 
the appellant (defendant No, 2) has taken 
two points. He first argues that there was 
no consideration for the endorsement, and 
he relies for this argament upon the argu- 
ments appearing in the judgment of the 
trial Oourt. But it seems to us clear that 
defendant No. 2 did endorse tha promissory 
note for consideration Under s. 37, Negoti- 
able Instrument Act, he was in the posie 
tion of a surety, and asa surety itis not 
essential that he should receive monetarye 
consideration for himself. As the learned 
District Judge put it, he received considera- 
tion because defendant No. 1 was accome 
modated. The facts of this case are very 
different from those of cases of formal 
endorsers of anegotiable instrument, There 
can be no doubt that the making of the 
prcmissory note, the endorsement by defer: 
dant No, 2 to the plaintiff, and the payment 
by the plaintiff were, in the words of Leach, 
0. J., in Balakrishnan Nambir v. P. K. 
Chathu (1), a part and parcel of the same 
transaction; and that the money consi- 
deration admittedly paid by the plaintiff 
passed if not into the hands of defen- 
dant No, 2, at least to his knowledge 
into the pcecket of defendant No, 1 whom 
he wished should be accommodated. The 
first point taken therefore seems to us 
without substance. 5 

The second point urged is that by reason 
of what the learned Advocate calls the 
compromise of defendant No. 1 with the 
plaintiff, the liability of defendant No. 2 
as surety has been discharged by reason 
of e. 135, Contract Act. But by this so 
called compromise defendant No. 1 and 
plaintif do ‘not appear in any way to 
have varied the original terms of the 
promissory note. There is no reduction or 
alteration in the amount due on the note 
nor can it be said that the plaintiff gave 
time to defendant No.1 or agreed not to 
sue her. It was open to the plaintiff to 

(1) (1939)1 M LJ 897; 188 Ind. Oas. 183; AI R 
1939 Mad#848; 1939) M W N 496; 12 RM 811, 
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file a suit against defendant No. 2 only 
as surety and to recover all the amount 
if he could from defendant No. 2 alone, 
and if he obtained an admission to judg® 
ment from defendant by undertaking to 
do what the law permits him todo, and 
what may be said to be implicit in the 
contract betwaen the parties, we do not 
see how it can be said t'at this contract 
was in any way varied or that the surety 
is entitled toclaim that he is discharged 
from it. We think therefore on this second 
point also the appeal of the appellant 
must fail. In the result the appeal must 
be dismissed with costs, 


8, Appeal dismissed. 


MADRAS HIGH COURT 
Second Appeal No. 1110 of 1934 
December 16, 1938 
VENKATARAMANA BAO, J. 
HARIHARAYYAR AND ANOTAR — 

APPELLANTS 
versus 
AHAMMADUNNI AND O0OTHERS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), 8. 44— 
Mortgagee, if can sue for partition where partition 
is not necessary to effect to mortgage. 

Under s. 44, T. P. Act, not only a transferee of a 
share but algo of any interest therein can sue for 
partition but the section imposes a limitation, name- 
ly, it must be necessary to give effect to the trans- 
fer. Muhammad Jafar Khan v. Mazharul Hasan 
(1) and Ramasami Chettt v. Alagirisami Chetti (2), 
Telied on, 

Where the mortgage is not usufructuary and the 
mortgagees are not entitled to posseesion of the 
mortgage property and the terms of the deed of mort- 
gage donot disclose any ground for effecting a 
partition, it cannot be said that partition is neces- 
sary for giving possession to the mortgagee and, 
therefore he isnot entitled to sue for partition. 
Even if the mortgage-deed confers a right on the 
mortgagee to sue fór partition that would not en- 
title them to sue for partition if in law they are 


not entitled to, i 


S. A. against the decree of the Sub- 
Judge, Ottapalam, in A. S. No. 68 of 1933, 


Mr. T.S. Anantharaman, for the Appel- 
lants. 

Mr. P. Govinda Menon, for the Respon- 
dents. 


Judgment.—The question raised in this 
second appeal is wiether a mortgagee of 
the share of a tenant-in-common is entitled 
to maintain a suit for partition. The plain- 
tiffs claim to be the mortgagee under a 
deed of mortgage dated April 12,1926 from 
one Kunhi Muhammad, By the said deed 
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Kunhi Muhammad purported to mortgage 
all his rights in and ‘to certain movable 
and immovable properties which he obtain- 
ed by purchase under a deed of sale dated 
August 15, 1919 from one Kadir Kunhi’s son 
Ahmed and also his claim to certain chit 
moneys. under a chite conducted by two 
stakeholders. ‘The present action is for 
partitién of certain items of property which 
Kunhi Muhammad obtained under the deed 
of sale. ¿The properties comprised in the 
*deed of sale related to a*certain undivided 
share which the vendors Kadir Kunhi and 
his son were entitled to get in. right of one 
Kochu Kathija in the estate of her father 
one Mokkar. It is the case of the plaintiffs 
that the suit properties formed patt of the 
estate of Makkar, father of defendants 
Nos. 1 and 2 and Kochu Kathija, that after 
the death of Makkar the property devolved 
on defendents Nos. 1 and 2 Kochu Kathija 
and Ayisumma, the widow of Makkar, that 
Kochu Kathija diedon December 17, 1918 
leaving her surviving her husband Kadir 
Kunhi’s son Ahmed, defendant No. 21 in 
the suit, and her minor son Kunhi Makkar 
and her mother Ayisumma, that Ahmed 
assigned the shares due to him and his 
minor son by the said deed dated August 
15, 1919 to Kunhi Muhammad and that the 
said right was mortgaged by the latter to 
the present plaintiffs by the deed of mort- 
sgage aforesaid, Ex. G. The main defence 
was that Kochu Kathija died before Mak- 
kar and she did not leave any male issue 
and that in law the plaintiffs as mortgagees 
are not entitled to sue for partition. The 
learned District Munsif found that Kochu 
Kathija predeceassd Makkar and she did 
not leave any male issue and dismissed the 
suit. On appeal the learned Subordinate 
Judge came to a different concluison. He 
held on the evidence that Kochu Kathija 
died after Makkar and she left a son.one 
Kunhi Mukkar. He however, teok the vigw 
that the plaintiffs as mortgagees are not 
entitled to sue for partition and therefore 
affirmed the decision of the learned Dise 
trict Munsif dismissing the suit, It is 
against this decision the plaintiff's have 
preferred this second appeal, 

The only question for decisionis whether 
the view taken by the learned* Subordinate 
Judge is sound. At the outset, it may be 
stated that as a general principle of law 
it cannot be said that a mortgagee of 
an undivided share-of property from a ten- 
ant-in-common is not entitled to sue for 
partition. An alienee from a tenant-in” 
common cansue his co-tenant for partition 
i £ 
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and delivery of the share which the alienor 
is entitled to. The alienation need not be cf 
the entire interét of the tenant-in-com- 
mon; it may also be of a limited interest, 
The interest may be that of a lessee or 
mortgagee, but the tenant-in-;common must 
be entitled to anestate in posession and 
not to a remainder ora reversion. , These 
Principles are well recognised in English 
law and s. 44, T. P. Act, only embodies 


those principles., The said sectfon, so far, 


as it is relevant for the present discussion, 
runs thus: 

“Where oneof two or more co-owners of immov- 
able property, legally competent in that behalf, trans- 
fers hig share of such property os any interest there- 
in, the transferee acquires, as to such share or in- 
terest, and so far as is necessary to give effect 
to the transfer, the transferor's right to joint pos- 
session or other common or part enjoyment of the 
property, and to enforce a partition of the same 
but subject to the conditions and liabilities affect- 
ing, at the date of the transfer,the share or interest 
so transferred.” 


It is thus clear that under this section 
not only a transferee cf a share but also 
of any, interest therein can sue for partition 
but the section imposes limitation, namely, it 
must be necessary to give effect to the 
transfer : vide Muhammad Jafar Khanv. 
Mazharul Hasan ||) and Ramasami Chetti v. 
Alagirisami Chetti (2), at p. 367. In both 
the cases it will be seen that a lessee from 
a tennant-in-common of an undivided share, 
was held entitled to sue for partis* 
tion. The question therefore in this case 
is whether it is necessary to have a 
partition to give effect to the transfer, that 
is the mortgage in favour of the plaintiffs. 
Thg mortgage in this case is not usufruc- 
tuary and the plaintiffs are not entitled 
to possession of the mortgage property. 
Partition therefore is not necessary for giving 
Possession to the mortgagee. The question 
again is, is it otherwise necessary to give 
effect to thg mortgage to have a partition. 
TH8 terms of ths deed of mortgage do 
not disclose any ground fcr effecting a 
partition. No doubt the mortgage deed 
confers a right on the plaintiffs to sue for 
partition but that would not entitle them 
to sue for partition if in law they are not 
entitled tg. The only interest which the 
plaintiffs got under the deed of mortgage 
iB to, have a sale of the property mortgaged 
to them. In fact, this is emphasized in the 
deed itself by the following covenant: 

“T agree that the amounts due as above hereon, 


inclusive of the costs of such litigation may he 
grocoveréd by sale of my right to itmes Nos, 1 


(D3 ALJ 47454 W N 1906, 199. 
(2) 27 M 361 (367); 14M L J 14. 
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to 76 of schedule properties in pursuance of this 
hypothecation thereof to you.” 

No doubtin addition to this the option 
> sue for partition of the properties mort- 
gaged is given to them, but the right 
that is really conferred is the right to sell 
the property mortgaged, and itis alse the 
right which the plaintiffs are ordinarily 
entitled to under the law. As it is not 
necessary to give effect to the mortgage 
to enforce a partition, the plaintiffs are 
not entitled to sue for partition and the 
suit has been rightly dismissed. In the 
result, the second appeal fails and is dis- 
missed with costa, 


N.-D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Rules Nos. 1603 and 1832 of 1939 
June 17, 1940 
Sen, J. 
Smt. UMASASHI DEBI—PeritionsR œ 
versus 
Smt. RADHA BINODINI DEVI 
AND OTARRS—OPPOBITA PARTY 

Bengal Tenancy Act (VIII of 1885 as amended 
in 1938), s. 26-F—Co-sharer executing transfer deed 
in favour of stranger before coming into force of 
s, 26-F but deed registered subsequently—Right of 
other co-sharers under 8. 26-F isnot affected, 

Where a co-sharer has executed a transfer deed 
in favour of a stranger before coming into force of 
s. 26-F, Ben. Ten. Act but it is registered after the 
section came into force, the property vests in the 
transferee on the dateof the execution but this will 
not affect the right expressly given by s. 26-F, to 
get the property transferred to other co-sharers by 
making an application to this effect within four 
months of the date of the receipt of the notice of 
registration of the deed. 

O. Rules from an order of the District 
Judge, Burdwan, dated June 10, 1939. 


Messrs, Jatindra Mohan Choudhury and 
Smriti Kumar Roy Choudhary for.Mr. Rame 
ani Mohan Banerjee, for the Petitioner. 

Messe. Chandra Sekhar Sen and Manind- 
ra Nath Ghose, for the Opposite Party. 


Order.—These two rules raise a common 
question for determination, They have been 
heard together and this order will govarn 
both the rules. 1 shall take up for conside” 
ration r, 1603 of 1939. The petitioner is a 
co-sharer in an occupancy holding. Her 
co-shsrers sold their share to the opposite 
party No. lewhois a stranger by two koba» 
las dated June 14, 1938. On August 31, 1938 
the kobalas were presented for registration 
and registered. On January 23, 1939 the . 
petitioner applied under s. 2 '-F, Ben. Ten. 


e Act, that “thes share sold to the opposite 
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party No. 1 be transferred to her, The 
learned Munsif refused the application. The 
Petitioner appealed to the District Judge 
who upheld the decision of the Munsff, 
Hence this application in revision. The 
ground on which tLe epplication of the peti- 
tioner was refused isthis. On the date of 
the executions of the kobalas the present 
s. 26-F, Ben. Ten. Act, was not in force. 
Under the old section a ecesharer tenant had 
no right to claim a re-transfer of a share of 
the tenancy sold toa stranger. This right 
was in the immediate landlord of the trans- 
feror. The present s. 26-F which confers 
the right on a co-sharar tenant to claim a 
transfer to him of the share of a tenancy 
sold to a stranger by another co-sharer came 
into force on August 18, 1938 after the exe- 
cution of the kobalas. The fact that the 
kobalas were registered on August 31, 1938 
after the new section came into force 
does not, according to the view of the lower 
Appellate Court, help the petitioner inas. 
much as s. 47, Regis. Act, says that a regis- 
tered document shall take effect from the 
date of execution and not from the date of 
registration, The lower Court held that the 
title to the transferred property had vested 
in the transferee on the date of the execution 
of the kobalas and that the petitioner could 
not claim to divest him of such title by rely- 
ing on a right which was not then in exist- 
ence and which had come into existence by 
an amendment of the law effected after such 
right had vested. : 


The petitioner contended that this view is 
erroneous. The argument of the learned 
Advocate on her behalf is that the transfer 
did not become effective till the date on 
which the kobalas were registered ; on that 
date s. 26-F was in force and the petiticner 
having applied within the time prescribed 
by s. 2'-F thereswas no bar in her way of 
getting a re-transfer. This is a case of 
first impression and it must be ,decided 
with reference only to the words of s. 26-F 
without the assistance of any judicial inter- 
pretation of the section. There is no doupt 
that the sale to the opposite party No. 1 
takes effect from June 14, 1938 (the-date of 
execution) and not from the date of registra- 
tion. Section 47, Regis, Act, is quite clear 


on this. It says; 

“A registered document shall operate from the time 
from which it would have commencedeto operate if no 
registration thereof had been required or made and 
not from the time of its registration.” 


The words used are “shall operate” not 
“shall be deemed to operate.” Therefore 
Thold that the transferin ,faveur of the 
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‘opposite party No. 1 operates from June 
°14, 1938 i. e.. from Before the amended 
s. 26-F came into force, < The next question 
is whether in this event the petitioner can 
get a re-transfer under s. 26-F, Ben, Ten. 
Act. Now what aré the words of this secs 
tion? The relevant Words are these: e 
“Ang one or more co-sharer tenants of the holding, 
@ portion or share of which is transferred, may with- 
in four months of the service of the notice under s. 26- 
O apply tothe Court for the said portion to be trans- 


e ferred to himself or themselves,” 


The section then goes on to say that if the 
application is in time and if certain deposits 
are made and other acts are performed the 
Court shall make an order allowing the ap» 
plication (26-F (5)), It further provides that 
from the date of making the order 
“the right, title and interest in the portion or share of 
the holding accruing to the transferee from the trans- 
fer shall..... be deemmed to have vested......... in the 
co-sharer tenant.” 


The notice to be served under s. 260 is 
the notice which has to be supplied to the 
Registering Officer by the transferor for 
service on the co-sharer tenants, under 
s 26-C (4), Ben. Ten. Act. To say that 
s. 26-F, Ben. Ten.Act, conferred a right of 
pre-emption upon a co-sharer from the date 
when the section came into force and tc 
argue from this that the conferment of such 
a right cannot have retrospective effect and 

, cannot divest persons of rights which had 

*already accured is neither an accurate 
statement of the purport of s, 26-F nor a 
sound argument of its effect on vested 
tights. It must be remembered that s. 26-0 
was put into force at the same time as s, 26-F, 
Section 24-O imposed certain duties upon 
the co-sharer tenant who had transferred his 
stare in the tenancy, It laid down that the 
transferor must file notices with the Regis- 
tering Officer and process fees so that the 
uotices may be served on his co-sharers and 
it said that unless this was dope the trans- 
fer would not be registered, Section 26.F 
gave the petitioner the rightto apply after 
receipt of this notice for a re-transfer of the 
sbare sold to him provided he applied 
witbin four months of the notice, 


The duties imposed upon the transferor 
by s. 26-O and the rights conferred upon 
the co-sharers by s. 26 F came into effect on 
August 13,1938. Onthat date s. 25-# in 
clearest terms gave one co-sharer the right 
to make an application to divest a stranger 
transferee of his tifle acquired by purchase 
from ancther co-sharer. It directed ing 
clear terms that the application should ba 

, made after receipt of the notive of regis: 
lA 
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tration and not before, The right to make 


the application would arise upon receipt of, 


this nctice. Before tbat the co sharer was 
not required todo anything nor could he 
do anything. The section prcvided that if 
such an application is-made and certain 
requisites were performed tke Court was 
bound to order a re-trarsfer. The seation 
did not say anything abcut tke date of 
execution-of the deed.of transfer. What has 
to be ascertained is whether all the condi- 
tions mentioned inse, 26-F have been satis- 
fied in this case. In my opinion, they have 
been satisfied. On the date on which tbe 
appl cation was made a part of the holding 
had been transferred by ea c:esharer to a 
stranger, the transfer was registered after 
the new s. 26-0 care into force, a notice 
under s. 26-0 was served on the petitioner 
and the application was made within four 
months of the receipt of the notice, : 
The other requisites provided in s. 26-F 
have admittedly been satisfied. There re- 
mained, in my opinion, no alternative in the 
Oourt but to perform its duties under the 
section and direct a re-transfer to the peti- 
tioner. The question whether the section 
has retrospective effect does nct really arise. 
It is not necessary for the petitioner to 
claim that the section has retrospective 
effect. She claims that on August 18, 1938 
she was given the right to apply for a re- 
transfer to her of the share of the tenancy 


asserts that there are no reasons why she 
should be déprived of the right which the 
section expressly grants to her. I consider 
that therecan be no answer to this claim. 
Tha provision contained in s. 47, Regis. 
Act, whereby a transfer is made to 
relate back to the date of the execution of 
the document does not really touch the ques- 
tion which has to be decided I agree that 
the Jransfer to the oppcsite party must be 
taken to have been made on June 14, 1938; 
I agree that the right to the property vested 
in the opposite party cn that date but this 
will not affect the right expressly given to 
the petitioner by s. 26-F, Ben. Ten. Act, to 
get the property transferred to her by make 
ing an application to this effect within four 
months of the date of the receipt of the 
notice of registration of the deed. In this 
view,.the order passed by the learned Court 
below must be set aside and the application 
for re-transfer must be allowed. The Rule 
is made absolute withecosts. Hearing-fee 
one gold mohur. -This decision wil! also 
‘affect r. 1832 of 1939. The point involved 
there is exactly the same, That Rule is also 
XN 
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made ahsolute with coste. Hearing-fee one 
gold mehur. 
8. 


Rule made absolute. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 29 
af 1937 
November 8, 1939 
e Leos, O J. AND KRISANASWAMI AYYANGAR, J. 
MEENAKSHI AMMAL AND aNotHER— 
APPELLANTS 


versus 
MURUGAYYA MOOPPANAR— 
RESPONDENT 

Hindu Law—Succession—Stridhan—I Illegitimate 
daughter, if can succeed to stridhana of her mother's 
mother, 

So far asthe daughter is concerned she is entitl- 
ed under the Hindu Law to succeed to her mother's 
property notwithstanding she is illegitimate. There 
is, however, no authority which extends the right 
of an illegitimate daughter to succeed beyond the 


right to succeed to her mother’s stridkanam, Hence e 


the illegitimate daughters of a Hindu woman are 
not entitled to succeed tothe stridhanam of their 
mother's mother, where the family is governed by 
the ordinary Hindu Law and not by rules based 
on custom as in the case of dancing girls, 


L. P. A. against the judgment of Varada- 


chariar, J., in S. A. No, 1280 of 1932 report- 
ed in 169 Ind. Cas. 627, 


b : Mr, K. S. Desikan, for the Appellants. 
sold to the opposite party No. 1 and she 


Mr. S, Muthiah Mudaliar, for the Respon- 
dent, 


Leach, C. J —The question raised in this 
appeal is whether the illegitimate daugh- 
ters of a Hindu woman are entitled to 
succeed to the stridhanam of their mother’s 
mother, the family being governed by the 
ordinary Hindu Law and not by rules based 
on custom as in the case of dancing girls, 
The appellants are the illegitimate daugh- 
ters of one Dharmu Ammal, who died on 
April 27, 1921. Dharmu Ammal was the 
legitimate daughter of one Murugayi Am- 
mal, who left stridhanam property. The 
appellants claim that under Hindu Law 
they are the nearest heirs of Murugayi, who 
was also survived by Venkatachalam Chetti 
the grandson of her sister. It is common 
ground that if the appellants are not heirs 
of Murugayi the person entitled to the pro- 
perty is Venkatachalam. The suit out of 
which this appeal arises was filed by the 
appellants in the Oourt of the District Mun- 
aif of Tiruvadi with the object of setting 
aside an alienation of immovable property 
forming part of Murugayi's stridhanam. The 

e 
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alienation was in favour of the respondent's 
predecessor-in-title and was made by Ven- 
katachalam on July 20,1910. The Distrigt 
Munsif accepted the appellants’ contention 
that they. were the heirs of Murugayi 
and decreed the suit, but his decision 
was reversed on appeal by the District 
Judge of West Tanjore. The appellants 
then appealed to this Court and their 
appeal was heard by Vafadachariar, J, wko 
confirmed the decree of the District Judge. 
Varadachariar, J. pointed out that the 
general principle of the Hindu Law was 
undoubtedly to limit heirship to legitimate 
issue, but in the case of illegitimate sons 
amongst Sudras a special exception had 
been made by the texts. The exception 
did not however, extend beyond the illegi- 
timate sons of Sudras. The fact that Courts 
had recognized as between a mother and 
her illegitimate daughter the right of 
inheritance was no warrant for the extene 
sion of sapindaship to other relations. It 
has been argued on behalf of the appellant 
that the following parsgraphs from the 
Mitakshara, Chap.II,s 11, should be read 
as including both the legitimate and illegi- 
timate daughters : 

“(15) On failure of all the daughters, the daughters’ 
daughters take, under this text. ‘It will go to the 
daughters if she leaves progency, dc," 

(16) If there be a multitude of these (and if they 
be) children of different mothers, and unequal in 
number, shares should be allotted to them through 
their mothers, as directed by Gautama ; ‘Or, 
according tothe mothers, let the special shares (be 
adjusted) in each clags,’ : 

(17) If there be daughters as well as daughters’ 
daugthers simultaneously, a trifle only should be 
given to the daughters’ daughters. As has been 
directed by Manu: ‘Such of the daughters of those 
(daughters) as may exist, even to those something 
should be given, as may be fit, from the property of 
the grandmother, on the score of aftection.’” 

This argument is expressly negatived by 
the decision of this Court (Oldfield and 
Seshagiri Iyer, JA.) in Meenakshi v. Muni- 
yandi Panikhan (1), Oldfield, J. observed : 

“It was then contended that references t8 ‘daugh- 
ters’ inthe Mitakehara should be read as including 
all daughters, both legitimate and illegitimate, and 
that all alike should be preferred to the legitimate 
son, as heirs to their mother. But, firstly, that is 
not the primary sense ofthose references and is un- 
authorized by the rules of interpretation recognized 
by both English and Hindu Ltw :.vide Bhimacharya 
v. Ramacharya (2), And next, it has not been shown 
how such a substition can be carried out or logically 
limited, should it, for instance, be extended to the 
law relating to the daughter's right to inherit from 
the father, in spite of the absence of? any special 
provision in her favour such as is available in the 
case of illegitimate sons ?” 


(1) 38 M 1144; 25 Ind. Cas. 957; AI R 1915 Mad. 
63; 27 M L J 353. 
(2) 33 B 452; 3 Ind. Oas. 750; 11 Bom. If R 654. 
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Seshagiri Iyer, J. after referring to the 
*text conferring a right of heirship on the 
illegitimate son of a Sadra, observed that 
illegitimate children have no place in 
Hindu Law when there are legitimate heirs 
at least under the Mitakshara system, 
except in the special case of the illegitimate 
son of a Sudra, Before the ordinary rules 
of succession can be departed from in favour 
of illegitimate offspring, there must be exe 


e Press authority to b foyndin the ancient 


texts or some statutory provision. It is cons 
ceded that the texts do not go beyond mak- 
ing provision in respect of an’ illegitimate 
son of a Sudra and the appellants are not 
able to rely on any statutory provision, 
With one exception, the cases which have 
been quoted to the Court have all had re- 
ference to the rights of the daughter, not 
the grand:daugater, to succeed, Itis not 
disputed by the learned Advocate for the 
respondent that so far as the daughter is 
concerned she is entitled under the Hindu 
Law tosucceed to her mother's property 
notwithstanding she is illegitimate. Of 
course, if there were alsə a legitimate 
daughter the illegitimate daughter would be 
postponed to the legitimate issue, 

The case which provides the exception is 
Angimmal v. Venkata (3), where the ques- 
tion was whether the degradation of a 
daughter on account of her adultery put an 

tend to her right to inherit the stridhanam 
property of her mother. It was hed that 
because the daughter had been living in 
adultery she did not lose her right to inherit 
her mother’s s'ridhanam property. Oa thig 
finding it was held that the daughter's two 
illegitimate daughters wera held to be ene 
titled to their grandmother's stridhanam in 
preference to their mother’s brothers. The 
question whether the illegitimate daughters 
were entitled to inherit their grandmother's 
property Was never raised. It was merely 
assumed that the illegitimate daughttra 
took their mother’s place, Therefore the 
judgment in that case cannot be read as 
deciding the question now before us or ac- 
cepted as an authority in favour of the 
appellants’ contention. 

The learned Advocate for the appellants 
has drawn the Court's attention to a 
statement in Sir Hari Singh Gour's Hindu 
Code, Edn. 4,p. 1149 where it is stated ‘that 
uochastity and illegitimasy ara no bar to 
succession to stridhayam. ‘This broad state- 
mentis based on the decisions of the Bombay 
High Oourt in Advyappa v. Rudrava (i)e 

(3) 26 M 509, 
e (4) 4B104, 

f. 
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and Tara v. Krishna (5), An examina 
tion of the judgments in these cases, hows, 
ever fails to lend. support to the statement 
that illegitimacy is no bar to succession to 
stridhanam, if by this is meant succession 
to the stridhanam of @ person other than 
thg mother? In the former of these two cases 
the question was whether under the Bindu 
‘Law prevailing in the Bombay Presidency a 
daughter was barred by incontinence from 
succession to the estate of her fajher, and 
it was,beld that she was not. 
case, a daughter who had lived by prostitu- 
ticn claimed her father’s property as heir 
to the exclusion of her sisters who were 
married. The question was whether the 
rule that an unmarried daughter inherits 
to her father before his married daughter 
‘applied in such a case. It is clear that there 
‘js no authcrity which extends the right of 
an illegitimate daughter to succeed beyond 
‘the right to succeed to her mother's stri- 
dhanam. I eonsider that the decision of 
Varadachariar, J. is correct and that the 
appellants are not entitled to have the 
alienaésion set aside, They are not heirs of 
Murugayi and the person who is entitled to 
her property is Venkatachalam who was 
responsible for the alienation to the res- 
pondent’s predecessor-in-title. The appeal 
will be dismissed with ccsts. 

Krishnaswami Ayyangar, J.—I am of 
the same opinion. I can tind no warrang 
for holding that asa general rule the sys- 
tem of succession under the Mitakshara Law 
is based on a relationship other than a 
relationship through valid marriage and legi- 
timate descent. A qualified right in favour 
of the illegitimate son amongst Sudras 
by .choice of the father as it has been des- 
cribed, has been recognized but this is in the 
nature of an exception and must accordingly 
-be kept within the limits of the exception 
itælf. It is true that an illegitimate daugh- 
ter has be&n held to be entitled to inherit to 
the siridhanam property of her mother. 
This right will however be found on exami- 
nation to be based not upon any ancient 
texts or rule of law but upon custom and 
analogy: See Myna Bat v. Ootaram (6) at 
p.. 201. Reference was made by learned 
Counsel for the appellant to a passage from 
Yagnavalky® cited in the case mentioned. 
That passage is : i 

“A damsel's child is one born of an unmarried 


woman ; he is considered the son of his maternal 
grand-sire.” 6 


(5) 31 B 495; 9 Bom. L R 774. 
(6) 8MI A400;2 MH O R 196(20Ll;2 WR 4; 
1 Suther 452; 1 Sar. 797 (PO). 
e 
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This text has reference to the kanina 
son; one of the twelve sons recognized in 
the ancient law of whom all except one 
Have long since bec-me obsolete. The pas» 
sage throws no light on the right of a 
daughter's daughter to inherit to her grand- 
monther’s estate, Even if the text should be 
held to have validity at the,present day it 
would only mean that a kantan son would 
be entitled to inherit directly as a son to 
the maternal grandfather's estate. The 
tekt however, has really no bearing on the 
question which falls to be decided in this 
cuse, 

Ns. Appeal dismissed. 


PATNA HIGH COURT” 
Letters Patent Appeals Nos. 15, 16 and 
17 of 1938 Å 
April 26 1939 
HaARRIRS, O, J. AND Wort, J. 
SREE RADHA GOBINDA JIEU 
THAKUR AND oraers—DEFENDANTS— 
APPELLANTS - 
versus 
SUSIL KUMAR ROY OHAUDHURY 
AND OTHERS—PLAINTIFFS— RESPONDENTS 

Orissa Tenancy Act (II of 1913), 8. 16 — Construc- 
tion—Consent, form of — Whether consent is given is 
queation of fact—Held, there was consent and landlord 
could recover transfer fees from transferee. 

Section 16, Orissa Ten. Act, does nothing more 
than place a duty upon the transferee to move, in his 
sense of adebtor finding out his creditor, but it does 
not prevent the landlord from moving and (sic) 
agreeing to the transfer before the application con- 
templated by s. 16 is made. The Act nowhere lays 
down what form the consent should take and whether 
Consent has been given or not is a question of 


fact. 

Where the landlord enters the name of the trans- 
feree in his register and accepts kabuliyats executed 
by the transferee subsequently, the transfer must 
be deemed to have consented to by thelandlord and 
he is entitled torecover transfer fees from the trans- 
feree under s. 16, 52 Ind. Oas. 231 (1), distinguished, 

L, PA. against a judgment of Mr. Justice 
Mohammad Noor, dated April 6, 1938. 


Mr. G. C. Das, for the Appellants. 
Mr, S. K. Mitra, for the Repondents. 


Wort, J.—This appeal is from the deci- 
sion of Mohammed Noor, J., by which he 
allowed the claim of the plaintiff-landlords 
under s. 16, Orissa Ten. Act, to the transfer 
fees in three suits; the defendant was a 
tranferee who was liable to pay the fees to 
the landlords under that section of the Act 
which I have mentioned. On June 11, 
1930, the landlords entered the defendant's 
name in, their register. Some days later 

i) 
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kabuliyats were executed by the defendant 
in favour of the landlords. In those circum- 
stances it is impossible to hold otherwise 
thao that the landlords consented to the 
transfer. That being so in my judgment 
it is clear that the landlords were entitled 
to the fees provided by tte section to which 
I have referred. The argument put forward 
by the learned Advocate on behalf of the 
defendant-appellant is in my opinion unsuse 
tainable. Section 16 provides that “in cases 
other than those covered by s. 15" 65. 15 2f 
the Act making exception to the liability to 
pay the transfer fees 


“when a tenure or portion of a tenure is transferred 
by sale, gift or exchange, the transferee or his suc- 
cessor-in-interest shall apply to the landlord to whom 
the rent of the tenure or portion thereof is payable 
for registration of the transfer, and the landlord 
shall in the absence of good and sufficient reason to 
the contrary, allow the registration of the transfer 
(s. 16, Orissa Ten, Act)” 


Sub-s, (2) of that section provides that 
if the landlord “accepts the fee authorized 
“by sub-s. (1) his consent to the transfer 
shall ba deemed to have been given.” Now 
what in my opinion is a wholly artificial 
argument is that, as the section provides 
that the transferee “shall” apply to the land- 
lord, nothing can confer on the Jandlord 
any right to the registration fee till that 
application is made by the transferee. That 
in my opinion is an impossib!e construction 
to be placed upon the Act. Section 16 of 
tbe Act does nothing more than place a duty 
upon the transferee to move, in the sense 
of a debtor finding out his creditor, but it 
does not prevent the landlord from moving 
and (sic) agreeing to the transfer (as in this 
case before us) before the application con- 
templated by s. 16 is made. If the conten- 
tion of the learned Advocate for the defen» 
dant-appellant is correct, it would result in 
this, that although the transfer has in fact 
been agreed to by the landlord, the defen- 
dant can preclude the landlord frọm re- 
covering the fee which is rightfully due to 
the landlord under s, 16 of the’ Act by not 
taking action, In the circumstances of this 
case, as I have already said, the transfer 
must be deemed to have been consented to 
by reason of the entry in*theregister of the 
landlord on June 11 and the acceptance of 
the subsequent kabuliyats. The Act no- 
where lays down what form the consent 
should take and whether consenf has been 
given or not is a question of fact which has 
been decided against the defendant in the 
Oourt below, and in addition the necessary 
inference from the facts which I have men- 
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tioned would be that consent had been 
given. e et 

Reliance was placed upan the decision of 
this Court in Gobind Ramanuj Das v. Des 
bendra Bale Dasi (1). There it was clear 
from the facts as found by the Oourts that 
on the application of -the transferee the 
landlerd had refused to recognize the trans 
fer. There was some question whether his 
agent had authority to recogaize-any such 
transfer, and that was.decided in the nega- 
dive. Not having givens his consent he 
proceeded to bring the action out of which 
the appeal arose, and Sir Dawsop Miller in 
delivering the judgment of the Court made 
this observation: e 

“Tt follows that the landlord's consent not having 
been given before the institution of the suit there 
was at the time of the institution of the suit no 


cause of action and that the plaintiff's suit must 
be dismissed.” 


Reliance was placed upon certain obser- 
vations which it is said would support the 
contention that the condition precedent to 
the right of the landlord to claim the trans: 
fer fee wasthe application by the transferee. 
The case does support the contentian as it 
was found that the landlord bad not con- 
sented to the transfer, In one part of the 
section (the first part) it places a duty upon 
the transferee to move and in another part 
of the section to which I have already re 
ferred (sub-s. 2) it protects the tenant by 
Providing that once the landlord has ac» 
tepted the fee, he cannot turn round and say 
that he has not consented to the transfer, 
On the findings and the necessary inference 
that the landlord has eccnsented to the 
transfer the landlord was entitled to re- 
cover. The judgment of Mohamad Noor,J. 
is right and must be upheld. The appeal 
fails and must be dismissed with costs 


throughout. This order governs all three 
Letters Patent appeals, 
Harries, C. J.—I agree. © 


8. Appeal dismissed » 
0P 4 Pat, L J 387; 52 Ind, Cas. 231; A I R 1919 Pat. 
7. 





MADRAS HIGH COURT 
Second Appeals Nos. 70) and 751 and 
Miscellaneous Appeal No. 388 qf 1936 

October 31, 1939 e 
HoRwWILL, J. F 
POTHUKUCHI MAHALAKSHMI— 
APPELLANT 


TK SUS 
MODALI SURYAKANTA -MANIKYAMBA 
AND CTHERS—RESPONDENTS. 
Hindu Law—Stridhan—Inherttance to anwadhyeka 
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stridhan property—Rule in Madras Presidency—Text 
to be followed—Widewed daughter v. daughter'g 
daughter. ` 
_ In the Presidency ‘of Madras with regard to the 
inheritance of stridhana property, the Mitakshara is 
to be preferred to the Smritichandrika, All the 
text books agree that daughter in this text of 
Mitakshara sineludes a widowed daughter and one of 
tBe reasons for this is thatthe order of preference 
among the daughter depends largely upon their 
indigence. Just as an unptovided married faughter 
is preferred to a marsied provided daughter, so a 
married daughter who had lost the support of her huge 
band is preferred taa married daughter? who has not, 
Consequently a widowed daughter is to be preferre 
toa daughter’s daughter in the matter of inheriting 
anwadhyeka gtridhan property. 

[Case-law referred to.) 


S. As, and Misc. A. agSinst the decree of 
a Sub-Judge, Ellore, in A. S, No. 255 of 
f 5, 


Mr. M. S, Ramachandra Rao, for the Ap- 
-pellant, 

Messrs. K. Kameswara Rao and M. Appa 
Rao, for the Respondents. 


Judgment.—The only question that 
‘arises in second Appeal No 705 of 1936 is 
whetfer a daughter’s daughter is to be 
preferred to a widowed daughter in the 
matter of inheriting anwadhyeka siri- 
dhanam property. Both the lower Oourts 
have held that the widowed daughter was 
to be preferred. One of the grand daughters 
(plaintiff No. 1) has appealed. The contest 
between the widowed daughter and ths 
grand daughter arises because of a difference 
of ‘opinion with regard to this matter, in 
the Mitakshara and the Smritichandrika. 
“The Smritichandrika says that bhartridatia 
and anwadhyeka stridhana pass to sons 
and daughters, all inheriting together in 
equal shares and that daughters include 
maiden daughters and married daughters 
whose husbands are alive, but not widowed 
daughters, The order of inheritance given 
by the Mjtakshara with regard to the same 
class of property is (1) unmarried daughter; 
-(2) married daughter who is unprovided for; 
(3) married daughter. who is provided ‘for; 
daughter's son, son, and others coming 
later. The question whether with regard to 
the inheritance of stridhana property, the 
Mitakshara is to be preferred to the Smriti- 
chandrika . was carefully considered by 
Muthuswami Ayyar, J., in Simmant Ammal 
v. Muthammal (1) and he has given cogent 
reasons for preferring the Mistakshara on 
this point. He says that all commentators 
other than the Smritichandrika have follow- 
ed the Mitakshara and that the Smriti- 
chandrika stands alone in its interpreta- 
tion, which Ghose in his Hindu Law says js 


i POTHUKUOAI MAHALAKSHMI Ù, MODALI SURYAKANTA-MANIKYAMBA (MADR) 19110 


due to a misapprehension of the text of 
Katyayana. 

The precise problem presented in this 
‘Sppeal has not been decided; but the same 
texts have been considered not only in 
Simmani Ammal v. Muthammal (1) but ina 
number of other cases, including Bhujanga 
v, Ramayamma (2), and Muthappudayan v. 
Ammani Ammal (3). Muthuswami Ayyar, J. 
was also a party to the decision in Bhujanga 
v Ramayamma (2) which naturally follows 
Simmani Ammal v. Muthammal :1). Both 
in Muthappudayan v. Ammai Ammal (3) 
and in Rajugramant v, Ammani Ammal 
(4), it has been made clear that in the 
presidency of Madras Mitakshara is the 
paramount authority. Sengamalathammal V. 
Velayudha Mudaly (5) is the only case in 
which the Smritichandrika seents to have 
been preferred to the Mitakshara and that 
was because it was found that the parti- 
cular text of the Mitakehara under cone 
sideration was based on a mistake and all 
the other authorities were unanimous in 
giving a different interpretation. If the 
Mitakshara is the prevailing authority on 
the point raised in this appeal, there can be 
no doubt that the fact that the daughter is 
a widow makes no difference, All the text 
books agree that daughterin this text of 
Mitakshara includes a widowed daughter 
and one of the reasons for this is that the 
order of preference among the daughter 
depends largely upon their indigence. Just 
as an unprovided married daughter is 
preferred to a married provided’ daughter, 
so a married daughter who had lost the 
support of her husband is preferred to a 
married daughter who has not, Second Ap- 
peal No. 705 of 1935 therefore fails and is 
dismissed with costs. Second Appeal No, 751 
of 1936, which raises inter alia the same 
point, is from the judgment of the Govt. 
Agent, East Godawari, Ss the appeals are 
from judgments of different Courts, there 
should, I think, be separate costs, especially 
as there is another point in this appeal 
which would have had to be argued ıf the 
above point of law had been decided other- 
wise. Second Appeal No. 751 of 1936 is 
therefore dismissed with costs algo. Oivil 
Miecellanecus*Appeal No. 388 of 1936, for 
similar reasons, is dismissed but without 
costs, (Leave refused). 


ND, à Ap peal dismissed. 


(1) 3 M 265, 
(2) 7 M 387. 
(3) 21 M57; 8M LJ9. 


(4) 29 M 338. 
(5) 3 MSH OR 312. 
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LAHORE HIGH COURT 
Full Bench 
Second Appeal No. 90 of 1939 
June 17, 1940 ° 
Tex Osann, DIN MonAMMAD AND Ram 
LALL, JJ. 

MUNICIPAL OOMMITTEE, 
MONTGOMERY—DEFSNDANT—APPELLANT 
versus 
MASTER SANT SINGH -—P LAINTIFE— 
RESPONDENT 

Punjab Municipal Act (III of 1911), ss. 61 (1) ©), 
86—Person not owner but hirer of motor lorries— 
Imposing of tax upon such person under s. 6L (1) 
(c) ta ultra vires—Suit by such person for perpetual 
tnjunction restraining Municipality from recovery of 
such tar, if can be entertained by Civil Court-- 
Hirer of motor lorries is not owner—Specijic Relief 
Act (I of 1877), ss. 54, 58—Illegal imposition of 
tax by Municipal Committee—There is breach of 
obligation—*Aggrieved person can sue for injunction 
restraining Municipal Committee from imposing and 
collecting such taz—Illegal imposition of tax by 
Municipality under 8.61 (1)(c), Punjab Municipal 
Act (III of 1911)—Perpetual injunction can be grant- 
ed to person aggrieved as there is no equally 
efficacious relief under Punjab Municipal Act. 

e A Municipal Committee is a creature of the 
statute, It is brought into existence by, or under 
the authority of, an express legislative enactment 
to have control over municipal affairs within defin- 
ed local limits and can- exerciss such powers of legis- 
lation, taxation and regulation asare entrusted to 
it by. the Legislature, If in the exerciss of these 
powers the Committee makes a mistake, it will 
merely be a cass of erroneous exercise of jurisdic- 
tion, and the aggrieved party must seek his remedy 
in the manner, and from the forum, provided in 
the statute. If, however, its action is in excess of, 
or in contravention of the powers, conferred on it 
by the statute, the subject has his ordinary remedy 
to seek relief in the Oivil Oourts, unless their 
cognizance is either expressly or impliedly barred. 
The remedy provided in s. 84, Panjab Municipal 
Act is confined to those acts. only which are done 
under the Act, and the bar provided iu s, 88 ig 
similarly confined to matters covered by the Act and 
does not extend any further, The word “ liability ” 
as used in sub-s, (L) of s,88 refers to that liability 
which arises under the foregoing sections only and 
this interpretation is supported by a reference to 
Bub-s. (2) of s. 84, where the question as to the lia- 
bility to a tax is clearly envisaged to arise in an 
appeal against the assessment or levy of any tax 
under the Act. It cannot be conceived fhat the 
. Legislature while enacting a bar under s. 86 contem- 
plated any liability arising from a tax which was 
not permitted under the Actor any demand which 
was being made in contravention of the pro- 
visions of the Act. A démand for a tax 
under s. 61 (c) from a person who is not an owner 
bat only a hirer of motor lorrtes is ultra vires and 
a suit for perpetual injunction restraining the 
Municipality from recovering such tax can be en- 
tertained in Oivil Oourt. 159 Ind. Oas, 1039 (5) 
Overruled. [p. 74, col. 2; p. 75, col. 1; p. 67, col, 2.) 

[Oase-law reviewed.] 
The mere fact that a lorry displays the board of 
a certain company does not necessarily lead to an 
inference that the company is the owner thereof. 
The ordinary meaning of the word “ owner" is “ one 
who owns or holds something as his 0wn;a pro- 
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Prietor ; one who has the rightful claim or title bo 
a thing” and nearly the same meaning attaches to 
“his term in law. A hirer cannot be called an 
owner. [p. 68, col, 1,} . 

The word ‘obligation’ as used inthe Specific Re- 
lief Act is very wide in its application, The 
term covers all those. things which it other- 
wise implies in its ordinary or legal parlance, 
An inhabitart of a municipality has a right noto 
be taxed illegally and the Committee has a corres- 
ponding obligation noteto impose any illegal tax. 
If, therefore, a Committee jmposes a tax on a per- 
son on whom it cannot be imposed under the Act, 
it does commit a breach of an obligation impliedly 

“existing in his favour, and thé person aggrieved can 
relieve himself from harassment by invoking the 
mode of relief provided ins. 54. [p. 73, col. 1) 

The question whether an “equally efficacious reliefs 
can “certainly " be obtained by “ any other usual 
mode of proceeding®” is a question of fact to be 
determined in each case on its own circumstances, 
and nohard and fast rule canbe laid down in the 
matter. The remedy provided ‘in s 84, Punjab 
Municipal Act applies only to those cases which 
arise under the Act and isnot meant to meet those 
which are outside the Act, The prescribed remedy 
cannot, therefore, be considered as a “usual mode 
of proceeding ” in cases where illegal taxation is 
objected to. So far as “effisaoy " is concerned, it 
is evident that an aggrieved person has still a 
right to move the Civil Oourts if he is defeated in 
the forum prescribed in the Municipal Act, while a 
decision in the Civil Courts is final, and it cannot, 
therefore, be urged that the remedy prescribed by 
the Act, though it may tura out to ba “etficacious,” 
is “equally ’ so, Similarly, the suggestion that a 
pergon may firat pay an illegal tax and then sue 
for & refund is open to the objection that in certaia 
cases it may turn out to be much more annoying 
and much more expensive than resort to Oivil Courts. 
Where, therefore, a pərson upon whom a tax is 
tmposed under s. 61 (1) (e), Punjab Municipal Act 
objects to it on the ground that it is illegal, a per- 
petual injunction can be granted under s, 56, Speci- 
fic Relief Act, {p. 74, cols. 1 & 2,j, 

S. A. from the decree of the District 
Judge, Montgomery at Lahore, dated 
November 19, 1933. ° 

Mr. Amar Nath Grover, for the Appellant. 

Mr. J. L, Kapur, for the Respondent, 


Din Mohammad, J.—This case has 


been referred to a Full Banch in the 
following circumstances. Therespondgnt, 
Sant Singh, was ranning a “motor bas 


service known as the Nishat Bus Service, 
He himself owned only one lorry and the 
other lorries he hired from different owners, 
For the purpose of his business, all these 
lorries were kept within the -limits of the 
Municipal Committee, Montgomery. Tho 
Committee levies a tax under s. 61 (1) 
(c) payable by the owners on” all vehicles 
kept within the Municipality. On March 
12, 1937, the Committee served a notica 
of demand for Rs, 530 on Sant Singh on 
account of tax on @il lorries used in the 
business of. the Nishat Bus Service ‘from 
August 1935 to Marca 1937. Sant Singh 
refused to mset the demand in ralation 
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on May 17, 1937, fostituted a suit against. 


the Municipal Committee for a perpetual 
injunction to restrain the said Committee 
from realizing the tax demanded from 
him on the ground that he was not the 
owner of ‘the lorries, and consequently, 
the demand made from him was illegal 
and ultra vires of the Gommittee. Various 
defences were raised by the Municipal 
Committee, with some of which we are not 
at present concerned, The main ccntroversy 
Taged round the questions whether the 
Civil Courts could entertain a suit of that 
nature and, if so, whether the relief by 
way of injunction could We granted. The 
trial Orurt found in favour of the plain- 
tif on both the points and the District 
Judge affirmed its decision on appeal. 
Thereupon, the Oommittee preferred a 
second appeal from the order of the District 
Judge which came for hearing before 
Dalip Singh, J. Impressed by the fact 
that even in this Court there wasan ap- 
parent conflict of authority on the question 
of theejurisdiction of Oivil Courts, he re- 
commended to the Hon'ble Chief Justice 
that the case be laid before a larger Bench, 
and the Hon'ble Chief Justice has placed it 
befcre a Full Bench. . 

In order to appreciate the nature and 
force of the objection raised on behalf of 


the appellant, it will be necessary to refers 


to the provisions relating to taxation in 
the Punjab Municipal Act. They are 
contained in Chap, V. By s.61 (1) (ce), a 
Oommittee is empowered to imposea tax, 
payable by the owner, on all or any 
vebicles among other things kept within 
the Municipality. Section 62 lays down 
the procedure to be followed ln the impasit- 
ion of taxes, Section 63 deals with pre- 
paration of assessment list and s, 64 with 
its epublication and completion. Section 65 
provides fof the revision of assessment list, 
s. 66 for its settlement and s. 67 for 
further amendments to be introduced in 
the list, Section 68 lays down that no 
new list need be prepared every year. 
Sections 69 to 86 are headed “General 
provisions.” Section 69 enacts that no 
assessment and no charge or demand of 
any tax made under the authority of this 
Act shall be impeached or affected by reason 
of any mistake in the name, residence, 
place of business, or occupation of any 
person liable to pay the tax or in the 
description of any property or thing liable 
*to the tax, cr of any mistake in the amount 


of assessment or tax, or by reason of any 
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clerical error or other defect of form. It 
is also said that it shall not be necessary 
to name the owner or occupier of the proper- 
ty taxed or assessed. Sections 70 and 71 
deal with exemption and s. 72 deals with 
remission of taxation. 

Sections 73 provides that every person 
shall, on the demand of an officer duly 
authorized by the Committee in this bee 
half, furnish suche information as may be 
necessary in order to ascertain whether 
such person is liable to pay any Municipal 
tax. Subs, (1) of s. 74 provides that 
notice shall be given to the Committee of 
all transfers of title of person primarily 
liable to payment of property tax. By 
sub-s. (2), it is provided that a person 
primarily liable for the payment of a tax 
on any property, who transters his title to 
or over such property without giving notice 
of such transfer to the Committee as afore- 
said, shall, in addition to any other liability 
which he incurs through such neglect, 
continue liable for the payment of all such 
taxes payable in respect of the said property 
until he gives such notice or until the 
transfer shall have been recorded in the 
Oommittee’s books. By subss. (3), whenever 
the title to or over any building or land 
devolves upon any person by inheritance, 
duty is “Gast upon the heir to give natice 
in writing” of such inheritance to the 
Oommittee within three months. Sub-s. (4) 
provides that nothing in the section shall 
be held to diminish the liability of the 
transferee (or heir for) the said taxes or 
to affect the pricr claims of the Committee 
for the recovery of the taxes due there- 
upon. Section 75 gives power of entry into 
any building for the purpose of valuation, 
Sections 76, 77 and 73 deal with octroi 
and terminal taxes. Sections 78-A, 78-B 
and 72 desl with some other incidental 
Matters arising out of taxatfon. 

Section 80 is headed ‘ Recovery of taxes 
payable by owners.” By sub-s. (L), it is 
enacted that when any sum is dueon ac - 
count of a tax payable under this Act in 
respect of any property by the owner. 
thereof, the Oontmittee shall cause a bill 
for the amount tq be delivered to the 
person liable to pay the same. By sub» 
ss. (2) and (3) it is provided that if the 
bill be not paid within ten days from 
the delivery, thereof, tha Committee may 
cause of demaad to be served on the 
person liable to pay the same, and, if'he 
does not, witnin seven days frum the service’ 
of the notce, pay the sum due, the sum 
due mayebe deemed to be an arvear of 
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tax and shall be a first charge on the 
property in respect of which it is payable 
and be recoverable as arrears of lande 
revenue. Sub-s, (4) lays down that if any 
tax leviable under the Act from the owner 
is recovered from the occupier, such occupier 
shall, in the absence of any contract to 
the contrary, Be entitled to recover the 
same from the owner and may deduct the 
same fromthe rent. Sections 8) and 8l-A 
prescribe the mode of recovering tax from 
defaulter. Section 82 provides for recovery 
of octroi and tolls in vase of non-payment 
or refusal. Section 83 empowers the Oom- 
mittee to lease the collection of oc‘roi or 
tolls. Section 84 is headed ‘‘Appeals against 
taxation.” Sub-s. (1) provides that an 
appeal against the assessment or levy of 
any or against the refusal to refund any 
tax under the Act shall lie to the Deputy 
Commissioner cr tosuch other officer as may 
be empowered by the Prov. Govt. in this 
behalf. Subes. (2) lays down that on the 
hearing of an appeal under the section, 
any question as to the ‘liability to, or the 
principle of assessment of, a tax arises 
on which the officer heating the appeal 
entertains reasonable doubt, he may, either 
of his own motion or on.. the application 
of any person interested,draw up a state- 
ment of the facts. of the case and the point 
on which doubt is entertained and refer 
the Statement. with - his own opinion on the 


point for the decision of the High Court ' 


Sub-sa. (4) to (4) deal withsubsidary matters. 
Section 89 provides for limitation of appeals 
in certain cases. Section 86 is headed: 
“Taxation not to be questioned except under 
this Act.” Sub-s, (1) reads: . 

“No objection shall be taken to any valuation or 
assessment nor shall the liability of any person to 
be assessed or taxed be questioned in any other 


manner or by any other authority than is provi- 
ded inthis Act,” 


e 

Sub-s. (2) enacts that no refund of any 
tax shali be claimable by any person 
ctherwise than in accordance with the 
provisions of the Act and the rules there- 
under. In support of the contention raised 
by the appellant that the Civil Courts 
have no jurisdiction inthe matter, reliance 
is placed on s. 84, read «with s. 86, Muni- 
cipal Aci. Li is urged that, in the first place, 
the plaintif is an owner of the lorries in 
Tespect of which ‘the demand was made 
from him and conséquently, he cannot 
contest nis liability otherwise than in the 
mauner prescribed in the Act itself. 
Secondly, even if it be held that the plaintiff 
is not an owner within the meaning of s. 61 
(4) ke), Municipal Act, the. plaintiffs recourse 
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to Civil Courts is bamwed by the terms 
of s. 88, Municipal Act., Counsel for the 
respondent, on the other hand, urges that 
under s. 9, Civil P. O., those suits alone 
are removed from the jurisdiction of the 
Civil Cours, of which the cognizance is 
either, expressly or impliedly barred, that 
the bar contained in ss. 84 and 86, Punjab 
Municipal Act, relates only to those matters 
which are covered by that Act, that the 
objection taised by the «plaintif in this 
case relates to a matter which was not 
within the competence of the Municipal 
Committee under the Act and that, conse- 
quently, the juriggliction of the Civil Courts 
was not ousted. He further contends that, 
on general principles, a subject cannot be 
deprived of his right to redress his 
grievance in the Oivil Courts, if the 
authority seeking to take advantage of the 
bar has acted beyond its jurisdiction. 

In my view, tha contention raised by 
the respondent's Counsel is more in 
consonance with law than the one raisad 
on behalf of the appellant. The gntire 
scheme of the Act dealing with the subject 
of taxation clearly indicates that the remedy 
provided in s. 8t is confined to those acts 
only which are done under the Act, and 
that the bar provided in s. 86 is similarly 
confined to matters covered by the Act and 

oes not extend any. further. The word 

liability” as used in sub-s,(1) of ‘s; 86 
refers to that liability which arises under 
the foregoing sections only and this inter- 
pretation is supported by a reference to 
sub-s. (2) of s. 84, where the question as 
to the liability toa tax is clearly envisaged 
to arise in an appeal against the assessment 
or levy of any tax under the Act. Ib cannot 
be conceived that the Legislature while 
enacting a bar under s. 86 contemplated 
any liability arising froma tax which was 
not permitted under the Act or awy demand 
which was being made in contraventions 6f 
the provisions of the Act. 

A reference to the sections dealing with 
taxation as summarized above would indie 
cate that in more places than one the words 
“liable” and “liability” are used and it 
was Clearly in relation to thoss. sections 
that the word “liability” was used in s., 86. 
Reference in this connection may be made 
to Dwarka Nath Dutt v. Addya Sundari 
Mittra (1) where a Division Bench, com- 
posed of Sir W. O,.Petheram, O, J., and 
Beverley, J., placed a similarly restricted 
meaning upon the word “liability” used 
in similar circumstances, If therefore a 
(1) 21C 319, 
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demand made by a Committee is not autho- 
. rized by the Act and the person affected’ 
thereby objects ‘to the payment on the 
ground that in making the demand the 
Committee was exercising a jurisdicion not 
vested in it by law, it can, by no stretch 
ofelanguage, be eaid that he is cbjectipg to 
his liability to be taxed under the Act. 
Any special piece of legislation may pro 
vide special remedies arising therefrom and 


may debar a subject from having” recourse e 


to any’ other remedies, but that bar will 
be confined to matters covered by the 
legielation and not to any extraneous mate 
ter. A corporation is the creature of a 
statute and is as much bound to act accords 
ing to law as the constituents thereof, 
namely, the individuales ruled by the 
corporation and if the corporation does au 
act in disregard of its character and intends 
to burden any individual with the conse- 
quences of its illegal act, an appeal by 
that individual to the general law of the 
land can in no circumstances be denied. 

If, therefore, it is fcund that the plaintiff 
was not an cwner of the lorries during 
the period in respect of which the tax is 
demanded from Lim, the demand will not 
be under the Act but outside the Act, 
inasmuch as a tax cn vehicles is payable 
by the owners only and not by those who 
do not own them. Counsel for the appel | 
lant ccntends that the lorries used in thes 
business of the Nishat Bus Service were 
running under the board of the Nishat Bus 
Service and that, consequently, it should 
be presumed that they were owned by that 
Company. This argument, however, is fallace 
tious, The mere fact that a lory displays 
the board cf a certain Company does not 
necessarily lead to an inference that the 
Company is the owner thereof. The ordinary 
meaning of the word “owner” is “one who 
owns or holds sometbing as his own; a pro- 
prietor; one who has the rightful claim or 
title to a thing” and nearly the same 
meaning attaches to this term in law. Here, 
itis alleged. by the plaintiff and proved 
that he has hired certain lorries for the 
purpose of his business and that the ownere 
‘ship of these lorries vesis in somebody 
else, and ‘it is obvious that a hirer can- 
not be called an owner. It is true that 
certain taxes imposed by tke Committee 
on owners can be recovered from occupiers 
as Visualized in s. 60 (4), Municipal Act, 
but the very use of the word “occupier” 
ghere denotes that those taxes relate to 
buildings or lands snd can in no way be 


; ; pi ( 
considered to relate to vehicles, inasmuch e 970; 36 F L 
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as the hirerof a vehicle in the manner in 
which the appellant has hired them, can 
in no wise. be described as an occupier 
thereof. This matter can be cleared by 
a concrete illustration, If a person obtains 
a money decree against the plaintiff, will 
it be open to him to attach these vehicles 
in execution: of his decree ° and will the 
real owners of these vehicles be debarred 
from putting in a “successful claim against 
their attachment? The answer to these 
questions cannot but be in the negative. 
A temporary possession of these vehicles, 
as the plaintiff has can in no circumstances 
be confused with ownership, which connotes 
a complete dominion which one can exercise 
as against the whole world. It follows 
therefore that no demand could be made 
from the plaintiff within the Act and that 
the demand -made by the Oommittee is in 
contravention of the Act. 

For the proposition that even if the 
demand was not authorized. by the Act, 
or, in other words, was ultra vires of the” 
Committee, the plaintifi's remedy lay only 
under s. 84, reliance is placed on Municipal 
Commitiee, Ambala v. Mohendar Singh (2), 
Cantonment Board, Agra v. Kanhaiya Lal 
(3), Municipal Board, Benares v. Krishna 
& Co, (4) and Naubahar Hussain Shah v. 
Municipal Committee, Batala (5). In my 
view, however, these authorities are either 
distinguishable on facts or, if 1 may say 
so with all respect, do not lay down good 
law, if they mean to oust the jurisdiction of 
the Oivil Courts even in those matters where 
the Committee has acted in contravention 
of the Act. In Munictpal Committee, Ambala 
v. Mohendar Singh (2) the plaintiffs had. 
sued the Municipal Committee, Ambala, 
for a refund of the customs duty on goods 
exported by them. The rules made by the 
Local Govt. under s. 154 (7} Punjab Munici- 
pal Act, XIII of 1884, which were maintained 
by the Punjab Muncipal Act XX of 1891, 
provided that an appeal against an order 
passed under the rules would lie to the 
Deputy Commissioner or the Commissioner 
asthe case may be, The plaintiffe, instead 
of appealing to the Oommissioner, filed a 
suit after the President of the Municipal 
Committee had refused to refund the tax. 
Relying on some Madras judgments which 


190? 38 P R.1911; 9 Ind. Oas. 1000; 118 P LR 
11. 
(3) A I R 1933 All. 163; 144 Ind. Cas, 1016; (1933) 
ALJ 162:6 RA 31 
281; (1935) 


(4) AI R 1935 AIL 760; 156 Ind. Oas, 
ALJ 635;. 57 A 910;7R A 1060. 

5) 16 L §29; 159 Ind. Cas, 1059; A I R 1935 Lah. 
301, 8 RL 482, 
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laid down that when by an Act of the 
Legislature powers were given to any per- 
son for a public purpose, from which an 
individual might receive injury, if the 
mode of: redressing the injury was pointed 
sut by the statute, the jurisdiction of the 
Court was ousted and in case of injury the 
party could pot proceed by action, a 
Division Bench of the Punjab Chief O>urt 
held that the suit did not lie, inasmuch as 
the plaintiffs were bound to exhaust the 
remedy by-appeal before filing the suit. Pt 
would appear that it was not laid down in 
this judgment that no suit was at all com- 
petent, and all that it decided that the 
remedies provided by the Act should be 
exhausted first. But if,as envisaged in this 
judgment, a suit is competent after the 
remedies “provided in the Act have been 
exhausted, there appears to be no reason 
why it cannot lie if recourse is not had to 
the remedies provided in the Act, especially 
when the matter complained against does 
not fall under the Act. Further, even in 
this judgment a distinction was drawn 
between a suit contesting the incidence of 
a tax lawfully imposed and a suit to re- 
cover a sum paid on the ground that the 
so-called tax had no legal existence. It 
cannot but be admitted that the present 
case falls under the second category. 

In Cantonment Board, Agra v. Kanhaiya 
Lal (3) the case arose under ss. 84 and 88, 
Cantonments Act (II of 1924). The language 
of sub-s, (2) of s. 84, Cantonments Act, is 
somewhat similar to the language of s. 84, 
Punjab Municipal Act, Section 88, how- 
over, is differently worded and it says that the 
order of the appellate authority confirming 
setting aside or modifying an order in respect 
of any valuation or assessment or liability 
to assessment or taxation shall be final. On 
a dispute arising between an assessee and 
the Oantonment *Roard, a Division Bench 
of the Allahabad High Court observed as 
follows: . 

“We are in entire agreement with the view al- 
ready taken by two Benches of this Oourt that the 
jurisdiction of the Civil Court is excluded in all 
matters relating to any valuation, assessment, 
liability to assessment or taxatién by a Oantonment 
Board.’ . 

In Municipal Board, Benates v. Krishna 
& Co. (4) the plaintiffs had instituted a 
suit against the Municipal Board, Benares, 
for arefund of certain octroi duty charged 
from them on certain goods imported into 
the municipal limits. The question arose 
whether such a suit could lie in view of 
s. 164, Municipalities Act, 1916, subs. (1) 
of which was framed in terms af suls-s, (1) of 
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s, 86, Punjab Municipal Act and subes. (2) of 
which was framed in tefm; of s. 88, Canton- 
ments Act. Its marginal note ran as follows: 
“Bar to jurisdiction of Oivil and Criminal 
Court in matters of taxation.” Taking this 
note into consideratidn along with the word- 
ing of the section, a Division Bénch of the 
Allahabad High Court ruled that no suit 
for a refund of thé octroi lay in a Oivil 
Court on the ground that the goods were 
not in fast assessable or that the amount 


“of assessment was excessive. In both these 


judgments the tax was lawful and the only 
objection that was being raised was to the 
details of the tax or, “in other words, to 
matters arising tinder a lawful tax. It is 
obvious, therefore, that the point which 
arose there was different from the one 
which arises in the present case. Further, 
even if the marginal note to 8, 86, Punjab 
Municipal Act, be considered synonymous 
with the marginal note to s. 164, viz, "Bar 
to jurisdiction of Civil and Oriminal Court 
in matters of taxation.” the bar applied in 
the Allahabad cases was properly applied, 
inasmuch as the matter involved there 
arose under the Act. The general remarks 
made by the learned Judges to the effect 
that no suit lay in any case were not 
necessary for the decision of the case and 
are merely obiter dicta, carrying no weight 
of authority with them. 


* In Naubahar Hussain Shah v. Municipal 
Committee, Batala (5) the Municipal Com- 
mittee had levied a tax upon certain goods 
imported into the municipal limits at a 
certain rate under Art. 57 of the Terminal 
Tax Schedule. The plaintif alleging that 
the tax could be levied only under Art. 55 
and not under Art. 57 instituted a suit for 
an injunction to restrain the defendant 
from recovering the sum assessed. A Divi» 
sion Bench of the Lahore High Oourt, cam- 
posed of the Hon'ble Chief Justice and 
myself, came to the conclusion that the 
suit did not lie. The Hon’ble Chief Justice, 
who delivered the judgment, while discusse 
ing ss. 84 and 85 of the Municipal Act 
observed inter alia: 

“It does not appear to us to matter, with refer- 
ence to the terms of these two sectiogs, whether 
the assessment is illegal or ultra viras or not. Even 
if the assessment is illegal or ultra vires, itis an 
assessment.” 

The case, so far as it goes, was rightly 
decided, inasmuch as the objection raised 
there was to a mattef of detail and no quese 
tion of jurisdiction was involved. The’diffi- 
culty, however, arises in connection with 
the remarks quoted above, which was no 
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doubt intended to bar suits even if the tax 
was illegal. but the Hon'ble Chief Justice 
bas autlorized me to say that on further 
consideration hé has come to the conclu- 
sion tkat the opinion expressed by us was 
not necessary for the decision of the case 
and was jn fact incorrect, There is, on the 
ether hand, ample authority it support of 
the proposition that an illegal act ofa Oom- 
mittee, in spite of the special forum con- 
stituted under the Act which brings the 
Committee into ¢xisténce and ‘of*the special 
bar enacted to having recourse to avy other 
authority in. matters dealt with there, is 
liable to *be interfered with by a Civil 
Court. In Committee of Notified Area, 
Una v. Chatar Behari Narain 16), Scott- 
Smith, J. while referring to s. 86, of the 
Municipal Act, remarked as follows: 

“The power conferred by a special Act on a local 
authority to impose a particular tax for particular 
purposes in a epecified manner does not oust the 
jurisdiction of the Oivil Court to give relief against 
an illegality committed by that body under cover 
of statutory powers, I think it is clear that a Civil 
Court has jurisdiction to determine the question 
whether the imposition of a tax is illegal and ultra 
vires and to give relief if a tax has been levied 
from a person who is nos liable thereto.” 

There, the action of the Municipal Com: 
mittee to impose a profession tax on a 
Munsif was challenged, and the learned 
Judge holding that the Munsif could not 
be said to follow a profession in the popular 
sense of the term maintained the decree of 
the Ccurt below that tke tax could not bs 
impcsed on him. In Municipal Committee, 
Pind Dadan Khan v. Bhagwan Singh (7), 
Broadway, J., while considering ss. 84 and 
86,. Municipal Act, remarked that those 
sections related only to acts done under 
the law but did nct provide a remedy for 
what may he done outside or in viclation of 
that law. He further observed that these 
secticns did not oust the jurisdiction of the 
Civil Court to relieve one subject of the 
Crown agginst an illegality imposed upon 
him by another, It may be observed, that 
this judgment wes expressly overruled by 
Nanbahar Hussain Shah v. Municipal 
Committee, Batala (5), but as remarked 
before, the general observations made in the 
latter judgment have been found to be 
errcneous and the authority of this judg- 
ment therefore remains unshaken. In 
Municipal Committee, Sonepat v. Dharam 
Chand (8), Dalip Singh and Bhide, JJ. distin- 
guished Nanbahar Hussain Shah v. Munici- 


re (6) 74 PT R1918; 44 Ind, Oas, 910; A I R 1919 Lah. 


(7) A LR 1924 Lah. 619; 75 Ind, Cas 737. 
(8) A I R 1935 Lah, 639; 162 Ind. Cas, 59; 37P LR 
289; 8 RL 842, 
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pal Committee, Batala (5)in the following 
words : 

“In the present case, the plaintifis are not ques- 
tioning the powers of the Municipal Committee 


“under the Punjab Municipal Act, but are urging 


that in view of the terms of the sales of the sites 
in the mandi the Committee cannot impose the tax 
within the mandi limits." ` 

In other words, it was indirectly held 
that the jurisdiction of Civi? Courts was not 
barred, if the subject-matter of the suit did 
not fall under tHe Act. In Abdul Hamid 
¥. Municipal Committee, Delhi (9),Monros, J. 
observed thats. 84 did not include suits for 
injunction instituted against the Municipal 
Committee to restrain the Committee from 
imposing a certain tax, and decreed. the suit 
against the Committee on the ground that the 
tax had not been imposed in accordance 
with the provisions of the Municipal Act. In 
Amrit Singh Daya Singh v. Mnnicipal Com- 
mittee, Jhelum (10), Tek Chand and Dalip 
Singh, JJ. once more questioned the cor- 
rectness of the decision reported in 
Nanbahar Hussain Shah v. Municipal Come 
mittee, Batala (5). Dalip Singh, J, who 
delivered the judgment with which Tek 
Ohand, J. agreed, after referring tos, 86, 
Municipal Act, remarked : 

“These words appear to me clearly to imply that 
the word “assessment” is to be read asan “agsegs- 
ment under the Act,” for it is clear that no 
“authority” would be provided for an assessment 
which was not under the Act. If therefore Nanbakar 
Hussain Shah v, Municipal Committee, Batala (5) in- 
tended to hold that even if an assessment which 
was ultra vires of the Act could not be made the 
subject of a civil suit, then with the greatest res- 
pect to the learned Judges who decided that case, 
I must humbly venture to dissent from that view.” 

In Raghunath Sahai v.Panchayat Village, 
Sahai Kalirawan (11), the provision of law 
which came for consideration was s. 39 (2), 
Village Panchayat Act, which provides that 
no civil orrevenue suit could lie against 
any panchayat in respect of any act done in 
the discharge of any duties imposed under 
the Act. Tek Onand, J.°held that if the 
resolution was ultra vires of the panchayat, 
the prdhibitory section did not come into 
operation. In Nundo Lal Bose v. Corpora 
tion for the Town of Calcutta (12), the Muni- 
cipal assessor had made an annual assess- 
ment on a certain basis. The owners pre» 
ferred an appeal to the Oommissioners 
against his order and questioned the prin- 
ciple on which the assessor had fixed the 


(9) AIR 1985 Lah, 980; 160 Ind, Oas, 524;8R L 
554 (1). 5 

(10; I L R (1937) Lah, 567: 158 Ind, Cas. 82; A I 
R 1936 Lah. 992; 39 P L R 976; 9 R L 589, 

(11) ATR1939 Lah. 372; 186 Ind, Oas. 377; 12 R 
L 392, . 
(12) 11 Q 275, 
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rate. The Commissioners however, preferred 
to-interfere. The owners made an applica- 
tion tothe High Court on the original side 
on the ground of want of jurisdiction, The 
matter came before a Division Bench of 
the Calcutta High Court composed of Sir 
Richard Garth, O. J. and Wilson, J. Coun- 
sel for the owners contended that inasmuch 
as the Act laid down one rule for houses 
that were let and the Municipal Committee 
had. set up another rule for their house, it 
had no power to assess on the basis on whiéh 
it had done and as it had acted entirely 
out of its jurisdiction, the Court could in- 
‘terfere, This contention was opposed by 
the Advocate-General. The learned Judges 
however, repelled the contention of the Ad- 
vocate-General and interfered with the as» 
sessment. In the course of his judgment, 
Garth, O, J. observed : 

“Tt is of course no part of our duty to say how 
such valuations should be made. We have only to 
gee that, in making them, the Commissioners act 
within their powers.” 

Wilson, J., in a separate judgment remarke 
ed among other things : 

“If the error goes to jurisdiction, we can and 
ought to interfere by certiorari; if not, we have no 
power to do so,” 

In Secretary of Siate v. Fahamidannissa 
Begum (i3) the question that arose for deci- 
sion was whether a certain order of the 
Board of Revenue, purporting to be made 
under Act IX of 1847, subjecting a certain 
land to assessment was open to objection 
in a Civil Oourt. The case went up to the 
Privy Council where two questions were 
framed for decision: (1) Whether the 
provisions of Act IX of 1847 were applicable 
to the land involved in that suit, and (2) 
whether, if those provisions were not so 
applicable. a Civil Court had jurisdiction 
to review the decision of the Board of Re- 
venue and to declare that the proceediags 
of the revenue authorities in assessing such 
land were ultra vires. Their Lordships came 
to the conclusion that the first question 
ought to be answered in the negative. In 
other words, it was found that the land 
was not covered by the Acis. Thereupon, 
the sec:nd question arose that if this was 
so, could the Civil Courts interfere with 
the crder of the Board of Revenue which 
by the terms of the Act was final. In this 
connection, their Lordships remarked : 

“The action of the revenue authorities was there- 
fore, in their Lordships’ opinion, whelly illegal and 
invalid. Their Lordships cannot hold that the 
Board of Revenue can, by purporting to exercise a 
jurisdiction which they did not possess, make their 
order upon such a matter, final, and exempt them- 
selves from the control of the Civil Court.”” 

(13) 17 O 590; 17 IA 40; 5 Sar. 391 (P 6). 
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In Navadip Chandra v. Purnanda Saka 
414), an assessment made by 4 Municipal 
Oommittes was challenged in a Civil Court. 
The Committee contended that by virtue of 
s. 116, Ben, Municipal Act (III of 1884), no 
objection could be -taken in any manner 
other than hat provided in the Act, The 
assessee however urged that this could ‘he 
so only if the assessment was not made 
ultra vires, but if the assessment was ultra 
vires, there was nothing in the Act to 

e prevent a rate-payer from seeking a decir 
sion from a Civil Court that the action on 
the part of the Committee wag wltra vires, 
This proposition was not disputed and was 
approved by a Rivision Bench composed of 
Maclean, ©. J. and Banerjee, J. In 
Chairman of Giridhi Municipality v. Suresh 
Chandra (15), s. 116, Bengal Municipal Act, 
came for consideration once more before 
a Bench of Stephen and 


....e 


clusion relied among other judgments upon 
the dictum of their Lordships of the Judi- 
cial Committee that the Court would have 
jurisdiction to interfere and quash the order 
of the quasi-judicial authority upon the 
ground either of a manifest defect of juris- 
diction in the tribunal that made the onder 
or of manifest fraud in the party procuring 
it. Reference was further made to the prine 
ciple enunciated by American Courts to the 
effect that all clear violations of law gave 
case to jurisdictional questions. The point 
of distinction raised in Municipal Board, 
Benares v. Krishna & Co. (4),in relation to 
this judgment is nt material, so, far as the 
general principle of law enunciated herein 
is concerned. The phrase that had been 
omitted from the Municipal Act when this 
judgment was given, was intact at the time 
of Dwirka Nath Butt v. Adda Sundari 

(14)30 W N73. E 

(15) 35 9 859; 120 W N 709; 7 0 L J631. 

*Page of 35 O—[Ed.] 
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Mittra (1), but still tbe decision was the 
same. In G.I. P. Ry. Co, v, Amraoti Munis 
cipality 16 Ind, Cas. 449, (16), Stanyan, A. J, 
O., also dealt with the matter at iesue at great 
leneth and observed : 

~ “The -allegation here is ‘the imposition of a tax 
illegally andeultra vires of Municipal authority, and 
I Bave no doubt that, to give relief against syah an 
imposition, the Civil Court has jurisdiction aotwith- 
standing anything contained in the Berar Municipal 

aw. 


It may be observed tbat gs. 53, Berar 


Municipal Act, was framed in terms of s. 86,” 


Punjab Municipal Act. Elsewhere in the 
same judgment, he further remarked : 

“Tbe ouster of ordinary jurisdiction in favour of a 
special jurisdiction can obviousdy apply cnly to the 
cases entrusted to the latter, The grant of a jurisdic- 
tion cannot carry with it the conferral of a power to 
act beyond and outside of that jurisdiction...... An 
énactment which creates a local authority, and invests 
it with power to impose particular taxes for particular 
purpoees in a specified manner, creates a jurisdiction 
which the ordinary Courts never had ; and the power 
of that local authority for lawful taxation, however 
exclusively reserved to it, involves no invasion of 
Civil Oourt juriediction. But it also usurps no fac- 
tion of the ordinary power of that Court to relieve 
one subject ofthe Crown against illegality imposed 
upon him by any other subject: and action, which 
is ulira vires of a special jurisdiction of the kind 
described, is an illegality which gives a cause of 
action in the Civil Court.” 

In Tuticorin Municipality v. S. I. Ry (17), 
an aseessee claimed a refund of tax and he 
was met with the objection that the suit 
could not be maintained in a Civil Court on, 
the ground that it was provided in the Act? 
that the adjudication of an appeal by the 
Municipal Council would be final. Muitu- 
sami Ayyar, J, disallowed tbe cbjection re- 
marking: 

“There can therefore be no doubt that a suit will He 
whet the provisions of the Act have not been com- 
plied with in substance and effect in regard to the 
assessment and levy of such tax and the tax cannot 
be considered to have legal sanction.” i 

In Fischer Twigg (18), taxes were levied 
on þuildings exclusively used for charitable 
purposes snd the manager sued for a 
refund. A Division Bench of the Madras 
High Court remarked : 

“A tax upon such buildings and other similar 
buildings mentioned in the exception is not one which 
can be in legal] existence, and therefore it cannot be 
ssid that the tax was collected under that <Act...... 
We prefer to base our judgment on the ground that 
an imposition which is expressly prohibited by the 
Act cannot” be deemed to be made under the pro- 
visions of the Act. K 

` In Kasandas v. Ankleshwar Municipality 
(19), it was observed by Sir Lawrence 
Jenkins, O. J. with whom Chandavarkar, J, 
agreed. $ 

(16) 26 Ind. Cas, 449;i8 N L R 107. 

@ (17) 13 M 7. 
(18) 21 M 367, 
(19) 26 B 294; 3 Bom. L R 882. . 
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“As no breach of the) prescribed rules has bee 
committed, then in the absence of any proof of mal 
fides, perversity, or manifest error, we do not thin 
eve ought to interfere on the mere suggestion that th 
valuation is too high.” 


In other words, it was conceded that har 
there been a breach of the rules, interference 
would Lave been possible. In Secretary o 
State v Major J. E. Hughes (20), Sir Basi 
Scott, O. J. and Batchelor, J. interfered wit] 
the enhancement ‘of a tax imposed on th 
Turf Club on the ground that the enhance 
ment was ulira' vires, remarking that th 
cafe wes one in which the jurisdiction o 
the Civil Court was not ousted. In Muni 
cipal Board, Benares v. Narsingh Duit (21) 
Dalal, J. interfered with an order of assess 
ment cn the ground that there had been n 
aseessr ent at al}. Reference in this connec 
ticn may aleo he made to a judgment o 
their Lordebips of the Privy Council reporter 
in Gaekwar v. Katehar Abai (22), which 


thought not cited at the Bar, is in my vies 


most pertinent tothe case. The defendant, 
in that case by the negligent constructior 
of a railwav msde in exercise of thei 
powers urder the Railways Act had cause 
the plaintiff's land to be flocded jn th 
ra'ny reason and ccnsequently damaged 
The Act provides that a suit shall not lic 
to recover ccmpepeéation for damage causec 
by ibe exercise of the powers thereby con 
ferred but that the amount of such com 
reneati-n skall be determined in accordance 
with the Land Acquisition Act, 1870, In spiti 
of tbis bar tbe ;Jaintiff brought a suit fo 
damages for injury alleged to have bee 
caused to his field. Before their Lordship 
it was contended inter alia that althougl 
tLe statutory authority of the Act of 189( 
might haye been abused cr exceeded ni 
suit would lie and tbat the respondent's only 
remedy was by proceedings for compensa 
tion under the Land Acquigition. Act, 1870 
Their Lordships observed as follows: 

“Tt would be simply a waste of time to deal seri 
ously wh such contentions as these. It has beer 
determined over and over again that if a person oi 
a body of persons having statutory authority fo 
the construction of works......... exceeds or abuse; 
the ‘powers conferred by the Legislature, the 
remedy of a person injured in consequence is by 
action or suit, and not by a procesding for com 
pensation under the *statute which has been s 
tranegressed.” 

I am in respectful agreement with the 
principles enunciated in these judgments 
and would-hold that the jurisdiction o; 
the Civil Court was not ousted in this 

(20) 38 B 293; 23 Ind, Oas. 779; A I R 1914 Bon 
33; 16 Bom. LR 121. 

(21) A IR 1930 All. 222; 127 Ind. Oas, 514; Ind, 
Rul, (1930) Al..914.  - . 

(22) 27 B 344; 5 Bom. L R 405 
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case inasmuch as the demand made from 
the plaintiff was not authorized by the 
Act. I may add that the argument advan; 
ced by the appellant that here the tax 
itself was lawful, and that its recovery 
“alone was defective in s? far as it was 
being made from a wrong person, suffers 
from the fallaty that firstly it makes an 
erroneous distinction between ‘tax’ and 
‘demand’ and secondly, ít treats lawful a 
demand which was ab initio unlawful. > 
Counsel next contends that the suit was 
not competent under 8.54, Specific Relief 
Act, as there was no breach cf any 
obligation which existed in favour of the 
applicant. In support of this proposition, 
reliance is placed on Ram Kissen Joydayal 
v. Pooran Mull (23). In my view, the pro- 
position advanced is not legally sound, nor 
does the authority cited in its support serve 
the purpose, All that was stated in Ram 
Kissen Joydayal v. Pooran Mull (23), was 
that the precise obligation, of which there 
ehad been a breach, should be formulated 
before an injunction can be granted and this 
is an elementary principle which cannot be 
disputed in face of the clear terms of s. 54. 
The word ‘obligation’ as used in the 
Specific Relief Act is very wide in its 
application as appears from the definition 
given in s. 3. It says '“ ‘obligation’ iar 
cludes every duty enforceable by law” and 
this evidently connotes that the terms ‘obli- 
gation’ covers all those things which it other- 
wise implies in its ordinary or legal parlance. 
An inhabitant of a municipality has a right 
not to be taxed illegally and the Committee 
has a corresponding obligation not to impose 
any illegal tax. If therefcre a Committee 
imposes a tax on a person on whom it cann. t 
be imposed under the Act, it does commit a 
breach of an obligation impliedly existing in 
his favour, avd, thepereon aggrieved can 
relieve himself from harassment by invoking 
this mode of relief. The use of the words‘ by 
implication” in relation to “obligafion” in 
the opening paragraph of s. 54 is obviously 
intended to widen the scope of the section 
and the section does come into play when- 
ever it can reasonably be said that such 
an obligation exists and. that it has been 
broken. š 
Counsel finally urges that no injunc- 
tion could be granted to the plaintif by 
virtue of s. 56 (i), Specific Relief Act, wbich 
says that an injunction cannot be granted 
“when equally efficaicous relief can certainly be 
obtained by any other usual mode of proceeding 
except in case of breach of trust." . 
23) 47 O 733; 56 Ind, Cas, 571; AT 1920 Cal. 
239; 31 OL J 259. . : 
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In this connection he refers once more 
to Ram Kissen Joydayal v. Pooran Mull (23) 
as well as Chuni Lal v.Surat City Muni» 
cipality (24). In the Oalcutta judgment 
a suit had been brought for a perpetual 
injunction to restrain arbitration proceed- 
ings and while dealing with tbis aspect of 
the chge, Mookerjee, J. remarked: 


“We are further of opinion that the injunction 
claimed should not be gfanted in view of the 
provisions of cl. (i) of 5. 56........ In the case before 
us the respondents allege that they did not 
enter into the alleged contract. If that case is 
well-founded, the arbitration proceedings, even if 
they result in an award, can only terminate in an 
award which would be a nullity and could not 
possibly affect theerights of plaintiffs; if the arbi- 
trators make an award in favour of the defendants 
(which itself is doubtful) the plaintifis will 
have ample opportunity to protect themselves by 
an appropriate proceeding. We are clearly of 
opinion on all these grounds that the injunction 
claimed cannot be granted.” ates, 

In the Bombay judgment a Division 
Bench composed of Crowe and Ohandar 
varkar, JJ. dismissed a suit against a 
Municipal Committee with the following 
observations: 


. 

“The suit is substantially brought to restrain 
the Municipality from enforcing a money claim 
and there is neither principle nor authority for 
restraining by injunction one who alleges that he 
has a money claim against another from enforo- 
ing that claim in the manner sanctioned by law. 
According to s. 55, cl. (i), Specific Relief Act, an 
injunction cannot be granted where an equally 
Sefficacious relief can certainly be obtained by 
any other usual mode of proceeding. Under s. 86 
of Bombay Act III of 1901, it was open to the appel- 
lant to resort to the remedy provided by that 
section and obtain the relief which he sesks in 
this suit. Instead of resorting to it he has come to 
a Civil Court and asks the Court to give him 
an injunction restraining the Municipality from 
enforcing its claim for the arrears of house-tax 
against him. He dces not deny his liability to 
pay the tax after 1899; all he says is that he is 
rot liable to pay the arrears due for certain years 
previous to 1-99. It is open to him to pay the 
amount and then sue the Municipality for arefund; 
on the other hand, it is open to tha Municipality 
to recover the amount by a redress warrant and 
sale. In either case it cannot be said that there 
exists no standard for ascertaining the actual 
damage likely to be caused to the appellant or 
that pecuniary compensation cannot be given for 
invasion of the appellant’s right. It is discretionary 
with a Oivil Court to grant an injuncti:n and that 
discretion must be exercised judiciously with extreme 
caution and only in very clear cases. The present 
is not a case of that kind”. ee 

These judgments, in my opinion, are not 
very helpful in determining the question 
now before us, It is obvious that the Oal- 
cutta judgment deals with the case of a 
different nature. Further, in that case the 
usual mode of proceeding was clear and the e 


e (24) 27B 403; 5 Bom, L R267. 
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plaintiff could obtain an equally efficacious 
Telief otherwise. The Bombay judgment no 
doubt deals with.a case somewhat analogous 
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actual damage and the possibility or other- 
wise of pecuniary compensation being allcw 
ed to redress the wrong done to the plaintif 


to the present case, but with all respect it “are matters to be considered in those cases 


does- nat appear to me to bea correct expo- 
sition of the law on t'e subject. It would 
appear frdm the quotation repreduced above 
that while the learned Judges began by 
saying .thab it was open to the plaintiff to 
resort to the remedy laid down in the Muni- 
cipal Act itself, they ended with the remark 
that the relief by way of injunction wag 
merely discretionary and that in the case 
before them they could not judiciously 
exercise their discreticn in the plaintiit’s 
favour, No attempt whatever was made to 
explain how any other way of proceeding 
was available to the plaintiff and in what 
manner it was equally efficacious, Refer- 
ence was no doubt made to the remedy 


‘provided by s. 86 of the Bombay Act and 


® 


also to the 
for a refund. : 

But apart from the fact that neither way 
of proceeding could be treated as a “veual 
mode.of preceeding" ag contemplated by 
the section, I am dieposed to think that 
neither was “equally efficacious”. The re- 
medy provided in the Act as explained 
above applies only to those cases which 
arise under tbe Act and is not meant to 
meet those which are outside the Act. The 
prescribed remedy cannot therefore be con 
sidered asa “usual mode of proceeding” in 
Casas where illegal taxation is objected to, 
So far as “efficacy” is concerned, itis evi- 
dent that an aggrieved person has still a 
right to move the Civil Courts if he is 
defeated in the forum prescribed in the 
Municipal Act, while a decision in the Civil 
Courts is final, and it cannot therefore be 
urged that the remedy prescribed by the 
Act, though it may turn out to be “effica- 
cious,” is “equally” go. Similarly, the sug- 
gestion th&t a person may first pay an 
illegal tax and then sue for a refund is open 
to the objection that in certain cases it may 
turn out to be much more annoying and 
much more expensive than resort to Oivil 
Courts. 

Another objection which may be taken 
tothe Bombay judgment is that the cons 
siderations wbich eventually prevailed with 
the learned Judges were those which are 
mentioned along with some cther mattera 
in para. 3 of s. 54 and as I read the sections 
relating to injunetiong, “those matters cane 
not necesearily be considered under s. 56. 
By s. 54 of the Act, the existence or 
otherwise of a standard for ascertaining the | 


ability of the plaintiff to sue 


only in which the defendant invades or 
threatens to invade the plaintiff's right to, 
or enjoyment, of property, and in s. 56 
where those circumstances are enumerated 
in which an injunction cannot be granted, 
they are not at allreferred tə. In my view, 
the question whether an “equally efficacious 
felief” can “certainly” be obtained by “any 
other usual mode of proceeding” isa ques- 
tion of fact to be determined in each case 
on its own circumstances, and no hard and 
fast rule can be laid down is the matter, 
In the present case, I for myself am unable 
to conceive what “other usual mode of pro- 
ceeding” was available to the plaintiff which 
could be considered to be “equally effica- 
cious.” I would accordidgly hold that the 
plaintiff was not debarred under any provie 
sion of the Specific Relief Act from insti- 
tnting the present suit. The result is thate 
I would dismiss this appeal but-leave the 
parties to bear their own costs throughout. 

Tek Chand, J.—I agree with my learned 
brother in the conclusions reached’ by him 
on all points and have very littla to add. 
The jurisdiction of a Civil Court to enter- 
tain a suit for adjudicating thata tax im- 
posed by a Municipal Committeé was ultra 
vires of the Committee can only be ousted 
by a clear statutory provision to this effect, 
The appellant contends that s. 86, Punjab 
Municipal Act, contains such a provision 
and absolutely bars the juriediction of Civil 
Courts, even in casas where the assessment 
is one which the Committee is not autho» 
rized to make. This contention was con- 
sidered and rejected by a Division Bench, 
(of which I was a member), in Amrit Singh 
Daya Singh v, Municipal Committee, 
Jhelum, (10) at p, 575 * where it was held 
that s. 86 deals only with assessments 
made ander the Act and that it does 
not bar the jurisdiction of Qivil Courts 
to entertain suits relating to unauthorized 
assessment made by the Committee in 
excess of ths powers conferred on it by 
the law. After hearing full argument 
in the present ease, I am confirmed in the 
view expressed in tbat case. 

A Municipal Committee is a creature of 
the statute. | It is brought into existence by, 
or under the authority of, an express 
legislative enactment to have control over 
municipal affairs within defined local limits 
and can -exercise such powers of legislation, 

*Page of & L. R. (1937) Lah.~[(Hd.] 
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taxation and regulation as are entrusted 
to it by the Legislature. If in the exercise 
of these powers the Committee makes a 
mistake, it will merely be a case of errone 
ous exercise of jurisdiction, and the ag- 
grieved party must seek his remedy in 
‘the manner, and from the forum,. provided 
in the statute, , If however its action is in 
excess of, or in contravention of the powers, 
conferred on it by the statute, the subject 
has his ordinary remedy to seek relief in the 
Civil Courts, unless their cognizance sis 
either expressly or impliedly barred (s. 9, 
Oivil P. O.) This rule has been applied in 
numerous cases relating to imposition or 
assessment of taxes by Municipal Commit- 
tees. When a suit is brought to challenge 
such taxation or assessment, tke Civil Court 
-has first to decide whether the Committee 
has acted within, or in exercise of its stalu- 
tory powers. If it finds that the Commi'tee 
acted within its power, the suit must be 
dismissed forthwith. If however, the taxa- 
, tion or arsessmert is ultra vires, the Court 
must adjudicate on the merits and grant 
relief accordingly. The only authority to 
the contrary is an obiter dictum in Nanbahar 
Hussain Shah v, Municipal Committee, Bat- 
ala (5). But as my learned brother has 
shown in his exhaustive judgment, that dice 
tum was too widely expressed and did not 
lay down the law correctly. 

There is no doubt that in the present 
case, the assessment of the plaintiff-respon- 
dent by the Municipal Committee, Mont- 
gomery, was not under the Act, but was in 
contravention of its provisions. The plain- 
tiff is not the owner, but is only the hirer of 
motor lorries, and the Committee had no 
power to assese him under s. 61 of the Act. 
He; therefore, had a cause of action to use 
in the Civil Courts and the lower Court has 
rightly entertained the suit and held that 
the assessment was illegal and ultra vires. 
The second contention raised is that the 
plaintiff is not entitled to relief by way 
of injunction restraining the Committee from 
realizing the tax, as under s. 54, Specific 
Relief Act, a perpetual injunction can only 
be issued to prevent “the breach of an oblie 
gation existing in favour of the appellant, 
whether expressly or by" implication,” and 
that in this case there has been no breach 
of such an obligation. In my opinion, this 
contention also is without force. Where a 
statute creates a body like thé Municipal 
Committes and confers onit power to levy 
taxes of a particular kind in a particular 
manner, there is an implied “obligation” on 
the part of the Committee not to tag the sub- 


MUNIOIPAL COMMITTRE, MONTGOMERY v, SANT SINGH (LAH.) 


75 


ject in a manner not covered by the statute, 
end if a Committee ces impose such a 
tax, it commits a breach of this obligation 
and a suit would lie for issue of a perpetual 
injunction restraining the Committee from 
imposing and collecting the tax, The law 
on the subject is well summed tp by Kerr 
on Injunctions (Edn. 6, p. 572) as follows: 

“Publie bodies, incowporated by statutes for 
public purpose, or the promotion of a public benefit, 
may not exceed the jurisdiction which has been en- 
trusted to them by the Legislature. If, under pret- 
ence of an authority which the*law does give them to 
a certain extent, they exceed their authority, and 
assume to themselves a power which the law does 
not give them, the Court no longer corfsiders them as 
acting under the authority of their commission, but 
treats them as per@ons acting without legal autho- 
rity.’ 

Reference may also be made to Frewin v. 
Lewis (25) where Lord Ohancellor Oottens 
ham laid down that: 

“Tf under pretence of an authority which the law 
does give to corporations to a certain extent, they go 
beyond the line of their authority, and infringe or 
violate the rights of others, they become, like all 
other individuale, amenable to the jurisdiction of 
this Court by injunction.” 

There are several reported cases in, India 
in which such injunctions have been issued 
without objection. The latest instance in 
this Court will be found in Abdul Hamid v. 
Municipal Committee, Delhi (9) (cf. also 
Municipal Committee, Delhi v. Moti Jan 
(26). Lastly, it was argued that, in any 
„case, injunction should not be granted in 
*view of the provisionsofs, 56 (l) Specific 
Relief Act. To constitute a bar to an in- 
junction under this clause, however, three 
circumstances must be shown to co-exist : 
(1) that there is available some "other 
usual mode of proceeding,” (2) that by that 
proceeding equally efficacious relief is 
entertainable, and (3) that snch relief can 
certainly be obtained. Ina case like this it 
cannot be urged that the alternative sug- 
gested, namely that the plaintiff should first 
pay the tax which has been imposed on him 
hy the Oommittee illegally and without 
jurisdiction, then sue in the Oourt for its 
refund, and go on repeating this process 
year after year, is an ‘equally efficacious 
relief’ which can ‘certainly’ be obtained by 
‘other usual mode of proceeding.’ The 
decision of the lower Courts is correct and 
I agree that this appeal should be dismis- 
sed and the parties left to bear their own 
costs throughout. 

Ram Lall, J.—I agree. 

8. Appeal dismissed, 


(25) (1838) 4 My. & Or, 249; 48 R R 88. 
(28) A I R 1930 Lah. 824; 123 Ind, Oas. 
L R 547; Ind. Rul. (1930) Lah. 456, 


536; 31 P ° 
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a MADRAS. HIGH COURT E 

Civil Revision Petition No. 1077 of 1937 

September 15, 1939 
Wansworts, J. 
KOKA ADINARAYANA RAO NAIDU— 
. PETITIONER 
. veTSus é 
KOKA KOTHANDARAMAYYA 

_ NAIDU AND orHers—ResPONDENTS. 
-Civil Procedure Code (Act V of 1908), ss. 152, 
115— Order amending decree without jurisdiction— 
Interference by High Court—S. 152, scope of—Court, 
when can rectify decree—Limitations of the power, 

Ordinarily the High Court will nct entertain a 
revision petition when a remedy by way of appeal 
18 available : but'in very special circumstances if 
there ig 8. clear error relating to jurisdiction, it 
may at its discretion dogo, An order amending a 
decree under s, 152, Civil P. O., without jurisdiction 
18 an error relating to jurisdiction. 35 Ind. Oas, 
891 (2), followed, Viswanathan Chetty v. Ramanathan 
Chetty (1), not approved, 

Section 152 does not empower a Court to rectify 
‘8 decree’ merely because that decree is wrong or 
‘unfair or because the parties hava not realized their 
‘tights and put them before the Court in such a way 
as to enable a correct decree to be passed, The 
Powers given under this section only relate to 
arithmetical mistakes or errors arising from an ac- 
Cidentaf slip or omission. It is impossible to hold 
long after (18 years in the cage) the event that when 
there is an apparent omission of an important term 
from a Judgment proceeding on the consent of par. 
ties this term has been omitted by an accidental 
slip in the absence of evidence of the rights and 
liabilities of the parties at the time the decree was 
passed. 

C. R, P, to revise an order of the District 
Oourt, Ganjampuri at Berhampore, dated 
April 1, 1937, 

Messrs. C. S. Venkatachariar and D, 
Ramaswamy Ayyangar, for the Petitioner. 

Messrs, P. V, Rajamannar and K. Subba 
Rag, for the Respondents. 


Order.—This revision petitioa is filed 
against an order passed in April 193; 
amending under s. 152, Civil P. C., a decree 
of April 1919. The judgment, from which 
this decree proceeds, was passed on the 
Consent of the lawyers representing both 
parties. The Judge who passed the decree 
and the leading Counsel who represented 
both sid 8 are all said to be dead The facts 
are a little complicated but the essential 
Points may be summarized briefly. The 
petitioner here was defendant No. 1 in a 
partition suit and the preliminary decree 
declared the petitioner and the respondent 
each to be entitled to half of the family. 
Properties. At the final decree stage there 
were difficulties in working out what were 
the rights and.. liabilities of. the Parties. 
eThe trial Court passed i's final decree on the 
report of a Oommissicner. who amongst 


KOKA ADINARAYANA RAO NAIDU v, KOZA KOTHANDARAMAYYA (MADR.) - 


19110 


liable for four sums making up a total of 
Re, J ,¢88-14-10 in respect of debts due to the 
efamily which he had collected. In appeal 
the learned District Judge passes a judg- 
ment, para. 1 of which runs as follows: - 
“The parties have agreed about the amount of 
debts due by the family and about the amount of 
debts due to the family whichewere allowed by 
defendant No. 1 to become time-barred. The amount 
which plaintiff has, to pay under Ex. 49 (i. e. 
“debts due by the family") is Rs. 4043-10-0 and the 
amount to be deducted for his share of barred debts 
is Ra. 1,253-13-5, The net amount which plaintiff 
has to pay is Rs, 2,789-12-7," : 
The learned Judge then goeson to deal 
with the various subsidiary items on which 
the parties are agreed and then-mentions 
thet the questions with regard to these 
matters had been discussed in Court with 
the Vakils on both sides and an agreement 
had been reached and ends by saying that 
the final decree will be revised accordingly. 
When the decree was drafted, it prescribed 
tbat the plaintiff should pay “Rs. 2,789-12-7 
as agreed by the parties about the amount, 
of debts due by the family and about the 
amount of the debts due to the family”. The 
decree is silent about defendant, No. 1's 
liability in reepect of debts actually collect- 
ed. It is contended that the omission of 
any reference to the fact that this sum of 
Re. 2,789-12-7 is merely the net result of subs 
tracting the liability of the defendants for 
time-barred debts from the amount of the 
plaintiff's liability for debts due by the 
family, has resulted in an omission to give 
to the plaintiff a decree for these four items 
making up Rs, 1,888-14-10 which were 
taken into account in the lower Court's 
decree and which the Appellate Court did 
not intend in any way to disallow. 
Apparently, the parties did not realize 
that there wes anything wrong with this 
decree and the plaintiff in execution claimed 
this sum of Rs. 1,888-14-10eunder the decree 
as amended. He succeeded in two Oourts 
but ine second appeal Jackson, J. held. 
that though this sum might well be really 
due to the plaintiff, the parties having 
allowed an agreed statement to be embodied 
in the decree that the plaintiff do pay so 
much, they could not afterwards ask the 
executing Coust td recast the amount and 
amend thedecree. This judgment was con- 
firmed in Letters Patent appeal. After the 
plaintiff had failed to get the decree 
interpreted ‘as covering this claim for 
Rs. 1,888-1 1-10, he fled an application before 
the learned District Judge under s. 152, 
Civil P. O., askicg that the decree passed 
some 18 ygars previously should be amended 


other things found that defendant No, 1 was” by the insertion of words making defendant 
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No. 1 liable for Rs. 1,888-14-10. The learned 
District Judge has held that clearly this 
amount was due, that it was omitted frome 
the decrée by error and has ordered the 
amendment of the decree, but has disallow- 
ed costs on the ground that the amendments 
should have- been applied for nearly twenty 
years previously. 

It is contended that the, remedy, if the 
order of the learned District Judge is wrong 
should be ‘by way of appeal against the 
amended decree and not by way of revision, 
the authority being Viswanathan Chetty v. 
Ramanathan Chetty (1). I may point out, 
this objection was not taken, as it should 
have been, until after this rather trouble- 
some case had been agued on the merits 
at full length, Indeed, it seems to me 
that assuming the decision in Viswanathan 
Chetty v. Ramanathan Chetty (1), to be 
good law, (and I may remark tbat it seems 
to run contrary to the general lines of 
decisions of other High Oourts) the peti- 
tioner should not be non-suited merely be- 
cause he has filed a revision petition, but 
should be permitted to pay the Court-fee on 
the amount decreed against kim and his 
révision petition should be treated as an 
appeal], it having been filed within time for 
an appeal.. But I doubt very much whether 
there isany prohibiticn against the Court 
entertaining a revision petition in very spe- 
cial circumstances against an order passed 
without jurisdiction by reason of the fact 
that an appeal might have been filed 
against the amended decree resulting there- 
from. Granted that the rule in Viswanathan 
Chetty v. Ramanathan Chetty (1) may be 
a sound rule for general guidance, there 
is the authority for the view that in special 
circumstances this Court can interfere by 
way of revision against an order passed 
without jurisdictien, even wher there is a 
possibility of questioning the correctness of 
tne order by way ofa regular appeal, The 
decision in Viswanathan Chetty v. Rama- 
nathan Chetty (1), was considered in some- 
what similar circumstances to those before 
me by the learned Judge who decided 
Bhagirathi Nethiar Amma v. Minakshi 
Nethiar Amma (2), in which revision was 
allowed against an order to amend the 
decree on the grounds that the amendment 
was by the trial Court of an appellate decree 
and was therefore without jurisdiction. This 
decision seems to postulate that the rule in 
Viswanathan Chetty v. Ramanatan Chetty 

(1) 24 M 646, 


G) 31 M L J438; 35 Ind, Oas. 894; A &R 1917 
Mad. 589; 4 L W 225; (1918)2 M W N 240, | 
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(|), is not an absolute rule, for surely, 
it would have been open jin this case also 
to filean appeal against the decree as 


‘amended. 


The correct view must be that ordinarily 
this Court will not entertain 4 revision 
petitien when a remedy by way of appeal 
is available: but that in very special cir- 
cumstances if there is a clear error relating 
to jurisdiction, it may atits discretion do 
to. In the circumstances of the present case 
I do not think it necessary to call upon the 
Petitioner to pay the court-fee requisite to 
convert this petition intoan appeal. The 
circumstances are, to my mind, very une 
usual. The learned District Judge has exer- 
cised powers under 8.152, Oivil P. ©., 18 
years after the decree was passed, when the 
decree itself was one passed cn the consent 
of parties and the persons who were able 
to speak to the terms of that consent are 
dead. In my opinion, s. 152 does not em: 
power a Court to rectify a decree merely 
because that decree is wrong or unfair or 
because the parties have not realized «their 
rights and put them before the Court in 
such a way as to enable a correct decree to 
be passed. The powers given under this 
section only relate to arithmetical mistakes 
or errors arising from an accidental slip or 
omission, It seems to me impossible to hold 
long after the event that when there is an’ 
apparent omission of an important term 
from a judgment proceeding on the consent 
of parties this term has been omitted by an 
accidental slip. No one knows what took 
place when the learned District Judge who 
is now dead discussed the rights and liabi. 
lities of the parties with the two learned 
OCounsels who are also dead. It is not ime 
possible that Oounsel may have given up 
one Claim in order to secure another claim. 
To my mind there can beno certainty that 
the omission of this term from the fing] 
decree as amended by the late District 
Judge was due to any mere error. Assum- 
ing that it was due to an error there js still 
less certainty thatthe error wasan acci- 
dent for which the Court itself was respone 
sible and that it was not due to lack of 
diligence on the part of one of the parties. 
It is a dangerous thing to add” terms to a 
consent decree and I doubt very much whe- 
ther the Court has jurisdiction to do so 
under s. 152 at any rate without the con- 
sent of those who agreed to the original 
order. The presumption is that this judge 
ment and the decree drafted in accordance 
therewith were scrutinized by the learned 
gentlemen with whose consent the judg- 
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ment was passed, “It is”, 
observes, 


“not right when the parties have allowed an agreed 
statement to be embodied into a decree that the 
plaintif do pay so much. to ask the executing 
Court to recasj the amount and amend the decree.” 


«The objection is, to my mirid, just as 
forcible when the request is made at a very 
late stage to the trial “Court unders. 152. 
as when it was madé to the executing Oourt. 


as Jackson, Je 


In this view I must hold that: tHe learned e 


District Judge had no jurisdiction under 
8.152 to add a term to what is infact a 
consent decree without the consent of both 
Parties. The civil revisions petition is 
therefore allowed with césts here and in 
the Oourt below and the amendment to the 
decree will be expunged. 

Neb. Petition allowed. 


CALCUTTA HIGH COURT 
: _ Appeal No. 1239 and 
Civil Rules Nos. 1101:8) and 1127 
a (S) of 1939 
July 5, 1940 
KRUNDKAR AND Loper, JJ. 
JAMUNA RAM BHAKAT AND anotHeR—: 
PLAINTIFFS—APPELLAN T l 


l versus ro 

~ HEERALAL AGARWALLA & Co. AND” 
‘ OTBËRS—DEFSNDANT —RESPONDENTS.” è 

Hindù Law—Debts—Joint family—Members not 
managing members or accredited agents of family, 
carrying on independent business. in partnership 
with another—Debts for such business, whether bind- 
ing on other members. 

Members of a joint family would not be bound to 
pay“ the debts contracted for purposes of trade by 
other members -who are not managing members or 
accredited agents ofthe joint family but who are 
carrying on what were represented and regarded as 
independent businesses in partnership with one 
another. Sales in execution of decrees against part- 
nership for such debts must in regard to the prop- 
erty sold be opnfined to the right, titls and interest 
of the partners and of nobody else. The gales can- 
not affect the interest of other persons who were 
strangers to partnership. [p. €l, col. 2; p. 82, col. 1 ] 

[Case-law distinguished.) 

Civil Rules against the decree of the 
District Judge, Murshidabad, dated: July 
4, 1939. 

Messrs. „Amarendra Nath Bose, Kanai 
Dhan Dutt and Sudhanshu Kumar Dey, 
for the Appellants. 

Messra. Bhola Nath Roy, Bhudhari 
Mohan Chatterj:e, Bankim Chandra Mukher- 
jee, Muktipada Chatterjee and Phanin > 
dra Mohan Dutt, for Respondents Nos, 1, 
*2, and 46014, respectively, 


KhundkKar, J—This appeal arises out of, 
aauitfora declaration ‘that, the shares: of 
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the plaintiffs in certain immovable pro- 
Rerty comprising a house were not effected 
by two sales held in execution of decree 
obtained respectively by defendants Nos. 1 
and 2, There was a further prayer for decla- 


ration that the plaintiff's interest in the 


said property was not affectetl by a morte 
gage decree obtained by defendant No. 3, 
which decree had ‘not been executed. The 
material facts may here stated. There 
was an undivided Hindu joint family gov- 
erned by the Mitakshara School of Law the 
founder of which was one Moti Ram Bhakat. 
Moti Ram had four sons Balgovinda, Motru 
who is defendant No. 4, Ram Kissen who 
is defendant No. 5and Sri Kissen who is 
defendant No. 6. The plaintiffs are the two 
sons of Balgovinda. Defendants Nos. 7, 8, 
9,10,11 and 12 are the sonsof defendant 
No, 4 Motru. The name of defendant No, 7 
is Jcdhan Prosad, and the name of defen- 
dant No. 9 is Bhagaban Das. Defendants 
Nos. 13 and 14 are the sons of defendant 
No. 6, Sri Kissen. Defendants Nos. 1, 2 and 
3 are strangers. Inthe year 1927 a shellac 
business was established in the names of 
Moti Ram and Kam Kissen which was 
ostensibly a partnership batihe business 
failed in that.very. year.. In, that year 
Jodhan Progad purchased ‘a: pucea house 
which is the property in dispute. It is 
was purchased in the 
name of Jodhan Prosad alone, The pur- 
chase was effected with the funds of the 
joint family, 

In 1928 a. jute business was established 
under the name and style of Jodhan Prosad 
Ram Kissen which “was also ostensibly a 
Partnership. Both -the shellac and jute 


businesses were carried on in the house: 


which Jodban Prosad had purchased. In 
1927, defendant No. 1 obtaiped a decree ina 
suit which he instituted on the original side 


of this Court against the firm of “Moti . 


Bhakat "Ram Kissen.” In this suit the firm 
was described as a partnership - business. 
After defendant No. 1 had obtained his 


decree, he made an application under the - 


provisions of O. XXI, r. £0, Civil P, O., for 
leave to proceed against the partners in- 
dividually, but he was given permission to 
sell the interest of defendant No. 5 Ram 
Kissen only, The decree was transferred to 
Murshidabad and in execution thereof the 


property was sold on July 1938. In 1981, - 


defendant No. 2 instituted a suit in the 
Court at Chaibasa against the firm “Jodhan 
Prosad Bhagwandas” which was described 


as a partifership business, and also against, 


defendant No: 5 Ram Kissen and defendant 
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No. 7 Jodhan Prosad, individually. The 
decree in which that suit terminated was 
transferred to Murshidabad and in execu-. 
tion of it the property in dispute was 
sold on Octoberl, 1937. In 1937, defen- 
dant No, 3 instituted a suit in Murshidabad 
where the propery is situated against defen- 
dant No.7 Jodhan Prosad individually on 
the basis of a mortgage seid tohave been 
executed by this defendant alone, and, 
obtained a decree. In these proceedings the 
property was described as the sole property 
of defendant No.7. As stated above, this 
decree was never executed. 

The finding arrived at by 
Appellate Court were, firstly, that the 
property belonged to the firms of “Moti 
Bhakat Ram Kissen” and “Jodhan Prosad 
Bhagwandas;” secondly that the firms 
were actually joint family businesses and 
the decrees obtained by the defendants 
amounted to decrees against the-joint family; 
thirdly, that plaintifis Nos. 1 and 2 were mem- 
bers of the joint family; fourthly, plaintiffs 
Nos, 1 and 2 had rights to the property as 
members of tke joint family; and fifthly that 
plaintiffs Ncs. 1 and 2 have throughout been 
in possession of this property. The only 
question which arises in this appeal is whe- 
ther the shares cf the plaintiffs in the house 
were affected by the sales held in execution 
of the decrees obtaired by defendants 
Nce. l and 2. It is evident that the decree 
obtained by defendant No. 1 was obtained 
against the partnership firm of “Moti 
Bhakat Ram Kishen” and the decree obtain- 
ed by defendant No, 2 was against the firm 
of “Jodhan Prosad Bhagwandas” and 
against Jodhan Prosad and Ram Kissen 
individually. It is also obvious that the pro- 
cedure invoked in the suits which termi- 
nated in these decrees was the procedure 
embodied in the prévisions of O. XXX, Civil 
P. C.In Lalchand Amonmal v. M. C. Boid & 
Co. (1) it was held that a Hindu undivided 
family carrying on business isnot entitled 
to file a suit as a firm under the provisions of 
O. XXX, Civil P. O. In that case, Buckland 
Ag. O. J. quoted his own jidgmentin an 
earlier unreported case, Shivaprosad & Sons 
v. Ormerods (India) Ltd., and the following 
passage in the earlier judgment has an im- 
portant bearing on the questicn raised in 
the present appeal : . 

“A firm may not be an entity known to the law, 
as a company or a statutory corporation is known 
to the law, but nevertheless the term “firm” has 
been defined by s, 239, Contract Act, which by a 


the lower 


(1) 61 © 975; 152 Ind. Cas. 991; AF R £934 Oal, 
810; 380 W N 914; 7 R G 339. | 
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definition of the word “partnership makes it clear that 
agreement is necessary and says a ‘Persons who have 
e entered into partnership with one another are collec- 
tively called a firm.’ There may be, and no doubt, are, 
certain elements common to a joint family business 
and toa partnership firm asso defined but there are 
also very important distinctions For fnetance, g 
joint family business does not involve agreement at 
its inception, children arg born into it: nor is it 
dissolved by death asis the case with a contractual 
partnership. Another point to whichmy attention 
has been drayn is thata kerta of a joint family busi- 
mess may sue alons in his own name on behalf of the 
business which is not permissible in the case of a part- 
nership, for no one partner may sue. Wither all may 
sue in their individual names or they mey sue collec- 
tively in the name of the firm as prescribed by 
e 


As stated before, defendant No. 1 after 
he obtained his decree sought under O. XXI, 
r. 50, Oivil P. C., to execute it against ` 
other members of thə joint family as part- 
ners in the firm of “Moti Bnakat Ram 
Kissen,” buthe got the permission of the 
Uourt to sell the property of Ram Kissen 
only. Itis quite clear that on the face of 
them the decrees of defendants Nos, 1 and 
7 do notrender liable any person Other 
than those mentioned in the decrees, Again 
the decrees were agaiost the partnership 
firms, and not against the members of the 
joint family, or any members of the joint 
family on the footing that the bneiness was 
a joint family business. Now, it appears to 
ut that the Courts below.have taken an in- 
consistent view. Whils recognising that 
the decrees as framed render liable only the 
persons mentioned therein on the basis of 
partnership and partnership alone, they 
have nevertheless held that the interest of 
the plaintifs in the joint family property 
ought to be made answerable for the debts 
due by his parthership. In support of that 
view, it has been argued before us by Mr. 
Mukherjea on behalf of the defendants res- 
pondent that tha Oourts below have found as 
a fact that the partnership firms of ‘‘Mot= 
Bhakat Ram Kissen” and‘ Jodhan Prosad 
Baoagwandas” were in reality joint family 
businesses in which each member of the joint 
family had an interest, and the assets of these 
businesses comprised the house which was 
the joint family properiy. To put it succinct- 
ly it is contended that the farm of the 
decree is really immaterial. The debis of 
the firms against waich these decrees were 
obtained were in law the debts for which 
the joint family: property was answerable, 
and the plaintifis cannot claim immunity 
in respect of their interest or share in the 
proparty. 

ln support of this contention a number 
of cases.have been cited. In Doulat Ram 
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V, Mehr Chand (2) +he plaintiff being mort, 
gagee execution creditor and purchaser at 
an execution sale of the mortgage property 
sued the defendants ‘for a declaration that 
his purchase included their shares of the 
mortgagedeproperty and was not limited to 
tĦe shares of -the mortgagors, who as 
managing: members of the joint family to 
which the defendants belonged and of the 
joint business in which they were interested, 
had -purported to mcrigage the interest of e 
the entire family. The defendants refused to 
join issue upon the facts alleged by the plain- 
tiff showing that the mortgage validly bound 
the ancestral estate ang business, but 
pleaded that they were no parties to either 
the mortgage or the morigage suit, and that 
thereafter the decree and execution sale, 
both of which purported to affect the whole 
estate to which they related, did not affect 
their interests. It was held that this con- 
tention failed and the sale passed the whole 
estate to which it related. This case is dis- 
tinguishable for the following reasons: 
firstly „the decree was a mortgage decree for 
sale of the mortgage security which was the 
entire property in dispute. Secondly, the 
mortgage was by two persons who were 
managers of the joint family business. 
Thirdly, the property was described in the 
mortgage deed as ancestral property and 
their Lordships held, to quote their own, 
judgment : bd 
“That although the mortgagors stated that they 
were the sole proprietors, the statement that they were 
in ancestral possession showed that they intended to 
mortgage the whole of what they held as ancestral 
property, and that the mortgage passed the whole 
16-gnnas ofthe property which they professed to 
mortgage and they mortgaged it, stating they did 
= for the purpose of paying the debt due from the 
m L 


Fourthly, it was found by their Lord- 
ships that the mortgagors were the managers - 
of ean ancestral business belonging to the 
joint family, and that the mortgage was 
necessarily entered into in order to pay the 
debts of the ancestral business belonging 
to the family of which the defendants were 
the members, In Sheo Pershad~ Singh v. 
Saheb Lal (3) the plaintifs, who were 
the members of a joint Hindu family, 
sought to. recover a share in certain pro- 
perties on the allegation that they were 
joint family properties, but wrongly sold in 
execution of a decree upon a bond exe- 
cuted by their paternal uncles L and S 
and one B S. The family was a trading 
e family and carried on a money-lending 


@) 14 I A187; 1 PR 1888; 5 Sar, 84; 15 O 70 
(3) 20 O 453. . 
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business under the supervision of L and S. 
One Z M had dealings with L and S and in 
the course of such dealings he deposited a 
certain sum of money with them for which 
the above bond was executed in which 
certain properties belonging to the family 
were pledged as security. Subsequently, 
Z M sued on tbis bond, obtained a decree 
and put up the properties to sale which were 
purchased by some of the defendants who 
Gispossessed the plaintiffs. The share of 
the properties advertised for sale, certified 
in the sale certificates granted to the 
defendants to have passed to them, was 
the shareof the whole family in the prcper- 
ties sold, but it was described as the right, 
title and interest of L and S.the persons 
sued. It was held that Land S, though not 
the managers of the family were yet its 
accredited agents in the management of tho 
money-lending business, and as such had 
the authority of the other members to pledge 
the family properties for a joint debt con- 
tracted in the ordinary course of that busie? 
ness, It was held also that the sale having 
been under a decree in respect of a joint 
debt of the family, the whole interest of the 
family in the properties in dispute passed 
at the sale, although L and S only out of the 
members were sued. This alsois a case of 
a mortgage decree for the sale of the entire 
mortgage security, and the findings were 
that the property had been pledged by the 
accredited agents of a joint family busi- 
ness for a joint debt contracted in the 
ordinary course of that business, and that 
the sale was under a decree in respect of a 
joint debt of the family. 

In Baldeo Sonar v. Mobarak Ali Khan (4), 
it was held that a member of a joint Hindu 
family, not being a son of the debtor, would 
be bound by a decree and sale of the family 
property under the decree, although he was 
not a party to it, if the creditor or the pur- 
chaser, as the case may be, could prove that 
the debt had been contracted for the benefit 
of the family or for the purpose of a trading 
business in which they were interested and 
if the decree was substantially one against 
them although in form it might be against 
the head member or members of the family, 
who contracted the debt. The decree in 
this case was not a mortgage decree. It was 
nevertheless a decree against a managing 
member of*a Hindu family for a debt con- 
tracted for the benefit of the family and 
for the purp<se of a trading business in 
which they were interested, As already 
pointed put, the suit brought by defendants 

(4) 29 O 583; 6 U W N 370. 
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Nos. 1 and 2 in the present case were not 
framed as suits against managing members 
or accredited agents of the joint family or 
joint family business, but as suits against’ 
partnership businesses and individuals who 
were cited as partners. 

In Raghunathji Tarachand v. The Bank 
of Bombay (5), one H persuaded N who 
was the only adult male member of `a joint 
Hindu firm carrying on an ancestral trade 
to sign certain promissory notes in the 
name of his ancestral firm. N signed the 
notes without the knowledge of the other 
member of the firm and without any ad» 
vantage tothe firm. The notes were subse- 
quently endorsed by H to B who advanced 
monies on them to H. On a suit by B 
to recover the amounts due on the notes 
from N's firm K, a minor co-parcener, 
pleaded that he was not liable. It was held 
that the minor's share in the firm was 
liable. In the judgment delivered by 
Ohandavarkar, J, the following proposition 
was enunciated: The rule of Hindu Law 
that debts contracted by a managing mem- 
ber of a joint family are binding on the 
other members only when they are for a 
family purpose is subject to at least one 
important exception. Where a family carries 
on a business or a profession, and maintains 
itself by means of it, the member who 
manages it for the family has an implied 
authority to contract debts for its pur- 
poses, and the creditor is not bound to 
inquire into the purpose of the debt in 
order to bind the whole family thereby, 
because that power is necessary for the 
very existence of the family. For the pur- 
pose of the present discussion this case is 
distinguishable in broadly the same way 
as that in Baldeo Sonar v. Mobarak Ali 
Khan (4), but there is an additional dis- 
tinguishing feature. The minor member 
of the family whe pleaded that he was not 
liable was actually made a defendant in 
the suit, and theultimate decree obtained 
by the plaintiff on appeal necessarily bound 
him expressly. The real questions decided 
in that case related to the liabiliiy of a minor 
member of a joint family carrying on trad- 
ing business for a debt contracted for the 
purposes of that business, and to the im- 
plied authority of a managing member of 
the joint family to contract such a debt. 

-In : Chinna Lakshiminarsimha y, Venkan- 
nachinniah (6), it was laid down. that in 
the. case of trading families like the Komati 


(5) 34 B 72; 2 Ind. Oas. 173; 11 Bom. L R255. ` 
(6) 38 M L J 55; 55 Ind, Cas. 64; AI R 1920 Madi 
582; 11 L W55; (1920) M WN 119; 37M aT 83. 
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Chetties, if moneys ara borrowed for the 
purpose of an ancestral business carried on 
by the members of the jéint family, all the 
members of the family including minors are 
liable for the payment of such sums to the 
extent of their sharein the whole family 
Property including the assets of the bust: 
ness.” This decisicn followed certain earlier 
cases of the Bombay and Madras High 
Courts including the casein Raghunathji 


Tarachand vi The Bank of Bombay (5), al- 


ready referred to. This case does not lay 
down any principle more extended than 
that which was enunciated in Raghunathji 
Tarachand v, The Bank of Bombay (5). In 
Subbaraya Muddli v. Thangavelu Mudali 
(7), the proposition of law laid down as set 
out te the headnote is in the following 
words : 


“Where a member of a joint Hindu family who 
carries on an ancestral business on behalf of the 
family contracts debts for purposes of the trade, 
the creditors are entitled to go against the whole 
of the family property including the shares of the 
minor members inasmuch as the debt is borrowed 
for a family purpose.” i 


. Here again the debts had been contracted 
by the de facto managing members of a 
joint family for the purposes of trade carried 
on by the family. None of the cases just 
considered are authority for tha proposition 
that members of a joint family would be 
bound to pay the debts contracted for pure 
poses of trade by other members who are 
hot managing members or accredited agents 
of the joint family but who are carryiag on 
what were represented and regarded .as 
independent businesses in partnership with 
one another. I ought to observe here that 
the findings of the Courts below do not 
mean that the debts were contracted. by 
Moti Bhakat, Ram Kissen and Jodhan 
Prosad and were binding on other members 
of the joint family upon the principles en- 
unciated in the cases to which reference has 
just been made, Jt has not been found 
that these persons were the managers of the 
joint family businesses or that the debts in 
question were Contracted by these indivi- 
duals as accredited agents for the purposes 
of the joint family business. The findings, 
as we understand them are that there was a 
joint family business, that the debts in ras- 
pect of which defendants Nos. 1 and 2 had 
instituted their suits in some way not clearly 
explained, debts of the joint-family busie 
ness, ald that the decrees obtained in these 
suits:must be construed as decrees against 
the joint family. i : . 

(7) 45 M LJ 44; 72 Ind, Oas. 815; A IR 1924 
Mad, 33. 
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Upon the findings of fact arrived at by 
both the Courts below the interest of the 
plaintiffs in the property in question would 
be answerable for the debts due to defen- 
dants Nos. 1 and 2 in the partnership firms, 
but the, plaintiffs are seeking a declaration 
that their interest is not affected by the 
sales held at the instance of defendants 
Nos. 1 and 2. These" sales were held in 
execution of decrees obtained by these 
defendants, What were thesee decrees ? 
They were decrees 
firms and affected with liability the part- 
ners alone Sales in execution of such 
decrees must in regard to the property sold: 
bė confined tothe right, title and interest 
òf the Partners and of nobody else, It 
would, in my judgment, be quite wrong to 
say that the sales could affect the interest 
ọf „other persons -who: were strangers - to 
partnership. It :may be, that as the Courts: 
below have found, ‘the businesses’ were 
really joint family businesses for the debts: 
of which each member of the family is 
liable at least to the extént of his share- 
in the joint family property which was in- 
cluded in the business, but until that has 
been found in a properly. constituted suit 
the. plaintiffs are entitled to succeed. The 
decrees Obtained by the defendants did not 
bind the plaintiffs, The sales held in execu- 
tion of these decrees cannot affect their 
interest in the properties sold. 

A word remains to be said with kepad 
tothe mortgage decree obtained by defen- 
dant No. 3. This defendant appeared to 
contest the suit in the trial Court and the 
suit was dismissed. This defendant did not 
appear to. oppose the appeal in the lower 
Appellate Oourt but the appeal also was 
dismissed. . In spite of this it appears to us 
that; there really has been no decision by 
the Ccurts below upon the question whether 
the decree obtained by defendant No. 3 
affected the interest of: any member of the 
family). in the property in dispute, We 
accordingly hold that this question must be 
left open. This appeal is allowed. The 
decrees of the Courts below are set aside 
and the plaintiffs suit is decreed with the 
declarations indicated above. Parties will 
bear teir own costs in all the Courts. In 
view of our decision in this appeal no order 
-is necesssry on the two connected rules. 

Looge, J.—I agree. 
8S. £ e 


Appeal allowed, 
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PATNA HIGH COURT 
Criminal Revision No, 85 of 1939 
February 27, 1940 
Rowtanp, J. 

JOY KRUSHNA MOHANTY AND CTAHERS— 
PETITIONERS 

versus. 5 

ÉMPEROR -RESPONDENT i 

Penal “Code (Act XLV of 1860), ss. 268, 290— 
Riparian owners on gne bank of river erecting ‘em- 
bankment on their land to protect their fielda from 
figods—Accumulation of water on fields of owners on 
other side of rtver—Persons erecting such embank- 
ment, if can be convicted under s. 290, 

Where there is an accumulation of water on the 
fields of the owners of land onthe other side of 
the river, as result of the riparian owners of land 
on one bank of the river throwing up an embank- 
ment on their own land to protect their fields from 
floods, it cannot be said that the embankment. 
causes a common injury to the public in the vicinity.. 
Consequently an embankment of this kind even if it 
tends to cause injury to some owners of property 
cannot be described as public nuisance. The per- 
sons erecting such embankment cannot, therefore, 
be convicted under s, 290, I. P. 0. 


Or. R. from an order of the District, 
Magistrate, Puri, dated September 30, 1939." 


: Messrs. B. N. Das and S. Mahanti, for the 
Petitioners. 


. The Advocate-General, for the Crown. 


Order.—Tne petitioners have been con” 
victed by 8 Magistrate of the Third Class: 
under s. 290, I. P, C,, and each sentenced 
to pay a ‘fine of Rs. 15. An appeal against. 
their conviction has been’ dismissed and: 
they have moved this Oourt ‘in revision on 
the ground that the acts found ‘to have 
been done by them did not come within 
the definition of a public nuisance in s. 268, 
I. P. O., and are not punishable under 
s. 290. The appellate judgment is very 
brief and I will state the facts a little 
more fully. The Mahanadi river, as it 
nears the sea, divides into a delta of 
channels which form lo8ps and branches 
which fork and rejoin eventually entering 
the Bay of Bengal. The water of these 
mouths of the Mahanadi is said to be tidal 
for some miles inland from the sea, One 
of these branches passes along the western 
‘boundary of ‘villages Kusumbar and 
Sundara bearing thana Nos. 171 and 178 
in Police Station, Kakatpur of Puri District. 
West of the stream whichis called Padapada 
at about that point is village No, 177 
Barjangaiand further: west and north : are 
„other, villages. To the east of this stream 
“there used to be an embankment running 
roughly from north.to south which prevented 
flood water, from spreading over the lands 
of villages -Kusumbar and Sundra. -The 
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embankment is saidto have bsen very old, 
but within recent years it was breached by 
heavy flood. The date of this breach ig 
stated by the prosecution to have been 
in 1933 and stated by the defence as in 
1937, Now the accused, who are residents 
of Kusumbar and Sundra, wished to 
repair the breach in the old embankment 
and this was objected to by the inhabitants 
of the villages on the ‘west of the stream 
who said that the flood water ought jo 
escape eastwards through the breach so as 
to relieve the flooding of the field3 in their 
villages. ` 


In this state of things there was a pro- 
ceeding under s. 144, Oriminal P.O., as 
it was reported that there was a danger of 
a breach of the peace. The Magistrate 
passed an order restraining the peopleof 
Sundra from re-erecting the old bund. 
Subseguently they constructed an embanke 
ment on a retired line further east which 
ehad the effect of closing the breach. For 
this they have been prosecuted and convicted 
under s. 290, I. P. ©. Ithas been found 
that the new bund tends to lead to the 
accumulation of flood water and damage to 
crops on the fields of 30 to 40 villages 
situate west of the stream in the same 
“manner as used to result in the time of 
the old bund before it was breached. The 
trial Oourt held that in the circumstances 
the accused were guilty of committing a 
public nuisance. The definition of the 
‘offence is in s. 268; the act complained 
of must be one which causes any common 
injury, danger or annoyance to the public 
‘or the people in general who dwell or 
“occupy property in the vicinity, or which 
must necessarily cause injury, obstruction, 
danger or annoyance, to persons who may 
have occasion to use any public right. 
The District Mégistrate considered that 
the act was an offences under the first part 
of the section. It is argued in revision 
that any injury which the villagers of 
Barjanga and other. villages may suferis 
not caused by the bund but by flood water, 
This argument does not ‘I think affect 
the question for any damage which is 
caused will be due tothe tonjunction of 
two Causes, the existence of the water 
and the existence of the band, It is 
next contended that the nuisance, if any, 
is of a private and not public nature. 
The act does not.Gause injury to the people 
in general wno.dwell or occupy property 
in the vicinity. It does not injure persons 
residing all round the site an which the 
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bund is created but the persons who reside 
and have property to the west. 

Among the examples ôf cases decided 
under the sections, it is to be noticed that 
hardly any reported decisions are traceable 
which deal with cases of encroachment or 
obstruction ‘in water channels. Two deci- 
sions’ of the Calcutta High Oourt are 
reported, namely, Jugal Das Dalal v. Queen~ 
Empress (1) and In the matter of Umesh 

Chandra Kar (2). Both these were cases 
of alleged obstruction to the navigation 
channels in tidal navigable rivers; and 
„the decision turned on whether the right 
“of navigation which is a public right, 
had been obstrfcted. That is to say, they 
are decisions on the second part of the 
definition in s. 268, which it is not sug- 
gested is applicable here. The question 
is whether the first part of the saction 
applies and this is to be determined on 
a reading of the section itself. The attempt 
to bring such an act as the erection of an 
embankment on one’s own land within 
the scope of the definition in s. 268 and 
‘within the mischief of s. 290 segms to 
be a novel one; and it is not unreason- 
ably suggested that if these sections were 
really applicable, it was to be expected 
that they would have been used before. 
The case, in its essentials, is a common 
one. The riparian owner of land on one 
sbank ofariver throws up an embankment 
on hisown land to protect his fields from 
flood : and this results in accumulation of 
water on the -fields of the owners of land 
on the other side of the river. Such cases 
frequently give rise to litigation in which 
the parties have their respective rights 
tried out in the Civil Oourt. That is to 
say, Ordinarily speaking the rights of 
parties in a matter of this kind are con» 
sidered to be private rights, and the Courts 
ordinarily deal with them as such; fne 
issues commonly deal with such questions 
as rights of easement and similar rights, If 
that is their nature, we must bearin mind 
that by s. 81, L P. 0., 
“nothing is an offence merely by reason of its being 
done with the knowledge that it is likely to cause 
harm if it is done without any criminal intention 
to cause harm, and in good faith for the purpose 
of preventing or avoiding other harm tc person or 
property.” % 

Of course, this section is of a general 
natura ; whereas the Explanation to s. 268 
that “a common nuisance is not excused on 
the ground that it cawses some convenience 
or advantage” is a special provision dealing a 


(1) 20 C 665. 
, (2) 14 O 656, 
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with a particular ,subject. If the two 
provisions are in apparent conflict thes 
special provision Will prevail being treated 
as an exception to the more general one. 
We have therefore to see whether the 
embankment causes a common injury to 
the public in the vicinity. The familiar 
types of nuisance cases such as a tannery 
by its stink, or some kinds of machinery 
by their din, creaté an annoyance whose 


intensity increases as’ one gets nearer to, 


them: it is the nearest neighbours who 
are most aggrieved. But the people who 
live or ow property nearest to thie eme 
bankmentarenct aggrieved atall; they are 
benefited by protection front flood, The per- 
sons aggrieved are persons further of, beyond 
tke other, the western bank of the stream, It 
-is said they are more numerous than the 
persons benefited by the embankment ; 
but that does not .seem*to be the test. 
What the sections*dre aimed at is general 
annoyance or injury to persons in the 
vicinity ; and itis difficult to hold that 
this is established when no annoyance or 
injury is caused to the persons in the 
immediate vicinity. [ do not therefore 
think that an embankment of this kind even 
if it tends to cause injury to some owners 
of property can be described as a public 
nuisance. In Ratan Lal's Law of Crime in 
the Commentrary on s. 268 at p, 624 (Edn. 
14) it is stated on the authority of Englisk 
decisions that 

“no prescriptive right can be acquired to maintain 
and no length of time can legalize, a public nui- 
sance. Though 20 years’ user may bind the right 
of an individual, yet the public have a right to 
demand the suppression of a nuisance, though of long 
standing.” 

Let us then consider for a moment the 
rights of parties, at the time when the 
old bund stood. The Advocate-General 
was unable to assert confidently that 
bêfore the old bund was washed away 
aay mealet of the public could have taken 
action to abate the nuisance without being 
successfully met by a plea of prescriptive 
tight. The lands on the west of the river 
may or may not-have the right to dis- 
charge their flood water over the lands to 
the east, i. e., in the direction of Sundra 
and Kusumbar ; but if they have, it would 
seem to bè a private right, capable of 
being lost by lapse of time, That being 
so, my view is that what was done does 
not fall: within the definition of a public 
‘nuisance so a8 to be punishable under 
s. 290, I. P. ©. If it was necessary to 
prosecute the accused, it would seem that 


the proper section to have utilized was _ 


` OHULUKURI YBERABADRA RAO V. SRERPADA KRISHNAMURTaAI sasTeY(MADR.) 19110 


s. 76, Bengal Embankment Act, 1882, I shall 
express no opinion whether the petitioners 
have committed an offence under that section 
because that case was not set up by the pro» 
secution and the section contains various 
ingredients tothe presence or absence of 
which attention and evidence were not 
directed at the trial. It is enough to say 
that Iam of opinion that the conviction of 
the petitioners under the section which has 
been applied by the Magistrate cannot stand 
and itis hereby set aside andthe fines are 
to be refunded. 


8. Conviction set aside. 





MADRAS HIGH COURT 
Criminal Revision Oase No, 576 of 1939 


and 
Criminal Revision Petition No. 535 of 1939 
November 3. 1939 ; 
5 Laksamana Rao, J. 
OHULUKURI VEERABADRA RAO ° 
—AocousEp No. 1—PETITIONER 


versus 
SREEPADA KRISHNAMURTHI SASTRY 


—CoMPLAINANT—RESPSNDENT 

Criminal trial—Book containing objectionable 
passages—Proper order, 

The order of the Sessions Judge directing the 
destruction of the books containing objectionable 
passages cannot be sustained but the pages con- 
taining those passages should be directed to be 
destroyed, 4 


Or. R. Case and Or. R. P. under ss. 435 and 
439 of the Criminal P. O, 1898, praying the 
High Court to revise the order of the Court 
of Sessions of the Hast Godavary Division at 
Rajahmundry dated April 10, 1939 and 
passed in Oriminal R. P. No. 1 of 1939 
presented against the order of the Oourt 
of the Special First Class Magistrate of 
Rajahmundry in C. O. No. 1 of 1937, 

Mr. D. Suryaprakasa “Rao, for the Peti- 
tioner, 

Messrs. K. Ramamurthi and K. Some» 
swara Rao, for the Respondent. 

Order.—The order of the Sessions Judge 
directing the destruction of the books cans 
not be sustainel but the passages specified 


in the list appended are objectionable and 


the pages coftaining those passages will be 
destroyed. But the petitioner may if she 
desires, reprint the unobjectionable portion. 
of those and insert them in the book. 


ND. Order accordingly. 
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BOMBAY HIGH COURT 


Speclal Bench 


Oriminal Reference No. 75 of 1940 . 
July 1, 1940 
BRAUMONT, C. J., N. J. WADIA, 
WASSOODEW AND Sen, JJ. 
EMPEROR—PRoszovTor 
versus 
SAVER MANUEL DANTES— ACOUSED, 
Bombay Abkari Amendment Act (VI of 1940), as. 6, 


7—5. 6 deleting Proviso to s. 14-B(1) of Abkari Act è 


(V of 1878)—Object of deletion—S. 7, if retrospective— 
Notification effective at date of passing of Amending 
Act alone falla under s. 7—S. 7 does not affect noti- 
fication already rescinded or declared ‘invalid— 
Notification declared ultra vires by High Court fall- 
ing within a. 7—8. 7 cannot revive nottfication—Bom- 
bay Abkari Act V of 1878), s. 14-B—Notification 
under, declared ultra vires and invalid by High 
Court—Eiffect—Remedy—Government of India Act, 
1935, (25 & 26 Geo. V ch. 42), 8. 100, Sch. VII, List 
II, Item 31—Provincial Lagislature has right to 
prohibit possession} of intozicants—Limits of such 
power. 

By 8.6 of the Amending Act, the proviso to sub- 


.B. (1) of s. 14-B, Bom. Abkari Act was deleted, One 


object ofthe proviso was to facilitate import 
and export into and from the Port of Bombay by 
enabling warehouse-keepers and railway companies 
onthe docks to possess any quantity of foreign 
liquor, and the object of the Legislature in deleting 
the proviso was to destroy, or at any rate render 
very difficult, import and export into and from the 
Port of Bombay. [p. £6, col. 1.} 


The Court leans strongly against a construction 

which givesto an Act retrospective action because, 
it manifestly shocks one’s sense of justice that an 
act legal at the time of doing it, shall be made un- 
lawful by some new enactment. The only notifica- 
tions which fall within s. 7, Bom. Abkari Amend- 
ment Act are notifications effective at the date of the 
passing of the Amending Act. The section was not 
intended to affect the construction of notifications 
already rescinded, stillless of a Notification which 
had been declared invalid, and therefore had 
never had any effect, and wasamere nullity. Even 
ifs. 7 applied toa notification already declared 
ultra vires by the High Court, s.7 cannot have the 
effect of reviving the~invalid notification. [p, 86, col. 
2; p.87, col. 1) 
“” Notification unde? s. 14-B (2), declared by 
High Court tobe ultra vires is invalid according 
‘tothe law in force in Bombay Presidency and 
everybody can act upon that view of the law. Where 
there isno appeal from the decision of this Court 
the only manner in which the law as declared by 
this Oourt could be altered would be by an Act of 
the Legislature. [p. 87, col, 1.] , f 

Obiter :—The effect of s, 100 and “Sch, VII, List 
II, Item No. 31, Govt. of India Act, 1935, is to enable 
the Provincial Legislature, subjecteto the right of the 
Oentral Legislature to make laws in respect of the 
matters, enumerated in List I, to make laws relating 
to intoxicating liquors and narcotic drugs, that 
is to say, (in the words of item No. 13), the produc- 
tion, manufacture, possession, transport, purchase 
and sale of intoxicating liquors, opium and other 
narcotic druge. A right to legislate as to posses- 
sion of intoxicating liquors must necessarily 
involve aright to prohibit possession. “The Pro- 
vincial Legislature has power so, to limit posses- 


the 
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sion, provided that in so doing it does not 
encroach upon the legislative powers of the Central 
° Legislature. The Central Legislature is the autho- 
rity to legislate in respect of import and export of 
intoxicantsacross thesea frontier of Bombay, and 
the powers of the Provincial Legislature under 
Item No. 31, in List II must be exercisied subject to 
this right of the Central Legislature. e The Provin- 
cial Legislature has no power to legislate in respect 
of possession of intoxicants in such a way as to 
encroach upon the right to import and export 
prose the customs frontiers. [p.87,col 2;p. 88, col. 


Hence, tif power undef s. 14-Bas amended by 
Amendment Act VI of 1910 fo prohibit any indi- 
vidual or a class or body of individulas or the public 
generally from possessing intoxicants would be valid, 
but the power must not be exercised so as to 
encroach upon the rights of the Oentral Govt. No 
doubt, any, legislatfon which restricts possession or 
consumption of intoxicants is likely to have a 
prejudicial effect upon the customs revenue of the 
Central Govt. and that fact would not prevent the 
Provincial Govt. from exercising the power con- 
ferred upon it by Item No. 31. But the power of 
the Provincial Govt. “to legislate as to possession is 
a qualified, and not an absolute power; it is 
subject to the rights of the *Oentral Govt. Attorney- 
General of Manitoba v. Manitoba License Holdera’ 
Association (1), referred to, [p. 88, col. 1.} 


Or, Ref. made by the Presidency Magis- 
trate, Fourth Court, Girgaon, Bombay. 


Messrs, M. C. Setalvad (Advocate-General) 
Y. F. Taraporewala, G. N. Joshi and R. A, 
Jakagirdar (Govt. Pleader), for the Crown. 


Sir Jamshedji Kanga, Messrs. S. G, Veline 
skar, R. J. Kolah and Dr, B. R. Ambedkar, 
for the Accused. 


Beaumont, C. J.—This is a reference 
made by the Presidency Magistrate, Fourth 
Oourt, under s. 432, Oriminal P. O., which 
entitles him to refer any question of daw 
arising in the hearing of a case before him. 
The facts giving rise to the reference are as 
follows: On July 17, 1939 the Govt. of 
Bombay issued a Notification under subss. 
(2) of s. 14-B, Bom. Abkari Act, 1878, pro- 
hibiting the possession by afty person in 
the area specified, which wasin substance 


- the Town and Island of Bombay, without a 


permit or a licence issued by an Abkari 
Officer, of any intoxicant specified in the 
‘schedule thereto in excess of the amount 
therein mentioned. On April 11, 1940, a 
Full Bench of this Court held that the said 
Notification was “ultra vires and of no 
effect”, the basis of the decision being 
that under s, 14-B, Bom. Abkari Act, Govt. 
could not prohibit the possession of intoxi- 
cants by the public generally. On the 
same day, but after the’ Court’s decision , 
had been pronounced, the Governor of 
Bombay, being the then legislative aus 


‘ss. 6 and’ 7. 
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‘thority in Bombay, passed Bom. Act VI of 
‘1940 amending the‘Bom, Abkari Act. Tha 
‘material secticns, of that Act, which, we 
will refer to as “the Amending Act”, are 
] | Section 6 amends s, 14-B, 
Bom. Abkari Act, and‘ in order to appre 
cigte the afhendment it is neceegsary to state 
tLe terms of e. 14-B, which were as follows: 

“(1) No person not being ea licensed manufacturer 
or vendor of any intoxicant or hemp and no licen- 
sed vendor except as authorized by his licence shall 
have in his possession any quantity.ofeany intoxi- 
cant cr-hemp in exceSs of such limit as the Prov.® 
Govt. under s. 17 may declare to be the limit of 
retail sale, except under a permit from the Collector”: 

Provided that nothing in sub-s. (1) shall extend 
to any foreign liquor, other than dentured spirit, in 
ihe possession of any commom carrier or ware- 
houseman as such, or purchased by any person for 
his bona fide private consumption and not for sale. 

(2) Notwithstanding anything contained in sub- 
.6, (1) the, Prov. Govt. may’ by Notification in the 
Official Gazette prohibit. the possession by any per- 
gon or class of persons, either throughout the whole 
Presidency, or in any local area, of any intoxicant, 
either absolutely or subject to such conditons as it 
‘may prescribe”. f 

By s. 6 of the Amending Act, the proviso 
to subs. (1) was deleted. One object of the 
‘provise would seem to have been to facili- 
tate import and export into and from the 
Port cf Bombay by enabling warehouse- 
keepers and railway companies on the 
decks to possess any quantity of foreign 
liquor, and itis difficult to see what object 
the Legislature had in deleting the proviso 
except to destroy, or at any rate render; 
very difficult, import and export into and 
from the Port of Bombay, Then sub's. (2) 
of s..14-B was amended by ‘enabling the 
Prohibition toextend to “any individual or 
a class or-body of individuals or the public 
generally.” thus removing, in the case of 
‘netifications issued under the Amending 
Act, the ground upon which this Court 
had ‘held the Notification of July :17, 1939 
40 be invalid. Section 7, Amending Act, 
provided that the amendments to the Pres 
amble and the provisions of the Act should 
‘have effect from the date on which the 
said Preamble and the said provisions were 
réspectively enacted, and then proceeds in 
these terms: 

s And any rule, order or notification made or issued 
under the said Act” (i, e., the Abkari Act) before 
the commencement of this Act shall be deemed to 
“have been” made or issued under the said Act as 
‘amended by this Act.” 


_ On April 19, 1940, the accused in the 
case before the learned Magistrate giving 
rise to this reference arrived at Dadar Sta- 
tion an the B. B: & O. I. Railway and was 
. found to ke in possession of a bottle of 
country, liquor containingjadmittedly less 
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than the limit fixed by the Prov. Govt. 
under s. 14-B (1), Bom. Abkari Act. He was 
charged under s. 43- (1) (a), Bom. Abkari 
Act, with being in possession of an ine 
toxicant in contravention of a rule or order 
made under the Act. The only order which 
he is alleged to have broken is that con- 
tained in the said Notification of July 17, 
1939, and the learned Magistrate has sube 
mitted to this Oourt the two following 
questions: 

‘First question: (a) Has the Provincial Legisla- 
ture power, under Item No. 31 of List II of Sch. VII, 
Govt. oft India Act, 1935, or otherwise to pass a law 
of which the object is to introdue a policy of total 
Prohibition in the Province of Bombay or in cer- 
tain areas thereof; and (b) whether s. 3 ands. 6 (b), 
Bom. Act VI of.1940 are intra vires, in particular 


. with regard to total prohibition of. possession of 


liquor and of intoxicating drugs. ; 

Second question: In the event. of the first ques- 
tion being answered in the affirmative, whether 
there is in existance any effective Notification 
under s. 14-B (2), Bom. Abkari Act, 1878, ab- 
solutely prohibiting the possession of intoxicants 
by persons generally in the Oity of. Bombay; -in 
other words, whether Notification No. 374/39/ (e), 
dated July 17, 1939, which was declared by thee 
High Court to be ulra vires and of no effect, is 
to be considered. as in. force by virtue ofs. 7, Bom. 
Act. VI of 1940.” 

In our view the first question does not 
really arise in connexion with the prosecus 
tion. It is admitted that the accused hag 
not infringed any provision of the Abkari 
Act;he is alleged to have infringed the 
provisions of the said Notification of July 
17, 1939, and.the only question therefore 
which arises is whether that Notification is 
valid and in force. No doubt the Notifica- 
tion might be invalid by reason either of 
a defect in the Notification itself or of 
some invalidity in the Act under which 
it was passed, but it is only in that indirect 
sense that the validity of the Act can be 
called in question. We propose therefore 
to confine ourselves to the second question. ° 

Two objections are takey to the Notifica- 
tion itself: first, that it does not fall within 
the ambit ofs, 7, Amending Act, and, se= 
condly, that; if it does so fall, the Notifica- 
tion having been declared’ by this Court to 
be of no effect, the accused cannot be 
convicted under.it. -The first point is one 
of construction of the Amending Act, and 
in dealing with it we have to bear in mind 
therule thatthe Court leans strongly against 
a construction which gives to an Act retros« 
pective action because, as stated in Max- 
‘well’s “Interpretation of Statutes,” Edn, 8, 
p. 5, “it manifestly shocks one’s sense of 
justice that an act legal at the time of 
doing it, shall be made unlawful by some 
new enactment.” If the Notification in quese 


1941 an 
tion falls within the scope of s. 7, it would 
render illegal acts committed before the Act 
was passed and which were legal when 
Committed. The present accused no doubt 
does not fall within that category but 
others might. In our opinion s. 7, Amend- 
ing Act, does not embrace the Notification 
of July 1939. We think that the only 
Notifications which fall within the section 
are Notifications efective at the.date of the 
. passing of the Amending Act. We cannot 
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a Notification which is a nullity ;' the most 
it can dois to challenge the grounds on 
“which the Notification was held to be invalid, 
But an order of the Court is valid. although 
the réasons upon which it is based no longer 
apply; there may well be other grounds 
“of invalidity. In our opinion, the.Notification 
‘in question having been held by this Cotrt 
to be of no effect, and not having been 
revived, no one can be convicted under it. 
That really disposes of the whole reference. 


‘suppose that the section was intendedstoe But as the question ‘as ta’the validity of the 


_affect the construction of notifications already 
rescinded, still less of a Notification which 
-had been declared invalid, and therefore 
-had never had any effect, and was a mere 
nullity. This view is supported by the 
Preamble to the Amending Act, which recites 
that itis expedient to amend the Abkari 
Act so as to remove doubts as to the validity 
of certain notifications issued under the 
Act; there was no doubt whatever about the 
validity of the Notification of July 17, 1939, 
Since it had been declared invalid, In our 
° view therefore s. 7 of the Act does not apply 
to the Notification in question. 
. Upon the second point, if s. 7 does apply 
‘to the Notification in question, it has not, 
-in: our opinion, the effect of reviving that 
Notification. It was argued by the learned 
Advocate-General that the declaration of 
this Court having been made in favour of 
“another accused, the present accused cannot 
take advantage of it, since the judgment of 
this Court is not a judgment in..rem 
within 5, 41, Evi. Act, But the notification 
having been held by this Court to be invalid, 
it is invalid according tothe law in force 
„in this Province; and everybody can act 
upon that view of the law. There having 
been no appeal from the decision of this 
Court the only manner in which the law 
as declared by this Courtcould be altered 
.would be by an, Act of the Legislature, The 
Legislature coula no doubt have enacted 
that notwithstanding the decision of this 
Court. the,-Notifiation in question should 
be treated as being still in force, and a8 
having been issued under the original Act 
as amended, But the Legislature has not 
done that, All it has done isto say that 
the Notification shall be deemed to have 
‘been issued under the Bom. Abkari Act 
as amended. Thatis to say, the original 
Notification is not ‘revived, or . deemed to 
have been passed on a different date: to 
that on which it was passed; itis merely 
deemed to have been passed under a law 
different from that which in fact existed 
at its date. Such a provision cantiot revive 
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Notification, on the assumption that it has 
been revived and is to be treated as passed 
under the original Act as aménded by the 
Amending Act, has been argued, and as 
the learned Advocate:General has asked us 
to indicate our views upon the subject, 
we proceed-to do sọ}; But it must be under- 
stood that our views.on this point are not 
intended to form part of our decison, and 
must be regarded as obiter only. 

The learned Magistrate expressed the 
view that the Provinicial Legislature had 
no’ power to prohibit the possession of intoxi- 
cants in this Province, and that view has 
been pressed upon us by Sir Jathshedji 
Kanga for the accused. The right of the 
Provincial Legislature to legislate on the 
subject is derived from s. 100, Govt. of India 
Act, 1935, and. Item No. 31 in List II, 
Sch. VII, , The effect of those provisions is to 
enable the Provincial Legislature, subject 
*to the right of the Central Legislature to 
make laws in respect of the mattera enu- 
merated in List I, to make laws relating 
to intoxicating liquors and narcotic drugs, 
that is to say, (in the words of Item No. 31), 
the prodution,manufacture, possession, trans- 
port, purchase and eale of intoxicafing 
liquors, opium and other narcotic drugs. The 
learned Magistrate was of opinion that the 
words of Item No. 31 have a positive import 
and do not cover prohibition. The argument 
is that the Provincial Govt, is giyen control of 
the matters enumerated in Item No. 31, and 
that prohibition destroys the subject-matter 
of. control, 

We are notin agreement with that view. 
Tt seems to usclear that a right tolegislate 
as to possession of intoxicating liquors must 
necessarily involve aright to prohibit pose 
session, We have not in fact to deal with 
total prohibition, because the Notification 
‘now in question does not prohibit posses» 
‘sion throughout the whole province; it only 
enforces prohibition within the Town and 
Island of Bombay.” We.sea no reason to 
doubt that the Provincial Legislature hase 
power so to limit possesion, provided that 
Ld 
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in so doing it dces not encroach upon the 
legislative powers of the Central Legislas 
ture.. Now, under Item No. 19 of List I of 
Sch. VII, which’ contains the subjects on 
‘which the Central Govt. can legislate, is 
included “import and export across customs 
‘frontiers as defined by the Federal Govt.” 
By a Notification of April 1, 1937, the Federal 
Govt. for the purpose of Item No. 19 in 
List I has defined the “customs frontier” as 
. “the frontier, whether one or more than one, whe- 
ther sea or land, whether exterior of interior, ofe 
British India,” 7 - 

It is therefore clear in our view that 
the Central Legislature is the authority to 
legislate in respect of import and export 
of intoxicants across the sea frontier of 
Bombay, and the powers of the Provincial 
‘Legislature under Item No. 31 in List II 
must be exercised subject to this right of 
the Central Legislature. It is settled that 
in cases of conflict between the items in 
List I and List II it is the duty of the 
Court to endeavour to reconcile those items 
before having recourse to the non-obstante 
clause under which the powers of the Cen- 
tral Legislature must prevail in the event 
of an irreconcilable conflict. We see no 
difficulty in reconciling the two items now 
in question by holding that the Provincial 
‘Legislature has- no power to legislate in 
‘respect of possession of intoxicants in such 
'a way as to encroach upon the ‘right to 
import and export across the customs frons 
‘tiers, No question arisesin this case as to 
the validity of the prohibition contained in 
s. 14-B (1), Bom. Abkari Act, because 
admittedly the accused did not fall within 
such prohibition. though it is obvious that 
that section makes it virtually impossible 
to import or export intoxicants without 
obtaning a licence from the Prov. Govt. 
which may or may not be granted. 

Turning tos. 15B (2) as amended, the 
power to prohibit any individual or a class 
or body of*individuals or the public gene- 
rally from-pcssessing intoxicants would seem 
to us to be valid, but the ‘power must not be 
exercised so as to encroach upon the rights 
of the Central Government. The Notifica- 
tion of July 17, 1939, if effective, in pro- 
hibiting possegsion by any person in Bome 
bay, would in our view render import and 
export across the sea frontier of Bombay 
impossible without breaking the law or 
obtaining a licence which the Prov. 
Govt. is under no obligation to grant. It 
is impossible to land goods on the docks 

e of Bombay, ifno‘one in Bombay is entitled 
to be in possession of such goods. 
` The learned Advocate General has cons, 
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tended strenuously that the Amending Act, 
does not deal, or purport to deal, with 
import and export across customs frontiers, 
and the mere fact that one consequence 
of the Act may be to discourage, or even 
prevent, such import and export, does not 
deprive the Provincial Legislature of the 
power conferred upon it by the Govt, of 
India Act and he relies on Attorney 
General of Manitoba v. Manitoba License 
Holders’ Association (1). No doubt any 
legislation which restricts possession or cone 
sumption of intoxicants is likely to have a 
prejudicial effect upon the customs revence 
of the Central Govt. and we agree that fact 
would not prevent the Prov. Govt. from 
exercising the power conferred upon it by 
Item No. 31, But, as we have pointed out, 
the power of the Prov. Govt, to legi- 
slate as to possession is a qualified, and 
not an absolute power ; it is subject to the 
rights of the Oentral Govt. The absolute 


‘prohibition against possession goes much 


further than merely incidentally diminish-, 
ing the revenue of the Central Govt.: it 
destroys, indirectly no doubt, but nonethes 
less effectively, the right to import and ex- 
port intoxicants across the sea frontier of 
Bombay; and Bombay is the principal Port 
of Britsh India. 

If therefore we were at liberty to consis 
der the validity of the Notification of J uly, 
17, 1939, on the basis that it is still in 
force and was passed under the Bom. Ab- 
kari Act, as amended by the Amending 
Act, we should still be of opinion that 
the Notification was invalid, because it goes 
beyond the powers of the Provincial Legis- 
lature. We answer the questions pro- 
pounded by the learned Magistrate by 
saying that in our opinion there is not in 
existence any effective Notification under 
8. 14-B (2), Bom. Abkari Act, 1878, pros 
hibiting the possession of intoxicants by 
persons generally in the City of Bombay. 

Answer accordingly. 


. D. 
(1) (1902) A 073; 71LJ PO 28; 85 L T 591; 50 W 
R 431; I8TL R 94. 


MADRAS HIGH COURT 
Oriminal Revision Case No. 277 of 1939 


. and 
Oriminal Revision Petition No. 255 of 1939 
September 29, 1939 
r Laksamana Rao, J. 
PATNAM SIDDA REDDI AND orgzrs— 
AcousED—PetitronErs 


versus 
AMBATI VENKATAGIRIANNA— 
‘CoMPLAINANT—RESPONDENT 
CriminabProcedure Code (Act V of 1898), s. 436 
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Magistrate, if can be directed to frame charge and 
dispose of case. we a ; 

It is.not permissible under s, 436 of the Criminal 
P. O to direct the Magistrate to frame a charge and, 
dispose of the case. 

“Or. R. Case and Or. R. P. under ss. 435 and 

439 of the Criminal EF. O. 1898, praying the 
High Court to revise the order of the Court 
of Session Anafitpur Division, dated Febr- 
uary 6, 1939 and passed in Criminal R. P. 
No. 2 of 1939 presented against the order 
of the Court of the Stationary Sub-Magise 
trate of Kadiri in O. O. No. 378 of 1938. 


Mr. A. Bhujanga Hao, for the Petitioners. 


Mr, N. Somasundaram, for the Respon- 
dent. 


The Public Prosecutor, for the Crown, 


‘ Order.—There is no ground for interfe” 
rence with the order directing further 
inquiry but it is not permissible under. 
8. 436 of the Oriminal P. O. to direct the 
Magistrate to frame a charge and dispose 
of the case. The direction of the Sessions 
Judge to frame a charge under s. 147 is 
therefore set aside and otherwise this 
Petition is dismissed. 


. ND. Order accordingly. 





PATNA HIGH COURT 
Appeal No. 55 of 1937 
August 16, 1939 s 
Harries, O. J. AND MoHAMMAD Noor, J. 
SANKAR MALIK AND OTHERS— 
APPELLANTS 


h versus 
Raja BRAJA SUNDAR DEB— 
RESPONDENT, 

Landlord and tenant—Record of Rights showing 
person as occupancy tenant—Other entries in remark 
column showing that®his tenure was service-tenure 
—Landlord accepting quit rent and instituting suit 
for his ejectment on his refusal to perform services 
—Entry thathe was occupancy tenant held rebutted 
and that suit was maintainable. 

Certain person was recorded in the current Record 
of Rights as occupancy tenant, paying quit rent. 
Apart fromthe evidence showing that this entry 
‘was wrong, it was shown in the remark column that 
the person was holding servige-tenure. The land- 
lord accepted the quit rent and inttituted a suit for 
ejectment on refusal ofthe tenant to perform the 
services for which the tenure was created : 

Held, the presumption about the correctness of the 
entry that the person was occupancy tenant, was re- 
_ butted by other inconsistent entry in the remark 
column. The tenant, therefore, was holding service 
tenure and on his ceasing to perform services the 
landlord was entitled to eject him and the acceptance 
of quit rent mentioned inthe Record of Right did 
not deprive him of his rights todogo, e 
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A. from the appellate decree of the Sub” 
Judge, Cuttack, dated Séptember 10, 1936. 


Mr, P. Mahanti, for the Appellants. 
Mr. L. Mahanti, for the Resondent. 


Mohammad Noor, J.—The suit out of 
which this appeal has arisen was instituted. 
by the plaintiff-respondent for ejecting the 
defendants-appellantf from certain lands 
which according to the plaintiffs they (the de- 
fendants) keld under him as service-tenure- 

olders in six villages orf the ground that 
they refused to perform the service for 
which the tenures were created The trial 
Court decreed the suit for the lands of four 
of these villages, And dismissed it in respect 
of those in two village Madhpur and Tuku». 
nia. It found that the defendants were 
servVice-tenure-holders of these lands and 
that they refused to perform the services, 
but relying upon an entry in the current 
Record of Rights that the defendants were 
occupancy raiyats paying a quit rent on 
account of their liability to perform services, 
it held that though this entry about the 
defendants being occupancy ratyate was 
wrong and was brought about fraudulently 
by the defendants, the plaintiff having rear 
lized the quit rent by certificate proceed- 
ings and also amicably recognized the status 
of the defendants as occupancy raiyats 
was not entitled to eject them, This decree 
ef thelearned Munsif seems to have been 
accepted by the defendants, but the plain- 
tiff appealed in respect of the lands of the 
two Villages for which the suit was dismis- 
sed. The learned Subordinate Judge has 
reversed the decree of the trial Court and 
has decreed the plaintiff's suit in respect of 
these lands also. He has held that the 
remark column shows that the defendants 
were service-tenure-holders and as such 
the entry about their being occupancy 
raiyats was obviously wrong. The defend- 
ants have preferred this second éppeal. 

It was contended by the learned Advo- 
cate for the appellant that the presumption 
arising from the Record of Rights that the 
defendants were occupancy raiyats has not 
been rebutted. But the fact is otherwise. 
The learned Munsif found that the father 
of defendant No, 1 wasa servige-tenure= 
holder and on his death the tenancy was 
renewed in favour of defendant No.1 and 
the lands. were settled with him on con- 
dition of his rendering service, but he 
fraudulently got himself recorded as raiyat 
with a remark that he was to pay quit.rent. 
This finding of the learned Munsif was 
based upon the evidence adduced on bee 
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half of the plaintiff and therefore it must 
be taken that according to his view the pre- 
sumption of the Record of Rights of thè 
current settlemeht, which it may be noted 
was against the entries in the provincial 
and the revisional settlements, was rebute 
ted by the oral evidence adduced on bee 
half of the plaintiff, The learned Subordi- 
nate Judge has also found the entry in 
the current settlement to be wrong and 
we must take it that according to him also 
the presumption, about the cerfectness ofe 
the entry was rebutted. Apart from this, 
- the entries in the current settlement are 
inconsistent, On the one hand, the defend- 
ants’ status has been mentioned as that 
of occupancy raiyats, buf at the same time 
it is stated in the remark column that they’ 
bave to perform services. The presump- 
tion. of one entry stands rebutted by an- 
other entry in a different column. The 
only ground, as I have stated, given by 
the learned Munsif for dismissing this 
part of the suit was that the acceptance of 
rent by the plaintiff meant recognition of 
the status of the defendant, but in my opin- 
ion the learned Subordinate Judge is per- 
fectly right in holding that the acceptance 
of quit rent mentioned in the Record of 
Rights did noti deprive the plaintift of his 
right to eject the defendant if defendant 
No. 1 refused to perform the services which’ 
he was bound to perform according to the 
terms cf the tenancy, 3 
` The appeal seems to me to be concluded 
by the finding of fact, namely that the 
Record of Rights has been ‘proved to be 
wrong by the evidence adducéd and that 
the only ‘legal point involved was whether 
thé acceptance of rent under the circum- 
Stance stated above created an occupancy 
tenancy in favour of the defendants, In my 
opinion, the view of law taken’' by the 
learned Subordinate Judge is correct, and 
I would dismiss this appeal with costs. i 

Harries, C. J.—I agree, 

pad had 
D. Appeal dismissed. 
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BOMBAY HIGH COURT 
Criminal Reference No. 21 of 1940 
April 18,.1940 
Beaumont, C. J. AND Divatia, J. 

- . . HEMPEROR—Prosgocutor 
versus 
KONDIBA. BAIeAJI—~Accusep 
Criminal Procedure Code (Act V of 1898), ss. 342, 
ə 263, 534 Summone case tried summarily under s. 263 
—s. 342, if applies, ` 2 í 
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Every .failure to comply with a. 342, Oriminal 
P. 0.,-does not necessarily vitiate the trial, If the 
Court is satisfied that failure to comply with the 
strict terms of the section has caused no prejudice, 

®the Oourt should not interfere: The provisions of 

s. 537 covers such a case, The provisions’ of e, 342 
apply even to a summons case tried summarily 
under s. 263 and the accused is prima jacie pre- 
judiced if no statement is taken ab all, - 

Cr. Ref. made by the Sessions Judge, 
Ahmadnagar. 


Mr, L. P. Pendse, for Mr. V. G. 
Pambarekar and Mr, M. N. Baldota, for the 
Accused. 


. Mr, J. G, Rele, for the Complainant. 
Mr,R A. Jahagirdar, (Govt. Pleader), 
forthe Crown. ' 


Beaumont, C. J.—This is a reference 
made by the Sessions Judge of Ahmed- 
nagar. The accused was convicted under 
8. 22, Cattle Trespass Act of 1871. It was 
a summons case and was tried summarily. 
The learned Sessions Judge has referred 
the matter to us, because he considers that 
the accused's statement-was not taken? 
under s. 342, Oriminal-P. O. As far as I 
can judge from the roznama, the accused’s 
statement was not taken at all. The roznama 
says, “Recorded the statement of the 
accused,” but that was before any evidence 
for the prosecution had been taken, and I 
think thatit only means that the accused’s 
plea was recorded, Therefore we have to 
deal with a case of the statement of the 
accused not having been taken at al), I 
would guard myself ugainst being suppcsed 
to aécept the principle, on which the learned 
Sessions Judge relies, that every failure 
to comply with s. 342, Oriminal P. C., 
necessarily vitiates the trial. In my opinion 
if the Court is gatisfied that failure to 
comply with the strict terms of the section 


“has caused no prejudice; the Court should 


not interfere. l see no rgason for hclding- 
that the provisions of s, 537 do not cover 
such a case, : f : 

However the statement of the accused 
not having been taken at all, prima facie: 
he was prejudiced, and the argument has, 
been “submitted, to us that the provisions’ 
of 8. 342 donct apply to a summons case: 
tried summarily under e. 263. The argue 
ment is that amongst the matters which’ 
Have to be recorded in a summary trial’ 
under s. 263 is “(g) the plea of the accused 
and his exemination (if any), It is argued 
that the words “if any” show that an exa- 
Inination is not compulsory; but, in my. 
opinion, those words are not sufficient to 
override the requirements of s,342 which 
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=applies to all trials, including, I think, 
summary trials. If the Legislature had 
meant to exclude summary trials from the 
obligation. to take the statement of the ac- a 
cused, I think it would have done so in 
clear terms. The words “if any” in s. 263 
(g) merely. indicate that if the accused 
makes no statement there is nothing to 
record, It has been held that s. 342 applies 
to summons cases, see Emperor V. Fernan- 
dez (1) and it bas been held by the 
Calcutta High Court in Mahomed Hossaire 
v. Emperor (2), that it applies to asummary 
trial in a warrant case. I cannot see the 
slightest distinction for this purpose bete 
ween a summary trial in a warrant case 
and a summary trial in a summons case. 
As the provisions of s, 342 did apply in 
this case, and as the section was appare. 
ently entirely disregarded, I think that the 
conviction must be set aside, and the matter 
returned to the lower Court to be dealt 
with according to law, It must be pro- 
ceeded with from the stage at which it 
fiad reached when the accused’s statement 
should have been taken. ` : 


Divatia, J.—I agree. 


D. Conviction set aside, 


(1)45 B 672; 59 Ind. Cas, 129; A I R 1921 Bom 
374; 22 Or L J 17; 22 Bom L'R 1040. 

(2) 41 O 743; 22 Ind. Oas. 766; AIR 191% Cal 
€63; 15 Or L J 120; 18 O W N 1247. 





PESHAWAR JUDICIAL COMMIS»: 
SIONER'S COURT 
Criminal Revision No. 189 of 1910 
July 1, 1940 4 
ALMOND, J. O. 
PEAREY LAL BHATIA—Conviotr— 
PETITIONER Ga 
. versus 
EMPEROR—RESPONDENT 


Criminal Procedure Code (Act V of 1898), as. 203, 
197, 599, 537—District Magistrate as Deputy Com- 


missioner dismissing complaint under s. 203 by 
executive order — Case , involving correction in 
administration of justice—- Held, there were 


exceptional circumatances justifying first complaint 
—Arbitrator is not Judge witht meaning of s. 19 
or 8. 21 Penal Code and sanction under 8.197 is not 
necessary for his prosecution—S 522 does not apply 
where Magistrate otherwise competent totry case ia 
specially appointed to try it—Sanction under s. 197 
wrongly given—Magistrate refusing to stay proceed- 
inga pending transfer application to High Court— 
` Accused must show that irregularities occasioned 
failure of justice—Proceedings held, didnot result 
in miscarriage of justice—Civil Procedure Code (Act V 
of 1:08), 8. 2 (8)—Powers exercised-by Court are not 
conferred by Local Government but by Civil Procedure 
ode, : 
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Where the District Magistrate who was: also the- 
Deputy Commissioner dealt with the original com- 
plaint in an unsatisfactory manner by passing an 
executive instead of a Magisterial order thereon 
and thereby not leaving it open to any further 
proceedings in any other Court and the case was 
one of considerable importance involving corruption 
in the administration of justice: 

Held, that there were exceptional circumstances 
which justified the institution of a fresh complaing, 
161 Ind. Oas. 308 (1), referred to. 

An arbitrator is not empowered to give a judgment 
at all. He makes an award end the Oourt passes 
judgment thgreon. Hence, an arbitrator is not A 
@udge within the meaning of g.19 ors. 21 P. O. 
and sanction under s. 197 Oriminal P. O. for his 
prosecution is not necessary. [p. 93, col. 2.] 

Provisions of s. 529 Oriminal P. O. go not apply 
where in consequence of a wrongly given sanction 
under s. 197 a Magigtrate otherwise competent to 
try the case is specially appointed to try the 
particular case. 

There was an irregularity in the proceedings- 
before the trial as the sanction of the Provincial 
Govt. under s. 197, Oriminal P. O. was wrongly 
given. There was also an irregularity in consequence- 
thereof during the trial as the Magistrate refused 
to stay proceedings pending an application to the 
High Court. 

Beld, that it was necessary for the accused to 
show that as a consequence of these irregularities 
there had in fact been a failure of justice and in 
the circumstances of the case there had bgen no: 
actual miscarriage of justice. [p. 94, col. 1.] , 

A Senior Subordinate Judge does not exercise- 
his powers in view of any authority delegated to 
him by the Provincial Govt., but in view of the 
statutory provisions embodied in the Civil P. O. {p. 
93, col. 2.) : 

Or. R. ofan order of the Sessions Judge 

Derajat Division, dated May 6 1940. 
* Messrs, Abdul Qayum, Ram Lubhaya:- 
Sardar Kartar Singh and Saifullah Khan, 
for the Petitioner. a 

Mr. Muhammad Jan Khan, for the Crown, 


Order.—In this case the petitioner Piara- 
Lal Bhatia, a Pleader of. the first grade 
practising at Dera Ismail Khan, was convic? 
ted of an offence under s. 161, I, P. C., and 
was sentenced to three years’ rigorous: 
imprisonment and to.a fine of Rs. 10,000- 
in default to eight months’ rigorous- 
imprisonment. He appealed against his- 
conviction“ and sentence to the Sessions. | 
Judge but his appeal was dismissed. He 
has presented this application for revision. 
of the orders of the Courts below. Learned 
Counsel who has appeared on his behalf 
has argued the application both the quese 
tions of fact and questions of law. The 
two Courts below have written extremely 
cafeful and detailed judgments in which. 
they have discussed the evidence in the case 
aud the ecriticizms which were passed upon 
it. Those criticizms have again been made 
in this Court but I can see no reason for 
disagreeing with the findings on facts which. 
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have been arrived at by the two Courts 
below. These findings’ have been reached 
after a careful consideration of all the evi- 
“dence on the file, There are however, 
some interesting points of law in this case. 
Briefly, the allegations were that the 
Petitioner had been appointed an arbitrator 
‘in civil proceedings pending between 
“R, B. Rochi Ram of*Dera Ismail Khan 
-and R. B. Rochi..Ram of Bannu. He 
was to filehis award in Court gn October 
1, 1937. On.September 29, 1937, one Meg 
“Raj, also a Pleader, informed R. B. Rochi 
Ram of Rora Ismail Khan that the peti- 
tioner would give the award against him 
zin the civil prcceedingæ unless he were 
bribed to do otherwise. Asa consequence 
-of that information R. B. Rochi Ram 
handed over to the petitioner on September 
30, at 44. M. the sum of Rs. 30,000. The 
award was actually filed in Court on 
“October 4, and was accepted by both parties. 
R. B. Rochi Ram of Dera Ismail Khan 
died in November of that year and the 
petitioner is said to have refunded 
“Rs. 20,000 out of Rs. £0,000 of the bribe to 
“his legal representatives in February 1938. 
This Case caused a good deal of sensation 
in the Dera Ismail Khan District and on 
-January 7, 1938 Gopal Dass, who alleged 
that he was a partner with the late R. 
B. Rochi Ram, sent a letter tothe Chief 
‘Secretary to Govt, asking for their sancs 
tion under s. 197, Criminal P. C., to prot 
secute the petitioner under ss.384 and 161, 
iI. P.O. He alleged in this letter that the 
petitioner was technically a Judge within 
‘the meaning of that section and therefore 
the sanction of the Prov. Govt. to the 
‘Prosecution was necessary, A copy of this 
letter Ex. D-A is atp. 2lof the file. On 
-this application the Chief Secretary addres- 
‘sed the Inspector-General of Police stating 
thgt the Prov, Govt. desired the matter 
“to be investigated by an officer of the 
“Oe I. D. It was also stated that the 
‘Deputy Commissioner, “D, I. Khan, had 
been asked, if he saw no objection, to iesue 
the necessary authority to the Police to 
investigate the case which was not ordin- 
. -arily cognizable, The District Magistrate 
“On receipt of these instructions is said to 
have ordered an investigation under s, 202, 
‘Criminal P.O. A copy of his order has 
mot been placed on the file but it is not 
disputed that such an order was made and 
it was actually shown to me by learned 
~Coungel for the -Crown during the hearing 
e -of this petition. An investigation was ace 
‘cordingly made and a report was sent by 
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the Superintendent of Police to, the District 
Magistrate on April 12, 1938 (copy Ex, D- 
O at p. 24of the file), but the Superinten- 
*dent of Police refrained from expressing his 
opinion as to what action should be taken. 
It is then said that an order was passed 
by the District Magistrate dismissing the 
‘complaint under s. 203, Oriminal P, ©, 
This fact is disputed by the prosecution 
who state that the Deputy Oommissioner 
passed an executive order thereon which 
tould not be under s: 203,Criminal P,O. 
In any case it appears from an order of the 
trial Magistrate on the file that that order 
was not filed in the record room as a 
regular Magisterial order but was kept by 
the Deputy Commissioner in his confidens 
tial box. The petitioner applied for a copy 
of that order. It was refused to him by the 
Deputy Commissioner on the ground that 
it was nota judicial order and when the 
Petitioner at a later stage asked that the 
Deputy Commissioner should be summoned 
to Oourt with the order, the application 
was also refused. : < 
The first legal objection to the conviction 
is taken on the ground of the facts stated 
above. It is said that there was a valid 
order made under s. 203, Oriminal P. G., 
which would bar the institution of a fresh 
complaint. The second legal objection 
which is taken isthat the -sanction of the 
Prov. Govt. to this prosecution under s, 197, 
Oriminal P. O., was unnecessary as the 
petitioner was neither a Judge nora public 
servant who could only be removed from 
his office by the Prov, Govt. or some higher 
authority and therefore the special appoint 
ment of Oapt. Oooke who tried this case 
under subes. (2) of s8. 197, Oriminal P. G,, 
was. illegal and therefore the whole of the 
trial was void. In connexion with this 
argument it isto be noted that an early 
stage of the trial the petitioner informed 
the Court under s. 526, Criminal P. C, that . 
he intended to more the High Court. for a 
transfer of the case and asked that proceede 
ings be stayed. This application was Tejece. 
ted in view of the provisious of subss. 7 of 
that section. The third objection which is 
taken by learned Uounsel for the petitioner 
is that the learnéd Magistrate refused to 
summon certain defence witnesses who were 
called by the petitioner. I now proceed to 
deal with the first point, : 
. I may say that I am doubtful whether 
the order which is said to have been passed. 
by the District Magistrate on Teceipt of the 
Police report would not have to be -conai- 
dered ag an prder under s, 203, Criminal 


1941 


aP, ©. There had been an order made 
under s. 202, Oriminal P, O., for the investi- 
gation of the case and it was clearly the 
duty of the District Magistrate, who is the 
same officer as the Deputy Commissioner in 
another capacity, to pass an order under 
s. 203, Criminal P.O. However itis ade 
mitted by learned Counsel for the petitioner 
that an order under s. 203, Criminal P. O., 
would not be a bartothe institution of a 
fresh complaint, but he contends that there 
are authorities of High Courts to the effect 
that a second complaint should not be ens 
tertained except in exceptional circum- 
stances. The case particularly relied on in 
the Appellate Court was one reported in 
Chaman Lal v. Emperor, (1) I assume for 
the purposes of this case that there was a 
valid order dismissing the complaint under 
s. 203, Criminal P. O. There are, in my 
opinion, exceptional circumstances which 
would justify the institution of a fresh 
complaint. In the first place the District 
Magistrate appears to have dealt with the 
original complaint in an unsatisfactory 
manner passing an executive instead of a 
Magisterial order thereon and therefore not 
leaving it open to any further proceedings 
in any other Oourt. In the second place, 
the case is one of considerable importance 
involving asit does corruption in the ad- 
ministration of justice, I therefore over- 
rule this first objection of learned Oounsel, 
I now turn to the second point. In my 
opinion the sanction of the Prcv. Govt. 
to this prosecution was entirely unnecessary. 
The first part of s. 197 reads as follows: ` 

“When any person who is aJudge within the 
meaning of 8.19, I. P.C.,or when any Magistrate 
or when any public servant who is not removable 
from his office save by or with the sanction of the 
Prov. Govt. or some higher authority, is accused 
of any offence alleged to have been committed 
by him while acting or purporting to act in the 
discharge of his official duty, no Oourt shall take 
cognizance of such offence except with the previous 
sanction, in the case of a person employed in 
connextion with the affairs of a province, of 
the Governor of that province exercising his indi- 
vidual judgment.” 

Section 19, I, P. O. defines a ‘Judge’ as 
follows ; 

“ The word Judge" denotes hot only every per- 
son who is officially designated as a Judge but also 
every person whois empowered by law to give, in 
any legal proceeding, civil or criminal, a definitive 
jadgment, or a judgment which, if not appealed 
against, would be definitive ora judgment which, 
if confirmed by some other authority, would be 
definitive.” 5 i 

The relevant portion of s. 21, I. P. C. 
which defines the word “public servant” is 


(1) A I R 1936 Lah 47; 161 Ind. Oas. 308; 37 Or L 
J 427; 38 P L R 746; (1936) Cr Oas 63; 8 R & 716. 
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as follows : 


#'Third,—Fvery Judge. 
Sixth—Every arbitrator or other person to whom 
any cause or matter has been referred for decision 


or report by any Court of Justice or any other compe- 
tent public authority.” . A 


The learned Appellate Judge Concluded 
that the petitioner in his: capacity as an 
arbitrator was a Judg within the meaning 
of s. 19, I. P. C., as he was empowered to 


ae a judgment which, if confirmed by the. 


enior Subordinate Judge,*would be defini- 
tive.’ He held further that as an arbitra- 
tor he was not liable to be remeved from 
his office except with the sanction of the 
Prov. Govt. which had delegated its 
authority to the Senior Subordinate 
Judge, The findings of the learned Ap- 
Pellate Judge on these points are in my 
opinion erroneous on the face of them. An 
arbitrator is not empowered to give a 
judgment at all. He makesan award and 
the Court passes judgment thereon, If 
any further elucidation of this proposition 
is necessary, a reference to para. 16 of 
Sch. IT, Civil P. O., will leave the matter 
open to no doubt. The learned Sessions 
Judge in dealing with this argument refer- 
red to a passage in the Commentary in 
Rattan Lal’s edition of the Law of Orimes. 
That Commentary is based on a foot-note 
the meaning of which neither party present 
before me has been able to elucidate, As 
regards the argument that the Senior Sub- 
ordinate Judge exercises powers delegated 
by the Local Govt, that argument appears 
to me to be equally without any foundation 
whatever. A Senior Subordinate Judge 
does not exercise his powers in view of 
any authority delegated to him by the 
Prov. Govt, but in view of the statutory 
provisions embodied in the Civil P. C. The 
sanction of the Prov. Govt. in this case was 
therefore in my opinion otiose and it ree 
mains to be seen what is the effect of that 
sanction having been wrongly given, 

Neither Counsel appearing before me has 
been able to cite any authority as to the 
effect cf the sanction having been wrongly 
given and Captain Oooke having been spe- 


-cially appointed as a result of the sanction 


to hear this case. As noted above, it has led 
to the practical result that the petitioner 
applied for a transfer of the case which 
was refused. The petitioner accepted this 
decision and did not take any proceedings 
before this Court. The question must there- 
fore be decided in my opinion with refere 
ence to the provisions of ss. 529 and 537, 


Criminal P. O. The relevant portion of 
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-g, 529, Criminal P. O., reads as follows: 

“If any Magistrate°not empowered by law to do 
:any of the following ghings, namely:—" 

(e) to take cognizance ofan offence under s. 190 


Captain Cooke apart from any special 
appointment to try this case was a Magis- 
trate within the D. I. Khan district and 
was therefore competent to entertain a case 
under s. 161. I. B O. As Captain Cooke haw 
powers to take cognizance of this offence, 
‘that sectign cannot apply. We must there» 
fore fall back on s. 537, Oriminal P. C. The 
relevant portion of s. 557 geads as follows: 


“Subject to the provisions hereinbefore containad 
no finding, sentence or order passed by a Court of 


-competent jurisdiction shall be revered or altered” 


under Chap. XXVII or on appeal or revision on 


-account=,"" : 

(a) of any error, omission or irregularity in the 
complaint, summons, warrant, charge, proclama- 
tion, order, judgment or other proceedings before 
or during trialor in any inquiry or other proceed- 
ings under this Code, unless such error, omission, 
irregularity has in fact occasioned a failure of 
_ justice.” 


In the present case there was an irregu- 
larity in the proceedings before the trial as 
the sanction of the Prov. Govt. was wrongly 
given. There was also an irregularity in 
consequence thereof during the trial 
as the Magistrate refused tostay proceeds 
‘ings pending an application to this Oourt. 
‘It is. however necessary for the peti 
-tioner to show that as a consequence of 
these irregularities there has in fact been a 
-failure of justice. The grounds on which 
the petitioner proposed to make an applis 
.tign for transfer were that the trial Magis. 
trate refused to compel the production of 
the order which was said to have been 
passed under s. 203, Oriminal P. O. As I 
have already held, the production of that 
document would not have been a sufficient 
‚ground fer refusing to entertain a fresh 
cémplaint. There has therefore been no 
-actual miscarriage of justice onthis ground, 
and the second point made by the learned 
‘Counsel must therefore also fail. 


I now turn to the third point, and that is 
‘the refusal of the trial Magistrate to sum- 
-mon certain defence witness. The only 
witnesses to whose non-production the 
learned Counsel has objected before me are 
‘those numbered as6,7and Bin the order 
of the Magistrate dated June 18, 1939 at 
-p. 279 ofthe file. These witnesses were all 
‘witnesses who were to give evidence ree 
garding the proceedings leading upto the 
=previous order under s. 203, Oriminal P. O. 
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Tor the reasons which I have given in 
dealing with the second point raised by the 
learned Counsel it is clear that the failure 
of the Magistrate to summon these witnes- 
ses did not occasion a failure of justice. . 

Learned Counsel at the end of his argu 
ment argued that the sentence which had 
been imposed upon the petitioner, inelu- 
ding the maximum term of imprisonment 
allowable, was excessive. I can only say 
that I regard the present case as one of the 
very worst types of an offence under s. 161, 
J. P. O., which could cecur. The petitioner 
was a senior member of the Bar practising 
at D. I. Khan. His action amounted to an 
interference with the due administration of 
justice and the sum which he received as a 
bribe was an extremely large one. For these 
reasons Iam unable to interfere with the 
orders of the Courts below and accordingly 
dismiss this petition. 

8. a hee Fe 


ety 


Petition dismissed, 


—_ 


PRIVY COUNGIL 
Appeal from the Oudh Chief ‘Oourt 
July 18, 1940 
Lorp Russet or KILLowgn, SIR 
DLANogLoT SANDERSON, AND Ma, M. R. JAYAKAR 


Babu NISAR AHMAD KHAN— APPELLANT 


versus 
Babu Raja MOHAN MANUOHA 
AND OTABRS— RESPONDENTS. 
Mortgage—Suit by morigagee asking for repayment 


‘of mortgige money and saie in default of it and 
‘further reiief as Court thought fit—Suit for sale 


dismissed—Court, if can make order of repayment 
—Limitation Act (IX of 1908), Art 116—Registered 
mortgage-deed — Enforcement of personal covenant 


.—Art. 116 applies—Evidence Act (I of 1872), s. 111 


—Collector releasing attackment and permitting 
judgment-debtor to satisfy decree by execution of 
fresh mortgage—Judgment-debtor executing mortgage 
in favour.-of his Pleader's son— Pieader's son 
advancing money as his own property—Case, if 
comes under s, 111— Tranfıction, if unfair — 
Solicitor and client — Mortgage between—Duty of 
Court in such matiers—Hindu Law—Joint family— 
Presumption that family possesess joins property— 
Karta’s son advancing money on mortgage— 
Presumption that money is joint family property— 
Civil Procedure QOode (Act V of 1903), Sch. TII, 
Para. 11—Mortgage-decree —Execution proceedings 
—Judgment-debtor executing fresh’ ‘mortgage of suit 
property with Collecgor's permission, to satisfy decree 
—sSubsequent mƏrtguge of same property without 
Collector's permission 18’ void—Personal liability of 
mortgagor in ‘subsequent mortgage ia not: affected— 
Subsequent mortgage fails wishin words "discovered 
to be voii” in s. 65, Contract Act. 

Where the mortgagee in his suiton the mortgage 
asks for a repayment ofthe amounts due on the 
mortgage and a sale in default of itand also for 
such further and other relief as the Uourt might 
think fit and the. suit for, ule ‘is dismisséd, ‘the 
Court has power to make order of repayment, 
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“Where a registered mortgage-deed contains a 
personal covenant to pay, the enforcement of the 
covenant is governed by Art.116, Lim. Act. 

In execution before the Collector, the mortgagor’s 
property was released from attachment and the 
mortgagor permitted to execute a fresh mortgage of 
his. released property to satisfy the decree, The 
mortgagor mortgaged the property to the son of his 
Pleader who was engaged by him to conduct the 
execution proceediggs. The money was advanced 
by the son as his own property: wees 

Held, that the rule embodied in s. 111 “Evi. Act, 
would not apply unless it was: shown that the 
Pleaders’ son ever stood in a position of active con- 
fidence to the mortgagor. i | 

Held, also that merely by insertion of a clause in 
the deed that in addition to the interest, the mort- 
gagor should pay annually Rs, 10,000 in the month 
of. June and a like sum in the month of December 
with a view to the liquidation of the debt, no 
unfair advantage could be said to have been taken 
by the Pleader. Nor could the clause be regarded: 
as a fetter on the equity of redemption inasmuch 
as it was a provision which often occurred in mort- 
gage deeds and in the view of the fact that the 
mortgagor was an old defaulter and also that the 
obligation mentioned in the. deed was reciprocal, 
it could not in any way be.regardéd as. onerous. 

Even inthe case ofa joint Hindu” family there is, 
Qo presumption that it” possesses joint property, or 
any property at all. This has to be shown by 
affirmative evidence. 

The advancement of a mortgage loan by the son 
forming a joint family with his father may lead to 
the-presumption that the money advanced on the 
mortgage is joint family property but this pre- 
sumption is very slender and has to be taken along 
with other facts proved or admitted. 

Transactions of mortgage betweena solicitor and 
client to secure the repayment of money advanced at 
the time ure not ordinarily subjected by the Oourts 
to the same jealous scrutiny as, for instance, a gift 
from a client to a solicitor, or purchases or sales at 
under-value between a solicitor and client, If the, 
money was sorely needed and was paid, the mort= 
gagor had its benefit, the rate of interest. was 
Teasonable, and the terms ‘neither excessive 
norfonerous, there is no reason why the transaction 
Should not stand as a valid mortgage between the 
parties. 
~ In the execution proceedings of a mortgage decree 
before a Collector a fresh mortgage of the suit pro- 
perty was executed with the Collector’s, permission, 
by the judgmeit-debtor, to satisfy the decree. 
But no permission fora subsequent mortgage of 
the same property was obtained: - 4 

Held, that, the subsequent mortgage was void., 
The fact that thetransaction was beneficial to the 
mortgagor did not affect the invalidity and in view 
of the clear terms of Para 11, Sch.‘III, Oivil P. O. 
it could not be said that the subsequent mortgage 
was an extra. judicial proceeding .and no sanction 
was necessary. i 

Held, also that the personal liability of the mort- 
gagor under the subsequent mortgage for the money 
actually paid could be. enforced. : 

Held, further that. the subsequent mortgage deed 
fell within the words “discovered to be void” in 
8. 65, Contract Act. e 


ı Messrs. J. P. Eddy, K. C. and H. D. 
Cornish, for.the Appeilant. 

Messrs. R. F. Roxburgh K. C. and L. M. 
Jopling, for the Respondents. : 
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Mr. M. R. Jayakar.—These proceedings 
arise out of two mortgage deeds Exs. 3 
and 5 executed on January 18, 1918 and 

# August 14, 1919 respectively. . The respon- 
dents’ father Motilal was the mortgagee and 
the appellants father Yar Mohammad 
Khan the mortgagor. + 


The events which led to the present 
litigation are as follows— 

By a mortgage deed dated July 8, 1908 

ohammadé Ewaz Ali Khan, the appellant's 
grandfather, who was the Taluqar of 
Mahona, District Sultanpur, in Oudh, mort- 
gaged his estate consisting of 4wenty-six 
villages, to the Allahabad Bank Ltd, 
for securing payment of a sum of 
Rs. 1,50,000 with compound interest at the 
rate of 7 per cent. per annum with half-year- 
ly rests. In 1914, the Bank instituted a 
suit against the mortgagor and certain 
transferées ‘from him, including his wife 
Saifuran Bibi, and on April 12, 1915 a 
preliminary decree was passed for 
Rs, 1,77,001-13-9 with interest and costs, to 
be paid by October 12, 1915, and, in 
default, the mortgaged property was +o be 
sold. On July 24, 1915.. the mortgagor 
died and his son Yar Mohammad Khan 
succéeded’ to.the’ taluga. On June 17, 1916 
a final decree was passed for the amount 
of Rs. 2,05,382-12-6 against Yar Mohammad 
Khan‘and ‘others. The Bank instituted 

roceedings’ for executing the decreee .in 
the Court of the Subordinate Judge at 
_Sultanpur, who, on February 5, 1917 trans- 
ferred the case to the Court of the Deputy 
Commissioner at Sultanpur for execution 
under the provisions of s. 68 of the Civil 
P. ©. (1908). It may be noted that the 
Deputy Oommissioner had the powers of a 
Collector under that section. 


On March 6, 1918, Yar Mohammad Khan 
applied to the Deputy Oommissioner for 
leave to pay the decretal amount byin- 
stalments or under some other arrangement 
intended to save. the estate. Thereupon, a 
revenue officer, called the sale officer, 
reported to the Deputy Oommissioner on 
June 11, 1918 that the debt could be dis» 
charged either by taking the property into 
direct management or by mortgaging or 
letting it -in perpetuity. Inquiriés about 
the last two alternatives were then institute 
ed by the Deputy Oommissioner. Oon- 
sequent on this, applications were made 
before the Deputy Commissioner by various 
persons. offering to lease the property or 


suggesting afrangements under which the 6 


debt could-be paid off, 
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‘On September. 11, 1918, Yar Mohammad 
. Khan, by a powerof-attorney signed by his 
general agent Sahib Rai, appointed 
Manoharlal, a ° well-known Pleader of 
Fyzabad, his Vakil in theexecùtion proceed» 
ings. On the same day, when the ‘matter 
came befare the Deputy Commissioner. Yar 
Mohammad Khan was represented-by three 
Pleaders, including Manoharlal, and also by 
his general agent, Sahib Rai; and the 
various persons who desired to lease the 
Property were yepresented by “Vakils, As 
statement of Sahib Rai was recorded, and, 
by an order of this date, the application of 
Yar Moh@mmad Khan for permission to 
mortgage the property wag granted. 

Thereupon, Motilal, the son of Manoharlal, 
paid Re. 1,50,000 into Court and twenty 
villages out of the twenty-six were mort- 
gaged tohim by Yar Mohammad Khan by 
a document of January 18, 1919, Ex: 3, to 
secure payment of the sum with compound 
interest at 8 per cent. per annum with six- 
monthly rests, 

Out of the remaining. six villages, one 
was sold for Re. 45,000 and another 
(Gadaryadih) for Rs. 60,000. The latter 
village was in the possession of Saifaran 
` Bibi, who raised a claim to it, and, for 
satisfying it, Yar Mohammad Khan desired 
to cancel its sale by repaying to the pur- 
chaser the price he had paid. For that pur- 
pose, Yar Mohammad Khan borrowed 
another sum of Rs. 70,000 from Motilal on 
the security of a further charge on the 
twenty villages. The document relating to 
this mortgage is Ex. 5 and is dated 
August 14, 1919. The written permission of 
the Deputy Commissioner was not obtained 
fór this ‘mortgage. With the moneys 
borrowed from Motilal under Exs, 3 and 5, 
the Bank’s decree was paid off. Gadaryadih 
and the other four’ villages were then 
exempted from sale and, the Bank's decree 
having been satisfied, the execution proceed- 
imgs were returned to the Oourt and came 
to an.end on May 31, 1920. 

Yar Mohammad Khan died on January 31, 
1924, and his son, the appellant, succeeded 
to the taluq. Interest was duly paid for a 
time by Yar Mohammad Khan and the 
appellant on the principal sums owing in 
respect of the mortgages Exs. 3 and 5 but 
default having occurred in the subsequent 
payments of the principal amount and of 
the interest, on April 30,1932, Motilal ine 
stituted the present suit against the ‘ap- 
pellant in the Oourt of the Additional 
Subordinate Judge, Sultanpur. He claim-. 
ed payment of the sum of Rs. 2,26,170-5-0 
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due in respect of the mortgages Ess. 3 and 


5, and in default of payment asked for a 
salé of: the mortgaged property (the twenty 


villages). 


The claim was contested on various: 
grounds; and the Subordinate Judge framed’ 
certain issues, of which only the following 
are.now material :— 

“(4) (ay Was Manoharlal the legal adviser: 
of Yar Mohammad Khan at the time of 
Exs. 3 and 5; ¢) If so, were thése ‘transactions: 

. entered into in good faith ? st 

. ` (6) (a) Were Exs. 3 and 5 executed with the- 
permission of the Collector of.Sultanpur ? (b) 
If 80; what is its effect? (c) If not, what is its: 
effect ? i 

(10) Is the interest stipulated in the mort- 
gage deeds unfair and extortionate?” -. +. 

Tt may be noticed that an iesue™(No:'5), 
was raised, whether the mortgaged deeds: 
were procured by the exercise of undue: 
influence on the part of Manoharlal, but it. 
was not pressed at the hearing, ; 

Motilal died pending’ the suit, and the 
names of his sons the present respondents. 
were substituted in his place. 

On October 30, 1933, the Subordinate 
Judge gave judgment. He held (a) that 
at the time when the two mortgage deeds. 
were executed Manoharlal was the Pleader 
and legal adviser of Yar Mohammad Khan, 
and that a fiduciary relationship conseqtient- 
ly existed between them; (b) that in view. 
of such relationship, the onus rested upon. 
the plaintiffs to prove that the transactions. 
in question were entered into in good faith,. 
and that they had totally failed. to discharge 
the onus; (e) that, since Manoharlal had: 
committed a breach of duty “by which he 
had obtained an undue or unconscionable 
advantage, hé had been guilty of fraud ;. 
(d) that the Deputy Commissioner's permis- 
sion had been duly obtained for the execus, 
tion of Ex, 3, as required by para, 11,. 
Sch. III, of the Civil P. O., but that no 
such permission had ‘begn obtained for the 
execution of Ex. 5 and that deed was there- 
fore: void ab intitio; (e) that Ex. 3 was. 
voidable but plaintiffs were entitled to. 
recover Rs, 1,50,000 with simple interest at 
6 per cent. per annum under the provisions of 
s. 65 of the Indian Oontract Act; (f) that. 
since Ex, 5 was void ab intitio, the defen- 
dant was'not liable to make any payment. 
thereunder; (g) that the rate of interest. 
was not unfair or extortionate. 

--On the above findings, the Subordinate. 
Judge dismissed the suit for sale but gave’ 
8. decree to the respondents for Rs, 1,50,000- 
(the amount of the mortgage Ex. 3) with. 
simple interest at 6 percent. per annum 
from January 18, 1919, the date of Ex. 3,: 
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until the date of the ‘suit, subject to the 
Condition that the payments made by the 
appellant and his father under both the 
mortgage deeds should be set off. On 
calculation it was found that the amounts 
Paid by the appellant exceeded those due 
to the respondents. The latter were there- 
fore’ ordered to pay the appellant's full 
Costs. * : 

The respondents appealed to the Ohief 
Court and on August 18, 1936 the learned 
Judges of that Court delivered judgment 
in which they upheld the findings of the 
Subordinate Judge on Issues Nos, (4) (a) (4) 
(b) and (6). As regards repayments of the 
amounts lent under Hx. 5, they differed 
from the Subordinate Judge's view and 
ordered payment of the amount due under 
it. Their reasons, inter alia, were (a) that 
in the circumstances of the case Ex. 5 
fell within the words “discovered to bə 
void” occurring in s. 65; (b) that though the 
deed failed as a mortgage, as the defene 
edant sought equity he must do equity; (c) 
that the deed contained a personal covenant 
to pay, the enforcement of which was not 
barred by limitation. Accordingly, they 
confirmed the decree of the Subordinate 
Judge ‘with respect to the refund of the 
amounts due under Ex, 3, but modified it 
by ordering the appellant to repay the 
amount due under Ex. 5, at the same rate 
of interest, from and up to the same dates 
and subject to the same conditions as in 
the case of Hx. 3. Interest pendente lite 
and future interest was allowed at 3 per 
cent. per annum on any sums which might 
be found due after calculations kad been 
made in accordance with the direction con- 
‘tained in the decree, In the end, they 
passed a decree for the respondent for the 
amount of Rs. 1,62,370-9-9. j 

Both parties have appealed to Hig 
Majesty in Council, The two appeals were 
consolidated and heard together. 

The first question argued on behalf of 
the appellant was that asthe suit was for 
sale and was dismissed, : the Oourts below 
had no power to pass a decree for the 
repayment of the money due under the 
mortgages. Apart from the reasons men- 
tioned-in the Chief Court's judgment, this 
‘argument loses sight of the fact that 
the plaintiffs in their prayer (a) asked for 
‘a repayment of the amounts due on the 
‘mortgages, and a sale in default of it. 
There was also a, prayer (d) asking for such 
‘further and other relief as the Court might 
think fit. ' Their Lordships are therefore of 
opinion that the Courts in Oudh (hereinafter 
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referred to as the two Courts) were justified 
fn making the order of repayment, | 

It was also urged that the enforcement of 
the personal covenant to pay Contained in 
the deeds was barred by limitation at the 
date .of the suit. This view is unsustain- 
able, for the covenant being in writing 
registered, the releyant article is 116 of the 
Indian Lim. Act 1908, which provides for 
@ period of six years, and the suit was well 

e Within that period. TN 

It was next contended that Ex. 5, being 
void ab intitio, s. 65 of the Indian Con» 
tract Act had no application. “Their Lorde 
ships are, however, satistied that the 
grounds on which the Appellate Court rest- 
ed its opinion are sound, and there is 
enough justification for the view that the 
deed Ex.5is one which fell within the 
words “discovered to be void" in that 
section. 

Their Lordships, therefore, think that 
there is no substance in the contentions 
raised on behalf of the appellant and his 
appeal must fail. 

In the respondents’ appeal, the “main 
attack was directed against the finding on 
Issues Nos. (4) (a) and (b) and the effect on 
Ex. 5 of the finding on issue No. (6). It was 
argued that in arriving at the findings on 
Issue (4) the two Courts had misconceived 
the true nature of Exs. 3 and 5 and of 
$he circumstances relating to them, that 
the transaction in reality were between 
Motilal and Yar Mohammad Khan and did 
not therefore fall within the principle 
governing transactions between parties one 
of whom stands to the other in a position of 
active confidence, ° 

Their Lordships had the benefit of a care- 
ful and elaborate argument from the res- 
pondents’ Counsel, and, on a review of the 
circumstances, they are of opinion thatthe 
respondents are entitled to succeed in their 
contentions. ‘There is no doubt that if the 
transactions were really between Motilal 
as the mortgagee and Yar Mohammad 
Khan as the mortgagor, there was no 
occasion for the application of the principle 
embodied in s. 111 of the Indian Evi, Act. 
Asthe two Oourts have relied on this gac- 
tion, it is necessary to set out its terms, 
which are as follows :— i 

“Where there is a questionas to the good faith of a 
transaction between parties one of whom stands to 
the other in a pozition of active confidence the bur- 
dence of proving the good faith of the transaction ig 
on the party who is in a position of active confidence.” 

Ulustration (a) concerns the ease of asale 
by a client to his attorney. The principle 
of the rale embodied in this section, whieh 
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was called “the great rule of the Court,” 
was explained by Eldon, L, O., in the cases 
of Gibson v Jeyes £1), as follows :— 

“He who bargains in a matter of advantage with 
a person placing confidence in him is bound to show 
that a reasonable use has been made of that confi- 
dence, a rule applying to trustees, attorneys or any- 
ong else,” i 

It 18 therefore necessary to enquire who 
were the parties to the mortgages Exe. 3 
and 5 and whethér one of them (the 


mortgagee) stood in the positioneof active , 


confidence to thé other (the mortgagor). 
The two Ocurts have proceeded on the ase 
sumption that Manoharlal was the mort- 
gagee and as he was the mortgagor's Vakil 
in the execution proceedifigs, he stood ina 
position of active confidence to the mortga- 
gor and the traneactions fell within the 
provisions of the section. If, on the other 
hand, Motilal was the mortgagee as the 
deeds state and the proceedings before 
the Deputy Commissioner make clear, the 
case would not fall within the rule ems 
bodied in the section, for, itis not urged, 
nor is there any evidence, that Motilal 
ever gtood in a position of active confidence 
to Yar Mchammad Khan. The two Oourts 
appear to be in great confusion on this 
question. In many passages in their judg- 
ment, to which their Lordships’ attention 
was invited, they take the view that the 
money belonged tothe joint family of which 
Manoharlal was the karta, Some tothe, 
passages, on the other hand, clearly indi- 
cate their view that the money was 
Mancharlal’s own, advanced through bis son 
aghis benamidar. 

There two are clearly distinct positions, 
ant the two Courts appear to hover between 
them. This is probably the result of a 
confusion caused by what was supposed 
to be an admission in the pleadings that 
Manch-rlal and his sons, including Motilal, 
fofmed a joint Hindu family. This may lead 
tosa presumption that the money advanced 
on tbe mortgage was joint family property, 
but, as Mayne points out in his Hindu Law 
(9th edition, pp. 374-376) this presumption 
is very slender and has to be taken along 
with the other facts proved or admitted. 
Besides, even in the case of a joint Hindu 
family ‘there is no presumption that it pos- 
gesees joint property, or apy property at 
ali. This has .to be shown by affirmative 
evidence.- Such evidence in this case proves 
that the money advanced on the two mort- 
gages really belon gedeto Motilal as his own 
property. In the documents (Ex. 3 and 
Ex, 5) Motilal was mentioned as the mort- 

(1) (1801) 6 Ves Jun 266 (278); 5 RR 295. 
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gagee, and in the proceedings before the 
Deputy Commissioner, whenever any re- 
ference was made to the mortgagee, Moti 
Jal’s name was mentioned as the person 
advancing the money. Manoharlal had long 
been dead before the suit, but Motilal was 
alive and was examined. His deposition 
is clear on the question. He carries on 
business on an extensive scale, pays an 
income-tax of Rs.«10,000 a year, and owns, 
ag his property,riceand .oil mills and an 
ice factory. In the very beginning of his 
cross-examination, he referred to his account 
books (Ex. 26-3) which include the accounts 
of the mortgage transactions in issue, and 
stated that the accounts related to his per- 
sonal transactions and not to those of anys 
one else, that the entries in the account 
books were correct and were in the hand 
of his mukhtiar, that his father (Manohar- 
lal) had a general power-of-attorney from 
him, that his business was separate. He 
supported this by a reference to his account 
books (Exs. 26-30) in which the transactions, 
in issue are mentioned and the interest 
paid from time to time is credited through 
the hands of the mortgagor's agents. The 
Payments were made on dates when Yar 
Mohammad Khan was alive, and include 
those made by him during bie lifetime and 
by the appellant after his death. It is to 
be noted that though Motilal stated his 
case with precisiun and emphasis, there 
was no cross-examination on the point. 


The whole of this evidence appears to 
have escaped the attention of the two 
Courts. It may ‘be so because his evidence 
was taken in the trial Court before a dif- 
ferent Subordinate Judge from the one who 
ultimately delivered the judgment. Their 
Lordships asked the appellant's Counsel 
whether he could point out any passage in 
either of the judgments, tending to show 
that the Judges bad this evidence in mind 
and brushed it aside as untrethful, Counsel 
could point to no such reference. Their 
Lordships have examined Motilal's evidence, 
and, in their opinion, it bears the impress 
of truth. Ifthis is eo, the whole of the 
superstructure which the two Oourts have 
raised upon the supposition that the money 
belonged to Manoharlal or his juint family, 
crumbles to the ground, 


This would be enough to entitle the res- 
pondentsté obtain a reversal of the finde 
ings of the two Oourts on Issues Nos. 4 (a) 
and (b). The respondents’ Oounsel, howe 
ever, rested his case on an alternative 
footing and urged that even on the assump- 


1941 


tion that Manoharlal, or his joint family, 
was the mortgagee, the evidence disclosed 
no ground justifying the condemnation by 
the two Courts of the transactions in 
Exs. 3 and 5 and of Manoharlal’s con- 
nection with them. Their Lordships’ were 
accordingly invited to consider the detailed 
‘evidence connected with the transactions in 
Exs. 3 and 5. After carefully consider- 
ing it, their Lordships have come to 
the conclusion that there is nothing either 
in the circumstances antecedent to these 
transactions or in those relating to their 
execution and thereafter, which shows that 
the mortgages were obtained by Manohar- 
lal in bad faith. or that he took any unfair 
advantage of the mortgagor to secure oner- 
‘ous or unconscionable terms. Apart from 
the fact that this argument was presented 
as an alternative one, their Lordships felt 
it necessary to examine the whole evidence 
because at the date of the suit, Mannhar- 
lal, an experienced and well-known Pleader 

’,of Sultanpur, whose integrity was impugnad, 
had long been dead, and therefore had no 
opportunity to defend himself. 

On examining the circumstances relating 
to the inception of the two mortgages, it is 
clear that the mortgagor entered into them 
under circumstances of extreme stringency. 
"The Bank's decree was for a very large 
amount, the date finally fixed for its pay- 
ment had long expired and there was great 
danger of the property being sold in execu- 
tion, Yar Mohammad Khan was anxious to 
wetain control and management of his 
‘estate, because it was an ancestral holding 
and he desired to avoid the odium of hav- 
ing it either sold outright or leased out 
‘for long periods. {n the applications made 
‘by his agent Sahib Raj and by himself 
‘before the Deputy Commissioner from time 
to time, there is enough indication of his 
desire toTetain eontrol and possession of 
his paternal estate, It is further to be noted 
‘that the idea of effectuating a mortgage of 
the property originated not with Manohar- 
lal but with a revenue officer called the sale 
officer, who, in his report atan early date 
(June 11, 1918) and long before Maboharlal 
‘came on the scene, suggested a mortgage 
-asa means of saving tne property for Yar 
-Mohammad Khan. 

Another fact which has not received ade- 
quate consideration from the two Oourtg is 
that Manoharlal was appointed Yar Moham- 
Khan's Vakil on September 11. 1918, and 
what, on the same day, Yar Mohammad 
-Khan's application to mortgage the property 
was granted. Etis to be noted tha’ on the 
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latter occasion, Yar Mahammad Khan was 
Yepresəented by three Vakile, of whom 
Manoharlal, engaged on that day, was only 
one, and Yar Mohammad Khan had besides 
the advice of his trusted agent Sahib Rai, 
who represented him on all material 
occasions. ‘The application for permissi‘n 
to make a mortgage of the property was 
granted after a statement was made by 
Saheb Rai before the Deputy Commissioner, 
indicating the advantages of having a 
mortgage to the exclusion of other means 
of raising the money. The application was 
granted by the Deputy Commissioner after 
reviewing all the circumstances. It is 
suggested that fhis was the occasion when 
Manoharlal should have disclosed to the 
Deputy Commissioner his intention to take 
the mortgage in the name of his son, but 
there is no evidence to suggest that 
Manoharlal had formed any such intention 
at that date. 

Subsequently, Yar Mohammad Khan and 
Sahib Rai, in a document which they both 
signed, applied to the Deputy Commissioner, 
stating that they had prepared a raft of 
the mortgage waich was attached to the 
document, and prayed that the draft might 
be passed and written permission granted 
for the mortgage of the property. The 
Deputy Oomnissioner thereupon reviewed 
the matter and accorded his sanction. He 
sobserved that the interest was undoubted- 
ly severe but as the judgment-debtor's 
Pleader had told him that money was diffe 
Cult to obtain, he gave his consent, There 
is no clear evidence tnat the Pleader refer- 
red to was Manoharlal. As stated above, 
Yar Mohammad Khan had two ofher 
Pleaiers. Nor doses it apoear that the 
statement that money was diffizult to obtain 
was a misrepreseatation. 

As regards the circumstances telating to 
the execution of Ex. 3, its recitals are måte- 
tial as showing the circumstances under 
which the mortgage was made These 
recitals were substantially correct, The 
document was pressnted for registration at 
the offices of the Sub-Registrar by Yar 
Mohammad Kuan personally, who made, 
in the presence of the Sub-Registrar, his 
autograph signature and also «put his 
‘thumb mark. He admitted the completion 
of the deed after hearing and understand- 
ing the cont-nts thereof, in the presence 
of the Sub-Registrar, who personally kaew 
him. A wesk later, when the matter came 
before the Deputy Commissioner, Matiohar- 
lal appeared on behalf of ois son Motilal, 
On this occasion, Sahib Rai, Nanbe Mian 
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the son of Yar Mohammad, the agent of 
Saifuran Bibi, and the Bank’s Vakil, were” 
also present. The’mortgage deed was ad- 
mitted. The amount of the mortgage money 
was stated to be in deposit in the Treasury, 
and the mortgage deed was returned to 
Manoharlal as the agent of his’ son, Per- 
mission was given tothe Bank’s Vakil, to 
apply for a withdrawal of the amount. The 
matter came again‘’a few days later before 
the Deputy Commissioner. - Manoharlal 
again appeared on behalf of his son, Sahib 
Rai on behalf of Yar Mohammad Khan, and 
the Bank ‘vas represented by its Vakil. 
On all subsequent occasions, Manoharlal 
continued to appear for ‘his son. It was 
suggested that in so appearing Manohar- 
lal was guilty of misbehaviour. It is diffi- 
cult to gee the basis of this criticism or 
how far it affects the merits of the case, 
These appearances were all open and do 
not appear to have been disapproved by 
the Deputy Commissioner, or by Yar Moham- 
mad Khan or his agent Sehib Rai, to all 
of whom the true facts must have been 
well-known. Different theories might be 
suggested with regard to these appearances. 
It may be that as there were already two 
other Vakils representing Yar Mohammad 
Khan and also a trusted agent Sahib 
Rai, the parties might have thought it 
desirable that Manoharlal should no longer 
reprecent the mortgagor. Manoharlal ig 
dead and his explanation is not known. 
Their Lordships have not enough evidence 
before them to suggest that in acting as 
he did Manoharla] was guilty of any mis- 
behaviour throwing light upon the merits 
of ‘the transaction, It may be that, as 
the respondents’ Counsel has urged, 
Manoharlal’s open appearance exclusively 
for Motilal after a certain stage of the 
proceedings indicates his honesty. 

The subgequent story of the sale of the 
two villages has already been mentioned, 
and how the four villages were saved to 
the mortgagor by Motilal’s advance of 
the Rs. 70,000 on Ex. 5. This mortgage 
also was made and registered under Cir- 
cumstances indicating that it had Yar 
Mohammad Khan's and Sahib Rais con- 
sent. The subsequent conduct of the par- 
ties also points to the eame conclusion. 
Interest was paid by Yar Mohammad Khan 
from time to time during bis lifetime and 
also a part of the principai amount. After 
his death, the appellant did the same, 
until’default was made and the suit brought 
on April 30, 1930. 

It is suggested that there are at least 
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two circumstances showing that unfair ade? 
vantage was taken by Manoharlal of the 
mortgagors position. The first of these, 
it is said, is cl. 3 in Ex. 3 (which is repeated 
in Ex.5) by which Yar Mohammad Khan 
agreed that, in addition to the interest, 
he should pay annually Rs. 10,000 in the 
month of June and a like sum in the 
month of December, with a view to the 
liquidation of the* debt, and that he should 
hve no power to pay anything more and 
Motilal also should have no power to realise 
anything in excess of the amount. It is 
said that this clause was a fetter on the 
equity of redemption. Their Lordshipa do 
not take this view. It is a provision which 
often occurs in mortgage deeds, and in 
the light of the fact that Yar Mohammad 
Khan was an old defaulter, and also that 
the obligation mentioned in the clause 
was reciprocal, their Lordships cannot re- 
gard it asin any way onerous. The clause, 
besides, is immaterial for the purposes of 
the present dispute. ‘Lhe mortgagee is not, 
seeking to enforce it, and would lose noth- 
ing if ıt were expunged. There is no 
reference to this question in the judgments 
of the two Courts except in one place 
where the trial Court suggests that this 
clause could not have been the result of 
the mortgagor’s free will, There is no 
evidence in support of this suggestion. On 
the contrary, the clause was approved by 
the Court and by Yar Mohammad Khan 
and his trusted agent, and the loan was 
accepted on that basis. 

The other onerous clause suggested is the 
rate of compound interest of 8 per cent. 
with half-yearly rests. On this issue, there 
isa clear finding of both the Courts that 
even 11 per cent., charged on another mort- 
gage executed shortly after Es. 5, was 
not unreagonable. The 8 per cent. was only 
1 per cent. more than what the Bank had 
charged, and Exs, 3 and 5 were besides sub- 


sequent mortgages to the Bank's made by 


an old defaulter, 

There is likewise no evidence in support 
of the suggestion which found favour with 
the two Oourts- that a lease would have 
been more beneficial than a mortgage. A 
lease would eertainly have been contrary 
to the cherished wishes of Yar Mohammad 
Khan to remain in possession of the pro- 
perty as long as he could. Amongst several 
proposals for leasing, there were a few 
for such long periods as fifteen years, and 
one in perpetuity. These would certainly 
not have suited Yar Mohammad Khan's. 
intentions, and Manoharlal’s objection to. 
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one of these proposals may be due to Yar 
Mohammad. Khan's desire to retain posses- 
sion of the property, and cannot’ indicate 
any dishonest motive on Manoharlal’s parf, 

On a review of all these circumstances, 
their Lordships are of opinion that Exs. 3 
and 5 were both straightforward and honest 
transactions and there was no justification 
for the aspersions cast upon Manocharlal’s 
conduct. P 

Before leaving this subject, their Lord- 
ships would desire to add that transactioha 
of mortgage between a solicitor and client 
to secure the repayment of money advan- 
ced at the time are not ordinarily subjected 
by the Courte to the same jealous scrutiny 
as, for instance, a gift from a client toa 
solicitor, or purchases or sales at under- 
‘value between a sclicitor and client. If 
the money was sorely needed and was paid, 
the mortgagor had its benefit, the rate of 
interest was reasonable, and the terms 
neither excessive nor onerous, their Lord- 
„Ships can see no reason why the trans- 
action should not stand as a valid mortgage 
between the parties, The rulings relied 
on in the Chief Oourt’s judgment relate 
to sales toor by solicitors, which, on the 
facts, were detrimental to the client’s interest. 

As to the effect of the finding on Issue 
No. (6) on the validity of Ex. 5, it is 
admitted that the permission of the Deputy 
Commissioner was not obtained to this 
mortgage. There is no doubt that, as 
stated above, the transaction was beneficial 
to the mortgagor, but this will not affect 
its invalidity, under the provisions of the 
Civil P.O. It is urged in support of its 
validity that this mortgage was an extra- 
‘Judicial proceeding and no sanction was 
necessary. Their Lordships cannot accept 
this view, having regard to the clear terms 
Para, 11, The transaction was a mortgage 
and therefore cevered by the plain terms 
of the paragraph. It was next urged that 
the Bank's claim had been completely paid 
off under the circumstances mentioned above 
and conseguently the interest which the 
mortgagor had, was only his equity of 
redemption, which was not subject to the 
Bank’s mortgage and was therefore outside 
the execution proceedings and the Deputy 
Commissioner’e power under Para. 11. The 
only evidence in support of this conten- 
tion is Motilal’s letter tothe Bank, dated 
October 1, 1918, in which he offered to pay 
the Bank’s debt if the Bank would uncon- 
ditionally release from its lien the twenty 
villages. It is not clear, however, from the 
terms of his letter whether the Bank was 


NISAR AHMAD KHAN V, MOHAN MANUOHA (P O) 


101 


not asked only to release its claim to rank 
„in priority to Motilal’s debt. Motilal had 
made another proposal, to purchase the 
decretal debt of the Bank, but there is 
nothing to show that this proposal was 
accepted. The execution proceedings con- 
tinued until May 31,1920, antup to this 
date the Deputy Commissioner covfld 
exercise his powersunder Para, 11. There 
is therefore no escape „from the conclusion 
that undgr the peremptory provisions of 


è this paragraph this mortgage must be held 


to be null and void. 

It will, however, stand in respect of the 
personal liability for the money actually 
paid, with proper interest thereon. Ifthe 
loan was bona fide and was actually received 
and the terms were not unreasonable, the 
mortgagee is entitled to receive payment 
of whatever may be due on the mortgage, 
with interest thereon at a reasonable rate. 
In the circumstances found by both the 
Courts, 8 per cent. compound interest with 
half-yearly rests was not unreasonable. 

The result is that the respondents are 
entitled to an order for repayment of the 
money which may be due under Ex. 3, 
with compound interest thereon at & per 
cent. per annum with six-monthly rests, 
from the date of the document up to pay- 
ment, and to an order forthe sale of the 
mortgaged property in default of payment 
„of whatever may be found due on the 
*taking of accounts. 

As regards Ex. 5, they are entitled to 
a decree for repayment of the amount lent 
under that mortgage, with compound in- 
terest thereon at 8 per cent. with six- 
monthly rests, from the date of the 
document up to payment, All payments 
made by the appellant and his father under 
the respective mortgages will be set off 
on the dates they were made. The matter 
will accordingly be referred tothe Ohief 
Court, Oudh, for drawing up a proper deéree 
under the direction contained in this judg- 
ment. 

The respondents’ appeal here is allowed 
and the decree of the Ohief Oourt varied 
as stated above. The appellant's appeal 
here is dismissed. The appellant will pay 
the respondents’ costs in the two Courts 
and in both the appeals before this Board. 

Their Lordships will humbly advise His 
Majesty accordingly. 

D. Order accordingly. 

Solicitors for the Appellant :—Messrs. 
Nehra & Co. ; 

Solicitors for the Respondents :— Messrs. e 
Hy, S. L. Polak & Co. 
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RANGOON HIGH COURT 
Civil Miscellaneou8 Appeal No, 74 of 1938. 
July 19, 1939 
Mya Ru AND Mosz.y, JJ, 
TI TI MA— APPELLANT 
versis 

MOHAMMAD EUSOOF—Responpent 

Arbitration—Validity— Omission of arbitrators 
to decide one of matters referred— Whole award, if 
rendered invalid— Arbitrator cannot be questioned 
as to what passed in “his mind when exercising 
discretionary power on matters referred—Appoint- 
ment of arbitrators tẹ determine claims of parties 
regarding “shops moneys etc."—Word “etc,” if 
covers jewellery. 

Where parof an award is found to be invalid, 
being in excess of the arbitrators’ powers, and it 
is separable from the rest theremainder of the 
award js good. In the same way because of an 
omission on the part of the arbitrators to decide 
one of the matters referred to arbitration the award 
cannot be considered invalid unless the omission 
has substantially influenced the decisiong given. (p. 
104, col. 2; p. 105, col. 1) 

No questions can be put toan arbitrator as to 
what passed in his own mind when exercising his 
discretionary power on the matters submitted to 
him. Duke of Bucclench v. Metropolitan Board of 
‘Works (2), reliedon. {p. 106, col. 1.] 

Where the arbitrators were appointed to consider 
and determine the respective claims of the parties 
‘and their disputes in connexion with “houses, 
shops, moneys, etc.” 

Held, that the word “etcetera” after the word 
“moneys”, could be read as covering the jewelleries. 
The arbitrators’ decision about the jewelleries was 
therefore not ultra vires, [p. 104, col, 8] 


C. Misc. A.against the order of the Assis- 
tant District Court, Mandalay, dated Sep¢ 
tember 15, 1938. 


Dr. Rauf, for the Appellant. 
Mr, K. C. Sanyal, for the Respondent. 


Yiya Bu, J—The parties to this appeal 
area Sunni Muhammadan couple residing 
at Maymyo where they were married in or 
about 1922, This appeal has arisen out of 
a suit initiated by the appellant's applica- 
tiop for the filing of an arbitration award. 
The awards in question was originally an 
‘oral one, but was subsequently reduced 
into writing (Ex. D) and duly registered, 
This written award is dated January 25, 
1938, and is prefaced by a statement to the 
effect that, according toa reference dated 
September 15, 1937, seven persons were ape 


‘pointed to act as arbitrators. A written refe» 


rence, Ex: B, has been filed by the appellant 
as the reference in pursuance of which the 
award was made. It is dated September 
15, 1937, and written on two sheets of stamp 
‘paper, each of the vglue of eight annas. 
On the first sheet appear inter alia 
the names of seven arbitrators. By the 
passage that follows, begun on the first 
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sheet and continued on the second sheet, 
the arbitrators were appointed. 
“to consider and determine our respective claime 
Wisputes in connexion with houses, shop, moneys, 
ect. and to divide and allot to them such shares as 
the said arbitrators found them entitled to.” ` 
This passage is followed by the sentence: 
“They can decide on our statement only without 
witnesses as the disputed matter is between hus- 
band and wife.” 4 
The circumstances which led to this re- 
ference were as follows: The husband and 


e wife had for some years past been on very 


unfriendly terme, so much so that in 1928 
there had even been adivorce between them, 
but they re-united in 1931. In spite of the 
Ye-union they continued to be unfriendly, 
and some time before June 1937, the rege 
pondent drove the appellant out of the 
house, A divorce was effected, but the 
appellant continued to remain in the house 
insisting .on, the respondent returning 
to her properties. The result was that 
the dispute was referred to the arbitra- 
tion of 12 or -13 arbitrators in an informal 
manner. Nothing definite came out of 
the arbitration because at a meeting of the 
arbitrators, held towards the end of June, 
the arbitrators decided that the husband 
and wife should live amicably in the house 
in which they were living, and the jewel- 
leries should be returned tothe appellant. 
It may here be mentioned tbat the house 
was one of the properties left behind by 
the appellant’s father, who was a trader 
carrying on business at Maymyo. The rege 
pondent’s father used to be employed by 
the appellant’s father, and it appears that 
when ths appellant's father died he left 
an estate of some substantial value to be 
divided among the appellant, her sister 
and a step-brother. Among the property 
left behind there is also the shop which 
is. still being run by the respondent. In 
1924 the appellant and her co-heirs purporte 
ed to convey for value five houses and the 
shop in favour of the respondent. 


Coming back to the reference of Septem- 
ber 15, 1937, the appellant’s case is that 
the arbitrators took the statements of the 
parties in the evening of that very day,’ 
and made their award orally on or about. 
October 9,:which ‘was published also orally 
to the parties. At that time it was not. 
condsidered essential to deliver a written 
award, but only subsequently when the ap- 
pellant fourfd that the award would have to 
be enforced through the Court she reques. 
ted the arbitrators to make the written 
award to be registered and fto be filed 
in Cour. The award set out the fact 
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that, reference having been made to 
seven arbitrators, and the parties having 
tefused to call witnesses, and having desir- 
ed tbe arbitrators to decide as they thought 
right, they had given an oral award, to 
which the parties agreed, dividing the 
properties in dispute in the manner set out 
therein. It recites that all the immovable 
properties had been earned from the in- 
come and profit accrued from the shop, 
which in reality and undoubtedly was origin- 
ally the property of the appellant and 
her other agnate relatives, and which was 
the real source of income by which the 
respondent “has become the owner and 
procured houses in his own name,” and for 
these reasons the arbitrators directed the 
respondent to give tke appellant as part 
of her share of the capital and transfer to 
her two houses out of the five which were 
in the appellant's name. The particulars 
of the houses are given with their res- 
pective values, altogether amounting to 
„Rs. 3,250. In addition to the two houses the 
respondent was also directed to pay the ap- 
pellant in cash Rs. 500 as part of the profit 
accrued from the business, and also to 
return to the appellant the items of jewellery 
set out therein of the total value of 
Rs. 1,62 -12-0. The last two paragraphs 
of the body of the award are in these 
words: 

“All documents obtaind from Ti Ti Ma are tobe 
considered and treated as null and void and can- 
celled as they were obtained under misrepresenta- 
tion and on false pretext with mala fide intention. 
Mohamed Eusoof shall carry on the business as usual 
keeping in view the fact that he is acting as a trustee 
and guardian for Ti Ti Ma, and it shall be his 
moral duty to avoid any act of misdemesnour, mis- 
trust or defalcation.” 

One of the main grounds of objection to 
the filing of this award was that the refer- 
ence was made not tothe seven arbitrators 
only mentioned ip Ex. B, but to thirteen 
arbitrators made up of the seven mentioned 
in Ex. Band six others, and that the refe- 
ence fell through because on the evening of 
the day of the referenee, when the meeting 
of the thirteen arbitrators was convened, 
four out of the thirteen, were absent, 
and a proposal to carry on with the arbitra- 
tion by nine only, by scoring gut the names 
of the four absentees, had to be abandoned 
because the respondent did not agree to 
that course. In this connexion the respone 
dent stated that he himself did not appear 
at the meeting of the arbitrators; but his case 
is that at that meeting, when it was found 
that four arbitrators were absent, the re- 
mainder, or some of them, proposed to 
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score out the names of the four absentees 
„and consequently the four names were 
“actually scored out, and that when the correcte 
ed document was brought to him for ape 
proval of the alteration he refused to assent 
to it. In support ofthis version an attempt 
was made.to show that the first sheet of 
Ex. B is nota genuine document, but*is 
merely a substitute for the original sheet 
on which names of the thirteen arbitrators 
appear with the marks of the scoring out 
è of four navies. . 

Evidence in support of this version is ex- 
tremely weak. It is common ground that 
the two sheets of stamp paper were bought 
of the stamp vedor U Pe (D. W. No. 3) of 
Maymyo. They bear the serial num bers and 
dates indicating that they were brought at the 
same time. U Pe, called by the defendant, 
swears that the twosheets of stamp paper 
were sold on the same day (i. e. September 
15, 1937) and at the same time. What the 
defendant did to eradicate the effect of U 
Pe’s evidence against him is that he con- 
fronted. U Pe with Exs. 7, 8 and 9 each 
‘a stamp paper of the value of 8 annas 
which the defendant had bought of U Pe. 
The date of sale endorsed on Exe. 7, 8 and 
9 was December 13, 1930, but, as a matter 
of fact, they were purchased by the defea- 
dant on March 3 or 4, 1933. The defendant 
thereby endeavours to convince the Court 
that although the two stamp sheets of the 
‘agreement of reference bear consecutive 
serial numbers and the same da'e of sale, 
yet they could have been procured from 
U Pe on totally different dates. This bare 
possibility is insufficient to overthrow the 
weight of U Pe’s sworn testimony against 
the defendant's theory. The better mode 
of test obviously was to have U Pe produce 
his register which is bound to show con- 
clusively whether the version in his evidence 
corroborating the story that the two sheets 
of Ex. B were written at the same and 
on the same occasion was true or nob.  » 

As regards the other evidence by which 
the defendant attempted to prove that there 
were 13 arbitrators originally and the names 
of four were scored out as they did not 
come to the meeting, the learned trial Judge 
has rejected it. M. A. Rasbid, one of the 
witnesses on the point, was not ®Bven sure 
whether the document which he saw con- 
sisted of one or two sheets. Mohomed Shafi 
is a witness with a strong bias in the defen- 
dant’s favour, he having accepted the morte 
gage of two of the houses in dispute be- 
tween the parties, from Daw Mya, mother 
of the defendant, who had bought them 
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from the defendant in January 1938. Abdul 
Razak, who signed,.as one of the witnesses 
to the agreement of reference, does. uot re? 


. member how mény arbitrators were ap- 


pointed and.he does not know English in 
which language the agreement was written. 
He further admits that he does not remem: 
ber who were the actual persons mentioned 
in the agreement. Abdul Sattar, who claims 
to be as closely related to the plaintiff as 
the defendant, which is challenged in cross- 
examination by the plaintiff, and*also was ae 
witness to the agreement of reference, as 
well as M, I, Bux, menticned that there were 
the names bf 13 arbitrators written on the 
agreement. The latter is the man to whcse 
house the defendant moved away some time 
in October 1937 and appears to be a strong 
sympathiser, and both he and Abdul Sattar 
appear to be strong partisans of the defend- 
ant. We see no sufficient reasons to doubt 
the correctness of the finding of the learned 
trial Judge in favour of the genuineness of 


the agreement of reference, Ex. B. We 


therefore uphold the findings of the trial 
Court on issues Nog. 1 and.2 framed in the 
case. *:Other Issues in the case are : 


“3. Has the award decided any matter that was 
not referred to arbitration ? 

4. Was there any corruption or misconduct of the 
arbitrators ? 

5. Oana party to the reference to arbitration with- 
draw his consent to arbitation ? 

6. If so, did the defendant withdraw his consent as, 
alleged ? 3 

7. To what relief, ifany, is the plaintiff entitled 2” 


Without giving specific answers to issues 
Nos. 4,5 and 6 but answering Issue No, 3 
in favour of the defendant, the learned 
trigl Judge wound up his judgment by 
tkis statement : 

“In view of my findings on Issue No, 3 and other 
matters connected with the award itself, I am bound 
to refuse to file the award.” 


There are two points on account of which 
thé award was held to have decided matters 
not referred to arbitration, One relates to 
the direction in the award regarding the 
jewelleries and the other to the business. As 
regards the former the learned trial Judge 
observed : 

“The deed of reference (Ex. B) ig silent about the 
differences and disputes in respect of Jewelleries. 
Obviously therefore the award determined a matter 
not referred ta arbitration by the parties under the 
deed,” 
and as regards the latter, 

“the award so far ae the shop with its business was 
concerned did notexpress the unanimous decision of 
the arbitrators and theirewill. In this sense, the 
award will be otherwise invalid. At least the award 
does not make a decision in respect of the shop referr- 
red to arbitration.” 

e 
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Before us it has been contended on behalf 
of the plaintiff-appellant that the dispute 
relating to jewelleries was among matters 
weferred to arbitration by the agreement 
Ex. B, under which the arbitrators were 
appointed to consider and determine the 
respective claims of the pvartiesand their 
disputes in connexion with “houses, shops, 
moneys, etc.’ It must håve been well 
known to the parties at the time that their 
disputes were concerning not only the things 
specifically mentioned in the agreement but 
also the jewelleries and it does not appear 
tome to be a deviation from the accepted 
tules of interpretation to read the word 
“etcetera” after the word “moneys, so cos 
vering the jewelleries. The arbitrators’ 
decision about the jewelleries was there- 
fore’ not ultra vires, and consequently 
cannot be a ground for invalidating the 
award. 

As regards the direction in the award 
that the defendant should carry on the 
business as usual as a trustee and guardian 
of the plaintiff, it is obvious that by;qbhe 
term “business” is meant the shop busis 
ness. But whereas the agreement of refere 
ence required the arbitrators to divide and 
allot such shares in the properties involved 
in the dispute, they omitted to.do so as 
regards the shop or the business. The learned 
trial Judge was therefore correct in saying 
that the award did not make any decision 
in respect of the shop or the business. 
Some of the arbitrators explained that they 
wanted to reserve the interest of both par- 
ties in the shop business which might pos- 
sibly bring about a re-union of the parties 
which they were anxious to see. Be that as 
it may, therecan be no doubt that the 
award omitted to decide a matter which 
was referred to arbitration, But, in my 
opinion, whether the direction is regarded 
as an omission to give decision upon a 
matter referred to arbitration, or as a deci- 
sion upon a matter not referred to arbitra» 
tion, the effect is not such as to invalidate 
the whole award, because this matter is 
distinctly separable from other matters 
decided by the awardin pursuance of the 
submission. It is impossible to say that bee 
cause the arbitrators should have divided 
the shop and givena share therein to the 
plaintiff but omitted to do so, the defendant 
was prejudiced in the matter of the division 
of other properties. Itis settled law that. 
where part of an award is found to bein. 
valid, being in excess of the arbitrators’ 
powers, and it is separable from the rest, 
the remainder ofthe award is good: Amir 

e 
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Begam v. Badruddin’ Hussain (1). In the 
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why she was allalong asserting her claims 


same way because of an omission on the ' to these houses, Out of five house two were 


part of the arbitrators to decide one of the: 
matters referred to arbitration the award? 


cannot be considered invalid unless the 
omission has substantially influenced the 
decisions given. The only effect of the 
direction of the arbitrators in the form 
thatit stands in ths award is to deprive 
the plaintiff of a share in the shop, or a 
share in the income of the business, and the 
learned Advocate for the plaintiff appellant 
has stated to us that the plaintiff gives up 
all claims to the shop or the business alto- 
gether, 

In the result my decision is that neither 
the decision regarding the jewelleries nor 
the omission on the part of the arbitrators 
to divide the shop or the business invali- 
dates the award, except that the direction 
concerning the business appearing in the 
award is of no legal effect. One of the other 
defects in the award pointed out in the 
judgment of the trial Court and very forci- 
‘bly pressed on behalf of the defendant-res- 
pondent relates to the sentence : 

“All documents obtained from Ti Ti Ma are to be 
considered as null and void and cancelled, as they 
were obtained under misrepresentation and on false 
pretexts with mala fide intention”. 

Some of the arbitrators who gave evie 
dence in the trial were asked to specify 
what those documents were, and they could 
not specify them. In the course of the 
hearing of the appeal our attention has been 
drawn to documents executed by the plain- 
tiff alone in favour of the defendant, as well 
as documents executed by the plaintiff and 
her brother and sister in favour of the de- 
fendant. It would obviously be an almost 


impossible task for the arbitrators to specify - 


those documents when they were question- 
ed in Court in August 1938, or about ten 
months after they had made their award con- 
sidering that their decisions were given 
merely on statements made by the plaintiff 
and the defendant before them and they did 
not have the documents produced for their 
examination. But it does not require any 
very great stretch of imagination to find out 
what documents must hare been meant, 
because it appears to have been the plain- 
tiff's case all along that tfansfers made by 
her either by herself or in conjunction with 
her relatives were made on account of misree 
presentation or false pretext or pressure exere 
cised by the defendant. That was the reason 

(1) 36 A 336; 23 Ind. Cas. 625; AIR1914 P O 
105;170 0 190;180 WN755; 1OL J 249; 12 A 


L J 537;16Bom LR 413; (1914) M WN 472; 16 M 
LT 35; 27M LJ 18]; 190 L J494 (P O}. | 


given toher by the award,.and it is only as 
regards these two the original effect of 
transfers in which the plaintiff took part 
was destroyed by the’ award. In theses cir- 
cumstances the documents whick the arbie 
trators meant to cancel must necessarily 
have been the documents concerning those 
houses. As regards those houses, whether 
the documgnts were cancelled or not would 
*have made no difference to the case what- 
ever, because the houses were granted to 
the plaintiff by the award, and if, the award 
be upheld the plaintiff would receive them 
as against the defendant, whether the docu- 
ments were cancelled or not, If this Zirec- 
tion in the award affects third parties’ 
rights, such third parties are not bound by 
it, but I can see no valid reason whatever 
why this direction in the award should 
vitiate the award. If the direction was given 
in excess of the authority of the arbitrators, 
thisis a kind of excess which cannot, in 
my judgment, have the effect of invalidat- 
ing the remaining parts of the award. In 
the course of the cross-examination of the 
arbitrators who appeared as plaintiff's wit- 
nesses questions were put to them with a 
view to ascertaining the reasons for their 
decisions in the form that they gave in the 
award. One of such questions brought from 
Munshi Shakul the answer : 

è “The shop was not given to any of the parties, 
Eusoof was given three houses and Rs, 6,000 or 
Rs. 7,000 which he had. What were given to Eusoof 
was not mentioned in the written award. We 
thougbt it not advisable to mention the proper- 
ties given to Eusoof as we thought that had we 
done it there would be a divorce”. 

Munshi Shaku! was further questioned: 

“What was the reasonsfor not alloting and give- 
ing anything to Eusoof in the award?” 

To which he answerad : 

“We did not give anything to Eusoof because he 
had three houses and Rs, 7,000 cash with him, 
whereas Ti Ti Ma had nothing”. A Sa 

Munshi Shukul further stated: . 

“We gave to Ti Ti Ma tho jewels because they 
belonged to her”. 

Then to the question : 

“Under the deed of reference you have to allot 
and divide the properties in dispute to both the 


parties. Why did you not do it in respect of 
Eusoof” ? 

He answered : a 

“We did not allot to Eusoof because he was in 
possession of the three houses”, 


The arbitrators’ attitude portrayed by 
these statements was that the defendant, 
having been in possession of the properties 
in dispute, wasto have all that wag not 
given to the plaintiff, and therefore the 
directions that they gave inthe award arë 
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in the nature of directions requiring the they were approached by the plaintiff to 
defendant to give ‘the plaintiff what they ' put the award in writing on stamp paper 


considered that she should get. Therefore 
their omission to mention the properties 
which the defendant was to get as his pros 
perty does not show’ that the arbitrators 
failed to divide the properties in dispute as 
regards houses, moneys and jewelleries, as 
required by the submission. If those ques-. 
tions in crosssexamination were meant to 
ascertain whether or what reasons the 


` arbitrators had in making the decisions® 
‘ which they made, they would not be rele- 


vant, for ng questions can be put to an arbi- 
trator as to what passed in his own mind 
when exercising his discreéionary power on 
the matters submitted to him: see Duke 
of Bucclench v. Metropolitan Board of 
Works (2) in which Baron Oleasby ob- 
served (at p. 434,*): 

“The award taken by itself is something certain 
and fixed, and settles the rights of the parties; 
but if evidence be admitted of the intention and 
state of mind of the umpire when he made it, its 
certainty is destroyed, and its effect depends upon 
his memory, clearness of intellect, and perhaps 
upon hig views and wishes taken up afterwards. 
Surely%t would be a most dangerous thing, after 
an award has been made which becomes of itself 
the foundation of right, to allow anyone to retain 
the power of explaining it away, or even of ‘defeat- 
ing it. We can properly investigate the acts of a 
Judge or arbitrator in prosecuting a particular in- 
quiry, and his judgment founded upon it; but 
how can we investigate his secret thoughts or in- 
tentions? He is the only master of them and what 
he says must be conclusive, as there is nothing 
which can contradict or explain it”. 

In this case the defendant attempted to 
assail the impartiality of the arbitrators, 
but there is no definite evidence in support 
of the defendant's case, while meagreness, if 
any, which in my opinion does not exist, of 
reasons for the decisions, when insufficient as 
in this case to support a charge of corrup- 
tion or misconduct on the part of the arbi- 
trators, is irrelevant as a means of testing 
the merits of the arbitrators’ decisions. The 
defeudant alleged that he intimated to the 
arbitrators his cancellation of the reference. 
He tried to prove that such intimation was 
given first no lees than 20 days after the 
reference, and next in the month of Janus 
ary; but the evidence that he has tendered 
is quite insufficient to prove that the first 
alleged iatimation reached the arbitrators 
at all, and the arbitrators denied on oath 
that such intimation reached them. The 
arbitrators admit that they received the 
intimation of January, but it was long after 
their delivery of the oral award, and when 


(2) (1872) 5H L 418; 41 LJ Ex137; 27LT 1, 
*Page of (1872) 5 H. L,—[Ed]. 





‘so that it might be registered with a view | 
o having it enforced through the Oourt, 
The second intimation was obviously too 
late. On the whole I can see no valid 
ground for the entire refusal to file the 
award, The award, excluding the direction 
regarding the business, is valid. I would 
therefore allow the appeal and direct that. 
the award be filed anda decree drawn up 
in favour of the plaintiff in accordance 
with the terms to the award excluding the 
direction regarding the business. The dee 
fendant to bear the plaintiff's costs in the 
trial Court and in this Court, Advocate’s: 
fee fifteen gold mohurs. 


Mosely, J.—I agree. 


s. Appeal allowed. 


— 


PATNA HIGH COURT 
Criminal Reference No. 4 of 1940 (Orissa) ° 
May 9, 1940 
UHATTERJI, J. 
MADHUSUDAN MAHANTI 
versus 
EMPEROR. 

Press and Registration of Books Act (XXV of 1867), 
ss. 1, 9, 16—Document consisting of only one sheet 
cannot be regarded as book—Definition of “Book” 
is exhaustive—S. 16, does not provide for convic- 


ion. 

The Press and Registration of Books Act does nob 
contemplate that a single sheet of paper in which a. 
writer publishes an article relating to some current 
topic should be regarded asa book of which a copy 
is required to bedelivered to the officer concerned 


under the Act. A f . 
The definition of “book” as given in 8. 1 of Act 
XXV of 1867, is exhaustive. It is wrong to say that 
the “book” may include documents other than those 
specifically mentioned in the definition. 
Section 16 does not provide for conviction and 
sentence, 


e 
Or. Ref, made by the Sessions Judge, Cute 
tack-Sambalpur, dated March 21, 1940, 


Mr, G.C. Das, for the Reference, 
Mr. G. P. Das, against the Reference. 


Order.— This is a reference under 8. 
438, Oriminal P. O., by the learned Bes- 
sions Judge of Cuttack recommending that 
the conviction and sentence passed on the 
accused Madhusudan Mahanti by a Ist 
class Magistrate, Outtack, in two cases 
under s. ` P6, Press and Registration of 
Books Act (Act XXV of 1°67), may be set 
aside. The cases were started on the come 
plaint of the Sub-Deputy Magistrate in- 
charge, Book registration, Cuttack, to the 
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effect that the accused did not deliver to 
his office, as required under the provisions 
of s. 9 of Act XXV of 1867. copies of twop 
pamphlets printed in Oriya, namely, (1) 
“Appeal to Guardians” dated April 6, 1939 
and (2)"Nikhil Utkal Chhatra Sangha—Bul- 
letin No. 1” dated April 3, 1939. The 
accused is admittedly the printer of a press 
known as the Observer Press” at Cuttack. 
The trying Magistrate found that the two 
docaments in question which in his opinio 
are Pampblets and as such fall within the 
definition of “book” as given in Act KKV 
of 1867 were printed in the said press 
of the accused and he did not deliver copies 
of the same tothe office of the complain- 
ant as required by the provisions of s. 9 of 
the Act, Accordingly in. both the cases he 
convicted the accused under s. 16 of the Act 
and sentenced him to pay afineof Rs. 25 
in each case and in default to suffer one 
month's simple imprisonment. The accused 
filed applications in revision before the 
Sessions Judge of Outtack who has made 
the reference to this Court. The learned 
Sessions Judge is of opinion that “either 
of the two documents in respect of which 
the accused has been convicted is a book 
as defined in Act XXV of 1867", Ins. 1 of 
the Act a book is defined as follows: 

“ “Book” includes every volume, part or division 
of a volume, and pamphiet, in any language, and 


every sheet of music, map, chart or plan separately 
printed or lithographed., 


The question therefore is whether the 
documents in question come within this de- 
finition. In one case “Nikhil Utkal Chhatra 
Sangha—Bulletin No, I" Ex. 2 consists of 
one sheet of paper with two printed pages. 
In the other case “Appeal to Guardians’ 
Ex. 1 consists of one folded sheet of paper 
with four pages. The learned Sessions Judge 
is of opinion that 
‘a pamphlet must comsiet of more than one sheet 
and therefore the document which only contains 
one sheet cannot be a pamphlet”, 


According to Oxford Dictionary “pame 
phlet” means: 

“(1) A small treatise occupying fewer pages or 
sheets than would make a book, composed and 
written, or printed, and issued as a separate work, 
always unbound, with or without, paper covers; 

(2: More specifically, a treatise of the size and 
form above described on some subject or question 
of current or temporary interest, personal, social, 
political, ecclesiastical, or controversial, on which 
the writer desires to appeal to the public’. 


In Concise Oxford Dictionary the mean- 
ing of “pamphlet” given is “Small unbound 
treatise, esp. on subjectof current inter- 
est”. According to the New Weverley 
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¿English Dictionary “pamphlet” means: 


“A small book of a few sheets stitched, but not 
ound, usually on some subject ofstemporary interest”. 
It thus appears that according to the 
dictionary meaning a document consisting 
of only one sheet canhot be called a pame 
phlet. I do not think the Act contemplateg 
that a single sheet of paper in which a 
writer publishes an article relating to some 
current topic should be regarded as a book 
of which q copy is required to be delivered 
to the officer concerned under the Act. In 
my opinion neither ofthe two documents 
Ex, l and Ex.2is a book as defined,in the Act. 
therefore, cannot stand. 
Mr, G. P. Das in opposing the reference cone 
tends that the definition of “book” as given 
in.s. 1 of Act XXY of 1867 is not exhaustive, 
He lays stress on the word “includes”. 
In other words, his contention is that 
“book” may include documents other than 
those specifically mentioned in the definie 
tion, To accept this argument would make 
the definition useless. I should like to 
observe that the penalty prescribed by s. 
16 of Act XXV of 1867 is that the printer 
‘shall for every euch default forfeit to the Govt, such 
sum not exceeding fifty rupees as a Magistrate 
having jurisdiction in the place where the book was 
printed may ... determine to be in the circumstances 
a reasonable penalty for the default and in addition 
to such sum, such further sum as the Magistrate 
may determine to be the value of the copies which 
the printer ought to have delivered.” 
; The section therefore does not provide 
for conviction and sentence. This may be 
contrasted with ss, 12,13, 14,15 and 16 (a) 
all of which prescribe that the offender 
“shall, on conviction before a Magistrate, 
be punished by fine...” I accept the refer- 
ence and set aside the convictions and sen- 
tences passed on the accused. The fines, 
if paid, will be refunded to him. 
D. Reference accepted. 





ALLAHABAD HIGH COURT s 
Second Appeal No. 1715 of 
1937 
July 30, 1940 
Tuom, O. J. AND Ganea Nara, J. 
RAMPAT SINGH AND ANOTHER— 
DERENDANTS— APPELLANTS 
versus es 
B. NAGESHAR SINGH AND OTHERS— 
PLAINTIFFS AND OTHERS—DgFENDANTS 
—-RESPONDENTS 
Agra Tenancy Act (III of 1926), ss. 266, 44— 
One co-sharer instituting “suit for ejectment and 
possession of his khudkasht land—Other co-shurers 
need not be joined under a. 26€—Sir holder, if 
landholder within meaning of 8. 44. 
e 
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Where ina suit for ejectment and possession of 
his khudkasht land the plaintiff is the only person) 
whois interested in the khudkasht rights which 
he seeks to protect,the need not implead in the suit 
other co-sharers under s. 266, Agra Ten. Act in the 
mahal in which the plot is situate, specially so 
when the khadkast right ‘is being invaded by other 
co-sharers. e 
e A sir holder is entitled to have his‘land cultivated 
by tenants and he is therefore a landholder within 
the meaning of s. 44, Agra, Ten. Act. 


S. A. from the decision of the District 
Judge, Gorakhpur, dated Marche8, 1937. E 


Mr. S. N. Verma, for the Appellants. 
Mr. S. & Dhawan, for the Respondents. 


Thom, C. J.—This is a defendant's 
appeal arising out ofa suit for ejectment 
and damages. The respondents alleged 
that they were zamindars of certain plots 
and a certain area was their khudkasht 
and that the defendants had taken posses- 
sion of the same without their consent. The 
learned District Judge in the lower Appel- 
late Court has held that the plaintiffs 
are entitled to eject the defendants from 
an grea of .06 acres and he has awarded 
the sum of Rs. 1-8-0 as damages against 
the defendants. In appeal it was contend- 
ed that the suit was barred by the pro- 
visions of ss. 266 and 44, Agra Ten. Act. 
So far as s. 266 is concerned’ in our 
judgment the suit is not barred. It is true 
that the plaintiffs have not impleaded the 
other co-sharers in the mahal in which the 
plots in dispute aresituated but the plaint- 
iffs are the only persons who are interests 
ed in the khudkasht rights which they seek to 
protect in the present suit s. 266, Agra Ten, 
Act, enjoins that 

“where there are two or more co-sharers in 
any right, title or interest, all things required or 
permitted to be done by the possessor of the same 
shall be done by them conjointly, unless they have 
appointed an agent to act on behalf of them all,” 

NOW so far as the khudkasht rights 
are concerned, 3. e. the right to be in 
Possession and to cultivate the plots the 
Plaintiffs are the only persons with any 
right, title or interest. It is true that 
they have a right, title and interest in the 
plots which they share along with the other 
co-sharers but they and they alone are entitl- 
ed to be in possession of the plots and to 
cultivate the same as their khudkasht. Tt 
is unnecessary therefore that they should 
implead the other co-sharersin a suit in 
which they seek to protect that particular 
right. This is especially so where that 
particular interest is being invaded by 
other co-sharers. 

So far as the appellant's plea based 
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upon s. 44, Agra Ten. Act, is concernec 
it is sufficient to say that from the informa 
tion upon the record it would appear thar 


the plaintiffs are sir holders in respec 
of the area now in dispute. The aret 
was recorded as khudhasht as fan 


back as 1912. In view of the provisions 
of s. 4 (d), Agra Ten, Act, therefore 
it must have become sir long before the 
institution of the present suit. Learned 
Counsel for the appellants urged however 
‘that in ths interval between 1912 and 
the institution of this suit, the area im 
dispute might have lost its character as 
khudkasht and at a later stage after the pass- 
ing ofthe Agra Ten, Act of 1926 recovered! 
that character, This is within the bounds 
of possibility but whether the character of 
the land changed as is suggested or not 
is a pure question of fact which we cannot 
allow the appellants to raise at this stage, 
We are entitled to conclude that so far as 
the are in dispute is concerned the plaintiffs 
have sir rights, According to s. 4, Agra 
Ten. Act, 

“sir right means the sum of all the special 
rights conferred on str holders by this Act and by 
the United Provinces Land Revenue Act, 1901, and 
includes the right to exclusive possession of the 
sir against cq-sharers of the sir holders in the pro- 


prietary right, subject to a liability to account 
for profits,” 


A sir holder is entitled to have his land 
cultivated by tenants and he is a land- 
holder therefore within the meaning of 
8. 44, Agra Ten. Act. The suit therefore 
is not barred by that section. In the 
result the appeal is dismissed with costs. 


D, Appeal dismissed, 


RANGOON HIGH COURT 
Civil Revision Ng. 379 of 1939 
February 1, 1940 
Ropgrts, O. J. AND DUNKLEY, J. 
ABDUL HAMID SIRCAR—Appricant 
versus 
ABDUL JABBAR—RRSPONDENT 

Guardians and Wards Act (VIII of 1820), ss. 41 
(3), (4), 4? — Wafd dissatisfied with guardians’ 
accounts —Court must order inquiry and cannot 
merely direct ward” to file suit for accounts—Court 
cannot prescribe period of limitation for filing anit 
for accounts by ward against guardian and impose 
penalty if suit is not filed within time specified 
by it. 

It isthe *duty of the Oourt to order an inquiry 
into the accounts, where the ward is not satisfied 
with the accounts rendered by the guardian. The 
Court cannot merely suggest to the ward a remedy 
by way of a separate suit in view of the provisions 
of as. 4} (3), (4) and 48, Guardians and Wards Act, 
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A Court has no authority whatever to lay down 
1 period of limitation, different from that prescribed 
“yy the Lim. Act, within which the suit is to 


Moe filed by a ward against the guardian for accounts f} 


and to impose a penalty on the ward if the suit 
mis not filed within the period named by it. 


O. R. against an order of the District 
=Oourt, Insein, dated October 6, 1939. 


Mr. P. K. Basi’, for the Applicant. 
Mr. U Zeya, for the Respondent. 


' Roberts, C. J.—This application in revi-, 


sion arises out of the guardianship of one 
Abdul Hamid Sirear, who attained his majo- 
rity on November 20, 1936, and who is 
the applicant, and his guardian was the 
respondent, Abdul Jabbar, We have viewed 
with concern and anxiety the course of pro- 
ceedings in the District Court of Insein, 
which have been marked by a series of 
misconceptions almost from the beginning 
and have resulted, in our opinion in serious 
injustice being done to the ex-ward. The 
application in revision relates to two orders 
of October 6, 1939, and August 29, 1939, 
but these are dependent in their turn on 
the orders of July 10,1939, and July 4, 1938. 
The position at the earliest of these dates 
was that the applicant, who had attained 
majority, desired accounts to be rendered, 
and when he obtained what purported 
to be accounts he asked the Oourt to 
hold an inquiry respecting them as he was 
not satisfied with what he was given, and 
the learned District Judge, most unfortus 
nately told him first of all that it was not 
a case in which it was necessary or desir- 
able to hold an inquiry. From first to last 
in these proceedings it appears to have been 
overlooked that it is the duty of the Oourt 
to protect the interests of a minor until he 
gets the property which has been placed 
under the care of his guardian. And at 
this stage of the proceedings he was told not 
only that an inquiry was unnecessary, when 
it was extremely desirable to order one, but 
that he had a remedy in other direction, 
namely by filing a suit. This completely 
overlooked subess, (3) and (4) of s. 41, 
Guardians and Wards Act, and also s, 48 
which would debar him from any remedy 
ies the order of discharge had been 
made. . 


The District Judge alsosaid that a suit 
“must be filed within a period of three weeks, 
otherwise the guardian would be discharged; 
and we cannot too strongly deprecate a con- 
dition of this kiud being sought to be placed 
on the ex-ward : it looks not unlike a threat, 
and, infact, when the applicant, who did 
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pot file his suit within the period required 
by the District Judge, came up again, he 
found that the guardian had already been 
discharged in accordance with what the 
learned Judge said he would do, I also 
ought to say at this stage that the account 
books should-most certainly have remainede 
in Court, but they were allowed, by the 
order of July 10, 1939, to be returned to 
the guardian, By: the order of July 10, 

e learned District Judge purported to act 
under s. 22, Guardians and Wards Act, and 
pay a remuneration to the guardian, which 
he believed to be entirely discretionary. His 
attention does not appear to have been 
directed tor. 18 ®f the Rules under the 
Guardians and Wards Act, which says that 
an allowance may be granted to a guardian 
in respect ofany work to be performed by 
him, and goes on to say that that work must 
not be either in connection with the custody 
or care of the person or the general control 
and management of the property of the 
minor and, except in relation to such work, 
no remuneration shall be allowed to such 
a guardian. He was therefore in error in 
giving the remuneration he did: and, in 
fact, it appears that in respect of the col- 
lection of rents the guardian received his 
remuneration twice over, 

The guardian was discharged by the order 
of August 27, 1939. There was, of course, 
a, much longer period of limitation within 
which the applicant could have filed a 
suit had he desired to do so, and we are. 
clearly of opinion that the order of dis- 
charge of the guardian was wrong. But it 
appears that the notice which was directed 
to the ex-ward’s lawyer, Mr. Eusoof, was 
never served on him: he was absent from 
Inseiu, and there has been a suggastion that 
a person named Mohamed Oagsim accspted 
it. There was no service of the notice, 
because the notice was never directed to- 
Mohamed Oassim, and therefore’ when ip 
his order of October 6, 1939, the District 
Judge says that itis futile to suggest that. 
the order relating to discharge was passed 
ex parte, we must emphatically disagree 
with him. The discharge of the guardian 
was made as aresult of non-compliance 
with the direction originally gmade,by the 
District Judge which was beyonc¢ his powers 
to make; not only that, but the order of 
discharge was made without hearing the. 
ex-ward. If there was any failure to account 
the ex-ward would bs left entirely without 
a remedy, because his guardian had been 
discharged before the accounts had been 
passed or his claims satisfied. - à 
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Summarizing this, the order of October 6, 
was wrong because at that time plainly 
the application tp set aside the order should 
have been granted on the ground that it 
was passed ex parte: the order dated 
August 29, was wrong ‘because the noice had 
mot been*served upon the person to whom 
ft wes directed and, in any event, it was 
wrong to dischargethe guardian before ac- 
counts had been passed, and because the 
applicant had not complied with a condition 
which was illegal: the order of July 10° 
was wrong since it refers again to the illegal 
order that he should file a suit within three 
weeks, and entirely misconceived the prin- 
ciples upon which remuneration is granted: 
and the origin of the whole matter is the 
order of July 4, 1938, which has miacon- 
ceived the position as between guardians 
and their wards which should be realized 
by every Court of justice. It is only neces- 
sary to add that in the respondent's reply 
tothe objections of the applicant he has 
himself actually set out that “by an agree 
ment between the guardian and his then 
agent, one Jan Ali,” certain litigation 
“was doneatthe agent's own expense and on his 
own responsibility, In consideration of all that 
costs and mesne profits amounting to hs. 2,902-11-0 
only was by mutual agreement taken by the agent. 
‘The amount was therefore not shown by the guar- 


dian as income, as also the expenditure incurred 
in the case was not entered.” 


We observe that the learned Judge has 
signed a note on the same sheet, which 
shows that his attention must have been 
cajled to this striking fact. We should in 
this case have referred the whole matter 
for an inquiry in some other District Court, 
were it not for the fact that we are informed 
that the applicant has now instituted a 
_ Separate suit. Itis therefore not necessary 
to take that course, But we set aside in 
revision all these four orders of July, 6, 
1938, July 10, 1939, August 29, 1939, and 
‘Ovtober 6, 1939 in their entirely : and it 
ig particularly to be observed that no 
Imatterrelating to the remuneration or dis- 
charge of the guardian can be considered 
until judgment has been delivered in the 
applicant’s suit, and that the order granting 
the guardian his discharge is, of course, 
expressly revoked, and, tierefore, for the 
purposes of the suit he is still tue gnardian, 
The respondent must pay the applicant's 
‘costs of the appKication in any event, Aivo- 
-cate's fee eight gold mohurs. 


Dunkley, J.—I agree. The learned Dis- 
trict, Judges who dealt with this. matter 
‘@pppear to have entirely mis-conceived their 
(powers ‘and responsibilities under the Guar- 
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dians and Wards Act. Under section 41, 
sub-s (1) of the Act the guardian automati- 
Cally ceased to be such on the ward attain- 
ing his majority; but under subsss. (3) and 
(4), the Court has authority: to direct that 
guardian shall submit his accounts, and 
further that he shall not be discharged 
until the accounts have been passed. These 
provisions of the Act have been made more 
stringent by r. 15 of the rules framed by 
this Court under the Act, and it is strange 
hat apparently the attention of neither 
learned Dist, Judge was drawn to these rules 
for no reference to them is made in any of 
the orders. 

The learned District Judge who first 
dealt with the matter thought that an in- 
quiry into the guardian's accounts was not 
necessary, but this seems very strange in 
view of para. 9 of the reply of the respons 
dent to the applicant’s objections to his ac- 
counts (to which my Lord the Chief Justice 
has referred), which ia terms sets out what, 
on the face of it, was a breach of trust, and 
therefcre showed that an inquiry into the 
accounts was undoubtedly required. Then, 
wen the learned District Judge referred 
the applicant tohis remedy by suit, he had 


‘no authority whatever to lay down a period 


of limitation, different from that prescribed 
by the Lim. Act, within which the suit 
was to be filed and to impose a penalty on 
the applicant if the suit was not filed 
within the period named by him. Reading 
toe orders, I doubt whether either learned 
District Judge realized what would be the 
effect on the rights of the applicant of this 
threat to discharge the respondent if the 
suit was not filed within the time given, 
and the subsequent order discharging the 
respondent. I cannot think that either 
learned District Judge referred tothe pro- 
visions of s. 48 of the Act, for if they had 
done so these orders could scarcely have 
been passed 

So far as the remuneration of the guar- 
dian is concerned, no doubt s. 22 of the 
Act would appear to confer a comp.ete dis- 
cretion in this matter on the District Court, 
but here again the provisions of t:.e section 
have been greatly restricted by r. 180f the 
Tules under the Act to which my Lord has 
referred, put which, unfortunately, were 
not brought to the notice of the learned 
District Judge who passed the order regard- 
ing remuñeration. I agree with my Lord the 
Chief Justice that all the orders passed in 
this case must be set aside but as Mr. Basu 
for the. applicant says that, a suit having 
been filed by the applicant, an inquiry in 
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Khese proceedings into the accounts of the 
respondent is not now necessary, no order 
‘directing such an inquiry need be made, 
Nevertheless, as my Lord has said the dis- 
‘charge of the respondent and the question 
of his remuneration must not be considered 
until the suit of the applicant has been 
finally decided. .The order discharging the 
surety’ for the respondent must also be 
vacated. . 


5. Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
First Appeal N=. 44 of 1937 
December 11, 1939 

Davis, J O. AND Westion, J. 

Smt. SABHAGIBAI—vergenpant No, 1 
—APPELLANT 
versus 


PIRKASH CHAND MULOHAND 
AND ANOTHER, PLAINTIHES Nos. 1 anp 2 
AND ANOTHER DEFENDANT No. 2— RESPONDENTS 

Evidence Act (I of 1872), s 32—Statement made by 
person not witness before Court, that certain pro- 
perty belonged to him, if admissible under s. 32— 
Advancement—Presumption as to, if exists in India 
—Benami—Suit for aeclaration—Onus—Ownership 
—Proof of—Factors to be considered stated. 

An isolated piece of paper or memorandum made 
by a person not before the Court as a witness em- 
bodying a statement for his own information that 
certain property belonged to him containing 
nothing againet his own pecuniary interest or 
exposing him to a criminal prosecution or a civil 
uit, is not admissible in evidence under s. 32, 
Evi Act. 

There isin India no presumption in favour of 
the advancement of wife or child when property is 
purchased by the husband or father in their name, 

“In a suitto declare a transaction benami, the bur- 
den lies upon the plaintiff. The plaintiff must prove 
not only that the property was purchased by the 
real owner but that itewas purchased for himself. 
178 Ind. Oas. &01 (6), relied on 

A person cannot be deprived of property upon 
mere conjecture or surmise. The decision in a 
suit to declare a transaction benami must rest not 
upon suspicion but upon legal grounds established 
by legal testimony. 
in the absence of other relevant circumstances, is 
the source from which the money” comes but it is 
always un important criterion, but in determining 
whether a trausuction is benami òr nat, all relevant 
factors must be taken into consideration, the 
surrounding circumstances, the position of the 
parties and their relationto one another, the mo- 
tives which could governtheir actions and their 
subsequent conduct. The admissible evidence in 
these cases must, as in other cases, be looked at asa 
whole; ` the plaintiff must establish his case, the 
source of the mcney being an important criterion 
though not conclusive of the nature of the transaction, 

[Oase-law relied on.) ° 
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I F. A. against the judgment and decree 
of the First Olass Sub-Judge, Sukkur, dated 


p July 20, 1937, : 
Mr. Dipchand Chandumal, for the Appel- 
lant. . 


Mr, Fatehchand Assudomal, for the Res- 
pondents. E 


Davis, J. C.—This ‘is an appeal by defen- 
-dant No. 1 against the judgment of the 
pu OlasæSubordinate Judge, Sukkur, who 

ecreed the plaintiffs’ sub for possession 
of a house in Sukkur from defendant No. 1 
and for an account of the rents of the house 
from defendant No. 2. The plaintiffs are 
the minor sons offone Lal'a Mulchand, now 
deceased, who was an Assistant Engineer 
in the employment of Govt. in Nagpur, 
through their mother Smt, Sakhibai, the 
junior wife of Lalla Mulchand. Defen- 
dant No. 1 was Smt, Sabhagibai, the senior 
wife of Lalla Muchand, and defendant 
No. 2 was one Gobindram, son of Jethane 
and, the maternal uncle ef Lalla Mulchand, 
who itis found, by the learned Judge, acte 
ed as an agent of Lalla Mulcband while he 
was away on service in Nagpur. The plain- 
tiffs claimed possession on the ground that 
the house was purchased benami by their 
father inthe name of his wife Smt. Bab- 
hagibai, while Smt. Sabhagibai contends that 
the house was purchased with her money or 
that, in the alternative it was a gift to 
her from her husband. 

Tne house is a valuable property. The 
learned Judge, has valued it or the purpose 
of courtefee at Rs. 17,000, The sale deed, 
Ex. 72, shows the purchase price at 
Rs. 15,000 and it appears admitted in the 
evidence by the parties concerned that the 
house cost Rs. 15000 and about Rs, 10,000 
was spent on reconstruction and repairs. 
Rs. 25,000 is a large sum of money for per- 
sons circumstanced as were Lalla Mule 
cahand and his wife. According to the 
evidence of Smt. Sabhagibai his salary was 
at first Ks. 150 or Rs, 200 a month rising 
through the years until during the last eight 
years he reached a maximum salary of 
Rs, 700 a month and the amount spent by 
him on housenold expenses differed from 
Rs. 150 per mensem, according to the evi- 
dence of Smt. Sakhibai, to Rs. 300 to 400 
a month according to the evidence of Smt. 
Sabhagibai. Sh. Sabhagibai refers to a 
further Rs, 500 to Rs, 1,900 per mensem as 
perquisites which may be another term for 
bribes, but Lalla Mulchand was not a-wit- 
ness before the Court; evidence as to states 
ments made by him must be subjeck to 
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the’provisions of 5.32, Evi, Act, and thoughy 


the léarned Judge regards as admissible 
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_ We must however exclude from our con» 
sideration the statements made by the 


in evidence a statement by Lalla Lulchand 4 younger widow that the house was in the 


of his property Ex. 64/D-4 which refers, 
among other things, to this house in Gar- 
Tikhata, we do not see how this piece of 
paper is admissible under ihe provisions 
of s. 32, Evi. Act, as a statement made 
in the ordinary course of business. It was 
not made by Lalle Mulchand in the ordi- 
nary course of his business nor was it ong 
of a continuous’ series of acts from which 
the genuineness of any particular act might 
be.inferred, Thereis nothing here of custom 
or habit or the ordinary course of business 
in the mercantile or proféssional sense but 
an isolated piece of paper or memorndum 
made by Lalla Mulchand for his one in- 
formation, containing nothing against is 
own pecuniary interest or exposing him 
to a criminal prcsecution or a civil suit. 
Moreover, we much doubt whether it can 
“be said that the handwriting of this and 
some other documents can be deem proved 
by the evidence of Sakhibai whose knowe 
ledge of English is limited to the capital 
letters and to tuition by a brother at home. 
Similarly, we do not think the learned 
Judge could properly rely on letters alleged 
to have been written by one Matiomal, 
the son of Gobindram, when Matiomal was 
alive and could have been called as a 
witness merely because as the son Qf 
Gobindram he might have been prepared 
to swear falsely and deny his own hand- 
writing, Thus, we think, Exs. 64/D-4 and 
Exs. 93 to 97, on which the learned Judge 
has relied, are inadmissible in evidence.We 
dt not know however that this makes much 
diference to the case. It is of course 
unfortunate that Lalla Mulchand himself 
is dead and. cannot give evidence, as well 
as Rochaldas, the vendor of the house, while 
tke learned Judge finds, with good reasons 
it appesrs to us, that Gobindram is collud- 
ing with the senior wife, defendant No.1, 
and is giving false evidence, but-such risks 
are run by those who for reasons not always 
so innocent as custom or habit, coming down 
to them through the ages, from the time 
when their forefathers hid their property 
from the rapacity of despotic rulers in the 
names of others : Kerwick v. Kerwich (1). In 
more recent times such transactions may have 
unfortunately a far from innocent explana- 
tion, which is to conceal from the authorities 
the evidence and the fruits of corruption. 
(47 I A 275; .57 Ind. Cas, 834; A I R1921 PO 
56; 48 O 260; 10 LBR 335; (1990) M W N 738; 39 
M LJ 296; 28 M L T 194;32,0 LJ 490; 2 UPLR 
(P 0153; 13-L W 455;23-Bom“L R-730 (P O). 


name ‘of the senior wife because her hus- 
band was in Govt. service and did not 
wish to pay income-tax or that there was 
a case and to save his honour he had the 
house transferred later toethe name of his 
senior wife. They appear too indefinite 
to be admissible under s. 32, Evi, Act, by 
reason of thefact that they would expose 
the maker to a criminal prosecution or a 
suit for damages, but as the learned Judge 
himself points out, a benami transaction 
would be void if it offends against public 
policy; so we think Courts should be care» 
ful and alert to see that the proceedings 
of their Courts are not used for this very 
purpose and toraise, in appropriate cases, 
where the pleadings permit, the issue of 
public policy. We cannot but observe that 
at a comparatively early stage in his service 
this comparatively humble: Govt, servant 
had an unusally largesum of money gt 
his disposal, and that in the case before 
us hetook pains to conceal its existence 
from others. On the evidence befor us, 
though the purpose cf concealment is clear, 
the immediate motive must remain one of 
suspicion only. And this case must be 
decided on the same priocipal as other 
benami cases. There is in India no pree» 
sumption in favour of the advancement 
of wife or child when property is purchas- 
ed by the husband or father in their name. 
The burden lies in a suit to declare a tran- 
action benami upon the plainitiff. A person 
cannot be deprived of property upon mere 
conjecture orsurmise. The decision of this 
case must rest not upon suspicion but upon 
legal grounds established by legal testi- 
mony: Maniklal Mansukhbhat v. Bijoy. 
Singh (2). The criterion of ownership, in; 
the absence of other relevant” circumstan- 
ces, is the source from which the money 
comes: Bilas Kunwar v. Kesraj Ranjit 
Singh (3), but it is always an important 
criterion, Chittaluri Sitamma v. Sappar 
Sitapatirao (4) but in determining whether 
a transaction -is benamt or not, all rele- 
vant factors must be taken into consi- 
deration, j 5 
“the surrounding circumstances, the position of the 


(2) AIR 1921 P O 69; 62 Ind. Oas. 356; 25 OW N 
409: (1921) M W N80 Œ 0). 
(3) 37 A 557; 30 Ind. Oas. 299; AI R1915P 0 96; 
42 ÍA 202,190 WN 1207; 29 MLJ335; 2L W 
830;18 M LT 248; 13 ALJvyl; 220 L J 516 
(1915) M W N 757 (P 0). A 
(4) I L R (1938) Mad 220; 176 Ind. Oas.535; A IR 
1938 Mad 8; 46 L W 65]; (1937) 2M LJ 606; 11 R M 
103, ° « : f 
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a 
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parties and their relation to one another, the mo- “ position as that of plaintiff andadded-as defendant, 


tives which could govern their actions and their 4 


subsequent. conduct: Manmohan Das v. Ramdeé (5)." 

.. The plaintiff must prove in this case, 
not only that the property was purchased 
by Lalla -Mulehand but that it was 

. purchased for himself : Viranbai v. Parama- 
nand (6). Less evidence is required in 
India than in England to prove that a 
transaction is benami; but the transaction 
is there; it must be shown to be a bogus 
or sham transaction though “a slight quan- 
tity will suffice to show” it, But when all is 

‘ said, the admissible evidence in these Cases 
must, as in other cases, be looked at as a 
whole; tke plaintiff must establish his case, 
the source of the money being an important 
Criterion though not conelusive of the nature 
of the transaction. (His Lordship discussed 
the evidence relating to the,two questions: 
(1) whether Lalla Mulchand purchased the 
property, (2) whether he purchased it for 
himself and proceeded.) We. think -thera- 

_-fores that taking all the evidence into 
consideration, the plaintiffs have proved 
that the House was purchased by Lalla Mul- 
chand and purchased for himself and that 
it-was not purchased by or for Sh. Sab» 
hagibai, his wife, nor was it gifted by him 
to her, This isnot a mere matter of con- 
jecture or surmise, but is now a matter of 
legal proof, . We think therefore that the aps 
peal of Smt, Sabhagibai must be dismissed, 
As she is the widow of the deceased, we 
think there should be no order as to costs 
and we order accordingly. 


a. Appeal dismissed, 


(5) ATR 1931P O 175; 134 Ind. Gas. 669; (1931) 
A LJ550; 350W N 925; 34 L W-7; 80 W N 936; 
- (1931) M W N 931; 33 Bom L R 125 (P 0). 
(6):-I L R (1939) Kar 140; 178 Ind. Cas. 801; A IR 
1938'Sind 206; 11 R 8103. 
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PRIVY COUNCIL 
Appeal from the Bombay High Court 
July, 8, 1940 
Viscount Matauam, Lorp WRIGHT AND 
Sis GEORGE RANKIN 
MAHOMEDALLY TYEBALLY 
_.AND oTHRRS—APpPRLLANTS 
OY tersus® - a 
SAFIABAT AND OTHERS — RESPONDENTS 
Limitation Act (1X of 1908), Arts. 144, 120, 106, 
- 123— Administration suit by Muhammadan heir 
against his co-heirs is governed as regards immovable 
property by Art. 144 and as regards movable pro- 
perty by Art. 120—Arts, 106 and 123 do not apply— 
Givi} Procedure Code (Act V of 1903), O. XXII, 
0.1, 7.10-—Administration suit by Muhammadan for 
administration—Person having same interest >and 
o 


1291—15 & 16 6 


“family is given hereunder. 
` to Kapadvanj in the Kaira District of the 


dying— His heir not braughteon record lwithin time 
*-Suit held did not abateas a whole—Discretion 
of Judge to add as party to skit representative of 
person against whom suit has abated, for giving effect 
to rights of parties. 

To a suit for administration against certain 
Muhammadan co-heirs by a person entitled to part 
of the interest of an heir, neither Art. 106 ner 
Art, 123 Lim. Act is applicable. The heirs of a 
Muhammadan succeed tohis estate in specific shares 
as tenants in common and such suit is governed as 


‘regards immovable properfy by Art. 144 and as 


regards movahles by Art. 120, Mahomed Raisat 


*Ali v. Hasin Banu (1), 136 Ind. Oas. 454 (2), 127 Ind. 


Qas. 137 (3), 71 Ind. Cas. 177 (4), relied on. [p. 116, 
col. 2. 
It not uncommonly happens, in a suitor adminis- 
tration, that for one reason or ancthera particular 
interest is not represented before decree, but is 
either provided for by the deeree, or is asserted at 
a later stage under the decree, or is given effect 
by a party being permitted to attend certain 
accounts and enquiries so as to be bound by the 
result. Where a Muhammadan brings s suit against 
his co-heirs for administration and one of the 
defendants who has the same interest and isin the 
same position as that ofthe plaintiff dies but no, 
application is made by the plaintiff to bring his 
heir on the record, the administration suit does not 
come to an end by reason of abatement as against 
the deceased defendant. |p. 116, cols. 1 & 2,] A 

Itis open to theJudge in his discretion under 
O. I, r 10, to add as a party to the suit the 
representative of a person against whom the suit 
has abated for the purpose of giving effect to tha 
rights of the parties, [p,116,col.2.] = 


Sir Thomas Strangman K., C. A. G, P. 
Pullan, for the Appellants. : 
i ` Mr. J. M. Parikh, for the Respondents, . 


Sir George Rankin, J.—This case con» 


_ cerns the administration of the estate left 


"byone Ebrahimji who died in 1904. He 
was a Dawoodi Borah governed by the Shia 
School of Muhammadan Law and had 
carried on business in Bombay with his 
only brother Sarafally as merchants and 
commission agents. A pedigree table of the 
They belonged 


Bombay Presidency, and the brothers were 
co-owners of certain immovable properties 
there in addition to their interests in thoir 
ancestral home. Their Bombay business 
was a profitable one and a house in Samuel 
Street in Bombay had been acquired out of 
the profits. . 

The heirs of Ebrahimji, according to the 
Shia system of “sharers” and “resitluaries” 
were (1) his mother Jelumboo entitled to a 
sixth share, (2) his widow Fatmabai entitled 
toan eighth share, (3) his son Kikabhai, 
and his two daughters by different wives 
(4) Safiabai and (5) Khatizabai. These 
children took shares in the residue left 
after deduction of the mother’s and widyw's 
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hares, the son taking twice as much as 
a daughter. His brother Sarafally and his 
two sisters Sakine&boo and Amtoolaboo were 
not heirs. The business was continued by 
Sarafally, the share of Ebrahimji being 
left in the, business, Jelumboo lived with 


ESMAILJI BHAGAT—JELUMBOO 
d. before 12-2-1904 : | d. 17-11-1912 





° Halimabai d. after 8-11-1928 
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her son Sarafally until her death in 1912 
fA nother Bombay house—in Abdul Rehmar 
Street—was acquired out of the profits in o) 
about 1917. Amtoolaboo died in 1920 leaving 
as her heirs two daughters the -plaintif 
Safiabai and Asmabai (defendant No. 8). - 


. 


e Sakinaboo Tyebally Amtoclaboo=—=Esufally 





and before guit 
. j a. x e 
. : Orig, leona d. 1920 | Tyebally 
Petty Pion Defi d t Defe A t Defendant Per í l 
, 5-8-1923 Aug. efendant Defendant Defendan 
os | No.17 No, 18 No. 19 asain | | A 
| | . E i PEIRE Bafia me Ta, 
a ht ukhiaboo,  Plainti efendant 
Defendarts ‘ines Substituted Respondent No, 8. 
Nos, 9-12 Nos. 13-16 Defendant No. 1, 
Respondents Respondents . Ke. he, ES No. 7 . 
Nos. 5-8 Nos, 9-12 e Da ya a a 
= ` 


nag 


“Abdul HusseinSafiabai 


= 
Ssrabai=Kikabhai =Zubedabai, 


11) 
Ebrahimji—Fatmabai 
d, 12-2-1904 | d. 9-2-1926 


Khatizabai K Mahomedally 





5 $ 
Mahomedally | Defendant. divorced | Defendant | Respondent d, 23-5-1927 yebally, 
predeceased No, 6 No. No. 18 i Defendant 
his wife’ | d. 9-8-1937 d. 1-7-1937 i No.2 | 
< ’ Respondent i el 
= 7 Oo 19, ` [ j { 
- 2 daughtérs. Respondents Rubabhai, Salmabai, Shirinbai, 
Nos. 16 & 17, Defendant Defendant Defendant 
3 No. 3. Noh No. 5. 


In 1923 Sarafally was ill: he died in 
August of that year. On July 13 be- 


fore his death he entered into an agree- 


ment in writing intended to regulate and 
efine the respective interests of himeelf 
and Ebrahimji’s estate in the business and 
in the various properties’ at Bombay and 
Kapadvanj. The other parties to this 
agreement: were Ebrahimji’s son Kikabhai, 
his daughter Safiabi and his widow 
¥atmabai, ‘Provision was made for the 
other daughter Khatizabai-joining therein. 
which she afterwards did. The agreement 
treated the widow, son and daughters of 
Ebrahimji as his only heirs, ignorning the 
facta that his mother Jelumboo had in- 
herited ‘from. him a sixth share of his 
estate,and that of her interest only a half 
had devolved on Sarafally, the other half 
belonging to his sister Sakinaboo and the 
two daughters of his deceased sister 
Amtoolaboo—namely, the plaintiff and 
Asmabsai, - 7 


On this footing the agreement provided . 


tthe respective shares of Sarafally and 
rahimji’s estate should as to two plots 


h 
E 


of land in Kapadvanj be -egual, but ai 
to the business and the houses in Abdu 
Rehman Street and Samuel Street shouk 
be as follows; 10 annas to Sarafally. anc 
6 annas to Ebrahimji’s estate. The ances 
tral house at Kapadvanj had already beer 
Partitioned by metes and bounds. “< 
On Sarafallys’ dath (August 5, 1923), hii 
estate -devolved -on his widow, his fow 
sons and hie four daughters. -On Septem 
ber 24, 1924, an agreement in writ 
ing was made between them as Saraf 
ally’s heirs ofthe one part and the widov 
-and three children of Ebrahimji as re 
presenting Ebrahimji’s estate of the othé 
part. Nonotice was taken in this agree 
ment of Jelumboo oF her heirs as having 
eny interés$ in the estate of Ebrahimji 
The agreement of July 13, 1923, was ap: 
proved, The house at Abdul Rehman Stree} 
and -its contents and two immovable pro 
pertiesat Kapadvanj were to be taken by 
- Ebrahimji’s heirs, and Sarafally’s heirs were 
to get the Samuel Street house and the busi- 
ness. Thése assets were to be taken st certain 
valuatjons: the figure for the business to 
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~be fixed by one Metaji Chaturbhuj Motie 
chand who was to make up the final account. 
Some properties at Kapadvanj were not 
included in this arrangement but it was 
recited that these had already been divided. 
On December 11, 1924 the widow and 
‘son of Ebrahimji together with one daughter 
(Khatizabai) sued for partition in accord» 
ance withthe agreement of September 24, 
1924, The other daughter (Safiabai) was 
made a defendant but the‘suit was brought 
against Sarafally’s eight children ande 
widow as representing his estate: a pre- 
liminary decree for partition and accounts 
was obtained on May 5, 1925, and a.-final 
decree on June ll, 1926. The widow of 
Ebrahimji died meanwhile in 1925 and her 
interest passed to her children, The widow 
of Sarafally died in 1926: this . produced 


‘certain changes in-the, representation of 


Sarafally’s estate which “will ba taken ac- 
count ofin due course. 

On July 17, 1926, Ebrahimji’s son Kikas 
bhai sued his sister Khatizabai and his 
half-sister Safiabai for sale and division 
of the property which had come’ to them 
under the. decree. in*the previous suit. 
Safiabai 
‘on November 8, 1926 set up that Jelumbos, 
her fathér’s mother, was one of his heirs,. 
and that the present plaintiff together with’ 
‘her sister Asmabai:and her aunt Sakinaboo 
and other persons should be brought before 
the Court as necessary parties. Khatizabai 
having died in 1926, her husband and 
‘children were substituted in her stead. On 
February 21,1929, a decree was passed by 
-consent directing that Safiabai should take 
a sum of Rs, 51,500 with certain interest 
dn full satisfaction of her share in her 
‘father Ebrahimji's estate. This was paid 
to her.and a release was executed by her 
-on January 31, 1930. Their Lordships do 
-not stop to.consider the propriety of these 
proceedings having regard to the facts 
brought to notice by the lady's own written 
-statement as already mentioned. 

On July 23, 1930, the present suit was filed, 
-At some date before that but after 1926 the 
death of Halimabai occurred. She was the 
mother of Sarafally’s wife and had been 
-ono of her heirs. The result of Halima- 
bai’s death was that the persons entitl- 
ed to the estate of Sarafally were now 
«his four sons, his four daugaters and three 
sisters of his wife. These elevene persona 


may be described as the second set of. 


defendants to the present suit—namely 
defendants Nos. 9-19 inclusive. The plain- 
tif was Safiabai, one of the two daughters 
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by her written statement filed - 


. and had not consented 
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of Amtoolaboo, sister to Ebrabimji. The 
first set of defendants (80 to call them) 
were Kikabhai, and Khatizabai’s represen- 
*tatives; these were defendants Nos. l-5, 
Among other defendants was Kikabhai’s half 
sister Safiabai (defendant No. 6) who has 
been paid oytas already mentioned, Tha 
plaintiff's sister, Asmabai, was defendant 
No, 8 and the plaintiff's aunt, Sakinaboo, 
was defendant No.7. Thesetwo ladies were 
in: the same position as the plaintiff, being 
Persons entitled along with the plaintiff 
to. a half of the one-sixth interest which 
Jelumboo had in her son Ebrahimii’s estate. 
The other half of that one-sixth interest 
belonged at the date of the suit to Saraf- 
ally’s representatives—that is defendants 
Nos, 9-19—unless by the agreements of 1923 
and 1924 they had lost their interest. < 
.. It is necessary to direct attention to ths 
‘frame and scope of the suit, It was brought 
on the Original Side of the High Court 
at Bombay. The plaint set forth the 
various relationships of the parties and the 
devolution of interests in the respective 
estates of Ebrahimji and Sarafally. H re» 
cited the agreements of July 13, 1923, and 
September 23, 1924 and the two previous 
suits brought thereupon; it stated that the 
plaintiff had had no knowledge thereof 
f thereto: but it did 
not claim that the plaintif’s interest in the 
estate of Hbrahimji should be ascertained 
ad between herself and the estate of Saraf- 
ally as though these agreements had never 
been made. In effect, as their Lordships 
Tead the plaint, it merely asked that J olum- 
boo's one-sixth share in what Ebrahimji’s 
widow and children had recsived as 
representing his estate should be given to 
the persons entitled thereto, ‘Defendants 
Nos, 9-19, Sarafally’s representatives, sup- 
ported: the plaintif: the contesting defen- 
dants were the defendants Nos, 1-5, = 
- The suit having been. filed og July 23, 
1930, Sakinaboo (sister of Ebrahimji), who 
was defendant No. 7, died on March 14 
1932, leaving her daughter kukhiatoo ac 
her heir. No application to make the 
daughter a party to the suit having been 
made within 90 days, the suit abated as 
against Sakinaboo under O. XXII, r.4, cl, 3 
of the Civil P.O. No application was mado 
within 60 days thereafter to set aside the 
abatement under r, 9of the same Order. 
But on May 10, 1936, Rukhiaboo herself 
applied to be brought on the record in 
her mother’s stead and claimed to share 
“in the relief asked by the plaint. Acting 
under r. 10 of O, Iof the Oode, Barlos ie 
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on January 22, 1£36, added her as7th defen- before decree, but is either provided f 
dant to the suit: At the trial the Jearnef by the decree, cr is asserted at a latı 
Judge on February 17, 1936, dismissed the stage under the decree, or is given effei 
suit, holding that the plaintiff's claim wa? by a party being permitted to atten 
< ‘within “Art, 106 of the Lim. Act, 1908, which certain accounts and enquiries so as to t 
prescribés a period of three years from the bound “by the result. Still, it would hay 
a date oftdissolution for asuit foran account been very bad practice if in the present cat 
and a share of the profits of a dissolved Rukhiaboo had not been joined as a part 
partnership. On appeal this decree was set and this was properly done by Barlee, J 
aside by a Division Bench (Beaumont, O, J. on her own application under O. I, r. li 
and Rangnekar, J.) who directed an account Their Lordships’are of opinion that it is ope 
to be taken ofthe éstate of Ebfahimji come eto tho) udge in his discretion under O. . 
to the hands of Kikabhsi and the heirs r.10, to add asa party to the suit the repre 
of Khajjzabai and ordered that the estate sentative of a person against whom th 
of Ebrahimji be applied in due course of suit has abated for the purpose of givin, 
administraticn, This decree was dated effect to the rights of the parties, Th 
September 8, 1936, and is the decrea from contention that the plaintiff's suit ha 
which the present appeal is brought by the abated as a whole is fundamentally mit 
heirs of Khatizabai. fi taken. It involves that the plaintiff ws 
It is not contended that the plaintif’s claiming relief „against: Sakinaboo, the 
‘claim is for anything morethan her prima because Sakinaboo’s heirs were entitled t 
. facie rights in Ebrahimji’s estate, but three resist the grant of this relief in the presen 
-points are taken forthe appellants. It is suit by reason of the plaintiff's lache! 
` said (1) that the suit had come to an end the plaintiff could not be given relie 
by reason that it had abated as against against the present appellants. .No ste] 
Sakinaboo, (2) that it is barred by limita- in this reasoning can be justified. a; 
tion, and (3) that defendants Nos. 9-19 can It was not contended before the Boar 
make no claim against the appellants in that the plaintifi’s suit is of thecharacte 
respect of Sarfally's interest in Jelum- mentioned in Art. 106 ofthe Lim. Act, | 
bco’s estate as this would be contrary tothe js a suit against certain Muhammadan ec 
agreements of July 13, 1923, and Septem- heirs by a person entitled to part of th 
ber 23, 1924, and tothe decree ofthe Court interest of an heir and the High Court o 
made (June 11, 1926) in the suit of 1924 appeal rightly held that to such a sui 
which gave effect to these agreements. 4 neither Art. 106 nor Art.123 is applicable 
On the frst point their Lordships are The heirs of a Muhammadan succeed t 
of opinion that it is impossible to hold that his estate in specific shares as tenants-in 
the suit for administration of Ebrahimji’s commcn and the plaintifs suit agains 
estate came to an end by reason of abate- the son and daughters of Ebrahimji fc 
e ment as against Sakinaboo. Sakinabooand due administration of what came to thei 
her daughter Rukhiaboo are persons hands as property left by their father 3 
having thesame interest as the plaintif and governed as regards immovable propert, 
. though the plaintiff by reason of laches may by Art. 144 and as regards movables b: 
| besupposed in certain circumstances to lose Art. 120 (Muhomed Riasat Ali-v, Hasi 
e her rights as against them, it is paradoxical Banu (1), Ghulam Muhammad v. Ghular 
to suppose that the plaintiff's laches have Husain (2). Upon thé proper applicatio; 
° deprived them of rights. Thereisnothingin of Art. 120 as between. _tenants-in-commo 
- O. XXII, to take away their interest in the it will be sufficient “to refer to Bolo + 
estate of Ebrahimji and they could (so far Koklan (3) and Yerukola v, Yerukola (4) 
as -that Order is rien have brought It does not appear that the widow, sono 
an administration suit of their own, not- , : i 
withstanding any &batement of the plain- ‘ecu a CR MBan Stas INi Tad: dir 
- tiffs suit. The presence of someone to 3s 59 r = Pe a a ae Dr re 
représent Sakinaboo’s interest was very 34 Bom L R510; 36 ; ; 
profer and highly desirable in the interest SOWN OT Tah, aca ay ADE wae 
of every other party, but it is putting it ` (3) 57 1A 395: 127 Ind. Oas. 737: (1930) A L J 1186 
too high to say that a emt om not Ceo NA KN 
possibly go on without er, It not J 621; Ind, Rul. , ; om 
uncommonly. happens, in a suit for ad- TY as si ae a Gee (bee) H A AN 
ministraticn, that fcr one reason or another 30M LT 979; 42 ML J 5071; 15 L W595; AT} 
particular interest is not resprecented 1922 Mad 150 (F B). 
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Mlaughters of Ebrahimji received what was 
o come to them under the agreement of 
September 24, 1924 until-the suit of 1924 

iad been decreed in 1926 which is well 
within 6 years of the filing of the pre- 
sent suit on July 23, 1930. But their 

MLordships think it right to add that on the 
»vidence they find no reason for holding 
hat there had been an ouster or exclu- 

mion of the plaintiffs prior to July 23, 
1924; indeed there are concurrent findings 

«f the Courts in India which are inconsise 
ent with any such contention. 


The third point taken by the appellants 
=s in their Lordships’ opinion good against 
Mhose claiming under Sarafally an interest 

n Jelumboo's one-sixth share of Ebrahimji’s 
state. “As the suit of 1924 resultedin a 
Moecree there is an element of estoppel by 
‘ecord but the matter may be put suff- 
siently as resting on agreements made in 
W923 and 1924 between Sarafally and Saraf- 
=l3y’s heirs on the one part and the widow and 
shildren of Ebrahimji on the other. Defend- 
mats Nos. 9-19 cannot claim to make the present 
«appellants liable on the footing that Saraf- 
lly was entitled to more than these agree- 
ments gave him, though it be true enough 
hat since 1912 he had been entitled to a 
malf of his mother’s one-sixth share. If 
the plaintiff by her suit had challenged 
the tights of Sarafally’s heirs under the 
agreements of 1923 and 1924 it may well 
Ibe that she could haverequired Sarafally’s 
heir to account upon a footing which would 
kave made it impossible to give any effect 
Ko these agreements even as between the 
warties totthem. But the plaintiff by her 
suit has not sought relief upon any such 
basis and the agreements have their effect 
between Sarafally (and his representatives) 
and the children of his brother. 


Their Lordships are of opinion that on 
this point the ‘appeal succeeds but only 
as against defendants Nos. 919 (respone 
dents Nos. 5-15). The decree of the High 
Court dated September 8, 1936, should 
be varied (a) by limiting. the second 
of the declarations therein made to a 
declaration that the plaintiff andthe 7th. 
and 8th, defendants are entitled to a 
one-twelfth share in the estate of Ebrahimiji 
Esmailji Bhagate, the plaintiff and the 8th 
defendant being*each entitled to che-quar- 
ter of the said one-twelfth share and the 7th 
defendant being entitled to the remaining 
half thereof; (b) by adding to the order for 
administration the words “ so far as regards 
the one-twelfth share to which the plaintiff 
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Rod the 7th and 8th defendants are entitled 
As aforesaid.” . 

Their Lordships will humbly advise His 
Majesty accordingly. They see noneed to 
disturb the High Oourt’s order as to costs. 
As regards the costs of this appeal the. 
appellants must pay one-half of one set of 
costs to the contesting Yespondents—that is, 
respondents Nos, 1,3 and 5-12 who have 
joined in resisting the appeal. 

D; Order accordingly, 


Solicitors for the Appellants:—T. L. 
Wilson & Co. . 
Solicitors for tha Respondents :—Lattey 


& Dawe. 


RANGOON HIGH COURT 
Criminal Revision No. 1607-A of 1939 
March 13, 1940 
Dunk ey, J. 

Tags KING—ProsgcuTor 


versus i 
BA KYAW—Obpposirz Party. ° 

Oriminal Procedure Code (Act V of 1898), 8.565 
—Order under s. 565 ordering accused to report 
change of address to person named in order at fized 
place is irregular—S. 565 (1) has no application 
where sentence of whipping is passed. 

An order under s. 565, Oriminal P.O. ordering 
the accused to report his change of residence to a 
person named in the order at a fixéd place mentioned 
in She order, is irregular and isnot one which is 
contemplated by s. 565. 

Where in a case the sentence passed on an accused 
is asentence of whipping and not asentence of 
transportation or imprisonment, s. 565 (1) has no 
application at all. 8 Ind. Cas, 623 (1), and 158 Ind. 
Cas. 991 (2), relied on. 


Or, R. from the order of the Ist Additional 
Special Power Magistrate, Mandalay, in 
Criminal Regular Trial No. 157 of 1939. 


Order.—The ‘case of the respondent has 
been taken up on revision because the order 
which the trial Magistrate has passed, pura, 
porting to act under s. 565, Oriminal P. C., 
is illegal, The sentenceof the Magistrate in 
this case read as follows: 

“I direct that the said Ba Kyaw do suffer 20 
lashes of whipping under s. 3, Whipping Act. 
Under the provisions of s. 565, Oriminal P, O., I 
further direct that the said Ba Kyaw do report his 
residence and change of residence to the P, 8. O, 
No. 17, Police ‘Station, Mandalay, for “two years 
after he has suffered the sentence”. 

This order under s. 565, Criminal P. O. 
is irregular, in that it orders the respondent 
to report his change of residence to a person 
named in the order at a fixed place men» 
tioned in the order, and that is not an order 
which is contemplated by s. 555, Crimittal 
P, ©., or the rules framed thereunder in 
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Judicial Department Notification No. 34 
dated January 24, 1902. Itis,in fact, a, 
type of order which was formerly legal 
under the Burma Habitual Offenders Res- 
triction Act which has been repealed. Such 
yan order” cannot be made under the provi- 
sions of any section of the Criminal P.C. 
The order is, furthermore, illegal for an- 
other reason. Section 565 (1) says, in brief, 
that when a person has been „convicted of 


one of certain offences, and is subsequent: ° 


Jy again convicted of a similar offence, 
the Magistrate, atthe time of passing a 
sentence of transportation or imprisonment 
on such person, may also pass an order 
that the convict shall notify his residence 
and change of or absence from such re- 
sidence after release in the manner pro- 
vided by the remaining parts of the section. 
In this case the sentence passed on the 
respondent was a sentence of whipping and 
not asentenceof transportation or impri- 
sonment, and therefore s. 565 (1) had no 
application at all. In Emperor v. Fulji 
Ditya (1) and Emperor v. Etwaru Dome (2) 
it was held that an order unders. 565, 
Criminal P, C., can only be made at the 
time of passing a sentence of transporta- 
ticn or imprisonment upon the convict, 
and it cannot be made where the Court, 
instead of passing that sentence, passes a 
sentence of whipping. Consequently, the 
order of the Magistrate, purporting to- be 
made under s. 565, Oriminal P. O., was 
illegal, because the provisions of that section 
had no application in view of the fact that 
the respondent was not sentenced either to 
éransportation or to imprisonment, and the 
order is therefore set aside. 


8. Order set aside, 
(1) 35B 137; 8 Ind. Cas, 623; 11 Cr LJ 691; 12 
Bom L R 901. 
e (2) 15P 44; 158 Ind. Oas., 991; A I R 1935 Pat 435; 
16 PL T 586; (1935) Or Oas 1106; 2BR 38; 8R P 
232; 36 Cr L J 1497. 


- CALCUTTA HIGH COURT 
Rules Nos. 6, 7, 8, 9 and 10 of 1939 
December 20, 1939 
DERBYSHIRE, O, J. AND Nastm ALI, J. 
In re Mnssrs. P. O. MULLIOK anp 
D. ©. AICH 

Income Tag Act (XI of 1922}, s. 34—Words 
“escaped assessment”, meaning of—Item allowed to 
be deducted from total, assessable income, whether 
„can be said to have escaped assessment—Income-tax 
—-Testator directing in will that executors should pay 
anrpities to certain persons out of income of 
pr@perties—Annuities, tf can be deducted from assess- 
able income. ° 
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The words “escaped assessment”, in s. 34, Incom 
Tax Act, mean also “bas not beenassessed”. Ther 
is nothing ins. 34to restrict the operation ofth 
section only to cases of non-inclusion of the incom 
in the return. Hence an item which is allowa 
to be deducted from total assessable income can b 
said to have escaped assessment. 

Where a testator has in his will directed the 
executors to pay annuities to ecertain persons ow 
of the income of the property, the income, in the 
hands of the executprs, including the annuities it 
liable to be taxed. 


Messrs. Bireswar Bagchi and Sushi lem 
Chandra Ghose, for the Assessee. 

Dr. R. B. Pal and Dr. R, C. Pal, for the 
Commissioner of Income-tax. 


Derbyshire, C. J.—One Ramanath Ghosb= 
died in 1904 and left a will by whicb» 
he appointed certain relatives of his as 
executors and trustess and directed that 
after his death certain expenses should be 
met from the income of the estate. He 
also directed that certain other expenses 
should be met, but he did not specify 
whether they should be met from the corpho= 
of the estate or from the income. hise 
eldest son, Siddheswar Ghosh, took out 
administration of the estate and was ad- 
ministrator until he died intestate in 1930, 
Thereafter his brother Akshoy Kumar 
Ghosh, who was the youngest and sole 
surviving son of Remanath Ghosh, took 
out probate of his father’s will and remain» 
ed executor of the estate until his death in 
October 1931. 

Akshoy Kumar Ghosh left a will dated 
August 1931 in which he appointed three 
persons including the two present petition 
ers as executors and trustees under the- 
will, In his (Akshoy Kumar Ghosh’s) will 
he directed that certain payments should 
be made out of the income of the proper 
ty. Then he bequeathed his residuary 
estate to his male heysor toa son to be 
adopted by his wife after his death. 
Akshoy Kumar Ghosh left no male heir and 
after his death his widow adopted one Ajit 
Kumar Ghosh as her son on May 31, 1933. 
The widow herself died on October 31, 1933. 
Akshoy Kumar Ghosh by his will directed 
his executors to spend a certain sum of 
money on his Adya Sradh out of the income 
of his property. He also directed that his 
executors and trustees should pay the costs 
of taking out probate of his will out of 
the incofne of his property. He further 
directed that certain payments of money 
should be made to certain beneficiaries 
named, gradually out of the income of his 
propesty. He also directed that his exe 
cutors and trustees should pay, annuities to 
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certain persons out of the income of his 
property. t 

In the assessment of income-tax for the 
year 1933 made upon two of the persons 
named in Akshoy Kumar Ghosh's will 
as executors, P. O. Mullick and D. O. 
.Aicb, the present petitioners, who are in 
fact the executors and trustees of the will, 
the Income-tax Officer refused to allow a 
deduction to be made ofa sum of rupees 
ten thousand directed by Akshoy Kumar 
Ghosh to be spent on his Adya Sradh, and 
also refused to allow the cost of probate 
which was directed to be paid out of the 
income of the property, from the total 
before ascertaining the income for assess- 
ment to tax. He, however, did allow as a 
deduction a certain sum of Rs. 39,492, pay- 
able out of the income by the executors 
to the beneficiaries under Akshoy’s will. 
There was an appeal to the Assistant Ooms 
missioner of Income-tax who dismissed the 
appeal and confirmed the decision of the 
eIncome-tax Officer: Later, on January 
15, 1935, the Commissioner of Income-tax 
drew up a statement of the case for the 
opinion of this Court on the appellants’ 
application, That statement of case raised 
a question whether the sum of Rs. 10,000 
expended on the Sradh and the cosis of 
taking out probate were properly deducti- 
ble before arriving at the income assess- 


able to tax. This Court gave its opinion - 


that the Commissioner of Income-tax was 
right. An appeal was taken to His Majesty 
in Council who affirmed the decision of 
this Court. In the meantime in January 
1935, apparently the Income-tax authorities 
came to the conclusion that the deduction 
of Rs. 39,492 had been improperly allowed 
by them and they issued a notice under 
s. 34 of the Act. The result of that was 
that they assessed that sum of Rs. 39,492 
to tax on the grofind stated in s. 34, namely, 
that it had escaped assessment in the year 
in question. The applicants for this rule 
challenged that procedure, but the matter 
stood over until the determination of the 
other matters just mentioned, by the Privy 
Council. The applicants heve raised it in 
this form : g 

“Had the Income-tax officer any legal power to take 
action under s. 34, Income Tax Act,in respect of an 
item which had been considered by him at the 
time of assessment and allowed?” 

That is the first part of the rule, It has 
been argued before us thatthe Rs. 39,492 
had not escaped assessment and had in 
fact been assessed as part of the whole 
income of the year in question. We have 
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been asked to order the Income-tax autho- 
«ities to state a case of this matter. The 
facts are fully before us on the letter which 
the Commissioner of Income-tax has written 
in answer to the rule nisi. In my opinion, 
the facts are quite’ clear and the law is 
quite clear, The statute says ‘that if for 
any reason income has escaped assessment 
in any year, the Irtcome-tax Officer may, 
within one year at the.end of that year do 
certain things with.a view to assessing 
or re-assessing that income. Clearly, the 
sum of Rs, 39,492 was not assessed. It was 


-not assessed because the Incomestax Officer 


made amistake in 1933 which he attempted 
to put right in January 1935. In my view, 
itisimpossible to say, having regard to 
the plain words of the statute, that that 
income of Rs. 39,492 did not escape 
assessment in the year in question. 
A somewhat similar position arose in the 
case reported in Commissioner of Incomes 
taz, Bombay v. D. R. Naik (|), where 
Beaumont, 0. J., stated at p. 367* : 

“The reason why the assesses was assessed as a 
member of a Hindu joint family, although he was the 
sole surviving co-parcener, was because this Court 
had held that in such a case he was entitled to be so 
assessed, but subsequently, the Privy Oouncil took a 
different view. So that the mistake, which resulted in 
the original assessment, was & mistake of law, for 
which the learned Oommissioner of Income-tax had 
some justification. The words ofs, 34 are very wide 
and say that ‘if for any reason the assessment is too 
low;' I think those words are wide enough to cover 
touch a mistake as existed in the present case, and I see 
no reason therefore why afresh assessment should not 
be made under s. 34.” : 

I respectfully agree with the words of 
Beaumont O. J., in that case which seems to 
meto apply with equal force in the present 
case, The second part of the rule which 
has been obtained is as follows : 

“Was not the income of the estate assessable in the 
hands of the said applicants as trastees of Ajit Kumar 
Ghosh under s. 40, Income-Tax Act, and should it not 
have been held that the compulsory payments had been 
diverted from the beneficiary by the will ande not 
received in the hands of the said applitants at all or 
in the alternative are such payments not a chargé on 
the estate?” y , 

The payments in question were payments 
which the executors and trustees—the pree 
sent applicants—were directed by the will 
of Akshoy Kumar Ghosh to make to certain 
persons named. The payments were, as I 
have said, either payments of money’s gras 
dually or by annuities, and they were in 
each case by the willitself directed to be 
made “out of the income of my property.” 

(1)71T R 362; 184 Ind. Oas. 838; A I R 1939 
Bom. 362; IL R (1939) Bom. 445; 41 Bom. LR 652; 
12 RB 201. . 3 


e *Pago of 7 I T R.—[Ed.} \ 
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That clearly indicates that they were paye 


ments which could only be made out of thè 
income which the executors and trustees 
received. They seem to me to come within 
the clear words used by Lord Macmillan in 
Bejoy Singh Dudhuria-v. Commissioner of 
Income-tax, Calcutta (2), In that case a 
decree made a maintenance allowance a 
charge upon the ancestral estate in the 
possession of a Hindu and it was held that 


the assessee, that is tosay, the°owner ofe 


the estate, was entitled in respect of the 
maintenance payments to exclude only that 
proportion ôf the payments which his taxed 
income bore to the whole, „At p. 200* of the 
report Lord Macmillan said : 

“When the Act by s. 3 subjects to charge ‘all 
income’ of an individual, it is what reaches the 


individual as income which it is intended to 
charge,” 


What has been charged to tax here has 
been the income which reached the assesses, 
namely the executors and trustees. It is 
not the other case which was mentioned by 
Lord Macmillan the case of diversion of 
income from the assessee to some one else. 
For those reasons, in my opinion, this 
rule in both its parts should be discharged. 
We allow to the learned Advocate appear- 
ing a fee of seven gold mohurs in gross in 
lieu of taxed costs. The other four rules 
are discharged for similar reasons with no 
order as to costs. 

Nasim Ali, J.—I agree, but I would like® 
to add a few words. Much reliance was 
placed by the assessees on the following 
passage in the judgment of their Lordships 
of the Judicial Committee in Rajendra Nath 
v. Commissioner of Income-tax (3), 

“This involves reading the expression ‘has escap- 
ed assessment’ (ins, 34, Income-Tax Act, 1922) ag 
equivalent to ‘has not been assessed,’ Their Lord- 
ships cannot assent to this reading. It gives too 
narrow a Meaning to the word ‘assessment’ and 
too wide a meaning to the word ‘escaped.’ The 
fact? that s., 34 requires a notice to be served 
calling for a return of income which has escaped 
assessment strongly suggests that income which 
has already been duly returned for assessment can- 


not be said to have ‘escaped’ assessment within 
the statutory meaning.” 

The contention of the assessee appellants 
in the appeal in which their Lordships made 
the above observation was that the Income- 
tax Officer was incompstent to make any 

(2)601A 196; 143 Ind. Oas. 145; AI R 1933 PO 
145; 60 O 1029; Ind. Rul. (1933) PO 127; 37 L W 
775; (1933) A L J 641; 57 OL J 503; 370 WN 885; 
ew N 553; 65 ML J 285; 35 Bom. L R 811 


Ga I A 10; 147 Ind. Oas. 663; AIR 1934P O 
30; 610 285;6 RPO 6%; LLOW N 236: 66 ML 
° J 121; (1934M W N 175:39L W 266: 36 Bom. L 
.R ar A N 319; 59 0 LJ 334 (PO) 

*Pafée of 60 I A, —[Ed.] . 
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{ assessment to tax after the expiry of the 


year for which the tax is charged except in 

*cases provided for in s. 34, Income Tax Act, 
1922. In that case the assessees were taxed 
under s. 23 (1) of the Act for the year 
1927-28 after March 31, 1928, and the 
contention of the appellants was that this- 
assessment was bad as it “was not made 
under s, 34. It was contended on behalf of 
the appellants in that case that the word 
“assessment” in s, 34 means only the defi» 
nite act of assessing and if the income is 
not taxed within the year, it must be taken 
to have escaped assessment within the 
meaning of s. 34, The appellants’ argument 
in that case proceeded on the assumption 
that the word “assessment” in s, 34 meant 
only the definite act of assessment. Their 
Lordships repelled this contention thus; 
(1) that the word “assessment” (escaped- 
sic) is not equivalent to “has not been 
assessed” and is not confined to the definite 
act of making an order of assessment, (2) 
that it includes the process of assessment* 
as well,ass. 66 of the Act refers to “the 
course of. any assessment,” and (3) that: 
when an income of a particular year has 
been included in the return and the pro- 
ceedings for assessment are going on and 
have not terminated in final assessment 
within the year, the income cannot be said 
to have escaped assessment within the 
meaning of s. 34 asthe word “assessment” 
in that section is not ‘confined to the act 
of assessment alone, but includes also the 
process of assessment. This View is clearly 
supported by the passage which imme. 
diately follows: 

“Their Lordships find themselves in agreement 
with the view expressed in Lachhiram Basant Lal 
v. Commissioner of Income-tax (4), by the learned 
Chief Justice (Rankin): ‘Income has not escaped 
assessment if there are pending at the time pro- 
ceedings for the assessment of the assessees’ 


income which have not yet t&rminated in a final 
assessment thereof.” 


There was no dispute in that case that 
the word “assessment” in s. 34 includes 
the “nal act of assessment.” The only 
point for consideration of their Lordships 
was whether the word has this narrow 
meaning and has to be taken as equivalent 
to “has not been assessed’ or whether it 
has wider meaning and includes the pro- 
cess of assessment also, I do not find anye 
thing in the judgment of their Lordships to 
justify the View that the word “assessment” 
in s. 34 does not mean the final assessment 
also. The words “not confined™ and the ex. 

(4)5 I -T 0114; 133 Ind. Cas. 187; A I R 1931 
Cal. 545 ae 0 909; 350 W N 310; Ind. Rul. (1931) 
Cal, 651 (F BJ) 
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pression “too narrow a meaning to the word 
assessment” clearly indicate that the word 
“assessment” (escaped-sic) means also “has 
not been assessed.” The assessees’ conten- 
tion was that s. 34 contemplates only cases 
where the-income has escaped assessment 
by reason of its being not included in the 
return. But thé words inthe section are 
‘for any reason.’ These words are very 
wide, The non-inclusion of the income in 
the return may be one of these reasons; 
mistake of law may be another reason. I do 
not find anything in the section to restrict 
the operation of the section only tocases of 
non-inclusion of the income in the return. 
It was also argued on behalf of the assessees 
that if ihe section be interpreted to em- 
power the Income Tax Officer to revise the 
assessment for any reason, there would be 
no finality in the assessment. But the 
powers of the Income tax Officer can be 
exercised only within one year from the end 
of the year and after the expiry of the year 
it would become final. 

The contention of the assessees that the 
computation of the assessable income should 
be on the basis of the income of the benee 
ficiary Ajit Kumar Ghose alone is not sound. 
The assessees are executors to the estate of 
late Akshoy Kumar Ghose and the admi- 
nistration is not yet complete. They have 
been taxed as executors and not as trustees 
of Ajit Kumar Ghose. So Jong as the entire 
income which they received from the estate 
as executors isin their hands, the income 
which they receive is received by them as 
executors and is liable to be taxed as such. 
I also cannot accept the contention of the 
agsessees that a sum of Rs. 39, 492 payable 
by them under the terms of the will of 
Akshoy Kumar Ghose is not assessable in- 
come, Thissum is payable out of the in- 
come received by them from the estate and 
I donot find any distinction between this 
sum and any other sum which is payable 
by them under that will. It was argued that 
this sum cannot be treated as part of the 
income of the executors as by tke will it 
has been diverted from the estate to some 
other persons owing to their being payable 
by way of annuities. If this view is correct, 
then all the expenses paid by the executors 
-out of the income, in accordance with the 
terms of the will, would be exempt from 
taxation. In that case the money which is 
payable by the executors to themselves as 
trustees of Ajit Kumar Ghose out of the 
-income would also be exempt from taxation, 
This however, isnot the assessees’ Case as 
‘they themselves say that th asSessable 
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ncome should be on the,basis of their in- 

me as trustees of Ajit Kumar Ghose, 
‘This contention of the asséssees, if sound, 
would lead to this result that only the net 
income is assessable under the Income Tax 
Actor that the income of the ,executors 
cannot be assessed at all. e 


Rule discharged. 


8. ° 
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| BOMBAY HIGH COURT 
Criminal Revision Application No. 39 of 1940 
March 11, 1940 ° 
N. J. Wapts AND SEN, JJ. 
NAJMUDDIN IBRAHIM SAHEB BOBADE 
—Acous8D—APPLIOANT 
vETSUS 
EMPEROR—Opposttse PARTY. 

Bombay Morkets and Fairs Act (IV of 1862), 
8. 1—Person establishing cattle market on private 
land within Municipal limits—No permission of 
District Magistrate —Person, if guilty under s. 1— 
S. 1, if in conflict with s. 139 Bombay District 
Muntcipal Act (III of 1901). 

There is no conflict between s. 1, Bom, Markets 
and Fairs Act and s.139, Bom. District Munjcipal 
Act. Where therefore a person establishes a cattle 
market on his private land within the Municipal 
limits, without permission from the District 
Magistrate as required by s. 1, Bom. Markets 
and Fairs Act, he is guilty under that section. 


Cr. R. App. against the;conviction and sene 
tence passed by the First Class Magistrate, 
Dhiwandi. 


Mr. N. T. Walawalkar, for the Accused. 
Mr. R. A, Jahagirdar, Govt. Pleader, fcr 
the Crown. 


N. J. Wadia, J.—This is an application 
in revision against the conviction of tke 
accused by the Magistrate, First Olass 
Bhiwandi, under s. 1, Bom. Markets and 
Fairs Act, IV of 1862. The accused who 
is a resident of Bhiwandi established a 
cattle market on his private land within 
municipal limits without obtaining permis» 
sion from the District Magistrate as requir: 
ed bys. lof the Bom. Markets and Fairs 
Act. The learned Magistrate convicted the 
accused and a revision application against 
the conviction was dismissed by the Sessions 
Judge of Thana. The accused has come in 
revision to this Court. ` 

The only contention urged Before us is 
that the provisions of the Bom. Markets 
and Fairs Act of 1862 conflict with the pro- 
visions of s. 139 of the Bom. District Munie 
cipal Act, III of 1901, and that the provisions 
of the Bom. District Municipal Act, being 
a later and a special Act, must ovegride 
the provisions of the earlier general \Act 
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of 1862. Section. l, Bom. Markets and Fairs§ sion to open a market within a Muncipal 
Act, provides that no person shall establish’a’ area would not necessarily be the same 
new market or fair without permission in“ as those which govern the action of the Dis- 


writing from the Magistrate of the district 
and that if any person attempts to establish 
a new market or fair without such licence, 
ke shal] on conviction be subject to a certain 
fine. The Preamble to the Act explains 
that it was introduced because the establish- 
ment of new markets or fairs in the neigh- 


. bourhood of places where mark&ts or faire 


have been previously established leads to 
disputes between the owners of the lands 
on which Such new and previously establish- 
ed markets or fairs are held, and such 
disputes not infrequently occasion breaches 
of peace and serious inconvenience to the 
frequenters of such markets or fairs. 

Section 139, Bom. District Municipal Act 
1901, gives the Municipality power to direct 

at no place shall be used as a market 
for the sale of animals, meat, fish, ete, 
excepting the public markets or such other 
markets as may have been licensed in 
writing by the Municipality who may at 
their” discretion from time to time grant, 
suspend, withhold or withdraw such licences; 
and sub-s. (3) of the section provides for 
a penalty for any person who without the 
licence of the Municipality sells animals 
or commodities within Municipal limits. 

It is contended that there is a conflict 
between the two Acts since under the Maye 
kets and Fairs Act the District Magistrate 
is given the power to allow or refuse the 
opening of a market and under the Muni- 
cipal Act the same power is given to the 
Municipality and the two authorities may 
isSue conflicting orders, S. 66, Bom. District 
Municipal Act, VI of 1873, contained pro- 
visions similar to s. 139, Bom. District 
Municipal Act, III of 1901, and although 
the Markets and Fairs Act of 1862 has been 
amended three times since the passing 
ofthe Bom. District Municipal Act of 1873, 
there has been no amendment or repeal of 
the provisions of the Markets and Fairs 
aa so far as Municipal areas are concern: 
ed. 

There is nothing in the language of the 
Bom. Markets and Fairs Act which pre- 
vents the application of it to Municipal 
areas and the presumption therefore is that 
the Legislature intended that the opening 
of markets even in Municipal areas should 
_ be governed both by the Municipal Act and 
also by the Bom. Markets and Fairs Act 
and ‘there may be good reasons why this 
shou be so. The considerations on which 
a. Municipality may grant or refuse permis- 


trict Magistrate in granting or refusing 
permission for opening new markets under 
the Bom. Markets and Fairs Act of 1862. 
It may well happen that where two differ 
ent municipal areas are attijacent to each 
other, the opening of a market in one area, 
though perfectly’ unobjectionable from the 
point of view of that Municipality, may 
nevertheless be open to serious objection 
from the point of view of the District 
Magistrate as likely to cause inconvenience 
to the inhabitants of the adjacent municis 
pal area or as likely to occasion a breach 
of the peace because of the new market 
being too near a market in the adjacent 
municipal area, There may thus be very 
good reasons for retaining the control of 
both authorities as regards the opening of 
markets even within municipal limits, We 
therefore see no reason for interfering with 
the conviction of the accused. It may be 
mentioned that the only ground on which 
the application has been argued before us 
was not urged atall either before the Ses- 
sions Judge or the trying Magistrate. The 
rule is discharged and the application dise 
missed. 


D. Rule discharged. 


RANGOON HIGH COURT 
Oivil Miscellaneous Application No, 89 
of 1939 
February 1, 1940 
RoBERTS, O. J. AND DUNKLEY, J. 

In the matter of T, As LOWER GRADE 
PreapEr, THARRAWADDY 

Legal Practitioners {Act (XVIII of 1879), 2.413 (f) 
—Pleader convicted for criminal breach of trusi— 
His name should be struck off the register of Pleaderg 
under s. 13 (f). 

Conviction of a Pleader for criminal breach of 
trust renders him unfit to be a member of the legal 
profession and his name must be struck off the re- 
gister of Pleaders under s. 13 (F), Legal Practitioners 

ct. 

Respondent in person. 

Roberts, C. J.—In this case the question 
before us is whether T, a lower grade 
Pleader of Tharrawaddy should be struck 
off the register of Pleaders, under s, 13 (f), 
Legal Practitioners Act, for professional 
misconduct. He has been convicted in 
the Court of the First Additional Magistrate, 
Tharrawaddy, of criminal breach of trust 
involving a sum which in itself is trifling ; 
but thé offence of which he was convicted is 
a very sefious one, especially having 
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regard to the fact of his profession. He 
has appealed and his conviction and sens 
tence have been upheld by the Additional’ 
Sessions Judge, Tharrawaddy. He now 
asks that we should refrain from striking 
him off the register of lower grade Pleaders 
and suggests that the penalty of four 
months’ rigorots imprisonment to which he 
was sentenced is sufficient. Oases of this 
nature are always distressing and it is 
painful to have to record the inevitable 
Tesult which occurs when an offence of this 
character is committed bya Pleader. Apart 
altogether from any question of imprison 
ment there can be no question but that 
anyone who is convicted of a criminal 
offence of this kind is unfit to act as a 
Pleader. It is, of course, easy to realize 
that the effect of striking him off the 
register may be always the most serious 
part of his punishment and may result in 
hardship to others and himself. But the 
law in relation to this matter is perfectly 
“clear, He has been convicted of an offence 
involving moral turpitude which renders 
him unfit to be a member of the legal 
profession, Accordingly, we are obliged 
to strike his name off the register, 
Dunkley, J.—I agree. 


B. Order accordingly. 


maem a eere 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Reference No. 286 of 1939 
January 9, 1940 
Davie, J. O. AND WESTON, J. 
EMPEROR—Prosrcutor 


versus 
MUHAMMAD HASHIM AND OTHERS— 
ACcoUsED 

Child Marriage Restraint Act (XIX of 1929), s. 10 
—Omission to hold preliminary enquiry vitiates later 
proceedings. 

The omission to hold a preliminary inquiry under 
s. 202, Oriminal P, O., vitiates the later proceedings, 
130 Ind, Oas, 783 (1) and 151 Ind. Oas, 830 (2), relied 
on. 


Or. Ref. by the Distret Magistrate, Hyder- 
abad, dated October 8, 1939. 

Mr. Partabrai D. Pùnwani, Advceates 
General, for the Orown. 


Weston, J.—This is a reference by the 
learned District Magistrate, e Hyderabad, 
and concerns proceedings on a complaint 
made under ss, 5 and 6, Child Marriage 
Restraint Act (XIX of 1929) to the First 
Class Magistrate, Tando Bago. The learned 
Magistrate passed an order undêr s. 11 of 
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| the Act, requiring the complainant to- 


execute a bond as surety for payment of: 
compensation which he might be required 
to pay under s, 250, Criminal P.O. But 
on this security being furnished, the learn- 
ed Magistrate issued summors to the 
accused without himself or any Magistrate 
subordinate to him eholding a preliminary 
inquiry under s. 202, Criminal P. O. “This 
irregularity was brought to the notice of 
*the learned District Magistrate by the- 
Magistrate's successor and the learned 
District Magistrate has made a reference 
in which he gives his opinion that the. 
omission to holg a preliminary inquiry 
vitiates the later proceedings and he asks - 
that we should direct that the case 
should proceed from the stage at which. 
the irregularity occurred. | 
We think the learned District Magise- 
trate’s view is correct and that s. 10, Ohild: 
Marriage Restraint Act, which provides that 
a Court taking cognizance of any offence ` 
under the Act shall, unless it dismisses the 
complaint under s. 203, Oriminal P. ©., 
either itself make an inquiry under s. 202° 
of that Code or direct a Magistrate of the- 
First Olass subordinate toit to make such. 
inquiry, contains mandatory provislong- 
similar to those which appear in s. 8 of the 
same Act, and that omission to conform 
with the procedure prescribed, whereby 
* one of the safeguards which the Legislature - 
has provided to prevent abuse of the Act 
would become of no effect, must vitiate all 
subsequent proceedings. This view has also. 
been held by the Lahore High Court in 
two case, namely Mangal Ram v. Kalu ,(1), 
and Emperor v. Chand Mal (2). We there- 
fore accept the reference and quash the 
order of the Magistrate issuing process and. 
direct that the papers be returned to the 
Magistrate to proceed with the case from 
the stage at which the complaisant furnish- 
ed under s. 11 ofthe Act the security he 
was required to give. 


s. Reference accepted, 
(1) 12 L 383; 130 Ind. Oas. 783; A I R 1931 Lah. 58; 
$2 Or, L J 616; 31 P L R945; Ind. Rul. (1931) Lah, 
351; (1931) Or. Oas, 120. 
(2) 15 L 63; 151 Ind. Oas. 830; A IR 1931 Lah. 155; 
35 Or. LJ 1436; 35PL R 8; 7R L 209; (1934) Or. 
Cas. 353. 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. 301 of 1937 
April 5, 1940 
Stonz, O. J. AND BOSE, J. 
RAMSARAN —DEFENDANT—APPELLANT 


. versus 
Seh BALKISAN NATHANI AND ANOTHER 
—PLAINTIFFS—RESPONDENTS 
C. P. Money-lenders Act (XVII of 1939)—Act does 


. not affect pending suits—Interpretation of Statutes 


_ Interpretative Act introduced for setéling titles, 

-does no take away exgating rights. 

The O.P. Money-lenders Act (XVII of 1939), which 
-amends an earlier Act of 1935, does not affect pend- 
ing suits. .190 Ind. Oas. 807(1), followed, 182 Ind, 
Oas. 161 (2), 160 Ind, Cas. 105 (3) and Quilter v. 
Mapleson (4), explained. e 

H an Act is merely interpretative, introduced for 
the purpose of settling titles, then it does not take 
away existing rights. It merely declares what in 
the eyes of the Legislature the law has always been 
-and must always be deemed to have been. 


Misc. A. from an order of the Court of 
the Additional District Judge, Raipur, 
‘dated October 23, 1937. 

Dr. D. W. Kathalay, for the Appellant. 

Mr. M, R. Bobde, for the Respondents. 


Order.—The point raised in this appeal 
was recently decided by us in Ganpatrao 
Arjun Rao v., Jagan Nath Rao (1). It is 
whether the O. P. Money-lenders Act (XVII 
-of 1939) which amends an earlier Act of 
1935 affects pending suits. We decided 
‘that it did not. But Dr. Kathalay states 
that a recent decision of the Federal Court 
reported in Shyamakant Lal v. Rambhajan 
‘Singh (2) relating to the Bihar Money- 
lenders Act which contains provisions similar 
to ours, was not brought to our notice, 
-and if -it had been, he contends that we 
would probably not bave reached the con- 
‘clusion wedid. In any case he urges that 
‘it is undesirable to have the Federal Court 
‘deciding one way and a Provincial High 
Coust another. Therefore he asks us to 
‘refer the mafter to a Full Bench. 

_, We do not think the decision of the 
Federal Court touches the point at issue 
here. The provisions which the Federal 
Oourt were construing corresponded to 
‘8. llof the O. P. Money-lenders Act. We 
have no doubt that s. 11 applies to pro- 
‘ceedings pending at the date when the Act 
came into force,and for the same reasons, 
namely, that it expressly refers to decrees 


. £07; A I R 1940 
R N 138. 
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ponsod before or after the Act comes into 
orce. But that is not the section we are 
ĉonsidering. What we have to see here is 
whether a totally different Act, namely 

Act XVIT of 1939 applies to pending pro- 

ceedings. There was no similar Act before 

the Federal Court nor do any of the provi- 
sions of this Act correspond to the Act 
which the Federal Court had under review. 

Tt is clear then that that decision has no 
è application. 

But Dr. Kathalay continues that even that 
be so we have inadvertently gone against 
the Privy Council itself, and he relies on 
K. C. Mukherjee v. Ram Ratan Kuer (3) 
where their Lordships say thatif an Act 
is intended to be retrospective, (and we 
are all agreed that that is the intention in 
Act XVII of 1939), then unless it expressly 
states the contrary it must be applied to 
pending proceedings as well. He also refers 
to certain observations of Jessel, M, R. In 
Quilter v, Mapleson (4), 

We have referred to this ruling in our “ 
previous decision and have distinguished 
it. Their Lordships themselves distinguish 
the class of case with which they were 
dealing from the type of case which we have 
here. At p, 271* they say: 

“Section 26(N) is not a provision to the effect 
that no action shall lie in certain circumstances, 
nor has it any reference directly to litigation.” 

The Act we areconsidering dces apply 
to litigation. It operates on decrees. It 
states that decrees of one kind can be con- 
verted into decrees of a totally different 
character, In our opinion this is sharply 
to be distinguished from the class of case 
with which their Lordships were dealing. 

The other class of case, which affects 
pending litigation, is dealt with by their 
Lordships in the Colonial Sugar Refining 
Co. v. Irving (5). They state there that 

‘to deprive a suitor in a pending action of an 


appeal toa superior tribunal which belonged to him 
as of right etc.” , 

To the same effect was the Delhi Cloth & 
General Mills Co. v, Income-tax Commis- 
stoner, Delhi (6) a case in which their 

(3) 15 Pat, 268 (271); 160 Ind. Cas, 105; A I R 
1936 P O 49: 63 I Ae 47; 1936 O L R69; 1936 A L 
R 101; 8 R PO 142; 40 O WN 263; 17 PLT 25; 
(1936) M W N 35; ,2 BeR 225; 70 ML J 105;620 L 
J 419; 43L W 236'(P 0). 

(4) (1883)-9 Q B D 672; 52LJ QB44;47L T 
562; 3L WR 75. 

© (1905) A O 369; 74 L J P O 77; 92 L T 738; 21 T 
L R 513. 7 


(6) A I R 1927 PO 242; 106 Ind. Oas. 156; 54 I A 
421; 9 L 284;4 OW N 1033; 8PLT 791;25A L 
J 964; 53 M LJ 819; 470 LJ 1; 30 Bom. L R 
60; I LT 40 Lab. 1; 320 W N 237; 29 PL R37; 
(1928) M WN 95; 27 LW 179(P 0). 


—6 


*Page of 15 Pat.—[Hd.] 
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Lordships recognised that the amending’ 
Act with which they were dealing was madet 
to rectify an omission inadvertently madel 
frem previous legislation. The case before 
us is much stronger because the exclusion 


` of mortgages from the scope of the Act of 


1934 was not inadvertent but deliberate, 

In the former of the two Privy Council 
cases the proceedings were commenced on 
October 25, 1902. Atthat date an appeal 
lay to the Judicial’ Committee, On 


August 25, 1903 an enactment came into è 


force stating that from that date onwards 
no appeal should lie to the Judicial Oom- 
mittee from the Supreme Oourt of Queens- 
land but that it should lie instead to: the 
High Oourt of Australia. After this Act 
came into force the Supreme Court dee 
livered judgment and their Lordships held 
that the appeal lay to them and not to the 
Supreme Oourt because the action was pend- 
ing at the time. 

It is to bə observed that though their 
Lordships use the word “retrospective” in 
one place it was not a cage of retrospaction 
in the sense in which we are considering 
it here. The term was used in the sense 
of dating back to the filing of the suit. 
The right to appeal did not accrue in the 
Australian case until after the decision, and 
before that the Act had been passed. There- 
fore unless there is a distinction between 
the class of case with which their Lordships 


were dealing in the Patna appel and this, 6 


the appealin the Australian case could not 
have been entertained by their Lordships, 
The other Privy Oouncil case, Delhi Cloth 
& General Mills Co. v. Incom2tax Come 
missioner, Delhi (6) is to the same effect. 

The distinction to our minds lies here. 
If an Act is merely interpretative introduced 
for the purpose of settling titles, then it 
does not take away existing rights. It 
merely declares what in the eyes of the 
legislature the law has always been and 
must always be deemed tohave been. That 
was the postition in the Patna Oase. 

Let us give an illustration. which will be 
familiar locally. Take the case of the ex- 
proprietary occupancy tenant of sir, Whose 
tenant is he? The tenant’ of the transferee, 
or of the lambardar on.behalf of the whole 
proprietary body? Some Judges held one 
view and some another. Each case would 
now be decided according as the Judge 
took the one view or the other. But say 
the legislature were to step in and state that 
either the one or the other is the landlord 
in such Cases and must always be deemed to 
have been the landlord. Of cours such an 
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enactment would apply to pending proceed- 
ings. It is not ex-praprietary legislation. 
It would be introduced 
for the purpose of setfling titles. That 
was the Patna case. It is not this case. 
To this class of case the other decisions of 
the Privy Council apply. In éhe cireum» 
stances wé do not think there is any matter 
which can be referred toa Fall Bench for 
decision, 

We need not examine the rest of the 
cases upon: which Dr. Kathalay relies as 
we have already considered this question 
at length in our former decision. He has 
Mcst of them deal 
with retrospection properly so called and 
do not deal with pending litigation, and in 
so far as they decide otherwise, they do not 
bind us, and with the utmost respect, we 
must, for the reasons given above, differ 
from them. 

The application is dismissed, No notices 
have yet been issued to the other side, so 
no order as to costs is necessary, 


Application dismissed. 


S. 





LAHORE HIGH COURT 
Oriminel Appeal No, 693 of 1940 
‘June 21, 1910 
Young, O. J. AND Skaup, J. 
SHER KHAN BHER ZAMAN 
—OConviot—APpaLLANT 
versus 
EMPEROR—Oppostte Party. 

Penal Code (Act XLV of 1860), ss. 302, 34—Party 
of accused opening fire on party of deceased in 
revenge for insult—Accused firing but hitting no 
one—His companions firing and killing deceaged— 
S. 34 held applied and accused guilty of murder. 

A party of the accused consisting of three, opened 
fire on the party of the deceased in revenge for an 
insult of which the brother of the deceased was 
originally guilty. The shots fired by the accused 
did not hit any one but his two companions fired and 
hit the deceased : A v 

Held, that s. 34, Penal Oode applied and the acgused 
was guilty of murder, [In the circumstances of the 
case, however, the sentence of death was reduced to 
one of transportation for life. j 

Or. A, from the order of the Sessions 
Judge, Mianwali, dated April 23, 1940, 


Mr. Jamil Asghar, for the Appellant, 
Mr. R. C. Soni for the Advocdte-General 
for the Crown. 


Skemp, J.—Sher;Khan, a Pathan of 
Ohidra, nas been convicted of murder by 
the learned Sessions Judge, Mianwali, and 
sentenced to death. He has appealed throughe 
jail, being represented in tais WA by 
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Mr. Asghar, while the Crown is represented 
by Mr, R.O, Soni. The sentence of death 
is also before us for confirmation. The 
murder in question was committed as long 
ago as November 14, 1938. Sher Khan 
‘was not apprehended till September 1939. 
‘The parties are Pathans of Chidru, a village 
ig the Police Station of Musakhel in the 
Mianwali District, The affair took place on 
‘account of insults anù counter-insults to 
the women of the various parties. The pro» 
‘Secution witnesses and the acoused are, 
nearly all related to each -other more or 
‘less distantly. 

- The case. for the prosecution is as fol- 
-lows: Eight days before the occurrence, 
Pathani, wife of Khan Moltammad, received 
-an insulting offer from Muzaffar Khan. 
-Muzaffar Khan met Pathani alone and 
‘wished to have sexual intercourse with her. 
‘She refused and told her husband. Five 
days later, that is, three days before the 
murder, Khan Mohammad, the husband of 
Pathani, met the wife and sister-in-law of 
Muzaffar Khan and by way of revenge 
made insulting counter-suggestion to them, 
80 that they went away weeping and told 
their husbands. Khan Mohammad then 
thought it prudent to go to a relation of his, 
named Mohammad Khan, at a neighbouring 
village called Wandah Hathikhelan wala. 
‘There he remained till the day of the 
murder, November 14, 1938. Early that 
‘morning with his relation he came bac 
‘home and found that his brother Sultan 
and cousin Gul Sher were at the threshing 
floor, There he went and after a short time 
these three were attacked by seven persons 
-of whom Muzaffar Khan, Khalil Khan and 
Sher Khan were armed with guns, the 
others with spears. Khalil Khan had a 
gilti gun or rifle while Sher Khan and 
Muzaffar had, twelve bore guns. According 
to eye-witnesses for the prosecution, all three 
firad but hit nobody. Then Sher Khan ac- 
cused fired,’ the pellets going through Khan 
Mohammad’s clothes. Khan Mohammad 
‘turned round and Khalil Khan fired and 
.hit him, so that he fell down. Sultan was 
-then followed by Muzaffar Khan who fred 
.at and killed Sultan. This took place at the 
morning meal time and the matter was 
reported gt the Police Station, distant six 
~miles, at 2-30 P. m. by Khan Mohammad, 
who made a detailed report which fully 
corroborates the case as subsequently deve- 
loped in the Sessions Court. All the seven 
persons mentioned in the first information 

e-report, except Sher Khan, were appre- 
eae and committed to Sessions. The 
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Hiearned Sessions Judge convicted Muzaffar - 
¢ Khan and Khalil Khan and sentenced them 
b to death. He gave the other four the bene- 
efit of the doubt and acquitted them. The 
appeals of Khalil Khan and Muzaffar Khan 
were dismissed and the sentences con- 
firmed by a Bench of this Court consisting 
of Tek Chand and Abdul Rashid, JJ. Sher 
Khan was arrested subsequently. The 
learned Sessions Judge has relied on three 
of the eye-witnesses, Khan Mohammad, 
Qul Sher and Mohammad Khan. He has 
pointed out that Khan Mohammad’s story 
that Sher Khan fired at him—the pellets 
passing through his clothes only—is cor- 
roborated by the circumstance that Khan 
Mohammaa’s clothes bore pellet marks. 

Mr. Asghar, the learned Oounsel for the 
appellant, has suggested that according to 
the prosecution Sher Khan was armed with 
ashotgun but when be was arrested he 
was found in possession of gilti rifle. But 
he was not arrested until some ten months 
later, In my opinion, the evidence of the 
three eyewitnesses already mentioned» 
proves that Sher Khan was one of the 
party which fired at Mohammad Khan, 
Sultan and Khan Mohammad. The learned 
Sessions Judge was of opinion that five per» 
Sons were included in this party. In that 
case s. 149, I, P. C., would apply. In any 
case, if there were only these three, s. 34 
would apply and Sher Khan is liable for 
the acts committed by his companions in» 
cluding the homicide of Sultan. He is 
therefore guilty of murder and the convic» 
tion under s. 302 is maintained. 

As to sentence, according to the pros 
secution itself Sher Khan did not hit any 
of his opponents himself although he fired, 
The shooting was in revenge for an insult, 
of which Khan Mohammad, brother of the 
deceased, was originally guilty, In the cire 
cumstances, I do not think it necessary to 
confirm the sentence of Heath but would 
pass the lesser sentence of transportation 
for life. The convictions under ss. 207/ 
149 and under s. 148 are altered tə cons 
victions under ss. 307/148, I. P. O., and 
the sentences maintained. They will run 
‘concurrently with the principal sentence. 


Young, ©. L—E agree. 


8, Order accordingly. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Oriminal Revision Application No. 314 
of 1939 
February 7, 1940 
Davis, J. O. AND WRBTON, J. 
SUKHRAMDAS HIRANAND—Aprprioant 
versus 
EMPEROR—Oppositg Party. 

Criminal Procedure Code (Act V of 1898), ss. 350, 
257, 507 (2)—Purpose of s. 350 — Trial de novo by 
aucceeding Magistrate —Cross examination of witness 
examined on commission in previous proceedings, does 
not assist purpose of a. 350 — Accused demanding in 
de novo trial by successor that witness be resummoned 
and re-heard —Such demand, if applies to witnesses 
examined oncommission — Discretion of Magistrate 
under 3. 257, to refuse such demand — Trial de novo 
by successor—Hzamination and cross-examination of 
witness on commission in previous ; proceedings ts 
admissible. 

The purpose of s. 350, Criminal P. O., clearly is to 
provide that the Magistrate should, if the circumetan- 
ces 80 require, decide the case only on evidence that 
he hag himself recorded, upon the evidence of witness 
that he has seen. Ina trial de novo by the successor 
of the Magistrate the purpose which governs s. 350 
cannot be assisted by the cross-examination upon 
commission of 8 witness whose evidence has been 
recorded upon commission and whom the Magistrate 
has never seen. The proviso to sub-s, (1) of s, 350 
Criminal P. O., applies where the accused himself 
has demanded in adenovo trial by the succeeding 
Magistrate that the witnesses should be re-sammoned 
and re-heard. But a demand of this sort cannot 
apply to a case of a witness who has never been 
summoned, never been heard by the Court and whose 
evidence has only been taken upon commission. 
Under s. 257, the Magistrate has a discretion and it 
cannot be saidthat he exercised the discretion 
wrongly in refusing to compel the attendance of the 
witness. 

In a de novo trial before the successor of the pre- 
vious Magistrate, the examination and cross-examina- 
tion of a witness taken on commission in the previous 
proceeding is admissible without anything further in 
subsequent proceedings. 


Or. R. App. to revise the order of the 
Huzur Mukhtiarkar and First Class Magis- 
trate, Mirpur Khas, dated October 20, 1939, 


Mr. Hashmatrai G. Chainani, for the 
Applicant, s 
Mr. Partabrai D. Punwani, Advocate- 


General, for the Crown. 


Davis, J.C.—This is an application in 
revision asking us to set aside an order of 
the Mukutiarkar and First Glass Magistrate, 
Mirpur Khas, dated October 20, 1939 in 
which he refused a request ofthe applicant, 
an accused in proceedings which have las‘ 
ed now for some two years and which have 
been made the subject of constant applica- 
tions to this Court under a variety of pre» 
texts, that a certain Dr. Rodrigues who had 
been examined on commission in the case, 
Should be re-callad under s. 256, Oriminal 
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ethe accused hasa right to cross-examine 
gthe witness after the charge has been 


eframed, even if his evidence had only been 


taken on commission that we admitted this 
application. 2 
But we do not think thats. 256, Orimi- 
nal P. O., is the material sectidn in thig 
case; we think the material section is 
s. 350; because it appears clear that this 
request for the re-summoening of Dr. Rode 
gigues was made not to the Magistrate 
before whom the case first came and who 
had been transferred, but to his successor 
in what is so constantly called a de novo 
trial, though this precise term does not aps 
pear in this section at all. The purpose of 
this section to our mind, clearly is to pro- 
vide that the Magistrate should, if the cire 
cumstances so require, decide the case only 
on evidence that he has himself recorded, 
upon the evidence of witnesses that he has 
seen; and it is not clear how the purpose 
which governs this section can be assisted 
by the cross-examination upon commission 
of a witness whose evidence has been ree 
corded upon commission and whom the 
Magistrate has never seen and though a 
question may arise in other circumstances 
and upon other facts as to the precise meane 
ing of the words in sub-s, (1) ofs. 350, 
namely “recommence the inquiry or trial” 
whether, for instance, a Magistrate who 
gueceeds another and recommences the ins 
quiry or trial can free himself of all the 
consequences of the acts of his predecessor 
and start the trial afresh, framing a new 
charge, ignoring the charge that has been 
already framed, so that an accused person 
would have the right again to cross-exa: 
mine a witness whose evidence has been 
taken on commission in the course of the 
earlier proceedings under s. 256, Criminal 
P. O., we are not concerned with that ques- 
tion here; we have here a case where the 
proviso to the sub-section applies “and where 
the accused himself has demanded that the 
witnesses should be re-summoned and ree 
heard, and we do not think that a demand of 
this sort can apply toa case of a witness who 
has never been summoned, never been heard 
by the Court and whose evidence has only 
been taken upon commission. Moreover, if 
s. 257, Criminal P, O., applied to the facts 
of this case, the Magistrate has a discretion 
under that section and we can see noreason 
to suppose that in this case he has exercised 
the discretion wrongly in refusing to com- 
pel the attendance of the witness under the 
provisions of that section. | 
. $ || 
é 
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It might be said that s. 507 (2) is a com 
plete answer to the case of the applicant? 
that Dr. Rodrigues who has been already 
examined and cross-examined on commis-* 
sion inthe earlier proceedings should be 
recalled in the subsequent proceedings or a 
fresh commission for his cross-examination 
eshould be issued. For, s 507 (2) says: 

“(2) Any deposition so taken, if it satisfies the 
conditions prescribed by*s. 33, Evi. Act, 1872, may 
also be received in, evidence at any subsequent 
stage of the case before another Court. 

“Any depositjon sd taken" means a dé 
position taken under sub-s. (1). If a deposi- 
tion satisfies the conditions prescribed by 
s. 33, Evi. Act, 1872, it may also be re- 
ceived in evidence at, any subsequent 
stage of the case before another Court, So, 
it is clear that the examination and cross 
examination of Dr. Rodrigues taken on 
commission in the previous proceedings in 
this case was admissible without anything 
further in subsequent proceedings, but sub» 
s. (2) may not cover a case where a Magis- 
trate on his own motion in the subsequent 
proceedings recommencing the inquiry or 
trial has framed a charge, when the right 
of the accused to cross-examine the witness 
under s. 256 or s. 257, Oriminal P. O., 

„might arise, We think therefore that there 

"is no force in the objections of the applicant 
-to the order cf the learned Magistrate and 
that this Revision Application should be 
dismissed. We order accordingly, 

B. Application dismissed.e 





PATNA HIGH COURT 
Appeal No. 180 of 1939 
d January 23, 1940 
AGARWALA AND Rowrand JJ. 
BAIJNATH RAM MARW ARI—APPELLANT 
` versus 
RAI KUMAR BINHA— RESPONDENT 
.*Bihar Tenancy Act (VIII of 1885), s.177-A— 
Expression," and occupied by him,’ meaning of. 
*The words “and occupied by him” in s. 177-A, 
Bihar Ten. Act, mean occupied by the ratyat or 
under-raiyat as such raiyat or under-raiyat and 
does not exempt from attachment houses or buildings 
not occupied by a raiyat or under-ratyat as a dwel- 
ling house or for some purpose connected with his 
vocation asa raiyat or an under-ratyat. Radha- 
- kisan Hakumji v. Balvant Ramji (1)and 142 Ind. 
Oes. 326 (2), relied on. 
A. from the appellate order of the District 
Judge, Bhagalpur, dated July 17 1939. 
Mr, S. N. Dutta, for the Appellant. 
Mr: C. P. Sinha; for the Respondent. 
Agarwala, J.—This appeal is by the 
judgment-debtor from anorder of the Dis- 
trict! Judge of Bhagalpur confirming an 
|| ki e 
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order of the Munsif, The appellant carries" 
on business as amoney-lender and dealer 
in grain at Colgong where he has a resi- 
dential house and two godowns for the 
storage of grain. Six miles from Colgong he 
has a holding of 305 bighas in respect of 
which he isa raiyat. The landlord of this 
holding obtained a decree for arrears of 
rent of the holding and-in execution of 
that decree attached the three buildings at 
Oolgong. The ‘judgment-debtor claiméd 
exemption of these buildings from sale. in 
execution under s. 177-A Bihar Ten. Act, 
which was introduced in 1937. The Court 
below has exemptedfrom attachment the 
house actually occupied by the judgmént- 
debtor as a residence and has attached 
only the two godowns, Section177-A provides 
that adecree for arrears of rent obtained 
against a raiyat or an under-raiyaé shall 
not be executed by the sale of houses and 
other buildings with the materials and 
sites thereof and the land immediately 
appurtenant thereto and necessary for their 
enjoyment, belonging to the -raiyat or 
under-raiyat and occupied by him. There 
is a proviso which permits the sale of such 
houses and buildings in execution of a. 
decree for arrears of rentdue in respect of 
the site of such houses or buildings. The 
question that arises is what is meant by 
the words “and occupied by him” in this 
section, The new section is analogous to 
s. 60 (1) (e, Civil P. O., which exempts 
from attachment and liability to sale in 
execution of a decree houses and other 
buildings (with the materials and the sites. 
thereof and the lands immediately appure 
tenant thereto and necessary for their 
enjoyment) belonging to an agricualturist. 
and occupied by him. In Radha Kisan. 
Hakumji v: Balvant Ramji (1) the corres- 
ponding provision of the Civil P. O. of. 
1882 was under consideration and it was. 
hela that the exemptio under the Civil 
cg; 

“is ofa house or building occupied by an agricultu-. 
rist, and this, we think, means the house dwelt in. 
by an agriculturist as such, and the farm buildings 
appended to such dwelling. It does not include- 
other houses which in one sense may be occupied; 
what is meant isa physical occupation, by an 
owner, of his house as a dwelling appropriate or- 
convenient for bis calling,” 

This decision was cited with approval by: 
the Full Bench of the Rangoon High Oourt. 
in Bank of Chettinad v. Ko San Ok (2). 
where it was observed that the correctness 


(1) 7B 530, 
(2) 11 R 372; 145 TO 326; AI R 1933 Rang, 227; 6- 
R Rang, 39 (F. BY ve 
e 


. any previous application for 
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of the Bombay decision had never besn 
doubted in the High Oourts in India. In 
my view the words “and occupied by him” 
in s.177-A, Ten. Act, mean Occupied by the 
raiyat or under raiyat as such raiyat or 
under-ratyat and does not exempt from 
attachment houses or buildings not occupied 
by a raiyat or under raiyatas a dwelling 
house or for some purpose connected with 
his vocation as a raiyat or an under-raiyat, 


-Oonsequently I would dismiss this appeal 


with costs, 
Rowland, J.—l agree. 


D. Appeal dismissed. 


BOMBAY HIGH COURT 
. Appeal No. 33 of 1939 
March 14, 1840 
Braumont, O. J., AND KANIA, J. 
COOVERJI VARJANG AND aNoTHER— 
PLAINTIFFS-— A PPELLANTS 
versus 

COOVERBAI NAGSEY OHAMPSEY— 

DEFENDANT—RBSPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 50 (2), 11, O. XXX, r. 1 — Court, if can try all 
proper defences to issue of liability as partner— 
Claim arising during continuance of partnership 
—Partners can sue and be sued in name of firm, even 
when firm is dissolved at date of suit—Previous ap- 
plication under O. XXI,r.11, tf condition precedent 
to application under r. 50 (2) of O. XXI—Estoppel— 
Essential. 

Per B. J. Wadia, J.—The language of r. 50, sub-r, 
(2), 0, XXI, Oivil P. O., is sufficiently wide to 
permit a person desiringto dispute his liability asa 
partner todo so, not only onthe ground that he was 
nota partner, but on other grounds as well, All 
appropriate issues can be tried by the Oourt, that is, 
all proper defences, or defences “appropriate” to the 
issue of the liability as partner, and appropriate also 
to the procedure under O. XXI, m 50, sub-r. (2). 
140 Ind. Oas, 519 (1), 186 Ind. Cas. 44 (3) and 121 Ind. 
‘Cas, 403 (4), relied on, [p. 131, col. 1.] 

The partners of a rm who are partnersat the 
accrual of the cause of action can under the terms 
of O. XXX, r. 1, sueor be sued in the name of the 
firm. It does not matter that the firm was dissolved 
at tue date of the suit, so long as the claim in res- 
pect of which the suit is brought arose during the 
continuance of the partnership. [p. 133, col. 2.] 

Per Division Bench.—It is not apt to say that an 
application for leave under r. 50, O. XXI, Civil P. O., 
isa mode of execution referred to in r. ll. It is 
preliminary to any mode of exəĉutian which may be 
proposed against a particular party. Oonsequently 
an application under r. 50 (2) can bs made without 
execution under 
“O0. XXI, r. 11. In other words an application for 
execution under r. ll is not a condition’precedent to 
-an application for leave under O. XXI, r. 50 (2). [p. 
135, col. 2.] i 

Per Kania, J.—In order to establish a plea of 
estoppel, it is essential to plead representations on 


whe part of the otuer side, action on the pags of the 


1Y1—17 & 18 


OOOVRRJI VARJANG V. CoovagBAT NAGSEY oHAMPSRY (BOM.) ` 


129 


* appellants on the footing of those representations and 
# detriment to them thereby. fg. 137, col, 2.) 


? B. J. Wadia, J.—Thi8 is a chamber 
Summons which was taken out by the origi- 
nal defendant Nagsay Ohampsey on July 
15, 1933, under O, XXI, r, 50, guber. (2), 
Civil P. O., for leave to execute the order 
for costs dated November 11, 1937, made 
by Somjee J., agains Oooverji Varjang and 
Malsy Virji as alleged partners in the 
plaintif firm of Messrs. Ohenabhai Virji 
& Co., against whom the ofder for costs was 
made. The original defendant died in 
February 1939, and the summons was 
amended by bringing his widow Oooverbai 
as his sole heir 4nd legal representative in 
his place. Lettersof administration to her 
husband's estate were granted to her by 
this Court on August 18, last. 


This suit was filed by the plaintiff firm 
to recover a sum of Rs. 16,000 odd from 
the original defendant under an account in 
respect of various dealings between him and 
the firm. There was a reference to the 
Commissioner on February 11, 1936., The 
Commissioner made his report in July 1937 
allowing a certain amount in favour of the 
Plaintiffs. The original defendant filed ex- 
ceptions to the report which were allowed 
by the learned Judge, and under an order 
made on November 11, 1937, the plaintiffs 
were ordered to pay his costs of the excep: 
tfns, These costs have been taxed bet- 
ween party and party at Ks. 3,755°6-0 ace 
cording to the endorsement made by the 
Prothonotary on the order. It is this order 
for costs which the original defendant, and 
after his death his widow, craves leave fo 
execute against Oooverji Varjang and Maley 
Virji as alleged partners in the plaintiff 
firm. Cooverji Varjang and Malsy Virji 
deny that they were partners. Ocsriain 
preliminary objections were taken on behalf 
of the alleged partners. The firate was that 
the affidavit on bahalf of the widow fer 
amending the chamber summons by bring» 
ing her on the record was made by one 
Hirjibhai Korsibhai who said that he bae 
longed tothe same caste as the decaased 
and his widow, and that he knew them 
well. It was argued that there was nothing 
to show toat the widow of tha deceased 
had authorized him to make an application 
on her behalf. Her solicitors, aowever, 
have filed their appearance oa her bohalf, 
and she was brought on record pursuant 
tó a chamber order dated March 24, 1939, 

Anotner objection taken on their bdhalf 
was that this Gourt could not entertain the 
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summons asit was filed before any appli- ° 
cation for execution under O. XXI, r. 11° 
(2), was filed. The present application B 
for leave under Ò. XXI, r. 50, sub-r. (2), 
which provides that where the decree-holder 
claims to be entitled to cause the decree to 
be executed against any person other than 
such a person as is referred toin suber. (1), 
els. (b) and (c), as being a partner in a firm, 
Łe may apply to the Court which passed 
the decree for leave, and were the liability 
ig not disputed, such Court may*grant suche 
leave, or where such liability is disputed, 
may order that the liability of such person 
be tried ahd determined i in any manner in 
which any issue in a suit may be tried and 
determined. It has “been held by 
the Appeal Court in Bhagvan Manaji 
v. Hiraji Premji (1), that an appli- 
cation for leave under r.50, sub-r. (2) 
is “an ancillary application in the appli- 
cation for execution.” It was alsoheld that 
unless leave was granted the decree was 
not executable against the alleged partner. 
The issue of his liability as a partner is 
tried as an issuein asuit, and in order to 
acquire aright of appeal from the adjudi- 
cation of the Court on such liability, it is 
specifically provided by sub-r. (3) that the 
order made shall have the force of a decree, 
When the liability of the alleged partner 
is decided in favour of the decree holder, 
the decree becomes executable personally 
against him as a person other than those 
mentioned in sub-r. (1), cls. (b) and (c). 
When execution is applied for against a 
person or persons referred to in sub-r. (2), 
cls. (b) and (e), it is generally granted as a 
matter of course. 

‘But where execution is sought againsta 
person alleged to be a partner, the decree- 
holder must apply to the Court which passed 
the decree for leave to execute the decree 
against him. If the liability is admitted, 
leAve is granted without further enquiry. 
Ife the liability is disputed, the issue is 
ordered to be tried. The application for 
leave to execute is an application in- execu- 
tion and not in the suit, In its proper 
sequence the leave of the Oourt to execute 
the decree or order against a particular 
party should precede execution against such 
person, for the underlying principle seems 
to be that in the case of persons who can- 
not inlaw be held immediately liable as 
partners an opportunity must fist be given 
to them to dispute their liability ander 
the decree or order séught to be executed 


(1) 44 Bom. L R 1112;140 Ind. Cas. 519; A IR 1932 
Bom, 916; Ind, Rul, (1932) Bom, 599. 
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against them. The words “ancillary applis 
cation in the application for execution” 
mean that the application for leave is sube. 
sidary or subordinate to the application for 
execution, and therefore the application for 
execution under O. XXI,r. 11 is no doubt 
the principal application. 

Though the application for leave is 
subordinate to the application for execution, 
it is not a part of the application for execu- 
tion, and even when leaveis granted, the 
decree-holder cannot execute the decree, 
merely upon the order made on the 
summons under O. XXI, r. 50(2). There 
must be an application for execution under 
O. XXI, r. 11, but it is nowhere laid down in 
tbe Code ncr in the High Court Rules that 
an application for leave to execute can 
never be made unless and until the appli- 
cation for execution under r. Il is first 
filed. It was argued that the application 
for leave is an application i in execution, and 
all applications in execution must be come 
menced by an application for execution 
under O. XXI, r. 11. Strictly speaking, the 
application under r. 50, sub-r. (2), is an 
application for leave to execute against 
persons other than those mentioned in sub» 
T, (1), els (b) and (c), Ifsuch persons admit 
partnership or are proved to be pariners, 
the decree or order can be executed or en“ 
forced against them,not otherwise. In some 
cases it may be futile to file an application 
toexecute a decree against persons who may 
not admit liability or who may not be 
proved to be partners, Thereis nothing in 
the Code to prevent an application under 
T. 11 being filed along with the application 
for leave under r. 50, suber. (2), or even 
before such application is made; but in my 
opinion it is not obligatory to do 50. 

. Moreover, the question is one of proces 
dure and not of substantive law. At the 
highest the omission to file the application 
under r. 11 may be considered to be an 
irregularity of procedure. Even then it is 
not a material irregularity, nor one which 
goes to the root of the Court’s jurisdiction, 
and any such irregularity cannot be fatal 
to the sammons, The applicant's attorneys 
however made ah application under O. X XI, 
r. 11, and her Counsel tendered it in the 
course of the argument, without prejudice 
however, to his contention that it was not 
necessary, and it was taken on file. 

Another equestion that arose for discus» 
sion was what issues should be tried by 
the Court on this summons. Counsel for 
the alleged partners argued that all issues 
could be raised by them with regard to 
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their liability as partners, that this was the e the original defendant, that the partners of 


first opportunity they had to be heard, and 
that they were in the position of newly 
added defendants who could raise all pos» 
sible defences. Mirza, J., in In re, Malabar 
Forests & Rubber Co., Ltd. (2), held that the 
scope of O. XXI, r., 50, subr. (2), was 
limited, and it .was not open to the alleged 
Partner to take every possible defence on 
the summons. On the other hand, it was 
heldin In re, Tolaram v, Nathmull (8) at 
p. 999, that the language of r. 50, suber. 
(2) was sufficiently wide to parmit a person 
desiring to dispute his liability as a 
Partner to do so, not only on the 
ground that he was not a partner, but 
on other grounds as well. That case follow- 
ed the decision on our Appeal Oourt in 
Bhagvan Banaji v. Hiraji Premaji (1), 
which I have referred to before, in which 
it was held that all appropriate issues could 
be tried by the Oourt, that is,asI under- 
stand, all proper defences, or defences 
“appropriate” to the issue of the liability as 
partner, and appropriate also to the proce- 
dure under O. XXI, r. 50, sub-r. (2), In 
Chhattoo Lal Misser & Co. v, Naraindas 
Baijnath Prasad (4), the alleged partner 
was permitted to raise two defences (1) 
that he was not a partner, and (2) that even 
if he wasa partner, the decree could not 
be personally executed against him as he 
was a ward under the United Provinces 
Court of Wards Act. This alternative 
defence was allowed as a personal defence 
to the alleged partner. 

Certain draft issues were proposed by the 
learned Counsel for the alleged partners, 
bat in my opinion they were not all proper 
or appropriate issues. The only issues that 
arise for decision in my opinion are: (1) 
whether Oooverji Varjang and Malsy Virji 
or either of them were partners or was a 
partner in the firsa of Chenabhai Virji & 
Oo., at all material times for the purposas 
of this suit, (2) whether the original de- 
fendant Nagsey Ohampsey had notice of 
the dissolution of the firm of Chenabhai 
Virji & Oo.. dated October 28, 1924, and (3) 
whether it was agreed between Velji Versey, 
Ohenabhai Virji, Cooverji Varjang and Malsy 
Virji as partners of the original firm. Velji 
Versey and Obenabhai Virji the partners 


_ of the new firm, and Nagsey Ohampsey 


(2) 34 Bom, L R 617; 138 Ind, Oas. 3144 AIR 1932 
Bom. 334; Ind. Rul. (1932) Bom. 364. 

(3) 48 C W N 997 (999); 186 Ind. Oas, 44; A I R 
1940 Cal, 28; I L R (1939) 2 Cal, 312; 12 R O 


427. 
(4) 56 O 704; 121 Ind, Cas, 403; A IR 1930 Oal. 53; 
Ind. Rul, (1930) Oal. 115. e 
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the new firm should take over the dealings 
and transactions and accolnt of the original 
defendant and the original defendant 
should continue his. account with the new 

rm, . 

The question of the notice of dissolutien 
was raised only as being incidental to the 
alleged agreement, because according to 
Malsy Virji'’s affidavit* on the summons, 
enotice of dissolution was given to the origis 
nal defendant and thereĝfter the alleged 
agreement was arrived at, under which the 
new firm took up the account vf Nagsey 
Champsey the original defendant. The 
question of the aftleged agreement is impore 
tant, because if there was such an agree- 
ment to which Nagsey was party, it would 
be a complete answer to the chamber sume 
mons as to the liability for costs of the 
alleged partners, even assuming that they 
were partners, The issue as to whether it 
is the old firm or the new firm that has filed 
this suit is also incidental to ths agreement, 
for if there was such an agreement, any 
suit filed after the date of the agreement, as 
this suit filed, could only be filed by the 
new partnership of Ohenabhai Virji & Oo, 
The other issues with regard to estoppel 
and res judicata do not arise at all, nor have 
they been referred to any where, 

Coming to the merits of this summons, 
there is in the first place only the affidavit 
of Malsy Virji in reply. It purports to be 
filed on behalf of himself and Converji 
Varjang, but Malsy Virji could not file an 
affidavit on behalf of Oooverji Varjang for 
it is not shown that he held a power-of- 
attorney from Oooverji Varjang, nor was*he 
after the dissolution in any way the agent 
of Gooverji Varjang, The affidavit there» 
fore must be considered. as having been 
made by Malsy Virji alone and on behalf of 
himself. At the same time there was nothing 
to prevent Counsel even without an a{e 
davit from Oooverji Varjang from appearing 
both for Oooverji Varjang and Malsy Virji. 
The original partnership of Ohenabhai 
Virji & Oo., was started in 8, 197), and it 
did business in grain and seeds and also as 
commission agents. The partners at the 
time were Ohenabhai Virji, Velji Versey, 
Oooverji Varjang and Ghela Medan. Malsy 
Virji joined the partnership in S, 1976, 
Others joined later, and thereis no doubt 
that there were certain changes from time 
to time in the constitution ofthe firm. But 
by the end of B, 1980, i, e, October 28, 
1924, when the firm was dissolved ‘there 
was admittedly seven partners, The goed 
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of dissolution was executed by all of them on 
December 3, 1924, including Cooverji Var- 
jang and Malsy Virji, and their shares have 
been mentioned in the dead of dissolution. 
The original deed is not forthcoming, Before 
this suit Was filed, Chenabhai,Virji & Oo, 
had filed another suit, viz, suit No. 595 of 
1930, against Nagsey Chena & Oo., in which 
Nagsey Champsey was a partner. 

The suit was attended to on, behalf of 


the plaintiffs by Mr. Madgavkar of Thakore? 


das & Madgavkar, solicitors of this Court, 
That was @ suit on an equitable mortgage. 
An affidavit of documents was made by 
Velji Versey on behalf of Chenabhai Virji 
& Go. and Item No.4 in that affidavit is 
the deed of dissolution. The applicant’s 
present attorneys, Pandia & Oo, were 
attorneys for the defendants in that suit 
also. On their behalf inspection was taken 
in the office of Thakoredas & Madgavkar 
by their clerk Makanji Naik, and this 
inspection was put on record by Thskore- 
das & Madgavkar, Makanji Naik was called 
as a witness by the applicant, and he said 
that he made a careful copy of the original 
deed of dissolution in Gujarati, and he 
said that it was a correct copy. He further 
stated that he made enquiries as to the 
whereabouts of Velji Versey last month, 
but he could not be found in Bombay. 

The deed of dissolution is referred to in 
the affidavit also of Malsy Virji on thè 
summons, In his evidence in Oourt he 
admitted that the copy of the deed was a 
correct copy, though he did not remember 
all the names mentioned in it. He said 
that the statements made in it were correct, 
and two of such statements were separately 
putin. It is mentioned in thé deed that in 
the business done after the date of diesolu- 
tion, that is, in the name of Ohenabhai 
Virji & Oo., from 8. 1981, Oooverji Varjang 
and Malsy Virji would have no responsibi- 
lity, right or interest of any kind, but that 
a eum of Rs, 14,112-9-0 was due from cere 
tain persons in which all the seven partners 
including these two were jointly interested, 
and all the seven took the responsibility for 
the said dealings according to their shares, 
Then the particulars of the outstandings 
sre mentioned, amongst which the very 
first is the sum of Rs, 11,506:3-5 due by 
Nagsey Champsey the original defendant. 
It is further stated that these outstandings 
were doubtful ‘but nevertheless in respect 
of all of them’ all the partners including 
Cooverjiand Malsy were joint, and that if 
it was necessary to go to Court about these 
outbtandings, each one should éontribtfie 
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“the expense according to his share, and 
(that if anything was recovered that also 


should be taken by all according to their. 
shares. 
It is also stated in the deed that on 
making up the accounts sum of Rs, 24,000 
was due to Cooverji Varjang and Rs. 10,000 
to Maley Virji, but that these amounts were 
kept for answering joint credits and debits, 
viz., the land, the shares and outstandings 
in respect of which they wereall still joint. 
The deed of dissolution has admittedly been 
signed by Malsy Virji and also by Cooverji 
Varjang. The passage according to which 
the seven partners continued to be joint 
has been set out in the affidavit of Nagsey 
Champsey made in his lifetime in support 
of the summons, and that statement has 
not been denied by Malsy Virji in his affi- 
davit in reply. In fact he admitted it in 
the box as being correct. The present suit 
was filed on June 17, 1930, about three 
months after Suit No. 595 of 1930, Messrs. 
Thakoredas & Madgavkar, solicitors, alse 
attended to the plaintifisin this suit. In 
answer toa letter written in the previous 
suit as to who where the partners of Chena- 
bhai Virji & Oo., at the date of the accrual 
of the cause of action in that suit Messrs. 
Thakoredas & Madgavkar mentioned the 
names of those partners amongst whom 
were Cooverji Varjang and Malsy Virji. 

According to Mr, Madgavkar the partners 
of Chenabhai Virji & Oo., at the date of the 
accrual of the cause of action in this suit 
were the same, Oooverji Varjang was a 
partner from the very commencement. 
Malay Virji joined in S. 1976, but he said 
that the account of the dealings with Nagsey 
Champsey in the previous years was carried 
forward, and at the date of the dissolution 
Rs. 11,506 3-5 were due and payable by 
him. The account annexed to the plaint 
commences from 8. 1977 with the dealings 
of the previous years brought forward. In 
the recovery of this sum with the interest 
thereon both Cooverji Varjang and Malay 
Virji were interested according tothe deed 
of dissolution, and ib was to recover this 
amount with the interest accrued due there- 
on that the present suit was filed by Chena- 
bhai Virji & Oo. 

-In 8. 1985, 7. e. 1928-29, Ohenabhai Virji 
died, and his three sons Ramji, Vasanji and 
Popat were adwitted as partners in the 
firm. Chenabhai Virji died before this suit 
was filed in June 1930. After the suit was 
filed a draft arrangement was made on 
October 271933, between Velji Versey, the 
three sons of Chenabhai Virji and Oooverji 


1941 


COOVERSI VABJANG V. OOOVERBAT NAGSEY ofamPsey (BOM) 


133 


“ Varjang and Malsy Virji regarding the ° the firm, meaning presumably the firm of 


distribution of the partnership properties, 
shares, claims and debts that were oute 
standing, This arrangement was embodied 
in a writing which has been signed by all 
of them including Oooverji Varjang and 
Malsy Virji. It could not therefore be true 
that after the dissolution, when Oooverji 
Varjang and Malsy Virji retired from the 
firm, they were no longer concerned with 
any asset of the partnership. If they were 
interested in 1933 as the arrangement shows 
they were, they must also have been inter- 
ested when this suit was filed in June 
1930, in respect of the very sum which is 
mentioned in the deed of dissolution. 

Under the arrangement of 1933, Cooverji 
Varjang and Malsy Virji gave up their 
claims in respect of the Rs. 24,000 and 
Rs. 10,000 respectively. Velji Versey took 
his share and the sons of Ohenabhai Virji 
aleo got their shares. In respect of what 
was paid to the sons of Chenabhai Virji it 
was provided that the other partners would 
gither execute a release according to law or 
obtain a consent decree from the Court. 
With regard to the costs of these two suits, 
viz., Suit No, 595 of 1930 and Suit No. 1158 
of 1930, it was arranged that they should 
be borne by the three sons of Chenabhai 
Virji. A suit was filed by Velji Versey in 
this Court, being Suit No. 179 of 1934, on 
February 5, 1934, impleading the other 
parties as defendants, including Oooverji 
Varjang and Malsy Virji. Malsy Virji pre- 
tended at first that he knew nothing about 
this suit or the consent decree obtained on 
June 27, 1934, though Counsel appeared 
for all the defendants onthe consent decree 
under which according tothe arrangement 
they gave up their claims. Later in his 
evidence he admitted he knew about it. 

The arrangement of 1933, the suit that 
was filed in 1934,and the consent decree 
that was obtained in the suit, were all made 
between the partners of Chenabhai Virji & 
Co., including Cooverjiand Malsy, after the 
date of this suit. The original defendant 
Nagsey Ohampsey was not a party to any 
one of them, and there is nothing to show 
that he knew anything about the arranges 
ment or the suit or the consen decree. In 
his evidence before. the Oommissioner on 
the reference he said that he saw Chena- 
' bhai Virji at Goda in Cutch in Vaiehakh 
1939, i. e. May 1927, and he asked Chena: 
bhai about their firm of Nagsey Chena & 
Co, in which he and Chenabhai were part- 
ners, and Ohenabai told him that Cooverji 
Varjang and Malsy Virji had petirgd from 


QDhenabai Virji & Oo, Thereafter the two 
suits were filed in 1930, and Nagsey pre- 
sumably came to know of the terms of the 
deed of dissolution, a copy of which was 
taken on inspection by his attorneys. Mr, 
Madgavkar who attended to both the suits 
could not say who gave him instructions 
for the suit. He could not say definitely 
that Oooverji Varjang and Malsy Virji did 
not give him any instructions at all. He 
*took out a simmons ‘for bis costs against 
the partners of Chenabhai Virji & Co., but 
he served it only on some partners from 
whom he thought he could recover his costs. 
He further stated that he gave back the 
deed of dissolution to one of the partners, 
but could not remember to whom, 

I have already said before that in this 
suit there was a reference to the Oommise 
sioner and the Commissioner made his 
report and exceptions were filed. On the 
hearing of the exceptions Chenabhai Virji 
& Co., were made to pay Nagsey Champ- 
sey’s costs of the exceptions. The question 
arises as to which was the firm of Chena» 
bhai Virji & Co. who were made to pay 
these costs, The obvious answer is that the 
firm ordered to pay the costs was the firm 
that filed the suit to recover the sum of 
Re. 11,000 odd and interest amounting in 
all to Re. 16,000 odd, in which claim all 
the seven partners at the date of the disso- 
bution, inculding the alleged partners, were 
interested. The partnersof a firm who are 
partoers at the accrual of the cause of 
action can under the terms of O. XXX,,r.1, 
sue or be sued in the name of the firm. The 
cause of action in respect of the claim jn 
this suit accrued to Chenabhai Virji & Oo, 
when Oooverji Varjang and Malsy Virji 
were partners. It was therefore not the 
new firm after the dissolution but the old 
partners who according to the deed of dis- 
solution still continued joint in respect of 
this claim, who were the plaintiffs in this 
suit, and it was a gainst them that the order 
for costs was made. 

Counsel for the two alleged partners howe 
ever referred to para. 1 of the plaint and 
laid considerable stress on the present tense 
‘are’ in the very first sentence of para. 1 of 
the plaint, viz., “the plaintiffs are a firm 
doing business on large scale in grain”; 
according to the title they carry on business 
at Dana Bunder. It is however stated in 
that paragraph that there were monetary 
deslings between the plaintiffs and the de- 
fendant in respect of which there subsifted 
an account beetween the parties, In para. 1 
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of his written statement the original 
defendant said that the dealings between 
the plaintiffs and the defendant referred 
to in para. 1 ofthe plaint were started in 
or about S. 1971, i. e.from the very com- 
mencement of tbe partnership. The suit 
therefore fs in respect of the amount due 
from Nagsey Champsey in the account of his 
dealings with the firm from its commences 
ment. Oooverji Varjang and Malsy Virji 
are included in tha compendieus term, 
“Chenabhai Virj? & Co.” It does not matter 
that the firm was dissolved atthe date of 
the suit, se long as the claim in respect of 
which the suit is brought arose during the 
continuance of the partnership. 

Counsel for the alleged partners argued 
from para. 1 of the plaint in which the pre 
sent tense is used that there must have been 
an assignment to the new firm of the debt 
due by Nagsey Ohampsey to the old firm, 

“An assignment, however, cannot be presume 
ed from the use of the word “are.” It is 
always pleaded; but it is nowhere men- 
tioned in the plaint nor in the written state- 
mente In order, however, to get over the 
difficulty Malsy Virji pleaded the alleged 
agreement in his affidavit in reply. Parti- 
culars were asked for of the alleged agree- 
ment, but none were given. Their Counsel 
said that the agreement was arrived at in 
S. 1984, and Malsy Virji stated that it was 
arrived at in Goda in Vaishakh 8, 1984 
when he had come there to Ohenabhai Virji's 
house after the wedding of Chenabhai’s son 
Ramji, and that at that time Virji Versey, 
Chenabhai Virji, Cooverji Varjang, himself 
and Nagsey Ohampsey were present. When 
he was confronted with certain post-cards 
written in S. 1984 by Ohenabhai Virji from 
Bombay about this time, he said that the 
marriage took place in Vaishakh of S. 1983, 
and that the alleged agreement was also 
arsived at about that time. 

What isthe alleged agreement according 
to him? He first stated that Nagsey 
Ohampsey said that he would deal with 
the new firm of Chenabhai Virji & Oo. 
Further pressed, he said that Nagsey 
Ohampsey stated that “he would understand 
about his account with the new frm.” No 
One else present said a word, and it is not 
clear what Nagsey said, if at all. Itis not 
alleged that anyone said he agreed to what 
Nagsey is alleged to have said. This is all 
the evidence about the alleged agreement, 
Neither Velji Vérsey aor Ocoverji Varjang 
has NG called. None of the sons of Ohena- 
bhai Virji has been called, but with them 

sia said he was on hostile terms, Further, 
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vin order to show that the claim in this suit 
was different from what was mentioned in 
he deed of dissolution, Malsy Virji said in 
his affidavit that there were further dealings 
between the new firm and Nagsey Champsey 
in respect of which Rs. 16,000 odd became 
due. As a matter of fact the additional sum 
over and above Rs, 11,000 odd is made up 
only of interest. Malsy Virji did not impress 
me as a truthful witness on the question of 
this agreement, andIdo not believe him 
on the point; in my opinion, there was no 
such agreement at all, Nor do I believe him 
when he alleges that this suit was filed with- 
out his knowledge and consent. 

. In the result, the firm of Chenabhai Virji 
& Oo. which according to the order of 
Somjee, J. was made to pay the costs of the 
exceptions to Nagsey Champsey, was the 
firm which consisted of the partners inte- 
rested in the claim in the suit under the deed 
of dissolution, These include the two alleg- 
ed partners Cooverji Varjang and Malsy 
Virji, and in my opinion the original, 
defendant was, and after him his widow as 
his heir and legal representative is, entitled 
to execute the order for costs against them 
as having been partners in the firm of 
Ohenabhai Virji & Oo. I find on the issues 
which have been raised that the two alleged 
partners were partners in Chenabhai Virji 
& Oo, at all times material to the suit, and 
that even if Nagsey Champsey had notice of 
the dissolution, he was nota party to any 
such agreement as is alleged by Malsy. I 
would therefore make the chamber summons 
absolute with costs, including the costs of 
this hearing, against Oooverji Varjang and 
May Virji; costs to be taxed; Counsel certi- 
fied. . 

(The plaintiff appealed and the Division 
Bench gave the following judgment.) 


Messrs. K.M. Munshi and M. M. Desai, 
for the Appellants. 


Mr, N. P. Engineer, for the Respondent, 
Judgment of the Division Bench. 


Beaumont, C. J.—This is an appeal 
against an order of B. J. Wadia, made on a 
chamber summons taken out by the res- 
pondent under O. XXI, r. 50 (2). The mate: 
rial facts are thatin the year 1930 a suit 
was filed by Messrs. Chenabhai Virji & Oo., 
against Nagsey Champsey, and in due course 
there wasa reference to the Commissioner 
for taking accounts, the Oommissioner 
made bis report to which the defendant took 
out exceptions. On November 11, 1937, the 
exceptions were allowed by the learned 
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Judge and the plaintiffs were ordered to ° 
pay certain costs to the defendant. A ques: || 
tion then arose as to wko were liable to pay 
those costs, i. e, who were covered by the 
firm name of Chenabhai Virji & Co. On 
July 15, 1938, the legal representative of the 
defendant, who had died in the meantime, 
took out this chamber summons under 
O. XXI, r. 50 (2), Civil P. O., for leave to 
execute the order of November 11, 1937, 
against the appellants as partnersin the 
plaintiff firm, and the learned Judge gave 
the leave required. From that order this 
appeal is brought. The first point taken is 
a preliminary objection that an application 
under O. XXI, r. 50 (2) is an applica- 
tion in execution and cannot be made un: 
less in the first instance a regular darkhast 
has been filed in compliance with O. XXI, 
r. 11. Mr. Munshi contends that there must 
bea regular application and then after hav- 
ing started the execution proceedings in a 
regular manner, an application can be made 
to'the Court for leave to execute the decree 
against a particular defendant. Rule 10 
of O. XXI, provides that when a holder of 
a decree desires to execute it he shall apply 
to the Court which passed the decree, and 
under r, 11 he has to specify the manner 
in which he proposes to execute the decree, 
Underr. 50 (1) it is provided that where 
a decree has been passed against a firm 
execution may be granted against partners 
who have been served, We are not 
concerned with the suber. (1), but suber, (2) 
Says: 

Whero a decree-holder claims to be entitled to 
cause the decree to be executed against any person 
other than such a person as is referred to in sub-r, (1), 
els. (b) and (c), as being 8 partner in the firm, he may 
apply to the Court which passed the decree for leave 
and where the liability is not disputed, such Court 
may grant such leave, or, where such liability 
is disputed, may order that the liability of such 
person be tried and. determined in any manner 
in which any issue a suit may be tried and 
determined.” 

Therefore, before executing a decree 
against a firm against some alleged partner 
who has not been served it is necessary 
to get the leave of the Court under that 
sub-rule. Itis difficult to “see what useful 
purpose is served in making an applica 
tion to execute the decree before leave has 
been obtained. Mr. Munshi contends that 
an application under r. 50 is an application 
in execution, and one of the mcdes of exe- 
cution which must be specified under r. 11. 
But the application is one preliminary to 
taking any effective step in execution 
against persons who are coveyed by that 
rule. Conceding that it is aft application 
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in execution, nevertheless, it is a special 
form of application whichis covered by a 
particular rule. It seems*to us that it is 
not apt tosay that an application for leave 
under r. 50 isa modé of execution referred 
to in r, 11. It is preliminary to any mode 
of execution’which may be proposed againat 
a particular party. Therefore on the word- 
ing of the rule we see no reason to differ 
from the learned Judge Who thought that an 
eppPlicatior under r. 50 (2) could be made 
without any previous apDlivation for execu- 
tion under r. 11, 

We understand that the learrfed Judge 
asked the Prothonotary to inform him what 
the practice in this matter was on the origi- 
nal side and the Prothonotary made a note 
to the effect that formerly on the original 
side an application to execute used to be 
made, and in that application a notice under 
r. 50 was made returnable before the Cham- 
ber Judge to show cause why the decree 
should not be executed against the particu: 
lar person alleged to be a partner; but, 
while the late Sir Dinshah Mulla was the 
Chamber Judge he changed the prætice, 
aud held that no application for execuse 
tion could be made until leave was first 
obtained by the executing creditor, and he 
directed that that should be done by means 
of a chamber summons and not by on appli» 
cation for execution. That practice has since 
been followed on the original side. 

We are not prepared to go so far as 
Sir Dinshah Mulla is said to have gone in 
saying that an application for execution 
cannot be made unless leave has first been 
obtained under r. 50 (2). It may be desired 
to execute the decree against one partnerin 
the firm who has been served and in respect 
of whom no leave is required, and also 
agaiast another alleged partner who has not 
been served. We think that an application 
under r. 11 seeking to execute fhe decree 
against these two persons, showing that the 
application against one of the persons is 
contingent on leave being obtained under 
r. 50 (2), would be a good application for 
execution, and we do not wish to commit cur- 
selves to the view, which seems to bave ape 
pealed to the late Sir Dinshah Mulla, that 


an application under r. 50 (2) is not an, 


application in execution. We are inclined 
tothink that itis, but we are entirely in 
agreement with the view taken by the trial 
Judge that itis not necessary to apply in 
execution first, and then apply for leave 
afterwards. In acasecovered by r. 5p (2) 
we think that the logical course is to apply 
for leave first, and to execute the depree 
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afterwards. Therefore, in our opinion, 
preliminary objection fails. 

On the meritse the only questicn 
can be dealt with under r. 50 (2) is as to 
the liability of the appellants who are 
alleged to be partners to answer the decree 
against thè firm. The decree.against the 

rm stands, but the Court has to determine 
against whom that dectee can be. executed. 
Frem Ex. J which is a deed of dissolution 
of the firm of Chenabhai Virji & Oo., dated, 
December 3, 1924, it appears that prior 
to that date there were seven partners in 
the firm, including the appellants, and as 
from October 28, 1924, the appellants 
went out of the firm; but eertain debts due 
to the old frm, including the suit debts due 
by Nagsey Champsey, were retained, The 
document provides that those debts belong- 
ing to the then partnership shall be retained 
and shall belong to the seven persons in 
proportion to their respective shares. Then 
there is a provision that if in connexion 
with those debts it is necessary to have 
recourse to Courts then all those seven 
pereops are to pay the costs by contributions 
towards the seme in the proportion of their 
respective shares. It seems to us clear that 
the name of Messrs. Chenabhai Virji 4 Co., 
as plaintiffs in the suit covers the old firm 
because these plaintiffs were suing in rese 
pect of a debt due tothe old firm retained 
by the members of the old firm, and all the 
facts alleged in the plaint relate to acts of 
the old firm. So that we have no doubt that 
the firm which sued was the firm which 
included the appellants, 

Mr. Munshi contends that the effect of 
the dissolution deed was to terminate the 
partnership for all purposes, and to retain 
the excepted debts as debts belonging to 
the previous partners jointly, and that their 
right was as joint creditors and not as 
paytners. In our opinion, that is not the 
effect of thé dissolution deed. We think the 
effect of that deed was to diesolve the parte 
nership except as to the excepted debts and 
that the excepted debts remained partner- 
ship assets. That being so, one partner 
would have the authority to recover the 
debt on behalf of all the partners. The suit 
was thus properly brought on behalf of the 
old firm and ie binding on the appellants, 
In our opinion, therefore, the appeal fails 
and must be dismissed with costs. 

Kanla J.—The firm of Chenabhai Virji 
& Oo. described as casrying on business in 
Bombay, filed Suit No. 1158 of 1930 against 
Nagsby Ohamysey, In the plaint it was 
st thatin S. 1977 the defendant was 


COOVEBEJI VARJANG V. coovERtAr NAGSEY OpAMPSBY (BOM.):- 


19110 


the § charged with ccmmitting murder and for 


the purpose of his trial different amounts 


‘which Å were borrowed from the plaintiffs. It was 


further alleged that the account between 
the parties was a mutual, open and current 
account up to §. 1979 (1922-23). The 
prayer was to recover sixteen thousand and 
odd rupees alleged to be due atthe foot of 
that account, To the plaint are annexed 
particulars of the claim and they start with 
an opening balanceon November 11, 1920, 

he last item showing a transaction is in 
8.1980. Thereafter, the account is only 
carried forward from year to year after 
adding interest on the balance due at the 
foot of the previous year’s account. The 
defendant filed a written statement in 
which hedisputed his liability on varioug 
grounds. The only relevant point to be 
noticed here is that it was not contended 
by the defendant that the firm which filed 
the suit in 1930 was not the firm with 
which he had sny dealings. The parties 
went toa hearing and a decretal order of, 
reference to the Commissioner was made to 
take the accounts. 

Velji Versi, who had declared the plaint, 
gave evidence before the Commissioner, 
and he was asked about the constitution of 
the firm in and prior to S. 1977 and theree 
after, The reason was that in S. 1980 there 
was a deed of dissolution between the part- 
ners of the firm then existing, This deed 
is dated December 3, 1924, and provides 
for the dissolution and winding up of the 
firm in respect of matters therein mentioned 
as from October 28, 1924. I shall deal 
with those terms later on. In the course 
of his evidence, Velji stated that in 1930 
three persons (who were cther than the 
appellants) were partners in the firm of 
Ohenabhai Virji & Co, The defendant filed 
exceptions to the Oommissioner’s report 
and at that time, pickingeup this statement 
in the evidence of Velji, it appears to have 
been urged that if Velji’s statement was 
accepted as true, the plaintiffs had no cause 
of action. The exceptions were dealt with 
by Somjee J., whoruledthat the defendant 
was not entitled. to raise that contention at 
all because it was toolate. Somjee, J. having 
allowed the exceptions it was found that 
the plaintiffs were not creditors of the defen- 
dant and the suit was thereupon dismissed 
with costs. | In execution of that order for 
coste the respective of the original 
defendant took out a chamber summons 
under O. XXI, r. 50 (2), to make the 
appellants liable, and B. J. Wadia, J. 
after hearing tte parties found the issue 
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‘against the- appellante. The appeal is Ì The second contention was that before 


from that finding. 


Three points are urged before us. The 
first is that the decree passed after the 
disposal of the exceptions makes the firm 
of Chenabhai Virji & Co., which was 
doing business in 1930, only liable and 
the defendant was not entitled to contend 
that the appellants whọ were partners 
only in the firm that was in existence from 
S. 1977 to 1980 were included in the firm 
of Chenabhai Virji & Oo., which was orders 
ed to pay the costs, That contention ap- 
pears to have been put forth on the ground 
of estoppel and res judicata. Obviously 
neither of these two grounds can be 
sustained. In the first instance they were 
not pleaded in the affidavit filed on be- 
half of the appellants to show cause against 
the chamber summons. In order to estab- 
lish a plea of estoppel, it is essential to 
plead representations on the part of the 
other side, action on the part of ths appele 
lànts on the footing of those representa» 
tions and detriment to them thereby, 
None of those facts are alleged, much less 
proved. 


_ As regards the plea of res judicata it 
is obvious that that contention must fail 
because the very basis of the contention 
is that „the appellants were not parties to 
that litigation, The contention which may 
however be formulated is that the decree 
in fact was passed against the new firm 
of Ohenabhai Virji & Co., which was doing 
business in 1930 when the suit was brought, 
and it was that firm which was made liable 
to pay the costs. That contention is un- 
. sound because the Court had not decided 
(as was attempted to be contended by the 
appellants) that it was the new firm of 
Chenabhai Virji & Co,, which had brought 
the suit. When that contention was sug 
gested by the defendant before Somjee, J., 
he was prevented from urging it on the 
ground that it was too late. Having re- 
gard to the pleadings, and the order of 
Somjee, J., the decree ultimately passed, 
instead of supporting the appellants’ case, 
goes against their contention. The suit 
was treated as filed by the ‘firm which had 
dealings with the defendant since 9. 1977 
, and which came to an end in 8. 1980. 
The defendant had not contended that be 
had no dealings with the firm, as he 
should kave, if he understood the claim 
to be by a firm which was in existence 
only in 1930 This contention must he 
rejected. F ° 


a chamber summons under O. XXI, r. 50° 


| | (2) could be taken out it was necessary to 


file an application under O. XXI, r. 11, 
and in default the, summons must fail. 
To support this contention the scheme of 
O XXI, was-relied upon. I agre& with the 
line of reasoning stated in the judgment 
of the Chief Justic® just delivered, and 
want to add a few werds on this point. 
Rule 50 is classified. under the heading 
“Attachment of Property. It is clearly 
out of place there. The proceeding and 
subsequent rules all deal with attachment 
of property. Rule 50 (1) deals with the 
question of the @ourt granting execution, 
It provides that execution in respect of a. 
decree passed egainst a firm can be grant- 
ed against (a) the property of the firm (b), 
any person who has appeared under O. XXX 
rr-6 and 7, or who had appeared or been. 
adjudged to be a partner, or (c) any pers- 
son who has been individually served as 
a partner with the summons and has failed 
to appear, Sub-r. (2) then provides for 
a contingency where 8 decree on, the: 
face of it is not against any indivi-- 
dual persons, nor against persons whoss 
liability had been determined under cls. 
(b) and (c) of suber, (1), The law permits 
the liability of such person as a partner 
to be determined and sub-r. (2) provides 
for that contingency. It assumes, as the 
word “claims” shows, that the decree- 
holder had not so far established his right 
to cause the decree to be executed against 
such a psrson. Therefore he has to go to 
the Court and ask for leave to cause the 
decree to be executed against such par- 
son in his capacity as a partner. 

The concluding words of that sub-rule 
show that the question has to be deter- 
mined as if it was an issue in the suit 
and to leave no doubt on the question whe- 
ther the order made under sub*r, (2) was 
covered by s. 47 or not, sub-r. (3) prò- 
vides that the decision shall operate as if 
it was a decree forthe purposes of appeal 
and otherwise. The question is not; whee 
ther this a matter in execution or not. 
The question really is whether the person 
who holds the decree against a firm can 
execute it against a person whois not on 
the face of the decree a judgment-debtor 
nor a person whose liability as a partner 
has actually or in law been determined. 
When such a person is sought to be made 
liable, the decree-holder has to come to 
Court and apply for leave first. {The 
practice poe by the eae as 
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Prevailing for many years past, I believe, 
‘is based on the ground that an applicatiorf 
for execution shfould be made after the 
question, whether the person against whom 
‘execution is intended‘to be taken is lia- 
ble or not, a8 partner under the decree, is 
determined. To get that question deter- 
mined leave is necegsary and therefore 
in my opinion an application for execution 
under O. XXT, r,°1], is not a condition 
precedent to an application ‘for leavee 
under O. XXI £, 50 (2), I therefore agree 
that the preliminary objection fails, 


The last point urged was that the part- 
nership which existed fn S. 1977 was 
dissolved by the deed of dissolution (Ex. J) 
and therefore Velji Virji had no authority 
to file this suit six years after that deed 
‘was executed by the partners. The quese 
tion therefore depends on what is the 
-effect of that document. As I read it, the two 
persons. who did not want to continue in 
the business of Ohenabhal Virji & Con 
‘thereafter carried on, agreed to the 
accounts of the business so far done. Their 
‘Claim against the other partners was 
ascertained and the amounts were included 
‘in the accounts, In respect of the outstand- 
ings from certain named debtors, the part- 
ners did not agree to come to a dissolution. In 
‘terms, it was recited that the claims against 
the therein mentioned persons belonged tọ 
the seven partners in partnership. The 
translation of the word (Majmu) made in 
the official translation as “jointly” is not 
‘quite accurate. When the original word 
was pointed out to the learned Counsel 
fof the appellants he did not dispute that 
the word (Majmu) meant partnership. That 
clearly negatives the contention of the 
appellants. Itis also clear from the docu- 
ment executed by the partners (including 
‘the appellants) in 1933 (Bx. H) that they 
recognized these assets as still belonging 
to their partnership and it was provided 
that in respect of the High Court suit 
which was then pending the costs there- 
after to be incurred were to be borne by 
certain partners only. Relying on that 
document, in the suit filed for the dis- 
‘solution of the partnership firm of these 
seven persons, a consent decree was ‘taken. 
In that the outstandings to be recovered 
from the debtors are specifically allocated 
to certain partners. It is therefore clear 
‘that both cn the construction of the docu- 
mentg and as understood by the parties 
themselves this debt was treated as a 
partperehip property. The appegl there- 
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fore fails and I agree that it should be 
qcismisced with costs. 
D. Appeal dismissed, 


PATNA HIGH COURT 
Appeal from Original Order No. 179 of 
1940 
September 6, 1940 
OHATTERJI, AND MEREDITH, JJ. 
Thakurain KUSUM KUMARI 
—APPHLLANT 
versus 
Firm HARNATH RAI BIRIJRAJ— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 47— 
Objection going to the root of jurisdiction, should 
not be rejected summarily—Judgment-debtor taking 
objection that tenure is ghatwali—Objection can be 
raised under 8.47. . 

Where ifthe tenure be really not saleable, that 
question must be determined before the sale can 
take place. The mere fact that the objection was 
filed late is no ground for rejecting it, although 
the judgment-debtor may be made liable to pay cost. 
Where the objection goes to the root of the juris- 
diction of the Oourt to hold the sale, the Oourt 
should not reject the objection summarily, 

The contention of the objector that the property 
isa ghatwali tenure is nottantamount to an asser- 
tion that the jndgment-debtor is holding the pro- 
perty as @ public servant, in other words, he is 
holding it as a trustee. The judgment-debtor 
holds the property in his own right and he is 
entitled to enjoy the usufruct thereof, and the objec- 
tion is taken by the judgment-debtor himself, 
Under s. 60 of the Civil P. C. no property is liable 
to be attached and sold over which the judgment- 
debtor has no power of disposal. Such an objection 
can certainly be raised under s. 47 of the OivilP. O. 
It does not amount toa claim under O.XXI, r. 58. 


A. from an order of the Subordinate 
Judge of Bhagalpur, dated July 26, 1940. 


Messrs. R. S. Chatterji and Ram Pratap 
Singh, for the Appellant. 
Mr. G. C. Mukherji, for the Respondent. 


Chatterji, J—This iĝ an appeal from 
an order rejecting the judgment-debtor's 
objection under s.47 of the Oivil P.O, on 
the ground that it was filed too late. The 
objection taken was that the property which 
was sought to be sold was a Govt. Ghatwali 
tenure and was not saleable. The objece 
tion was filed on the date of sale and the 
learned Subofdinate Judge summarily dis- 
missed the objection. 

If the tenure be really not saleable, 
that question must be détermined before 
the sale can take place. The mere fact 
that the objection was filed late is no 
ground for rejecting it, although the judg- 
ment-debtorg may be made liable to pay 
costs. The bbjection goes to the root of the 
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jurisdiction of the Court to hold the sale. 
In my view, therefore, the Subordinate 
Judge should not have rejected the objection 
summarily, 

Mr, G. O, Mukherji on behalf of the 
respondent contends that the objection was 
really a claim under O. XXI, r. 58 and 
therefore, the appeal does not lie. He 
argues that the contention that the property 
isa Ghatwali tenure is tantamount to an 


assertion that the judgment-debtor is hold-, 


ing the property asa public servant, in 
other words, he is holding it as a trustee. 
This argument, tomy mind, has no force 
at all. The judgment-debtor holds the 
property in his own right and he is entitled 
to enjoy the usufruct thereof, and the 
objection is taken by the judgment-debtor 
himself. Unders, 60 of the Givil P. O. no 
property is liable to be attached and sold 
over which the judgment-debtor has no 
power of disposal. Such an objection can 
certainly be raised under s. 47 of the Civil 


I would, therefore, allow the appeal, set 
aside the order of the Court below and re- 
mand the case for disposal according to 
law. The judgment-debtor, however, must 
pay costs to the decree-holder of both the 
Courts, Re. 50 for each Court. 

I should observe that the execution case 
must be kept pending. 


Meredith, J.—I agree. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 10 of 1939 
February 29, 1940 i 
BEAUMONT, O., J. AND SEN, J. 
VISHWESHWAR NARSABHATTA 
GADDADA—APpPELLANT 


VETSUS 
DURGAPPA IRAPPA BHATKAR 
. — RESPONDENT 

Specific Relief Act (I of 1877), s. 23 (b)—Option 
to re-purchase, whether assignable when it is 
described as personal to grantee and not assignable. 

Both under the common law and under s. 23 (b), 
Specific Relief Act, an option to re-purchase pro- 
perty is prima facie assignable, though it may be 
so worded as to show that it was to be personal to the 
grantee and not assignable, 46 nd. Oas. 734 (1) and 
151 Ind. Cas. 536 (2), dissented from, 109 Ind. Cas. 
765 (3), relied on, 


L. P. A, against the judgment of Mr, 
Justice Lokur, in S.A. No. 781 of 1936, 


Mr. G. P. Murdeshwar, for the Appeélant. 
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Messrs. D. R. Manerikar and R. A. 
panar for Respondents Nos. 1 and 2 
respectively. ° 

Beaumont, C. J.—This is an appeal 
under the Letters Patent from a decision of 
Lokur, J., as he then was, in second appeal, 
The plaintif is suing to recover the suit 
property from defendant No. 1, and the 
material facts are these, The suit property 
atone time belonged te the father of the 
plaintiff, and he sold it.in 1901 to the father 
of detendant No. 2, The father of defen~ 
dant No. 2 died prior to 1926, leaving three 
sons the eldest of whom was named Maha- 
bleshwar. On August 8, 1926, Mahablesh- 
war, as the manager of the family, sold the 
suit property to defendant No. 1 for a sum of 
Rs. 600. On August, 10 that is two days later 
defendant No. 1 granted a permanent lease 
of the property to Mahableshwar, which 
lease, the learned Subordinate Judge says, 
came to an end for non-payment of rent, 
and nothing turns upon that. On the same 
day defendant No. 1 granted to Mahablesh- 
war an option to repurchase the property 
at the price of Rs. 600, the option being 
contained in Ex. 48, to which I will refer 
more particularly in a moment, Maha- 
bleshwar and the third brother died in or 
prior to 1930, leaving defendant No. 2 as 
the sole surviving coeparcener, In 1933 
defendant 2 assigned his right to repur- 
chase under Ex, 48 to the plaintiff for 
Rs. 400. On September 2, 1933, the plaintiff 
filed this suit, claiming redemption on 
the basis that the transaction was really a 
mortgage, but subsequently the plaint was 
amended by adding a claim for recon- 
veyance under Ex. 48, and thereafter te 
plaintiff abandoned the claim that the trans- 
action was a mortagage. On December 
4, 1933, the plaintiff deposited Rs, 600 in 
Court, being the purchase money payable 
under Ex. 48. The learned Subordinate 
Judge of Sirsi dismissed the plaintiff's sujt 
on the ground that the option of repur- 
chase in Ex. 48 was not assignable. The 
learned District Judge of Kanara in appeal 
reversed that decision and decreed the 
plaintif’s suit. In appeal to this Oourt 
Lokur, J., reversed the decision of the 
lower Appellate Oourt and restored the 
decree of the trial Oourt, holding that the 
option of repurchase was not assignable, 
and the question is whether that decision 
is right. 

There can be no deubt that both under 
the common law and under s. 23 (b), Speci- 
fic Relief Act, an option to repurchase êsa 
perty is neima facie assignable, though it 
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may beso worded asto show that it was tol action for purchase and repurchase was onee 


be personal to thé grantee and not ag 
signable, Under s. 23 (b), Specific Relief 
Act, 1877, it is provided that the specific 
performance of a contyact may be obtained 
by the representive in-interest, or the prin- 
cipal, of Any party thereto: provided that 
where the learning, skill, solvency or any 
personal quality of such party is a material 
ingredient in the .contract. or where the 


contract provides that his interest shall nok 


be assigned, hia representative-in-interest 
or his principal shall not be entitled to 
specific performance of the contract, unless 
‘ where his part thereof has already been 
performed, The questien, therefore, is 
whether on the true construction of Ex. 48 
the option to repurchase is made non-as- 
signable. That document is addressed to 
Mahableshwar, manager of the family, and 
Tecites : 

“You sold your maliki lands to me, on August 
8, 1926, for Re. 600, and gave into my possession 
the said lands which you asked me to give back 
to you in permanent tenancy which I did on August 
10, 1926; and I have given them into your posses- 
sion į but as you asked me earnestly to execute 
an agreement to give back the properties if the 
amount of Rs. 600 which is the consideration for 
the sale is paid in a lump sum after five years 
and within fifteen years from this date, I consent- 
ed and have now executed the agreement for recon- 
veyance on the conditions mentioned below. There- 
fore, if in future after five years and within fifteen 
years from this date the amount of Rs. 600 being 
the consideration of the sale is paid at any time, 
I shall, without making any objection, reconvey 
your properties to you.” C 


Then lower down it provides that: _ 

“If thè amount of the sale is not paid within 
the abovementioned period and get the properties 
released, neither you nor your successors-in-title 

ate any right to claim a reconveyance of the 
property subsequently”. 

It seems to me in the first place that on 
the true construction of that document the 
option to repurchase was part of the origis» 
nal ccntract. for gale, I mention that point, 
because it the trial Court an issue was 
raised as to-whether there was any con- 
sideration for the option, and the learned 
trial Judge held that it wasa case of mutual 
promises, each constituting consideration for 
the other, asin the case of a contract for 
sale. That is clearly wrong. There is no 
SpeCial consideration given for the option, 
and, as there is no obligation on the 
grantee to exercise the option, if the option 
stood by itself, it would be without consi- 
deration. But I feel no doubt on the 
wording of the dccumeat, particularly the use 
of the past tense'in the expressions ‘you ask» 
ed me earnestly to execute an agreement” 
ang “I consented” that the a trang- 


Therefcre, there was consideration for the 
grant ofthe option. In the lower Appel: 
late Court, and in second appeal, the only 
question argued was whether the exercise 
of the option was confined to the grantee 
and to- members of his family, or whether 
it could be assigned to a stranger. Upon 
the construction of the document I can see 
no reason for holding that the grantee 
was not to be at liberty to assign the 
Benefit of the contract to anyone he chose. 
I would note in passing that in England 
a contract of this sort creates an equitable 
estate in the land which would bind a pure 
chaserwith notice, but, as equitable estates 
are not recognised under Indian law, the 
rights of the parties have to be dealt 
with ex contraciu., However, asthe original 
grantor of the option is before the Court, this 
point is not material. Lokur,J., decided 
that the option was not assignable on the 
strength of a decision of this Court in 
Vithoba Madhav v. Madhav Damodar (1) 
and a later decision of this Court, follow- 
ing that case, in Har Kisandas v. Bat 
Dhanoo (2).In Vithoba Madhav v. Madhav 
Damodar (1) the contract of re-sale was 
worded differently to the contract in the 
present case, and therefore the caseis not an 
authority binding upon as; but it is argued 
that we should follow and apply the reason- 
ing upon which the decision was based. 
The reasons are stated by Beaman, J,, in 
following terms (p. 349*) : 

“The sentiment of the agricultural classes in this 
country towards their land is well-known to every 
Judge of experience; and we can well understand 
that the creditor may have so far relented as to 
have given his debtor this locus penitentia after 
the lapse of ten years and so enable him to get 
back his family land. Founding the motive of the 
whole contract in this sentiment, it would be ap- 
parent that the vendee would have had no 
like inducement to allow any stranger to buy this 
land from him after the lapse of ten years at 
the price he-had_ paid for it. There may have been 
a very good and sufficient reason why he should 
have made this concession to the original owner 
of the land and his descendants, meaning by that 
term his family, but we can see no reason what- 
ever why the vendee should have bound himself 
in like manner to sell to anyone who had no 
previous connection with or interest in the land. 
That being my view of the true nature of the sale 
deed of 1903 ang the intention of the parties when 
the reservation clause was made, it follows that 
assignees outside the family could not enforce the 
contract specifically. This would {then be a case 
of personal quality mentioned in s, 23, Specific Relief 
Act.” s 

(1) 42 B 344; 46 Iad. Oas. 734; AIR 1918 Bom 158; 
20 Bom, L R 654, 

(2) 36 Bom L R 290; 151 Ind. Oas. 536; A I R 1934 
Bom 171; 7 R B 68, 


*Page ef 42 B.—[Ea.)} 
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Heaton, J. also recognized that the deci- 
gion turned on the terms of the particular 
contract with which the Court had to deal, 
But he says in the course of his judgment 
(p. 351*) ; 

“In England aright of this kind would be assign- 
able unless it were shown not to be so. Butin 
India I think the sentiment of the people as re- 
gards ownership of land is altogether antagonistic 
to the English idea of assignability, In the first 
instance, one would assume that where there was 
an agreement to sell back family land to a member 
of the family, that agreement was intended to sube 
sist only for the benefit of the members of that 
family.” 

The actual decision may have been justi- 
fied by the terms of the particular contract 
in question ; but I must confess that I have 
great difficulty in following the reasoning 
on which it was based, The principal enun- 
ciated by the learned Judges seems to 
come to this, that the agricultural classes 
in India have a sentimental regard for 
their land, that the Oourt will take judicial 
notice of such sentiment and will assume 
it to exist without any evidence and note 
withstanding the fact that the particular agrie 
culturist concerned has shown a desire to 
sell his land toa stranger, that this senti- 


mental regardis a personal quality of an. 


agricultrist witbin s. 23, Specific Relief 
Act, and accordingly a contract to re-sell 
land to an agriculturist must be construed 
differently to a contract to re-sell land to 
anyone else, in the former case the pre- 
sumption being that the contractis intended 
to be personal, whereas in the latter case 
the presumption is that it is assignable. 
If any such rule as that is to be enacted, it 
should be by the Legislature and not 
by the Courts. It is obvious that without 
definitions there would be difficulty in work- 
ing such a rule; who is to be an agri- 
culturist within the meaning ofthe rule ? 
and what land is to be affected by it: 
Is it to be only ancestral land, or is it to 
include self-acquired property ? Moreover, 
the learned Judges do not seem to have 
appreciated that the benefit which they 
sought to confer on the grantor of the 
option by restricting its exercise to the 
original grantee and his family is largely 
illusory, because, if the grantee desired to 
sell the land to a stranger, “he need only 
exercise the option himself, and the next 
day sell the land tothe stranger. In the 
particular case, with which we Haye to deal, 
the period of option has not yet expired. 
If Lokur, J.’s view that the option could 
not be assigned to the plaintif is right, 


there is nothing to prevent defendent No, 2 
[Kd] ° 


“Page of 42 B.— 
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$ trom exercising the option himself, paying 
Rs. 600 under it to defendant No. 1, and 

f then selling the land to-the plaintiff for 
Rs, 1,000, in which case precisely the same 
result would be arrived at, as if the option 
were assignable, 

In my view the reasoning of the learned 
Judges in Vithoba Madhav v. Madhav 
Damodar (1) ` cannôt be supported on 
principle, and I think.also that it is in- 
gonsistent swith the decision of the Privy 
Oouneil in Sankalguna Nayudu Chinna 
Munuswami Nayakar (3). In that case the 
property in suit was a village, and on the 
sale of the village an option had been 
given to the vemdor to repurchase within 
a period of thirty years. The option had 
been assigned to the plaintiff, and the Privy 
Council, confirming the decision of the High 
Court of Madras, held that the option was 
assignable. No suggestion was made that 
in dealing with options for repurchase of 
land in India any special presumptions 
should be called in aid. I can see no 
reason why a man should be presumed 
to have less sentimental regard for his 
ancestral village than for his ancestral 
field. In the judgment of Ramesam, J., 
one of the learned Judges of the High 
Court of Madras who decided the case, 
this argument is referred to at p, 400*, and 
the learned Judge says : 

“Mr, Varadacharihas conceded that the faimly 
of Subrahmanya Ayyar was the object of Venkata- 
pathi Nayudu’s bounty and -the option may be 
exercised by the heirs, but argued that it is not 
assignable. But this seems to be a distinction with- 
out any principle to support it”, 5 

Bo that the actual point, that the option 
was limited to the grantee and his famiby, 
was raised in the High Oourt, and the 
argument found no favour there, or in the 
Privy Council. It seems to me that that 
case is inconsistent with the principle 
that there is some special rule applicahle 
to options for repurchase given t¢ members 
of the agricultural classes in India. The 
other case on which Lokur, J. relied, Har 
Kishandas v. Bat Dhanoo (2), may also 
have been justified as a decision on the 
particular contract there in suit, but I 
think that the reasoning, which followed 
that in Vithoba Madhav v. Madhav Da- 
modar (1) cannot be supported.. If parties 
desire that the exercise of an option to 
repurchase land is to be confined to the 
original grantee, or to him and his family, 


(3) 55 I A243; 109 Ind, Gas, 765; A IR1928P O 
174; 51 M 533; 320 W N 850; 28 L W ol; 180 LJ 
125; 55 M L J 198; 39 Bom L R 1379 (P O». 
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they must so provide in the document them 10 per cent. of the profits. This 


creating the option. There is no such 


decree was interpreted in the Court of the 


provision, express or implied, in Ex, 48.4 Judicial Commissioner of Oudh on July 13, 


In my opinion, there is no ground in this 
case for saying that fhe option contained 
in Ex. 48 is not assignable, and I think 
that the ‘decision of the learned District 
Judge was right. The appeal therefore 
must be allowed with costs both of the 
hearing in this Court and before Lokur, 
J.,and the order of the Distyict Judgg 
restored. « 


Sen, J.—I agree. 
D ` Appeal allowed. 
e 





OUDH CHIEF COURT 
Second Rent Appeals Nos. 62 to 67 and 
70 to 72 of 1937 
September 25, 1940 
Yorker, J. 

COURT or WARDS, MAHEWA 
ESTATE—PuamntigfF—ApPpELLANT 
VETSUS 
° Mst, LAKHRAJI—Derenpant— 

RESPONDENT 

Oudh Rent Act (XXII of 1886), s.127—Hjectment 
decree under 8.52 against perpetual lessee—Decree not 
executed — Lessee retaining possession — Liability 
under s, 127. 

Where against a perpetual lessee a decree under 
s. 52, Oudh Rent Act is passed but the decree is not 
executed and the lessee continues in possession and 
is entered asa tenant, bila tasfia lagan, the lesste 

- comes within the mischief of s 127 of the Oudh Rent 
Act, and is liable to have a decree given against him 
forrent at a fair and equitable rate and ejectment. 
17 Ind, Oas. 464 (1), 97 Ind. Oas. 893 (2) and 123 Ind. 
Oas. 49 (3), distinguished. 

e . 


8. R. As. against the order of the 
District Judge of Gonda, dated August 3, 
1937. 


Messrs. Haider Husain andH. H Zaidi, 
fér the Appellant, 
«Mr, H. D. Chandra, for tbe Respondent. 


Judgment.—These are nine connected 
appeals from the decrees of the District 
Judge of Gonda dismissing the plaintiff's 
suits under s. 127 cf the Oudh- Rent Act 
which had been decreed by the trial Court 
of an Aesistant Collector, first class, of 
Gonda District. 

The circumstances out of which these 
‘appeals have arisen put shortly are as 
follows: 

On November 18, 1869, the predecessors of 
the present defendants-respondents got a 
dee e from the Settlement Court in the 
cagacily of “Dahiyak” holdery allowing 


1913, as a decree granting heritable non- 
transferable rights commonly called the 
rights of perpetual lessees, in fact a kind 
of occupancy _tenancy, In 1917 Raja 
Abdul Hasan Khan instituted a suit for 
ejectment under s. 52-of the Oudh Rent 
Act and obtained a decree, but it is not 
in dispute that this decree was never put 
into execution. There is no evidence what- 
soever as to the circumstances in -which 
or the reascns on account of which the 
decree was not executed and the defen- 
dants of these suits not ejected, but itis 
probable that it had some connection with 
other litigation which was going ‘on during 
those years, It is stated that the defen- 
dants somewhere about 1910 purchased pro- 
prietary rights in a Oourt sale, so that 
abcut the same time when this ejectment 
decree was obtained they combined the 
capacities of proprietors and perpetual 
lessees, and that may explain why, although 
a decree for ejectment was obtained, it 
was never executed. Subsequently in 1926 
the defendants whose purchase cf proprie- 
tary tights had led to litigation right up 
to the Privy Council, lost those rights. 
In the same year they were entered as 
tenants bila tasfia lagan, and continued to 
be so entered up tothe present day. The 


‘learned Assistant Collector who tried the 


suit and gave a decree for rent (damages 
for use and occupation) and ejectment under 
8. 127 held, relying on the order in the 
correction of papers case of 1926 and on 
the rest of the history of the case, that the 
defendants were bila faisla tenants, and 
decreed the plaintiff's suit accordingly. 

In the appeals to the lower Court the 
Contention put forward was that as the 
defendants were never, actually ejected in 
spite of the decree of 1917, they continued 
to hold the plots in suit in their former 
Capacity of perpetual lessees and hence 
were not liable to ejectment on a suit 
under s. 127 of the Oudh Rent Act. This 
is the view which has found favour with 
the lower Appellate Oourt. The District 
Judge in the body of the judgment wrote 
as follows:— 

“The question is, can the defendants be ejected 
under s. 127? The decree of 1917 not having been- 
put in execution can have no oefiect now. The 
appellants hold the same position as they held 
before, Being perpetual lessees they could not be 
ejected under s. 127, even if they refused to pay 
the rept demanded. This happened in 1917 and the 
proprietor himself thou ht that the appellants should 
be ejecfed bya suit under s, 52. . 


b 
t 
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* It is argued that on refusal to pay the demanded 
rent the appellants ceased to have any right to 
retain possession of the land and so could be ejected 
under s. 127, They certainly ceased to have any 
right, but it does not mean that they became tres- 
passers, They ought to be ejected in a regular 
manner and so long as'ib is not done they would 
have the same rights,” 


The argument which finds a place in 
this portion of the lower Appellate Court’s 
judgment: would certainly have been very 
effective had s. 127 still been worded as 
it was in 1917, but that is not the case. š 

On behalf of the appellant strong reli 
ance is placed on this remark of the learned 
District Judge tbat defendants certainly 
ceased to have any right, and it is contend- 
ed-that the further remark which follows 
that the defendants did not become treg- 
passers (within the meaning of s. 127) is 
not sound. I have been shown a series of 
cases ending with the case relied upon by 
the lower Appellate Oourt. In Deputy 
Commissioner, Fyzabud for Nanemau Estate 
v: Gur Dayal Singh, (15 O. C. 311) (1), it 
was held that: 

“‘Where a tenant was ejected formally under the 
provisions of s.60 of the Oudh Rent Act, but never- 
theless continued to cultivate the holding in ques- 
tion without any break for any period, however 


small, held, that the provisions of s. 127 of the 
Oudh Rent Act could not apply to such a case,” 

That was a case of 1912, and with the 
greatest respect I do not think that that 
decision is any longer sound in view of 
the present wording of s. 127. In point 
of fact I doubt its inherent soundness. 
If an ejectment decree is put into execu- 
tion and formal dakhil is given, the tenant 
then and there ceases to be in possession, 
and any subsequent taking of possession, 
by the ex-tenant is within the meaning of 
£. 127 taking possession without being 
entitled to such possession. 

The next case quoted was Anporna Kuer 
Thakurain v. Ram Ratan Singh, (3 O. W. N. 
ee Vol. 162), (2),in which it was held 
that 

“Where a suit by a tenant to contest the notice 
of ejectment has failed but the landlord does not 
succeed in ejecting him and in getting possession 
of the land, suit by the landlord against the tenant 
for ejectment from the land in his possession is 
not maintainable in the Civil Court. As long as 
the tenant continues in the occupation of his holding 


and is not legally ejected he cannot be treated as 
a trespasser.” . 


This decision appears to me to be really 
irrelevant to the question for decision in 
‘the present case, The real ratio is that 
the defendant was a person who was either 
a tenant or a person to whom the 

(1) 15 O O 311; 17 Ind. Cag, 464, 


(2) 30 W N 162 Sup; 97 Ind. Oas, 893; A T'R 1926 
Oudh 555. e 
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Were applicable, and tHerefore no suit for 


f ejectment lay in a Civil Court. In this 


particular case the formal dakhil was found 
to be a fictitious proceeding, and there- 
fore the tenant had never actually been 
ejected at all, but again this was a suit 
to which the provisions of the Oudh Rent 
Act prior to its amendment were applic- 
able. ” 

Lastly reliance has been placed on Haraj 
Kunwar Thakurain v. Samed alias Shams, 
(TO. W.N., 330) (3) in which it was held 
that e 

“Where a notice of ejectment is issued against 
a tenant and the notice is not contested or if a 
suit is instituted to cofitest the notice but is unsuccess- 
ful and the notice is upheld, in either of these cases the 
tenancy is determined only when the tenant actually 
surrenders possession of the holding or when proceed- 
ings for actual ejectment are taken under s, 60 of 
the Oudh Rent Act. Where the tenant does not 
surrender possession of the holding and the landlord 
does not take proceedings under s, 60 of the Oudh 
Rent Act, the tenant must be deemed to have 
continued as a tenant holding over and cannot be 
considered to be a trespasser and s. 127 does not 
apply.” 

Reliance was placed on the case of 
Anporna Kuer, Thakurain referred to above, 
No reference was made in this case to the 
terms of s, 127 of the Oudh Rent Act, and 
the decision is founded purely on the pro- 
position that the legal status of the tenant 
(cr in the present case perpetual lessee) 
does not change by reason of a decree 
for ejectment, unless that decree is actually 
put into execution. 

Learned Oounsel for the appellant cone 
tends that this case also is founded on 
the original wording of s. 127 as the case 
related to a compromise dated April T$, 
1921, whereas the Amending Act (Act IV of 
1921) had not received the assent of the. 
Governor of the United Provinces until 
November 28, 1921 and of the Governors 
General until January 18, 1922, and was 
only published unders. 81 of thé Govt. of 
India Act on February 11, 1922. The old 
wording was as follows:— 

“any person in possession of land occupied with- 
out consent of the landlord shall at the option of 
the person entitled to eject him as a trespasser be 


treated as a tenant, and shall thereupon be liable 
etc,” 

After the Amending Act the present 
wording was substituted and the section 
now runs as follows:— 

“A person taking or retaining possession of land 
without being entitled to such possession may at 
the option of the person entitled toeject him as a 
trespasser be treated as a “tenant, and shall there- 
upor be liable ete.” 


( 
(3) 7 O W N 330; 123 Ind. Oas, 49; Ind. Rul, (1930). 
Oydh 145; (3 R D 137; A I R 1930 Oadh 202, 
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Learned Counce} contends that as thel 
‘section is now worded a tenant holding 
over, whether after formal ejectment or 
“place, comes directly, within the. scope of 
‘8, 127 as, being a person retaining possese 
‘sion of the land without being entitled to 
puch possession. He_ points to the’ remark 
of tbe learned Distric? Judge himself where 
he says that after the ejectment decision 
of 1917, the defendants ceased, to have any 
right. ’ ; 

yA further contention is put forward that 
this being a case of ejectment this Oourt 
is just as much bound by the ‘entries in 
_-thie revenue papers as the trial Oourt was, 
‘save only where the defence is a plea of 
proprietary title. The entry of the defen» 
‘dants as bile faisla tenants was made under 
an order of Court in 1926, and if the 
defendants were’ not satisfied with that 
‘entry, of which they must be presumed 
‘to be aware, they should have taken steps 
~to get rid of it. < 

‘In my opinion it is not possible to hold 
-thate s. 127 as now worded is inappli- 
cable to the circumstances of the present 
case. The result of the decree of 1917 is 
at any rate this much that since the 
defendants are persons whose ejectment 
been ordered, from the date of 
of course to any 


has once 
that decision (subject | 
appeal that might have been against it) 
-the defendants are persons who are ‘not 
‘entitled to possession of the land in respect 
of which their ejectment has been ordered, 
‘They have nonetheless retained possession 
of that land, and in my opinion they fall 
within the mischief of s. 127, and they 
‘are liable to have a decree given against 
them for rent at a fair and equitable rate, 
and they are also liable to ejectment. 

-. In my opinion the learned District Judge 
` hts -© wropgly held that the defendants 
could not be ejected under s. 12/, I 
accordingly allow these appeals with costs 
of this and the Court below, set aside 
the decrees of the ‘learned District Judge 
and restore those of the trial Court. 


e 


D. Appeals allowed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 606 (F) of 1940 
re "May 27, 1940 
R. O. MITTER AND MOHAMMAD 
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AKBAM, JJ. 
MURARI MOHAN BANDURY— PLAINTIFF 
—PETITIONER 
i versus 
KRISHNAPADA BANDURY AND: OTHERS— 
OPPOBITE PARTY, 

Civil Procedure Code (Act V of 1908), O. XLI, 
2 (2)—Power of Court passing decree, to stay 
sale, : 

The Court which passed a.decree has, under the 
provisions of O. XLI, r. 6 (2), Civil P. O., full powers 
to stay a sale on taking security from the judgment- 
debtor. It need not, and ought not to, grant a 
limited stay order and ask the judgment-debtor to 
obtain a further order of stay from the High Oourt. 

O. Rule issued in the matter of appli- 
cation for stay of proceedings of the First 
Court of SuteJudge, Howrah. 

Mr, Ranjit Kr. Banerjee, for the Petis 
tioner. 7 
Messrs. S. C. Jana and Hiran Kr. Roy, 


for the Opposite Party. y 


Order.—This Rule was issued on the 
basis of statements made by the patitioner 
which are now found to be untrue. It was 
represented to us at the time when the- 
rule was issued that some property of the 
judgment-debtor had, in fact, been attached 
in execution of a decree for costs passed by 
the Court below and that on an. application 
for stay made by the judgment-debtor the 
Court below granted only a limited stay 
after accepting security from him, It now 
appears that the judgment-debtor’s pro- 
perty has not been attached. In these cir- 
cumstances, we discharge the rule, but at 
the same time we must draw the attention 
of the Court below to the provisions of 
O. XLI, r. 6 (2), Civil P.O. That Court 
under that sub-rule has full powers to stay 
a saleon taking securify from the judg- 
ment-debtor. It need not, and- ought not 
to, grant.a limited stay order and ask the 
judgment-debtor to obtain a furtner order 
of stay from this Court. The procedure, 
which has been adopted by the Court 
below leads to multiplication of proceed- 
ings and this for the -reason of.the Oourt 
below not having exercised the- power 
which it has under the law. If any occasion 
arises for the exercise of thé power confer- 
red on that Court by law, that Court has to - 
-exercise it. With. these observations we 
discharged the rule. - ; 


8. ``: Rule discharged. 
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BOMBAY HIGH COURT 
Second Appeal No. 524 of 1938 
April 5, 1910 
Braumost, C. J, 
BAI KABA—Deggenpant No. 1—ApPELLANT 
versus 
RAMNIKLAL SUNDERLAL INAMDAR— 
Pusintizs—REsPonDENT No. 1 

Bombay Land Revenue Code (Act V of 1879) ss. 83, 
65—Permanent tenant under presumption ins. 83, if 
canuse land for non-agricultural purposes without 
Collector's permission under a. 65—S. 65, if applic’ 
to alienated land, 

A permanent tenant, whose tenancy arises by 
reason of the presumption in s. 83, Bom. Land 
Revenue Code is not entitled to change the user of 
the property by using it for purposes other than 
‘agricultural purposes, without obtaining the per- 
‘Mission of the Collector under s.65 of the Oode. 

he powers of a Oollector under s. 65 would apply 
even to alienated land. 


_ 8.A, from the decision of the Extra Assis- 
tant Judge, Ahmedabad, in Appeal No. 
259 of 1935. 


. Mr. J.C. Shah, for the Appellant. 


Messrs, G. N. Thakor and K.T. Pathak, ` 


for Respondent, No. 1 


Judgment.—This is an appeal from the 
Extra Assistant Judge at Ahmedabad, The 
Plaintiff is an inamdar of the village of 
Mithipur under a sanad granted in 1864, 
and defendant No. 1 is in possession of the 
suit property paying an annual rent of 
Rs. 22-80, and in 1929 defendant No. 1 
leased the property to defendant No. 2 for 
the purpose of constructing a cotton mill, 
which in fact has not been constructed. 
This suit was filed in 1932, and in it the 
Plaintiff claimed possession of the suit pro- 
perty, and in the alternative an injunction 
restraining the defendants from making non- 
agricultural use of the suit land. The defene 
dants in their written statement alleged 
that defendant Ng, 1. was owner of the soil, 
subject only to the liability to pay an an- 
nual sum of Rs. 22-80 to theinamdar, 
but ia the course of the suit, by a purshis, 
they claimed that defendant No. 1 was 
permanent tenant, Both the lower Courts 
held that defendant No. 1 was a perma- 
nent tenant, under the provisions of s. 83 
of Bom: Land Revenue Code, 1879, siuce, 
by reason of the antiquity of the tenancy 
and no satisfactory evidence of its com- 
mencement and.no evidence-of the period of 
its intended duration, the presumption was 
that the tenancy was coextensive withthe 
duration of tenure of the Jandlord. Defsndant 
No. 1 being held to be a permanent tenant 
under s. 83, the lower Courts granted an 
injunction to restrain the defendants from 
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using the suit land for purposes other than 
1 dgricultural purposes. $ 

The question in this appeal is whether 
a permanent tenant, whose tenancy arises 
by reason of the presumption ins. 83, is 
entitled to change the uger of the property. 
So far as the general law is concerned, it 
is no doubt well settled that as between 
a landlord and tenant, the tenant is not 
entitled to alter the character of the proe 
erty. That* general principle has been 
applied to premanent tenancies in Rama: 
nadhan v, Zamindar of Ramand (1), and 
Bhau Mahadu v. Vithal Dattatraya (2), but 
there is of courge a difficulty in dealing 
with a tenancy arising under the provisions 
of s. 83, because the Oourt does not know 
the purposes for which the land was 
originally granted, and the question arises 
whether evidence of user during a certain 
pericd for agricultural purpozes is sufficient 
to justify a finding that the land was 
originally granted for agricultural pur- 
poses, 

However, it is not, I think, necessary to 
deal with the question under the general 
law, because, in my opinion, the rights of 
a permanent tenant unders. 83 are really 
governed by the Land Revenue Code. Under 
s. 69 of that Code an occupant of the land, 
who wishes to use his holding for any pur- 
pose other than agricultural, is required to 
obtain the Collector's permission. An ‘occus 
pant’ is defined as meaning a holder in 
actual possession of unalienated land, other 
than a tenant. So that s, 65 in terms only 
applies to unalienated land, and I am deal- 
ing in this case with alienated land. But 
then s. 217 provides that when a survey 
settlement has been introduced into an 
alienated village, the holders of all lands 
to which such settlement extends shall have 
the same rights and be affected by tha 
same responsibilities in respect ofthe lands 
in their occupation as holders of land in 
unalienated villages have or are affected 
by, under the provisions of the Act, and all 
the provisions of the Act relating to holders 
of land in umnalienated villages shall be 
applicable, so far as may be, to them. 

Tt is not disputed that a settlement has 
been introduced into the village of Mithi- 
pur, and, therefore, prima facies, 217 would 
make the provisions of s. 65 applicable to 
the land in suit, But then s.218 provides 
that nothing inthe Agt, which applies in 
terms to unalienated land or'to the holders 

(1)16 M 407; 3MLJ 165. 

(2)44B 609; 47 Ind, Oas. 549; ALR 1920 Boja. 
148° 22 Bom L R 793. 
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of unalienated land only, shall be deemed 
to affect alienated land, or the rights ef 
holders of alienated land. It is said that," 
although s. €5 dces not use the expression 
“unalienated land,” mwevertheless by reason 
of the definition of ‘occupant’ it is in terms 
restricted to unalienated land, and, there- 
fore, it is suggested that, by virtue of s. 218, 
s. 65 does not apply to tke suit land. I do 
not find it easy to reconcile the provisions of 
B. 217 and s.218, but think the” problem is 
solved by a reference tos. 88 of the Code, 
which provides that it shall be lawful for the 
Commissfoner at any time to issue a com- 
mission to any holder of alienated lands, 
ecnferring upon him cert8in powers in res 
pect of the lands specified in such com- 
Mission, and amongst the powers which 
may be conferred is the right to exer- 
cise the powers of a Collector under as. 65 
and 66. So that it ia clear that the Legis- 
lature considered that the powers of a 
Oollector under s. 65 would or might apply 
to alienated land, If the Legislature had 
not been of that opinion, they would have 
had to use some such expression as “powers 
analogous to those which a Collector has 
in the case of unalienated.” Reading ell 
tte sections together, it seems to me that 
s. 69 does apply to the land in suit in this 
vase. 

Then one has to look at the rules made 
by Govt. undertLe Bom. Land Revenye 
Code, and r. 94 provides that when the 
Collector receives an application under s. 65 
for permissi.n to use for any other pur- 
pose land assessed for purposes of agri- 
cylture only, he shall forthwith forward 
to the holder or holders of the alienated 
village in which the land is situated a copy 
of the application and shall as soon as 
possible thereafter also forward to such 
holder or holders a letter showing the altere 
et assessment leviable upon use of land 
fer such other purpose and requesting such 
holder or holders to intimate within one 
month of the date of the letter whether 
the application should be granted or refused, 
and then suber. (2) provides that if such hol- 
der or holders intimate that the applica- 
ticn should be granted, it shall be granted 
accordingly, but if such holder or any 
of such holders intimate that the ap- 
plication sould ke refused or do not make 
any intimation within the time specified, 
the application shall be refused. So that 
the Collector not mérely has to ask for the 
ccnpent of the holder to the order ke pro» 
poses to make but hastocomply with the 
wighes of the helder. There is ng eviderce 
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here that defendant No, 1 has in fact appli- 
ed for the permission of the Collector, and 
in my opinion she is not entitled to use the 
land for non-agricultural purposes without 
such permissicn, whether or not she can do 
so under the general law. 

I think, therefore, suhstantia!ly the injunc- 
tion granted by the lower Court is correct. 
But I think that it should be modified. 
Mr. Shah for the appellant has complained 
that there ought to have been a declara- 
ticn in the orders of the lower Courts to 
the effect that defendant No. lis a permas 
nent tenant, but the plaintiff had not claim- 
ed such declaraticn, and I think that there 
would be technically a difficulty in making a 
declaration not asked for by the plaintiff. 
But, on the other hand, I think the order of 
the Court ought to show that it is based 
on the view that defendant No.1 is a per- 
manent tenant under s. 83, and I think 
that the injunction should be confined to 
altering the user without the permission 
of the Collector. Therefore, I propose to 
modify. the form of the injunction by saying 
that “the Court, being of opinion that 
defendant No. 1 is a permanent tenant of 
the suit property, having regard to the pro- 
visions of s. 83 of the Bom. Lind Revenue 
Code, restrains both the defendants from 
making or allowing to be made any use of 
the suit land for purposes other than agri- 
cultural purpcses, without obtaining the 
Permission of the Collector unders, 65 of 
the Land Revenue Code.” With regard to 
costs, I think the fair order is for the ap- 
pellant to pay her own costs and to pay 
half respondent No, 1's costs. 


D. Decree modified, 
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OUDH CHIEF COURT 
Oriminal Revision Apelication No. 136 . 


of 1939 
September 18, 1940 


YORKE, 9. 
Saiyed MOHAMMAD MEHDI—Oprposits 
PARTY— APPLICANT 
. versus 
L. RAMJI LAL—APpuicantT 
e Opposite PARTY 

Criminal Procedure Code (Act V of 1898), s. 476— 
Special Judge sitting as a Court under U. P. Encum- 
bered Estates Act (XXV of 1934), whether can pro-. 
ceed under 8. 476. 

Special Judge sitting as a Court under the U. P. 
Encum. Estates Act, has jurisdiction as a Oivil 
Court to proceed under s. 476, Oriminal P. O. 83 
Ind. Oas. 654 (1), relied on. S 

Or. R. A of the order of the District 
Judge, Lucknow, dated May 16, 1939. 


. 1941 

Mr. Mahabir Prasad Srivastava, for the 
Applicant, 

Mr. Ganesh Prasad, for the -Oppoasite 


Party. 


Order.—This is an application in 
revision under s. 115. of the Oivil P, O. 
against the appellate judgment of the 


District Judge of Luckaow dismissing the © 


applicant’s appeal under the provisions of 
8, 476-B of the Criminal P. O, © 

This application arises out of the follow- 
ing circumstances: 

In the year 1928 two persons Mohammad 
Mehdi applicant and one Abdul Rahman 
borrowed a sum of Rs, 250 from one 
Ramji Lal. On November 12, 1931 Ramji 
Lal obtained a decree for the amount of 
this debt, the proceedings being ex parte 
against Mohammad Mehdi. It is said that 
service on Mohammad Mehdi was by 
affixation, but no application has ever been 
made to set aside the ex parte decree. 
In August 1937 the property of Mohammad 

ehdi was attached and thereupon he 
filed and had applied under the Encum. 
Estates Acton March 10, 1936 and objec- 
tion stating that he had filed his written 
statement in the Qourt of the Special 
Judge on July 16, the same year. Hence 
he sought the protection of s. 7 of the 
Encum, Estates Act. It appears that 
both in the application and in the 
written statement filed by Mohammad 
Mehdi under the Encum, Estates Act 
no mention had been made of this 
decretal debt, The applicant had mentions 
ed miscellaneous debts totalling Rs. 19,343 
and it is suggested that he could have had 
no reason to conceal this debt of Rs. 250 
only. When Ramji Lal the creditor put 


in a statement of claim on learning in - 


this way, of the eProceedings under the 
Encum., Estates Act, the present appli- 
cant pleaded the bar of s., 9 and s, 13, 
saying that the application had been filed 
after the period of limitation had expired, 
and therefore the debt was to be deemed 
as discharged, and it appears that Ramji 
Lal’s claim was in fact rejected. He has 
Since under the Amended’ Act been able 
to file a fresh application and it is said 
has got his claim decreed. 

It was in these circumstances that on 
January 23, 193%, Ramji Lal” fled an 
apPlication against Mohammad Mehdi under 
8. 476 of the Criminal P. C. asking the 
Oourt.to file a complaint against Mohammad 
Mehdi for false verification of his written 
statement. Section 8 (1) of the Encum. 
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Estates Act requires that the applicant 
under that Act should filea written states 
ment containing so far as may be practie 
cable, N | 

“(a) full particulars respecting the public and 
private debts to which the landlord is subject s 

(b) the names and addresse; of his craditors, go 
far as they are known to or oan be ascertained by 
the applicant.” A 


Sub-section (2) providag that 

“the statement shall be verified in the manner 
Provided by l£w for the verification of the plaint ” 

Tae lsaraed Special Jud&a of the se33md 
grade by an order dated Saptember 12, 
1938, instituted a complaint agains? Moham- 
mad Mehdi in respect of this false verifice 
cation and omission of the debt of Ramji 
Lal from the written statement. Theres 
upon the applicant went in appaal to the 
learned District Judge of Lucknow wh) 
has dismissed his appaal and hence the 
present application. 

A number of grounds have been taken 
but only two have been pressed by learaed 
Counsel for the applicant. In groand No, 4 
it is urged that the learaed trial Court 
sitting as a Special Judga had no juris- 
diction to proceed under s. 4/6 of the 
Oriminal P. O. The gravamen of this ground 
of appeal is that the Special Jadge was 
notsitting asa Oivil Court. In my opinion 
there is no substance in this contention. 
The Special Judgesitting as a Court under 
the Encum, Estates Act cannot possibly 
in my opinion, be in a position inferior to 
that of a Oommissioner sitting as an 
election tribunal, and it has been held in 
Ram Nath v. Emperor, (I. L. R. 46 All, 611) 
(1), that a Commissioner Sitting as an 
election tribunal is a Civil Court. I have 
no hesitation in holding that a Special 
Judge sitting asa Court under the Encum. 
Estates Act has jurisdiction as a Civil 
Court to proceed under s. 476 of the Orimingl 
P.O . 


The only other ground which has baeh 
argued is ground No, L that tha Qourt 
below has misapplied the provisions of 
5. 191 of the I. P, O. and has actei in 
the exercise of its jurisdiction illegally. 
Section 191 of the I. P. O. provides that 

“whoever being legally bound by an oath or 
by an express provision of law to state tha truth 
or being bound by law to make a declaration upon 
any subject, makes any statement which js false, 
and which he either knows or believes to be false 
or does not believe to be true, is said to give falsa 
evidence,” 

Learned Counsel centends that in the 
circumstances of the present case it could 


Ci) 46 A 611; 83 Ind. Cas. 654; 22 A L J497; 100 


& 4 LR 58; AI R 1924 All. 6845, L R 5 A 1039 26 
Or. LJ 94,! 
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not be said that the applicant was aware 4 Messrs. N. P. Asthana and K. B. Asthana, 


of the existence of the decretal debt, and 
therefore his Verification of a written 
statement which omitted mention of this 
debt could not be Held to be a false 
statement, That, as it appears to me, is 
a matter which goes to the merits of the 
order and will go tp the merits of the 
case when it comes for trial before that 
Court which gshall*in the fulure have to 
dispose of it. In fact the section itsel$ 
indicates the nkture of the defence which 
will or may be put up, that is the burden 
will be upon the applicant as accused in the 
Criminal Court to show that he did not know 
or believe the statemen? to be false. I 
am, of course, assuming that the prosecu- 
tion discharges the burden which will rest 
upon it. 

Neither this ground nor any of the 
other grounds mentioned in the applica» 
tion’ have any real reference to the ques- 
tion whether the Court below has acted 
in the exercise of its jurisdiction illegally or 
with material irregularity. There is in 
my mind no question whatever that the 
Special Judge had jurisdiction to make 
the complaint and the lower Appel- 
late Court has jurisdiction to dismiss 
the appeal. I find nothing in the exercise 
of their jurisdiction either by the first Court 
or the lower Appellate Court which can 
possibly be held to amount. to illegal ar 
irregular exercise of jurrisdiction. This 
application accordingly fails and is dismiss- 
ed with costs, 


>. : Application dismissed. 





ALLAHABAD HIGH COURT 
Second Appeal No. 1622 of 1937 
ka É July 24, 1940 
° Tacm, O. J. AND Ganaa Nata, J. 
MUNIOCIvAL BOARD, CAWNPORE— 
PLAINTIFE—APPELLANT 
versus 
ROOP CHAND JAIN AND ANOTHEB— 
` DEFENDaANTS—RESPONDENTS 

Transfer of Property Act (IV of 1tt2), s. 100 as 
amended in 1929—Applicability to transfer by auc” 
tion-sale in execution of decree, 

The amendment to s. 100, T. P. Act introduced 
no change in the law as it stood before the amend- 
ment. The amendment was intended merely to 
clarify the legal position, Section 100, as amended 
applies to transfers by ayction-sale in execution of 
decrees. . aie 

S, A. from the decision of the Civil Judge, 
Cawnpore, dated May 14, 1937. 

Mr. S. N. Verma, for the Appellant. e 


for the Respondents. 

Thom, C. J.—This is a plaintiff's appeal 
arising out of a suit for the recovery of 
arrears of taxes. The plaintiff is the Muni- 
cipal Board of Cawnpore. Defendants Nos, 
2 and 3 are auction-purchasers of certain pro- 
perty which was owned by defendant Nos. 1. 
It appears that defendant No. 1 has not 
paid his taxes to the Municipal Board for. 
a period of eleven years, ln this action the 
Corporation seek to recover the amount due 
in respect of arrears from the defendants 
by sale of the property purchased by defen- 
dants Nos. 2 and 3 in respect that it has a 
charge over that property in virtue of the 
terms of s. 177, Municipalities Act of 1916. 
Section 177 is in the following terms ; 

“AJl sums due on account of a tax imposed on the 
annual value of building or lands or of both shall, 
subject to the prior payment of the land revenue 
(if any) due to His Majesty thereupon, be a first 
charge upon such buildings or lands’. 

In respect of arrears of taxes, therefore, 
there is conferred upon the Municipal 
Board by statute a charge upon the property 
on which the taxes are leviable. ‘Ihe suit 
has been dismissed against defendants Nos. 
2 and 3, however, for the reason that, they 
have been held to be bona fide purchasers, 
without notice of the charge. It was not 
disputed that defendants Nos, 2 and 3 are, 
bona fide purchasers of the property over 
which the Municipality held a charge in 
respect of arrears of taxes. Further it is 
not disputed that in fact they had no notice 
of the said charge. It was contended for 
the plaintiff, however, that defendants Nos. 
2 and 3 had constructive notice. It was 
alleged that it was clearly the duty of 
defendants Nos. 2 and 3 to have satisfied 
themselyes that the Municipality had no 
charge over the property in respect of 
arrears of taxes before they proceeded to 
purchase it at the avf&tion-sale. It was 
further contended in support of this argue 
ment that the amendment to s. 100, T. P.- 
Act, did not apply to an auction-sale held 
in execution of a decree. The amendment 


by auction-sale held in execution of a decree 
in view of the provisions of s. 2, T. P. Act. 
This section, inter alia, provides that no- 
thing contained in the Act shall affect any 
transfer by operation of law or by, or in 
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execution of a deeree or order of a Oourt b structive. He is held to have constructive 


of competent jurisdiction. The result of this 
provision, it was contended, was to remove 
transfer by auction-sale held in execution 
of a decree from the ambit ofthe provisions 
of s, 100 of the Act. In support of this 
contention reference was made to a Bench 
decision of this Court in Indra Narain v. 
Mohammad Ismail (1). In that case it was 
held that; 

“As 8, 2 (d) clearly provides that nothing in the 
Act shall apply to any transfer in execution of 8 
decree other than so provided in chap. IV it is 
clear that s. 100as amended does not refer to auc- 
tion-salee or auction-purchasers”. 

In the course of their judgment Bennet 
and Verma, JJ. observe in conclusion ; 

“No ruling has been producad by learned Counsel 
for the appellant to support his claim that his 
client was protected by s. 100 ag amended. The 
rulings cited are all previous to the amendment 
of s. 100 and it is not necessary to consider them", 

It is clear that their Lordships have 
overlooked the fact that the amendment to 
s. 100 introduced no change in the law as 
it, stood before the amendment. The amend- 
ment was intended merely to clarify the 
legal pesition. The law as it was before the 
amendment and before the T. P. Act is not 
in doubt. It bas been considered in 4 
Full Bench decision in Indrani v. Mahara) 
Narain (2). In the course of their judg- 
ment in that’case the Bench observed : 

“So long ago as 1890 the late Mahmud, J. in 
Kishan Lal v. Ganga Ram (3) quoted with approval 
Dr. Rashbehary Ghose's remarks in his Law of 
Mortgage as follows: ‘A charge must be distin- 
guished from a mortgage as defined in the Act, more 
specially from a simple mortgage. In every mort- 
gage there must be a transfer of an interest in specific 
immovable property, while in the case of a mere 
charge, no interest is transferred nor is it necessary 


that the property to which it relates should be. 


specific, A charge differs from a mortgage not only 
in form but also in substance, A plea of purchase 
for value without notice, for instance although it 
may be perfectly good against a charge will be 
wholly unavailing against a mortgage”. 
_ Furthermore, we would observe that in 
our judgment there is no warrant for con- 
fining the operation of the saving provision 
of s. 2 (d), T. P. Act, toes, 85 to 90. The 
saving provision is perfectly general in 
its terms and in virtue of, it s. 100 as 
amended applies to transfers by auction- 
sale in execution of decrees.*The law in our 
judgment is plain. A bona fide purchaser 
takes prcperty he buys free of all charges 
of which he has no notice actual or con- 
(1) (1939 A L J 849; 8185 Ind. Cas, 597; AIR 
1939 All, 687; I L R (1939) All. 885,12R A 337, 


(2) A IR 1937 Oudh 217; 1166 Ind. Cas. 662; 1937 
O WN 25: 13 Luck. 101; 1937 O LL R 38; 9 RO 324 


{Œ B). 
(3) 13 A 28; A W N 1890, 216. S 
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notice when ordinary prudence and eare 
would have impelled him to undertake an 
enguiry which would have disclosed’ the 
charge. If for instance the charge is created 
by aregistered document then the purchaser 
would be held to have constructive notice 
of that charge inasmuch as a prudent pur- 
chaser would in ordinary course search the 
registers before effecting the purchase. 
There is ne register, so far as we know, of 
arreats of taxes or of charges in respect 
thereof. It has not been shown that the 
Municipality of Cawnpore intimated to the 
public in the “Press” or by other publication 
a listof the properties which are charged in 
respect of arrears of taxes. There is nothing 
upon the record to justify the conclusion 
that the defendants could have demanded 
any information from the Municipality in 
regard to charges on immovable property 
within the Municipal limits. As has already 
been indicated the Corporation of Oawnpore 
allowed eleven years arrears of taxes to 
accumulate in the present instance. No. 
intending purchaser is bound to presume 
that the taxes upon the property which 
he contemplates purchasing have not been 
paid in the ordinary course in the absence 
of any special intimation by the Municipa- 
lity. If there has been negligence in the 
present instance it has been on the part of 
the Corporation of Cawnpore, They should 
have taken steps long ago to recover the 
arrears of taxes from defendant No.1 and 
they certainly should have taken steps to 
intimate and proclaim at the auction-sale 
to intending purchasers that they held 8 
charge over the property in respect of thesé 
arrears, Upon the whole matter we are 
satisfied that the decision of the lower 
Appellate Court is sound. In the result the 
appeal is dismissed with costs. 


D.. Appeal dismissed. ` 
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MADRAS HIGH COURT 
Criminal Revision Case No. 969 of 1939 
Case Referred No. 46 of 1989 
January 3. 1910 
LAKSHMANA Rao, J. 

In re MAILA GOWDA—AcotsED 

Criminal Procedure Code (Act V of 1898) s9. 380, 
435, 438—Praceedings submitted under s. 380—Magis- 
trate must dispose of case as provided in s, 330— 
Reference to District Magistrate under s. 435, or to 
High Court under s. 438 is incompetent. 

Where proceedings are submitted to the Sub- 
Divisional Magistrate under a. 380, Oriminal P. O., 
he can only dispose of the case inthe manner prp- 
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vided bys, 3&0. The reference to the District Magisg 
trate under 8.435 igdncompetent nor is it a proper 
case for submission to tae High Court unders, 488, 
145 Ind. Cas. 659 (1), relied on. 


Cage Refd. forthe orders of the High 
Court urder s. 488 ‘of the Criminal P. 
O. by the District Magistrate, South 
Kanara -in his letter No. 3504-M-29, dated 
November 3, 193%. < 


Mr, A, S. Stcukaminathan, 
Crown. i .e 


Order.—The proceedings were submitted 
to the Sub-Divisional Magistrate under 
e. 3°0 of the Criminal P. O. and as held in 
Public Prosecutor v. Gurgppa Naidu (1) the 
Sub- Divisional Magistrate can only dispose 
of the csse in the manner provided by 
s. 3&0 of the Criminal P. C. The reference 
to the District Magistrate under s. 435 of 
the Crimins] P. O, was therefore incompetent 
nor jis this a preper case for submission 
tothe High Court unders. 438 of the 
Criminal P. O. The records are, therefore, 
returned and the Sub:Divisional Magistrate 
is djrected to deal with the case as required 
by s. 3€0 of Criminal P. O, 


Ns, Records returned. 


(1) 57 M 85; 145 Ind. Cas, 659; (1933) MW N 716; 
38L W 428; 34 Or, L J 1045: A IR 1933 Mad. 728; 
6 R M 115; 65 M L J 405; (1933) Or, Cas, 1312. 


for the 
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OUDH CHIEF COURT 
Civil Revision Applicaticn No. 120 cf 193% 
=- September 21, 1940 
° GrULAM Hasan, J. 
INDERPAL SINGH—DEFENDANT— 
APPLIOANT 


VETSUS 
BHAGWATI SINGH—PLAINTIRH— 
e. OPPOSITE Party. 

Civil Prêcedure Code (Act V of 1908}, O.T, r. 10 
“Plaintiff wrongly described as major—Mistake 
bona fide—Court can correct it—Limitation Act (IX 
of 1508), a. 22, if applies to such case. 

Under O. I, r. 10, of the Oivil P. O. the Court 
has got ample power to correct theerror if it is 
satisfied that the mistake isa bona fide one. That 
the mistake is made in good faith is amply 
demonstrated by the fact that the plaintiff's Oounsel 
immediately askes the Court to correct the error as 
soon as it -is discovered by him thatthe plaintiff 
has been wrongly described as a minor in the 
plaint, In such a-case the Court has ample power 
to correct the error, 

In such a case it cannot be said that new plaintiff 
is added after the limitation when only the age of 
the plaintiff alreddy on the record is corrected and 
is allowed to sue without the intervention of the 
next friend. Consequently to such a case, s. 22 Limi, 
Act has no application, - 
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O. R. App. of the order of the Oivil Judge 
of Partabgarh, dated May 30, 1938. 


Mr. Ganesh Prasad, for the Applicant. 
Mr. B. K. Dhaon, for the Opposite Party. 


Order.—This is an application under 
s. 115 of the Civil P.O. and arises out of 
the following facts. 


. The plaintiff-respondent filed a suit for 
erecovery ofa certain sum of money which 
was decreed. The suit was filed on the last 
day of limitation. The plsintiff was de- 
scribed in the plaint as 15 years old and 
the suit was filed by him through his father 
acting as the next friend. The defendant 
denied that the plaintiff was a minor 
and urged that the plaint was not propere 
ly presented as the plaintiff waga major. 
On October 27, 1937, the Honorary Munsif 
who decided the case recorded the state- 
ments of the Counsel for parties. The 
defendant's Ocunsel urged that the suit was 
liable to dismissal because the plainttf 
was a major at tbe time of the institution 
of the suit and ought to have filed the suit 
as such snd not through his next friend. 
The plaintiff's Counsel replied that the 
plaintiff was by mistake entered as minor 
instead of major and the mistake was dis- 
covered after the suit had been filed. The 
plaintiff's Counsel prayed that the mistake 
may be corrected asthe plaintiff was ale 
ready on the record and no new plaintiff 
was being added. After recording the state- 
ments of the Counsel for parties tha Court 
did not record any order until November 2, 
1937, when it passed the following order 
which may be translated thus— 

“there seems to be no reason why the plaintiff 
should be harassed without any reason and as under 
0. 3, r. 10, Civil P. O, the amendment asked for 
can be made by the Court it is therefore ordered 
that the plaint be amended.” a 

The suit then proceeded to trial on the 
merits and as has been already stated it 
was decreed. The defendant filed an appeal 
aud challenged the power of the Court to 
allow the amendment and contended that the 
suit should have been dismissed as time- 
barred as it hàd been filed on the last day 
of limitation. The lower Appellate Court 
Telying on the authority of certain deci- 
sions upheld the order of the trial Court 
and dismissed the appeal. Aggrieved by: 
the said decision the defendant has preferr- 
ed the present application in revision. 


T have heard the learned Oounsel on both 
sides‘ at some length and I am of opinion 
that there is no substance in the plea raised 
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“on behalf of the defendant. Under O. I, 
r. 10, of the Civil P. O. the Oourt has got 
ample power to correct the error if it is 
satisfied that the mistake is a bona fide one, 
That the mistake was made in good faith is 
amply demonstrated by the fact that the 
plaintiff's Counsel immediately asked the 
Court to correct the error as soon as it was 
discovered by him that the plaintiff had 
been wrongly described as a minor ‘in the 
plaint. The defendant’s learned Counsel 
points out that before filing the svit the 
plaintiff had cent the defendant a notice and 
this notice was not sent through his next 
friend. The learned Counsel wants me to 
draw the inference that the notice must be 
presumed to have been sent by the plaintiff 
as amajor and consequently there could 
be no reason for him to describe himself as 
a minor at the time of filing the plaint. I 
have seen the notice in question. It is 
addressed by the plaintiff personally but it 
does not describe whether he was a major 
or a minor. In any case it seems to me that 
the fact that the notice was not sent through 
the next friend does‘not prove that the 
plaintiff was actuated by any bad faith in 
describing himself as a minor. There could 
be no motive on the part of the plaintiff for 
deliberately mis-describing himself as a 
minor when he clearly knew that the suit 
was being filed on the last day of limitation, 
It must, therefore be held that the lower 
Court was quite justified in ordering the 
amendment in the plaint. 

It hae been held by a Bench of the Cole 


cutta High Oourt in Taqui Jan minor by | 


his mother Banu Begum v. Obaidulla alias 
Nanhe Nawab (I. L, R. 21 Oal., p. 866) (1), 
that 

“When a suit is instituted by a person alleging 
himself to be a minor, and the suit is brought 
through a next friend, and when it is found that the 


plaintiff was not at the date of the institution of. 


the suit in fact a mingr; the Court should not dis- 
miss the suit, as the defendant can be fully in- 
demnified by the payment of his costs, In such a 
case the proper remedy is for the defendant to 
apply to have the plaint taken off the file or amended 
and if it be not amended the next friend’s name may 
be treated as mere surplusage and the suit be allowed 
to proceed,” 

-In Bhulai v. Sheo Balak, (5 Oudh Oases 
p. 355) (2), it was held that where it was 
found that the plaintiff was fot a minor 
and the suit was instituted with his know- 
ledge and under his authority the plaint 
could be amended by the Court. This case 
was followed. in Gajraj Singh v. Raghubar 
(7 Oudh Oases, £p. 234), (3), by Mr. Chameir 

(1) 210 866. i r 

(2) 5 O O 355. 

(3) 7 O O 234, . 
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athe then Additional Judicial Commissioner. 
He held that where the *plaintiff described 
, 48a minor wascognisant of, and approved of 
the institution of the suit and went with the 
next friend to instruct the Pleader who 
drew up the plaint and it was proved that 
he was not a minor it was a mere 
irregularity which could be cured by amend- 
ment of the plaint and removal of the name 
of the next friend and the suit could not be 
dismissed gn that ground. At p. 238* of the 
report he went. so far ab to abserve that 

“even if the plaintiff is not shown to have 
authorised the institution of the suit, the mistake does 
not amount to anything more than an irregularity.” 

Similar view has been expressed in 
Shanmuga Chetty. C. K. Narayana Aiyar 
(A, I. R. 1918 Mad. p, 916) (4), Dattu v. 
Bhaoosingh (A.J, R. 1926, Nag. p. 40) (5), 
Amritsaria v. Gamun (A. I. R. 1926, Lah. 
p. 82) (6), and Ghasi v. Manga (A.I. R. 1932 
Lah, p. 322) (7). On behalf of the appli- 
cant reliance has been placed on Ruhul 
Amin v. Shankar Lal (A. I. R, 45 Allah. 
p. 701) (8) in support of the contention that 
the suit should have been dismissed. The 
facts of that case are distinguishable: It 
appears that although a petition was pre» 
sented on bebalf of the plaintiff of that 
case after attaining majority tothe Court 
to be allowed to prosecute the suit in his 
own name and not through his next friend 
the Court never disposed of that application 
apd the suit went on to trial under a de» 
fective plaint. No question arose in that 
case whether the Court had or had not the 
power to allow amendment of the plaint if 
asked to do so by the plaintiff, 

I am, therefore, of opinion that there is 
a consensus of authority in support of the 
view that the Court in such circumstances 
should order amendment of the plaint and 
not dismiss the suit. 

Section 22 of the Lim. Act has no applica- 
tion tothe present case inasmuch gs no new 
plaintiff was added after the institution of 
the suit, On the other hand the plaintiff 
was already on the record and continued to 
remain on the record and the only effect of 
the prayer for amendment was that his age 
was corrected by the order of the Court and 


(4) A I R 1918 Mad 916; 41 Ind. Oas. 510; 40 M 


43, ` 
(5) A I R 1926 Nag. 40; 88 Ind. Oas, 235. 
(6) A I R1926 Lah. 82; 89 Ind. Oas. 363; 1 LO 


50. 

(7) A I R 1932 Lah, 322: 136 Ind. Oas. 710; 33 P L 
R 263; Ind. Rul, (1932) Lah. 248. . 

(8) 45 A 701; 70 Ind. Cas 30; AI R :924 All. 54; 


21 A L J 626. - 
*Page of 7 O. 0.—{Ed.] 
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he was allowed to sue without the interven-g who pleaded that theland being non=” 


ticn of the next friend. 


In the result the appeal fails and is dis: , 


missed with costs, 
: D. Application dismissed. 





LAHORE HIGH COURT 
Second Appeal No. 471 of 1939 
June 24, 1940 
Tax OHAND AND BEOKETT, JJ. 
LABH—PLAINTIRF—APPELLANT 


f versus 
Mst. FATEH BIBI AND orpers—DeFEnDANTs 
— RESPONDRNTS 

` Custom (Punjab) — Succession —Self-acquired pro- 
perty—Gujjars of Shakargarh Tehsil, District Gurdas- 
pur—Daughters exclude collaterals. 

According to the custom prevalent among the 
Gujjars of Shakargarh Tehsil of Gurdaspur District 
daughters exclude collaterals in succession to the 
self-acquired property of their father. 160 Ind, Oas. 
584 (1), relied on. 

[Oase-law referred to.] 


§. A: from the decree of the Additional 
District Judge, Lyallpur Division at 
Sheikhupura, dated July 20, 1938, 


Mr. M. A. Majid, for the Appellant. 


Mr. -Harbans Singh, for 
Nos. 1 to 3. 


Tek Chand, J.—One Nazar Din, a Gujjar 
of Mauza Melo Selo, Shakargarh Tehsi?, 
Gurdaspur District, migrated to Chak 
No, 167, G. B., in the Lyallpur District 
where he was granted a square of land, 
After fulfilling the conditions of the grant, 
Nazar Din acquired proprietary rights in 
the | square. He died eonless in 1922 leaving 
him surviving two widows, Mst. Gauhar 
Bibi and Mst. Karam Bibi, and two daugh- 
ters by Mst. Gauhar Bibi, named Fateh Bibi 
and Barket Bibi. Onthe death of Nazar 
Din, the square was mutated in the names 
of his.two widows in equal shares. In 1935 
Mst. Gauhar Bibi gifted her half-share iu the 
square. to her daughters and the revenue 
authorities sanctioned the mutation in their 


Respondents 


favour. The plaintiff Labh, who is a brother ` 


of Nazar Din, instituted the present suit for 
a.declaration that the gift by Mst. Gauhar 
Bibi in favour of the daughters was invalid 
by custom and that it would not affect 
his reversionary rights after the death of 
Mst. Gauhar Bibi. Thereis another brother 
of Nazar Din, named Shahab Din, He did 
not joinin the suit but was impleaded as 
defendant No. 4. The suit was resisted 
by: Mst. Gauhar Bibi and the donees, 


“difference of opinion 


ancestral the daughters were entitled to 
succeed after the death of Mst. Gauhar Bibi, 
that, therefore the gift was in the nature of 
acceleration of succession and the plaintiff 
had no right to sue. The only issue framed 
was whether the plaintiff was entitled to 
succeed to the Jand in dispute as heir and 
Yeversioner of Nazar Din, deceased, in 
preference to his daughters, defendants 
Nos. 1 and 2. under custom, The trial Court 
found that the plaintiff had failed to estab- 
lish that by custom he was preferential 
heir and dismissed the suit. On appeal, 
the Additional] District Judge has affirmed: 
this decision. He has however granted a 
certificate under s, 41 (3), Punjab Courts Act 
for a second appeal.to this Court on the 
question of custom involved, whether among 
Gujjars of Sbakargarh Tehsil, District: 
Gurdaspur, collaterals exclude daughters 
in matters of succession to selfacquired 
property. 


Before us, Mr. Majid for the plaintiff- 
appellant has contended that in view of the 
entries in the riwaj-i-am of the Gurdaspur 
District prepared by the Settlement Officer. 
Mr, (afterwards Sir Louis) Dane in 1893. 
the onus js shifted to the daughters to prove 
that they have a right to succeed to the. 
self-acquired property of their father in 
preference to near collaterals. In this 
riwaj-i-am, it was stated in auswer to ques: 
tion 16 that in the presence of male kind-, 
red, daughters and their descendants did 
not succeed. In answer to question 17 it 
was stated that there was no distinction as 
to the right of a daughter to inherit im- 
movable or ancestral and movable or 
acquired property of their father. No 
special reference to the Gujjars of Shakar- 
garh Tehsil or to any other tribe was made 
in the answers in the riwajt-am as printed. 
In the next settlement completed in 1913. 
Mr. Kennaway, the Settlement Officer, 
compiled another Manual of Oustomary. law 
of the Gurdaspur District, and there a more. 
detailed inquiry appears to have been made 
and the answers are recorded with reference 
to the tribes separately. In answer to ques- 
tion 16 it was stated that there was 
“g difference of bpinion among the Gujjars of the 


Shakargerh Tehsil whether in theabsence of male 
issue, daughters succeeded to their father.” 

In answer to question 17 it was stated, 
that the ° 
among the GQujjars of 
Shakargarh Tehsil referred to in the answer to the 
previous question is confined only to ancestral pro- 
perty. ‘As regards self-acquired property all of them 
agreed that in the absence of male issue, daughters 
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“should get their share according to Muhammadan 
Law. The remaining tribes recognize no distinction 
astothe rights of daughters to inberit immovable 
or ancestral and movable or self-acquired property 
of their father.” ` 


Mr, Majid contends that the prevailing 
custom in the Shakargarh Tehsil is cor- 
rectly entered in the riwaji-am of 1893 
and that the answer to question 17 in 
the later riwaj-i-am of 1913 merely records 
a desire on the part of Gujjars of that 
Tehail to introduce rules of Muhammadan 
Law in succession to property of a sonless 
proprietor, and that it does not record an 
actually existing custom in the tribe. There 
is however no warrant for this suggestion. 
There are several cases judicially decided 
between 1§93 and 1913, in which on enquiry 
the prevailing custom among Guijjars of this 
Tehsil was found to be contrary to the entry 
in the riwaj-i-am of 1893, so far as succes- 
sion to non-ancestral property of a sonless 
proprietor was concerned. It, therefore, ap- 
pears that in the next settlement, held 20 
years later, the answer of the Gujjars of 
this Tehsil, as recorded, was in accordance 
with the actually existing rule of succession 
in the tribe, In view of this entry the onus 
of the issue was rightly laid upon the 
plaintiff, 

The question, whether in succession to 
the property of a sonless Gujjar of Shakar» 
garh Tehsil daughters are excluded by col- 
laterals, has been the subject of several 
judicial decisions, The parties in Najju v. 
Amna Bibi (1), were, asin the case before 
us, Gujjars of Shakargarh Tehsil who had 
migrated to Lyallpur and the question there 
arose in somewhat similar circumstances, 
After a full inquiry it was held that daugh- 
ters excluded collaterals in succession to 
non-ancestral property of their father. In 
addition to this, two other judicial instances 
have been proved in the present case. 
Ex. D-2 is the judgment of Sh, Abdul 
Haq, Sub-Judge, Gurdaspur, dated October 
1, 1933, in which after a lengthy inquiry 
the daughters were held to have a preferen» 
tial right of succession. It is important to 
note that in that case reference was made 
to four earlier cases judicially decided 
among the Gujjars of this Tehsil in 1900, 
1902, and 1909, in which*after inquiry it 
had been found that collaterals did not 
exclude daughters from succession to non- 
‘ancestral property. These cases are of im- 
portance as they had been decided before 
the riwaj-i-am of 1913 had been prepared, 
Ex. D-3 isa judgmentin a case decided by 


(JAIR 1936 Lah. 493; 160 Ind. Oas, 584;@ R L 
69 (2). ° 
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«Mr. J.D. Anderson, District Judge of Gur- 
gaspur. cn January 10, 1928, where also after 
a lengthy inquiry the deeision was given 
in favour of the daughters. The parties 
to that case were Gujjars of Shakargarh 
That daughters are favoured in this tribe 
also appears from Exs. D-4 and “D-5 which 
are mutations of gifts of ancestral land 
made by sonless Gujjars of Shakargarh in 
favour of their daughterg. One of them is 
gf 1887 ang the other of 1929. It has not 

een skown that the collaterals contested 
the mutations by civil suit. In addition to 
these Gujjar instances, there isea large 
number of decided cases in which the 
custom actually found to exist was not in 
accordance with the riwaj-i-am of 1893, 
even among other agricultural tribes of 
Gurdaspur: see inter alia, Ramzan Shah v. 
Sohna (2), Gurdit Singh v. Malan (3), Bawa 
Singh v. Partap Kaur (4), Jagat Singh v. 
Jiwan (5), Kesar Singh v. Gurnam Singh 
(6) and Gurdit Singh v. Man Kaur (7). In 
all these cases, after lengthy enquiry, it 
was found that collaterals do not exclude 
daughters in succession to non-ancestral 
Property. It is also significant thatin the 
Appendix to Mr, Kennaway’s printed riwaj- 
iam about ninety instances of daughters’ 
succession among various tribes in the dise 
trict are given. 

As against this overwhelming evidence, 
the plaintiff has not been able to prove 
even a single instance in which collaterals 
excluded daughters in succession to non- 
ancestral property. They relied upon three 
mutation entries, Exs. P-1, Pe6 and P-7. 
The lands, to which these mutations relat- 
ed, were situate in the Lyallpur Distriet 
and were owned by Gujjars. But it has not 
been shown that they had migrated from 
Shakargarh Tehsil tothe colony, Further, 
it is not clear from the mutations that the 
lands were non-ancestral qua the collaterals. 
These mutations, therefore, are of’no value 
in determining the question of custom ine 
volved in this case. No judicial instance, 
decided by this Court or a Subordinate 
Oourt has been cited. It must therefore be 
held that the lower Courts came to a cor- 
rect conclusion in deciding that the plains 


(2) 60 P R 1889. 
(3)5 L 364; 84 Ind. Oas, 171; A I R 1925 Lah. 
35. 


(4) A I R 1935 Lah. 288; 159 Ind. Oas. 347; 16 L 
998; 37 P L R 266; 8 RL 387, 

(5) A I R 1935 Lah. 617; 156 Ind, Oas. 215; 37P L 
R 203; 7 R L 877 (2). è 

(6) A IR 1935 Lah. 696; 160 Ind: Cas. 414; 8R L 
535 


(7) A I R 1937 Lah. 90; 171 Ind. Oas, 683; 39 P LR 
228; 10 R L 294, 
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tiff hes failed to prove 
preferential right to succeed to the land ip 
dispute, and bis suit has been rightly dis- 
missed. The appeal fails and is dismissed 
with coste. i 

B. i Appeal dismissed. 


CALCUTTA HIGH COURT. 
Criminal Reference No. 202 pf 1939 , 
February 2, 1940° 
KRAUNDKAR AND SEN, JJ. 
BEJOY KUMAR KUNDU-——COMPLAINANT 


versus 
SITANATH KUNDU anD 
OTRERS— Å OCUSED 

Criminal Procedure Code (Act V of 1898), 3. 413 
—Trial before Second Class Magistrate- -At conclusion 
of evidence but before passing sentence, Magistrate 
invested with first class powera—Sentence passed 
subsequently, if oné passedsby First Class Magistrate 
—Sentence which Second Class Magistrate had no 
power to pass, if can be passed. 

Where a Second Olass Magistrate before whom a 
trial had commenced has been invested with first 
class powers after the evidence in the case has been 
concluded but before passing of the sentence, a 
sentence passed by him is a sentence passed by the 
First Class Magistrate and if the sentence isa fine 
below Rs. 50, noappeal would lie. 137 Ind. Oas. 854 
(1), diesented from. 

. A Magistrate, who had heard acase while he 
was a Magistrate having second class powers and 
who was vested with first class powers before 
passing judgment, can pass a sentence which a 
Magistrate of the second class had not the power to 
pass. Queen-Empress v. Pershad (4), and Banwari 
Tewary v. Sheo Balak Rai (5), followed. 


Mr. Ajit Kumar Dutt, for the Accused. 


- Mr. Lalit Mohan Sanyal, for the Crown. 


Messrs, Satindra Nath Mukħerji and 
Samarendra Nath Mukherji, for the Com- 
plainant. 


Sen, J.—This is a reference made by 
the Sessions Judge of Faridpur The facts 
giving rise it are as follows: The accused 
Sitanath Kundu and four others were tried 
and convicted by Mr. M. O. Mukherjee, 
Magistrate, Madaripur, and sentenced to 
pay a fineof Rs. 20each. When the trial 
commenced, Mr. Mukherjee was a Magis- 
trate having second class powers. The 
learned Magistrate heard arguments in this 
case on July 27, 1939. It is now admitted 
that before this date but after the evidence 
had been concluded the learned Magistrate 
was invested with first class powers. After 
hearing arguments en July 27, 1939, the 
learned Magistrate adjourned the case and 
delivered judgment on July 31, 1939 con- 
victing the accused and passing the aforp- 
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on the date on which the sentence was 
paesed, the learned Magistrate was a Magis- 
trate having first class powers. The accused 
appealed from the decision of the learned 
Magistrate tothe District Magistrate, The 
appeal was heard by a Depnty Magistrate 
having appellate powers. He held the opi- 
nion that as the case was heard partly by 
a second class Magistrate and partly by a 
first class Magistrate who had passed the 
Sentence no appeal lay to him and that if 
any appeal lay at all, it would be to the 
Sessions Judge. In this view, he returned 
the petition of appeal to the appellants to 
enable them to file it in the proper Osurt. 
The accused then moved the Sessions 
Judge. The learned Sessions Judge is of 
opinion that the order of the learned 
Magistrate should be set aside. He bolds 
the view that by reason of the provisions 
of s. 407, Criminal P. ©.,the appeal must 
lie to the District Magistrate and he refers 
us to the case in Baramaddi v. Magorali 
(1), He recommends that the order of thé 
learned Magistrate be set aside and that this 
Court should direct the appeal to ba heard 
by the District Magistrate. 

I am of opinion that this reference must 
be rejected, I do not propose to deal at 
length with the numerous cases which have 
been placed before us inasmuch as I hold 
the view that s. 413, Oriminal P. C., is 
clearly applicable to this case and that it 
bars any appeal. The learned Advocate 
appearing in support cf the reference placed 
an argument before us which may be sum» 
marized as follows : In this view, the hear- 
ing ofarguments and ‘the passing of judg 
ment do not form part of a trial. The trial 
according to him ends before the arguments 
are heard. Hethen refers us to the wording 
of s. 407, Criminal P. O., which is as 
follows. . 

“Any person convicted on a trial held by any 
Magistrate of the second or third class...... may 
appeal to the District Magistrate.” 

He pointe out thats. 407, Oriminal P C, 
deals with the case of a person who has 
been tried by a second class Magistrate and 
that it does nôt say anything about the 
powers of the Magistrate who has convicted 
the accused ôr passed the sentence. He 
argues that ifthe trial is held by a second 
class Magistrate the provisions of the Sec- 
tion are atence attracted even though the 
sentence be passed by a first class Magis- 
trate. In tbis case, according to the learned 


(1) 36.0 W N 302; 137 Ind Oas, 854; A I R 1932 
Oal 460; 33 CrL J 516; Ind. Rul. (1932) Cal 394; 
(1932) Of Oas 450. ; 
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Advoeate for the accused the trial was com- 
pleted bya second class Magsitrate inas- 
much as Mr, Mookerjee was not invested 
with first class. powers until after the evi- 
dence had been closed, He contends there- 
fore that an appeal lay before the District 
Magistrate. In support of this view, he has 
placed before us the case relied upon by the 
learned Sessions Judge to which I have al- 
ready referred and also to the cases of 
Emperor v. Maganlal Jhaverchand (2), 
and Bakhshi Ram v. Emperor (3). On behalf 
of the Crown and the complainant it was 
argued that a trialdoes not come to an end 
until judgment is delivered and it was 
urged that s. 407 had no application. The 
question as to when a trial may properly be 
said to terminate is one of some nicety 
but I do not think that I need enter upon a 
discuesion regarding this question in view 
of the particular facts of this case and in 
view of the clear words of s. 413, Criminal 
P. O. That section is as follows : 

“Notwithstanding anything hereinbefore contained, 
there shall be no appeal bya convicted person in 
cases in which a Court of Session passes a sentence 
of imprisonment not exceeding one month only, or in 
which a Oourt of Session or District Magistrate or 
other Magistrate of the first class passes sentence of 
fine not exceeding fifty rupees only.” 

It is quite obvious from the wording of 
this section that where a sentence of fine 
not exceeding rupees fifty is passed by a 
Magistrate of the first class, no appeal will 
lie against such a sentence irrespective of 
any other provision inthe previous part of 
the Code. The question therefore resolves 
itself to this: Is this a sentence passed by 
a first ‘class Magistrate ? On this point it 
seems to me there can be no doubt whatso- 
ever, As stated beforethe Magistrate, Mr, 
Mukherjee was invested with first class 
powers, prior to the date on which the 
sentence was passed. Section 39 (2), Criminal 
P. O., says that eveyy order whereby powers 
under the Criminal P. O. may be conferred 
by order of the Local Govt. shall take effect 
from the date on which it is communicated 
to the persons so empowered. That being 
so, there can be no doubt that the first class 
powers conferred upon Mr. Mukherjee took 
effect from befcre the date on which sentence 
was passed. It had already takep effect before 
July 27, 1939 on which date arguments: were 
heard, There istherefore no doubt that tho 

‘ sentence of fine of Rs. 20 was passed by a 
Magistrate of the first class and s. 413, 
(2)AT R 1927 Bom 366; 101 Ind, Oas. 602; 28 Or L 
-J 474; 29 Bom L R 482. 
(3) AIR 1938 All 102; 173 Ind. Cas, 863,1 LR 
(1938) All 157; 39 Or L J 345; 1937 AL J 1152; 10 R 
A 493; 1938 A L R164, f 
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tOriminal P. O., explicitly lays down that 
no appeal lies from a séntence of fine not 
exceeding Rs. 50 passed by such a Magis- 
trate. 

A question was raised as to whether a 
Magistrate, who had heard a case while he 
was a Magistrate having second cl&iss powers 
and who was vested with first class powers 
before passing judgaoient could pass a sen- 
tence which a Magistrate of the second class 
bad not the power to pass. That question 
was considered and decided by a Full 
Bench of the Allahabad High Oourt in 
Queen- Empress v. Pershad (4), The majority 
of the Full Bench held that in such a case 
the Magistrate could pass a sentence which 
was within the powers of a Magistrate of 
the first class and outside the powers of a 
Magistrate of the second class. The decision 
was based on the view that the order in- 
vesting the Magistrate with first class 
powers having taken effect he had the power 
to pass any sentence which a first class 
Magistrate could pass even though he had 
tried the case partly asa Magistrate cf the 
second class. .A similar point was degided 
by this Court to the case in Banwari Tewary 
v. Sheo Balak Rai (5), The Fall Bench 
decision just mentioned was there relied 
upon and this Court held that where a 
second class Magistrate was invested with 
first class powers after he had started the 
trial and after he had heard a number of 
Witnesses he could in passing sentence rely 
upon his first class powers and pass a 
sentence which only a Magistrate of the 
first class could pass. This Court held fure 
ther that in sucha case no appeal would 
lie tothe District Magistrate and that ‘if 
the sentence of imprisonment passed by the 
first class Magistrate did not exceed one 
month no appeal would lie to the Sessions 
Judge either. This case is exactly in point 
and I have no hesitation whatsoever in 
following it. k 

The learned Advocate for the accused 
contended that although the Magistrate was 
invested with first class powers at the time 
when he passed sentence he should be con- 
sidered as being a Magistrate of the second 
class inasmuch as he wasa Magistrate of 
the eecond class so long as the trial had 
lasted and- inasmuch as he was invested with 
first class powers after the termination of 
the trial. He pointed out in the two cases 
mentioned above the Magistrate was invest- 
ed with first class powers before the termi- 
nation of the trial, Iam unable to accept 

(4) TA 414; A WN 1885 105 {F B). 

Ql 0 W N 43n. 
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this argument. The undisputed facts ares herein before contained” indicate that this 


that Mr, Mukherjeé was a Magistrate of the 
first class some days before he passed the 
order of fine I cannot by resort to a fiction 
hold that he was a Magistrate of the second 
class on “that day. The learned Advocate 
next said “that we would be taking away 
a valuable right, namely the right of appeal 
from the accused if We held that s. 407. 
Oriminal P, C., did not apply. He argued 
that for all practical purposes dis clientg 
had been tried by a Magistrate of the second 
class and that it was by pure accident that 
the Magistrate was invested with first class 
powers before passing sentence, He cons 
tended that this accidemtal circumstance 
should not be allowed to operate to the 
deteriment of Lis clients’ valuable right of 
appeal. J dorot think that there is much 
substance in this argument. ‘lhe right of 
appeal is a creature of statute and it is 
necessary for an appellant to skow that he 
has got this statutory right. The wording 
of s, 404, Criminal P. O, makes this quite 
clear. It says: 

“No. appeal shall lie from any judgment or order 
of a Criminal Oourt except as provided for by this 
Oode or by any other law for the time being in force.” 

It cannot be said that any right has been 
taken away from the accused. It is fcr them 
to show that they were invested with tke 
right of appeal by virtue of some provision 
in the Criminal P. O. or byany other lew. 
In my opinion, they, have not been able to 
show that they have anysuch right. On the 
contrary, s. 413, Criminal P; O.. expressly 
negatives the existence of such right. This 
section and the two decisicns adverted last to 
were apparently not brought to the notice of 
the learned Judge who decided the case in 
Baramaddi v. Magorali (1). With very great 
respect tothe learned Judge who decided 
that case, I have to dissent from that deci- 
sion in view of what I consider to be the 
explicit prevision in s. 413, Oriminal P. O., 
barring any appeal in the circumstances 
which have occurred, I hold, therefore, that 
the accused have noright of appeal. This 
reference must be rejected. The learned 
Advocate on behalf of the accused stated 
that we should direct the learned Sessions 
Judge todeal with the motion before him on 
the ‘merits, I think this is a reasonable 
request and I direct that the learned Ses: 
sions Judge do deal with the motion before 
him on the merits‘and pass orders thereon 
according to law. 


Khundkar, J.—I agree and desire to add 


a few words. The opening wordsofs. 413, 
Criminal] P. O„ “notwithstanding anything 


section enacts what is in the nature of an 
exception to provisions relating to certain 
appeals contained inearlier sections of the 
Code. In my judgment, it therefore follows 
that in considering the kind of case which 
falls clearly within the language ofs. 413, 
Criminal P. O,, it would not be permissible 
to go back to the language of any of the 
earlier sections for guidance in the matter. 
As has been pointed out in the judgment 
fust delivered by my learned brother, the 
case in Queen-Empress v. Pershad (4), which ` 
was followed by the case in Banwari Tewary 
v. Sheo Balak Rai(5) has made it abun- 
dantly plain that where a trial is com- 
menced before a second class Magistrate 
and where before thesentenceis pronounced 
by him, he becomes invested with the powers 
of a first class Magistrate, the Magistrate 
is competent to pass a sentence in excess of 
what may be passed by a Magistrate of the 
second class. From this rule, it follows by 
necéssary implication, that in a situation 
such as this, atthe time when the Magis: 
trate is passing sentence, he cannot be ree 
garded asa Magistrate of any other class 
but the first class. The language of s. 413, 
in so far as it is material for the purpose of 
the case which we are considering, is signi- 
ficant for it is as follows : 

“There shall be no appeal by a convicted person 
in cases in whicha District Magistrate or other 
Magistrate of the First Olass passes a sentence of 
fine not exceeding fifty rupees only.” 

I donot think itis possible to say that 
the present case is not a case in which a 
sentence was passed by a Magistrate of the 
first class. 


S. Reference rejected: 


MADRAS HIGH COURT 
Criminal Revision Oase No, 193 of 1939 
Criminal Revision Petition No. 182 of 1939 

July 26, 1939 
Laksamana Rao, J. 
OONNA MUDALI AND OTHERS — 
AccusEp Nos, 1 To 4—PETITIONERS 


versus 
EMPEBROR—Opposita Party 

Criminal trial— Jurisdiction — Offence triable by 
Second Class Magistrate —Fact that it is counter case 
to preliminary Register case which has tobe com- 
mitted to Seaszons, whether suficient reason to treat it 
also as preliminary Register case. 

Where the offence disclosed is triable by a Second 
Class Magistrate and it is not stated that he cannot 
adequately deal with it the fact that the case is 
counter to Preliminary Register Oase which has to be 
committéd to Sessions is not a sufficient reason for - 
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treating it also as a Preliminary Register Case 
141 Ind, Oaa. 539 (1), relied on. 


Or. R. Case and Or. R. P. underss. 435 and 
439 of the Oriminal P, O. 1898, praying the 
High Oourt to revise the order of the Gourt 
of the Second Class Magistrate, Polur, dated 
AA 2, 1939, and made in P. R. No. 5 
0 R. 


Mr. A, S. Sivakaminathan, for the Peti- 
tioners, 


Mr. K. Venkataraghavachari, for the 


Crown. 


Order :—The offence disclosed are tri» 
able by a Second Olass Magistrate and it 
18 not stated that he cannot adequately 
deal with them. That the case is counter 
to Preliminary Register Case No. 4 of 1938 
which has to be committed to Sessions is 
Hot a sufficient reason for treating it also 
asa Preliminary Register Oase. Vide in re 
Mounaguruewami Naicker (1), and the order 
of the Sub-Magistrate converting the case 
itto a Preliminary Register Case cannot 
be sustained. It is, therefore, set aside and 
ae case will be dealt with as a Oalendar 

ase, 


NeD. ‘Order set aside, 


(1) (1933) M W N 98; 141 Ind. Oas. 539; Ind. Rul. 


(1933) Mad, 143; 37 L W 101; 34 Or. LJ 175; 64 M 
va ae 56 M150; A I R 1933 Mad. 367; (1933) Or, 
as, 550. 


OUDH CHIEF COURT 
Civil Appeal No, 328 of 1937 
September 10, 1940 
Yorks, J, 
Raja Saiyed MOHAMMAD MAHDI— 
PLAINTIFs—APPRLLANT 


Versus 
JAGAT SINGH AND ANOTHER — 
DEFENDANTS—R&SPONDENTS 

Adverse possession—Burden of proof— Waste and 
jungle land—Presumption as to possession —Trespasa 
—Suit for possession —Trespasser should show that 
he perfected title by adverse poseession—Limitation 
Act IX of 1908), Art. 144—Zamindar’s suit for 
recovery of possession by removal of structure and 
newly planted trees —Suit falls under Art. 144, 

The possession of the talugdar isto be presumed 
in waste, and jungle land, and tanks qjtuated in the 
village of which he is the proprietor. In the case 
of acts which constitute a trespass upon that posses- 
sion, the burden is ordinarily upon the trespasser 
‘to establish that he has perfected a title by adverse 
possession, [p. 159, cols. 1 & 2.] 

A suit by &zamindar for recovery of possession 
of land in his zamindary by removal of structures, 
ditches and newly planted trees, which constitute 
an interference or trespass upon his possession and 
therefore cast a doubt upon his title, falls guder 
Art. 144, Lim. Act, 
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C. A, against the order.of the Civil Judge 
of Fyzabad, dated May 18, 1937. 


Messrs. M. Wasim and Ali Hasan, for tbe 
Appellant. . 


Mr. Hyder Husain, for the Respondents. 


Judgment.—This is a second appeal 
by Raja Saiyed Mohammad Mehdi plaintiff 
whose suit for the recovery of possession 
ef certain eplois by .upro:ting of newly 
planted trees and demolition of structures 
was decreed by the Munsif of Akbarpur 
but dismissed on appeal by the Civil Judge 
of Fyzabad, 

The plaintiff ib the talugdar of the 
Pirpur estate and superior proprietor of 
village Kusum Khore, In the plaint he 
sued for demolition of “Gulor”, that is to 
say a building in which cane is crushed 
and the juice boiled, on plot No, 75-3, 
demolition of a ditch surrounding plots 
Nos. 75-3, 75:4, 75 1, 87-1, 87-2, and 90-3 
and removal of thatch structures on plots 
Nos, 75-3 and 75-4. Secondly he sought a 
decree for the uprooting of 59 newly 
planted trees on plots Nos. 75-3, 75-4, 87-1 
and 87-2, Thirdly he claimed a declara- 
tion that old trees and trees of spontane- 
ous growth on plots Nos. 75-3, 75-4, 87-1, 
87-2 and $0¢3 were owned by him and that 
the defendants had no concern with them. 
In the body of the plaint he gave details 
of the acts of the defendants by which 
they had made these constructions, planted 
these trees and so on and in the plaint he 
said that by these acts there was a danger 
of his title being jeopardised, and he fur= 
ther asked for any relief to which he might 
be held entitled. The suit related to plots 
with an area of 13 bighas describad in the 
first regular settlement as ‘parti kadim’ and 
in the second settlement sub-divided into 
a number of plots described as jungle, antl 
banjar or waste, In their written stater 
ment the defendants alleged that they had 
acquired title by adverse pcssassion which 
had begun by petty encroachments 32 years 
ago, and had matured into proprietary 
Tights 20 years prior to the date of suit, 
It was said that the plots in suit were near. 
the defendant’s house. In oral pleadings 
some points were slightly cleared up and 
it was stated on behalf of the plaintiff 
that the plaintiff is in possession over old 
trees, and if he is found out of possessicn, 
decree for possession be given, 


How this suit was understood by the 
parties is made very clear by the issues 
which were framed in the suit. Those 
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issues were as follows : 

“1, Is the plaintiff the owner of the property th 
suit as alleged ? kg 

2. (a) Have the defendants planted new trees and 
encroached upon the plaintiff's land as alleged ? 
If so, is the plaintiff entitled to possession of the 
land in suit, by removal thereof? If not, to what 
effect ? : 

(b) Have the defendents perfected their title to 
the property and the lantl in suit by adverse pos- 
session for more than 12 years as pleaded? Its 
effect ? 4 

3. Is the plaintiff's suit for removab of the e 
croachment in question and the trees and the 
bamboo clumps in suit, barred by time as 
pleaded ? 

4. Is th® plaintiff's claim to the property in suit 
barred by principles of estoppel by acquiescence as 
pleaded ? Its effect ? e 

5. Is the plaintiff in possession of the old trees 
and entitled to the declaration prayed for in relief O ? 
I£ not, to what effect ?” 


d 


It ig impossible in the face of these 
issues to suppose that the parties thought 
themselves to be litigating on anything 
other than a claim to recover possession of 
property encroached upon by the defen- 
dants. In the trial Court all the issues were 
deciged in favour of the plaintiff and the 
plaintiffs claim was decreed in full. 

In the grounds of appeal before the lower 
Court a larger number of points were taken 
there being no less than 15 grounds of 
appeal, relating to every point which had 
been in issue in the trial Court. Ground No. 3 
of these grounds of appeal again makes 
it very clear how the suit was regarded fn 
the trial Court. This ground runs as fol- 
lows : 

“Because the learned lower Court is wrong in 


‘holding that Art. 142 of the Indian Lim, Act does 
not apply to the facts of the case.” 


That is tosay the pleading was that this 
was not a suit in which the plaintiff could 
rely upon his title and put the defen- 
dants to proof of 12 years adverse posses» 
sion, but a suit in which the plaintiff was 
Pleading dispossession and had to establish 
that dispossession had taken place within 
12 years so as to give him a right to recover 
possession. 

The learned Civil Judge noted at the 
very beginning of his judgment that in 
spite of having put in this long list of 
grounds of appeal, the appellants had press- 
ed the grounds of appeal relating to 
Issues Nos, 3 and 5 only. It fellows that 
the defendants had given up all their 
grounds of appeal which related to Issues 
Nos, 1 to 2 and the only question which 
really arose was wifether the plaintiff's suit 
was within limitation. The learned Oivil 
Judge proceeded to hold that the suit was 
not a suit for recovery of possession, bub a 
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suit for which no particular article was to be 
found in the Lim. Act and which must 
therefore be governed by the residuary 
Article No. 120 which gives a period of 
limitation of six years from the date at 
which the right to sue accrues. He went 
on to strain every point in favour of the 
appellants so as to hold that the trees had 
been planted, the ditch dug and the build- 
ings or structures put up more than 6 
years prior to the date of suit, and there- 
upon to hold that the suit was barred by 
limitation. He did not really consider the 
question whether the mere date of plant- 
ing of the trees or erection of a thatched 
structure must necessarily be the date 
on which the right to sue accrued, but 
took that for granted, whereas in fact 
there is little doubt that as a proposition 
of law that proposition is incorrect and 
the right to sue in such cases accrues 
only when the encroachment comes within 
the knowledge of the plaintiff, a point on 
which he came to no finding of any soré, 
In support of the view which he took of 
the applicability of Art. 120 of the Lim. 
Act the learned Civil Judge relied on 
Badal v. Babu Nageshwar Bakhsh Singh, 
(60. L, J. 329) (1) in which it was held, 
relying on Musharraf Ali v. Iftkhar Husain, 
(I. L. R. 10 All., 634) (2) that 

“a suit of a landlord for removal of trees newly 
planted by a person who had no right to plant 
the same is governed by Art, 120, Sch. I, of the 
Lim, Act.” 

In the Allahabad case it was similarly 
held by a Single Judge of that Court that 
a suit by a zamindar for removal of 
trees planted in certain waste land of 
his village by persons who had no right 
to plant them is governed by Art, 120, 
Sch. I, of the Lim. Act and not by Art. 32, 
and where a defendant having a right to 
use property fora spegified purpose per- 
verts it to other purposes, and a suit had 
to be instituted for any relief in respect 
of any injurious consequences arising from 
such perversion, such a suit will be govern- 
ed by Art. 32. i 

The learned Oivil Judge was evidently 
unaware of the fact that Musharraf Ali's 
case (2) wag later distinguished by a Bench 
of the Allahabad High Court in Muhammad 
Shafi v. Bindesurt Saran, (I. L. R. 46 
All, 52) (3) where it was held, upholding: 
in Letters Patent Appeal the judgment of 
a Single Judge of the Oourt, that the 


D) 6OLJ 329; 52 Ind. Cas. 858; A I R 1919 Oudt 


(2) 19 A 634; A W N 1888, 257. 
(3)46A 58; 75 Ind. Oas. 268; A IR 1924 All 443, 
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Planting’ of trees on land belonging to 
another is an act of active trespass, and 
the owner of the land can sue for removal 
cf the trees so planted and for recovery 
ot pcssession of the land at any time 
within 12 years. In the Bench judgment 
in that case it was pointed out that the real 
question in Musharraf Ali's case (2) was 
whether the limitation applicable was that 
prescribed by Art. 52. As was remarked 
by the learned Single Judge that (Mohame 
mad Shafi’s) case was in his opinion 
an action for trespass and possession of 
land, end ke pointed out thatthe defen- 
dants set-up title and claimed adverse 
posseseicn exactly as they have done in 
the present case, 

I have been referred also to a later 
case of the Oourt of the Judicial Com- 
missioner, Ghafur Khan v. Lala Prag 
Narayan, (40, L. J., 37) (4) in which it 
was teld thata suit for possession of land 
coupled with an ancillary prayer for the 
vemoval cf the trees planted on it, is govern= 
ed by Art. 142 of the Lim. Act. It does 
not really make very much difference in 
a way in the present case whether it was 
governed by Art. 142 or 144 since there was 
no doubt whatever that the real question was 
whether the defendants had perfected their 
title by adverse possession extending be- 
yond 12 years. Itappears to methat in 
all cases is the duty of the Court of 
appeal, just as much asit is the duty of 
the trial Court, to consider what the real 
substance is of the plaintiff's claim, and 
there can be nodoubt that in the present 
claim the rea] substance was the recovery 
of possession by removal of those struc- 
tures, ditches, and newly planted trees, 
which constituted an interference or tres- 
pass upon the plaintiff's possession and 
therefore cast a cloud upon his title. 

In the present ‘case there could be no 
doubt that the plaintiff is the talugdar 
and landholder of the village in suit, and 
there is no sort of doubt about the rule of 
law in force in Oudh as laid down in 
numerous cases, forexample Thakur Sheo 
Narain Singh v, Bodal Singh, (8 O. O. 177) 
(5) and Hulas v. Barkateun-nissa Begam 
Rani, (T. L. R. 1 Lucknow, 469) (6), that 
the possession of the taluydar is to be 
- presumed in waste, and jungle land, and 
tanks situated in the village of which he is 

(2 9 OLJ 17; €6 Ind, Oas. 793; A IR 1922 Oudh 
4 


(5) 80 0177. 
(8) 1 Luck 469; 94 Ind, Oas, 1034; 30 WN 475; 
ATR 1926 Oudh 393; l RTA (0) 27% 180 Ld 
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the proprietor. It follows thatin the case 
of acts which constitute a trespass upon 
that possession, the burden is ordinarily 
upon the trespasser to establish that he 
has perfected a title by adverse posses. 
sion, . 

On behalf of the respondents learned 
Oounsel has scarcely. made any attempt to 
defend the application of Art, 120 of the 
Lim. Act. He contented himself with 
Arguing tlfat-if it be held that the article of 
the Lim. Act applicable to the suitis Art, 144, 
then the case must go back to the lower 
Appellate Oourt for a finding as tò whether 
the defendants have perfected their title 
by 12 years’ adverse possession. He bases 
this contention on the argument that the 
lower Appellate Court has not come to 
any finding of fact. On behalf of the appel- 
lant it is, however, in my opinion rightly 
contended that inasmuch as learned Counsel 
for the defendants in the lower Appellate 
Court gave up all issues except Issues 
Nos. 3 and 5, he thereby contended the 
correctness of the finding of fact which 
finds a place in Issue No, 2 (b). It follows 
that there is no necessity to send the case 
back to the lower Appellate Oourt for a 
finding of fact on the point raised in 
Issue No. 2 (b). That finding of fact is 
final between the parties already, namely 
that the defendants have not perfected their 
title by adverse possession going beycnd 
12 years. 

In filing his present appeal the plain- 
tiff filed with it an application under s. 15] 
and O. VI, r. 17 to amend his plaint go 
as to make it clear, if it was not already 
clear, that his suit waga suit for the re- 
covery of possession in so far as he might 
be held to be outof possession by rea- 
son of the acts of the defendants. This 
application has been contested on behalf 
of the respondents by learned Counsel 
who has referred to the notes in Mulla’s 
Code of Oivil Procedure under O. VI, 
r. 17 where it is said that delay is itself 
a sufficient reason for refusing leave to 
amend, and it is pointed out that this ape 
Plication has only been filed on the date 
of hearing of appeal. Learned Ooungel for 
the appellant points out that in his grounds 
of appeal he foreshadowed his intention 
to make this application, and he shows 
from the application itself that it was pre- 
pared for an earlier hearing. He therefore 
argues that there can be ño question of 
delay, and in fact if this intention was 
indicated in the grounds of appeal asis 
clear from a reference to them, there could 


160 
be no question of. delay because the ap* 
plication was necessitated only by the 
peculiar reasoning which is found in the 
judgment of the lower Appellate Court, 
In my opinion this application, had it been 
necessary, could not have been success- 
fully resisted on the grounds put forward, 
‘but I think that the application is unneces- 
sary inasmuch as it was clear to every- 
body in the trial Court what the substance 
of the suit was, and-that it ‘really was 
suit for possession. It seems to have oc- 
curred to no one until it occurred to the 
learned Givil Judge that this could possibly 
be a suit of any descripjion other than a 
suit for possession. In view of the fact 
that the application is unnecessary I re- 
ject it. 

I am quite satisfied that the learned Civil 
Judge has taken an entirely wrong view 
of the case in applying Art. 120 to the 
plaintiff's suit. I hold that the suit really 
falls under Art. 144 of the First Sch. of 
the Indian Limi. Act and was rightly 
decreed by the Oourt of first instance, 
accordingly allow this appesl with costs 
of this and the Court below, set aside the 
decree of the learned Oivil Judge and re- 
store that of the trial Court, 


D, Appeal allowed, 


LAHORE HIGH COURT 
Second Appeal No. 1698 of 1939 
March 1, 1940 


À Burns, J. 
Hakim MOHAMMAD JAMIL KHAN— 
DRFENDANT—ÅPPELLANT 
z versus 

KEWAL RAM AND cTHER—PLAINTIFES 
“AND oTRERS—DEFENDANTS—RESPON DENTS 

Limitation Act (IX of 1908), Art. 11-A—Applies 
only to suit by person dispossessed of property in 
delivery of possession in execution af decree. 

Article 11-4, Lim, Act, applies only to suits by a 
person who has been dispossessed of property in the 
delivery of possession in execution of a decree. 
Where a person had not been dispossessed of any 
property when the order under O. XXI, r. 99, Oivil 
P. O., was passed against him and an application 
which was presented by him under O. XXI, r. 99, 
was held to be incompetent, the suit is not covered by 
the terms of Art, 11-A, Lim. Act. 68 Ind. Oas. 524 
(3) and 117 Ind. Cas. 634 (4), relied on. 


S, A. from the decree of tbe Senior 
Sub-Judge, Delhi, dated May 17, 1939. 


Mr, Shamair Chand, for the Appellant. 
Mr. Madan Mohan Kapur, for the Res- 
pondents (Plaintiffs Nos. / and 8). ¢ 
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Judgment.—The material facts of the 
case giving rise to this appeal are briefly as 
follows: Hakim Mobammad Jamil Khan 


obtained a decree for ejectment against Qazi 


Abdul Haq from a plot of land measuring 
2100 square yards on April 10, 1934. In 
the course of execution he found that rese 
pondents No. 1to13 were in possession of 
the plot. They preferred objections pur- 
porting to be under O. XXI, r. 99, Civil P. 
O., but these were dismissed by the learned 
Subordinate Judge on March 29, 1935 with 
the remark: ‘The objectton does not lie 
under O. XXI, r, 99. It is therefore dis- 
allowed.” Subsequently it appears that a 
fresh warrant for delivery of possession was 
issued and, thereupon, the respondents ine 
stituted a suit for a declaration to tho effect 
that they were the owners of the land in 
question, This suit has been decreed by the 
Courts below and from this decision the 
present appeal has been preferred. 

The sole point of law raised in appeal is 
that the suit was barred by Art, 11-4, 
Lim. Act, inasmuch as it was not institut 
ed within one year of the order under 
O. XXI, r. 99 which was passed on March 
20,1935. The learned Senior Subordinate 
Judge has held that Art. 11-A was not ape 
plicable as -tiié order in question was not 
passed after investigation underr. 99. The 
learned Counsel for the appellant has cone 
tended that Art, 11-A would apply even if 
the application under O. XXI, r. 99, Civil 
P. O., was dismissed without any investiga- 
tion. In support of this contention he relied 
on Nival Kishore v. Khyali Ram (1) and 
Subedar Singh v. Ramprit Pande, 115 Ind. 
Cas, 703 (2). These rulings, however, re- 
late to objections under O. XXI, r. 58, Civil 
P. C. The wording of Art. 10, Lim. Act, 
which relates to suits arising out of orders 
under O. XXI, r. 63, Civil P. O., is different 
to that of Art. 11-A, Lim. Act, which is 
relevant for the purposes of the present 
suit. 
Article, it would seem to apply only to suits 
by a person who has been dispossessed of 
property in the delivery of possesslon in 
execution of a decree. In the present in- 
stance it is not disputed that the respone 
dents had not been dispossessed of any 
property when the order under O. XXI, r. 


99, Civil P. O., referred to above was passed - 


against them. In fact the application which 

was presented by them under O, XXI, r. 99, 
(1) 11 L 369; 120 Ind. Oas. 679; ATR 1929 Lah 

865; 81P L R 752; 11 Lah, L J 452; Ind, Rul, (1930) 

Lah. 135, í 

(2) 116 Ind. Cas. 703; AI R.1929 Pat. 116; 11 P L T 

28; Ind. Rul. (1929) Pat, 255. 


According to the wording of the latter- 
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Civil P. C., was held to be incompetent, In 
these circumstances the suit does no} seem 


to be covered by the terms of Art. 11-A, 
Lim. Act. The learned Counsel for the 


_Tespondents has cited Nirods Boroni Dasi v. 


. was arent decree or a money decrea, T 
Courts below have differed upon the point. 


Monindra Narayan Chandra (3)aud Satya 
narain Mullick v. Jinsi Sah (4) which 
support the decision of the learned Senior 
Subordinate Judge. I, therefore, dismiss the 
appeal with costs. 


. 8. Appeal dismissed. ° 


(3) AIR 1922 Cal. 229:68 Ind. Oas. 524; 350 L JT 
537; 26 OC W N 853. , 

(4) A I R 1929 Pat, 553; 117 Ind, Cas. 634; 10P LT 
872 Ind, Rul, (1929) Pat. 442. 





CALCUTTA HIGH COURT 
Appeal No. 140 of 1939 
April 5, 1940 
HENDERSON AND SEN, Jd. 
Babu SAILENDRA NATH GHOSE 


is AND ANOTHER—APPRLLANTS 


versus 
TRUTEES ro ESTATE or tate Babu 
MATILAL MALLIOK AND ANOTAER — 
DEOREB-HOLDERS— RESPONDENTS, 

Bengal Tenancy Act (VIIT of 1885), s. 68 —Landlord 
paying revenue and cesses on failure of patnidar, who 
had agreed to pay them and bringing suit to recover 
same with costs of depositing them in Collectorate— 
Decree passed in such suit is not rent decree but money 
decree—Costs cannot be treated as damages under 

. 68. 

° Where a landlord pays revenue and cesses to Govt, 
on default of the patnidar who had agreed to pay the 
same, and institutes a suit to recover the money so 
paid and the costs incurred in depositing the revenue 
and the cesses in the Oollectorate, the decree passed 
in such a suit is money decree and nota rent decree 
as it includes items of costs which cannot be recovered 
in arent suit. The costs cannot be regarded as 
damages unders. 68, Ben. Ten. Act, so as to convert 
the money decree into a rent decree. 


A. from the appellate order of the Addi- 


‘tional District Juége, Khulna, dated April 4, 


1939. 


Messrs, Gopendra Nath Das and 
Manindranath Ghose, for the Appellants. 

Dr. Radhabinode Pal and Mr, Jyotish 
Chandra Pal, for tha Respondents. 


Henderson, J.—The question that arises 
for decision in this appeal*is whether a 
certain decree obtained by the alan rg 

ne 


The appellants are mortgagees in possession 
of the patmi under the provisions of s. 171 
(1) (c), Ben, Ten. Act. The pro forma res- 
pondents are the patnidars judgment-deb- 


-tors and the respondents .are the Plaintiff 
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zamindars. The patni lease contained a term 
which is frequently found in such leases 
to the effect that the patnidars were to 
pay revenue and cesses into the Collectorate 
on behalf of the zdmindars. The balance 
payable to the zamindars themselves was 
described as munafa. The patnidars not 
only failed to pay the munafa but also 
failed to deposit the revenue and cesses 
with the result that the zamindars had to 
“pay these*sums themselves. They accord. 
ingly took proceedings ûnder the Patni 
Regulation and it is not disputed by the 
judgment-debtors that they wer’ entitled 
to recover a sum of Rs. 3,106-8-11. The 
patnidars failed “to pay anything and the 
patni itself was brought to sale under the 
Regulation. A sum of Rs. 565 was realized 
by this sale. The zamindars then instituted 
a suit for the balance and obtained a decree 
with the result that they wore satisfied in 
fall. The patnidars however were successful 
in taking proceedings to have the sale set 
aside and the result was that the zamindars 
were deprived of the sum of Rs. 565 realized 
by the sale. They accordingly instituted 
the present suit to recover this sum.. It is 
not disputed by.the appellants that all the 
items in the original claim could properly 
be recovered in a rent suit except Item 
No. 8, This item includes the costs which 
were incurred by the plaintiffs in making 
the deposits of revenue and cesses into the 
Collectorate. 

The learned Additional District Judge 
was. himself of the opinion that these items 
could not be recovered in a rent suit. The 
„plaintiffs attempted to evade the difficulty 
‘by saying that this sum might be included 
in and was less than damages payable under 
s. 68, Ben. Ten. Act. This view appears to 
have found favour with the learned Addi- 
tional - District Judge: In our opinion, this 
claim will not bear a moment’s examifia- 
tion. The present suit ifit be arent suit, 
is a rent suit to recover Rs. 565 and 
damages payable under s. 68, Ben. Ten, 
Act, would be limited to 25 percent, on 
that sum. It is perfectly true, as Dr. Pal 
contended, that the nature of the suit will 
not be altered by an exaggerated claim : 
but the plaintiffs never claimed on this 
basis, They asserted that the claim made 
in the Ashtam proceedings, to which they 
Were quite entitled, was less than what they 
might have obtained as damages. That, of 
course, isa differentthing. In the second 
place, the learned Munsif did not award 
the sum as damages under s. 63, Ben. Ten; 
Act. If he had awarded sucha sum his 
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decree would inevitably have been modified 
on appeal. He awarded it on the strength” 
of the original claim. 

There is also another difficulty in the 
way of the plaintiffs.’ If we accept the 
position thet this sum is damages under 
s. 68, Ben. Ten. Act, then they certainly 
could not be awarded, interest at 12 per 
cent, per annum for six years on those 
damages. The claim would be quite mean- 
ingless. In our view, the learntd Munsif ° 
made bis order ‘in accordance with the res- 
lities of the case. The suit is not a rent 
suit at all.” It is a suit to recover the unpaid 
balance on an agreed account which includ- 
ed items which could not°be recovered in a 
rent suit. The plaintiffs had the choice of 
obtaining a money decree for the full 
amount of their claim or a rent decree for a 
lesser amount. Having chosen the former, 
they must accept the implications. We ac- 
cordingly allow the appeal. The order of 
the lower Appellate Court is set aside and 
that of the Munsif restored with costa in all 
Courts. We assess the hearing fee in this 
appedl at two gold mohurs. 

Sen, J.—I agree. 


B. Appeal allowed. 


— ee 


LAHORE HIGH COURT 
Criminal Revision No. 1817 of 1939 
April 19, 1940 


SALE, J, 
CHANAN SINGH—OoNvIoT— PETITIONER 
versus 
EMPEROR— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), s. 14 (6) 
—Order unders. 144 expiring—Local Government 
cannot resuscitate it by extension. 

Section 144, Criminal P. O., does not permit the 
Local Govt. to resuscitate an order under s, 144 
which has expired and is no longer in force, by 
extending it, 

__eOr. R. from the order of the Sessions 
Judge, Hoshiarpur, dated November 9, 1939. 


Mr. V. N, Sethi, for the Petitioner. 
Mr. S.C, Manchanda, for the Advocate- 
General, for the Orown. 


4 

Order.—Thisis a petition preferred by 
‘Chanan Singh against an order of the 
learned Sessions Judge of Hoshiarpur main- 
taining on appeal his conviction under 
s. 117, 1. P. O., read with s. 188, I. P. C., 
but reducing the sentence to six months’ 
rigorous imprisonmeat, The material facts 
are that Chanan Singh delivered a speech 
on July 13, 1938 at village Hariana in the 
Hoshiarpur district in which he is alleged 
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to have called upon his audience, consiste 
ing of about 100 or 150 persons, to defy an 
order passed under s. 144, Criminal P, O., 
at Lahore, forbidding persons to collect_ for 
the purpose of marching towards the Pun- 
jab Legislative Assembly Hall, Lahore, and 
to demonstrate for this purpose a certain 
area specified within the local limits of 
Lahore, The order in question was first 
promulgated by the District Magistrate of 
Lahore under s. 144, Criminal P. C., on 
April 26, 1939 and it was specified in this 
order that it shall remain. in force from 
April 26, to May 1, 1939. On May 22, 1938 
a notification issued under the signature of 
the Chief Secretary to Govt. Punjab, No. 
3324-P-B, purporting to extend the order of 
the District Magistrate for a period of 
six months from midnight on May 22/23 
1939. Thus the speech, which the peti- 
tioner is alleged to have made on July 13, 
1939 related to the order as extended by 
the Local Govt. 

The first point urged in this petition ig 
that on the material day, that is, July 13, 
1939 there was no valid order in force, the 
disobedience of which the petitioner could 
be said to have abetted. In my view, this 
objection is well-founded, Sub-section (6), 
ofs, 144. Criminal P. O., provides that no 
order passed by the District Magistrate 
under s. 144 shall remain in force for more 
than two months from the making thereof 
unless in certain cases therein specified the 


‘Local Govt. by notification in the official 


Gazette otherwise directs. In other words, 
the Local Govt, has power under subss. 
(6) of s. 144 to extend an order already in 
force. In this case, however, the evidence 
led shows that the Local Govt. in issuing 
the notification of May 22, which purported 
to extend an order already in force did 
not in fact extend any order in force, but 
resuscitated an order which had expired 
three weeks previously. In my view, s. 144, 
Oriminal P. C., does not permit the Local 
Govt. to resuscitate in this way an order 
which is no longer in force. It was open to 
the Local Govt, to extend the order of the 
District Magistrate before it expired on 
May 1, or it was open to the District Magis- 
trate to promulgate another order under 
s. 144 on May 22. But once the order of 
the District Magistrate had expired on 
May 1, Iam of opinion that the notitica- ` 
tion by the Local Govt. purporting to 
extend as from May 22, an order which 
was no longer in force, is invalid. 

It cannot be said therefore that in abet» 
ting tke defiance of this order on July 13, 


1941 RAJ NARAIN DUBE Y, IMAM RAZA (ALL) 163 


the petitioner has committed any offence. , Raza is an auction-purchaser at the sale of 
For this reason alone, this petition must the said remaining 1 anna 4 pies share 
succeed. In the circumstances, it is unane- which Ghasiawan retained in the mahal. 
cessary to consider the second point urged ‘Ue claims that in purchasing this 1 anna 
in this petition, viz, thatthe conviction of 4 pies share he purchased ths one-third 
abetment under s. 117 is bad in law be- share in the grove-land which was owned 
‘cause 6, 188, I, P. O., does not render by Ghasiawan. The defendants on the other 
punishable the mere disobedience of an hand maintained phat only one-twelfth of 
order unders. 144, Criminal P. O., but only the grove-land passed, to the plaintiff by 
a disobedience from which certain consequ» auction-gale. The remainder remained with 
ences, specified in a. 188 are provedeto® Ghasiawan‘and on his death passed to his 
flow. I accept the petition, set aside the representatives. 


conviction aud sentence and acquit the There is no question that after the sale 
petitioner. The petitioner is already on of a proportion of bis holding in the zee 
bail and his bail bond wil! be cancelled. mandari Ghasigwan remained a zemindar 


in the mahal. His share was then a 1 anna 


3. Petition accepted. ‘4 pies share. His share in the groverland 
of the mahal, however, was more than a 

1 anna i Pies share; it was a one-third 

hare as he had exempted the grove-land 

ALLAHABAD HIGH COURT Š ; : | 
Second Appeal No. 1303 of 1937 from the private sale of a proportion of his 


zemindart. It was contended for the appel- 
lant that of the one-third share in the 
grovp Taid whlch Ghasiawan tainod for 
imself only a proportion could be regarded 

PAYEN T ae 45 appertaining t ae Vente 4 pies share 

which was left after the private sale. No 

Syed peasy jami ken Bg SND authority was adduced by Counsel for the 
RAPIN ORN ies 3 defendant in support of this proposition and 

Grove—Sale by zemindar of part of zemindari upon general Principle wear unable to 
holding—Entire share in grove land appertaining to accept it.If a zemindar plants a grove in the 
it not sold—Auction-aale of remaining portion— village in which he is a zemindar that grove 


ae share ingrove land passes to auction-pur- | appertains to his share in the zemindari. We 
chaser. -A 
If a zemindar plants a grove in the village in 80€ 20 reason why, if he elects to sell part of 


which he is a zemindar that grove appertains to his Bis zemindart holding and retain his entire 
hare in the zemindari. If he elects tosell pars of sharein the grove land that entire share 


hia semindari holding and retain his entire share should not continue to appertain to his 
in the grove land, entire share continues to apper- eee A ° i 
tainto his remaining sharein the village. If hẹ Temainiog share in the village. It was aug 


sella the remaining portion of the zemindaré at an gested by Oounsel that a portion of the 
suction-sale his entire share in the groveland passes shara in the grove land was həld by Gha- 


July 23, 1940 
Taom, O. J. AND Gayea Natu, J. 
RAJ NARAIN DUBE — 


tothe auction-purchaser. f siawan as zemindar and the romaining por- 
5. A. from tne decision of the Civil Judge, tion which would have passed had it not 
Mirzapur, dated April 3, 1937. been excluded from the private sale was 


©, held by him in some other capacity. What 
Mr. N. Upadhiya, for the Appellants. that capacity was learned Counsel was‘un- 
Messrs. Shiva Prasad Sinha and Shah bl lai 
Habeeb, for the Kespondents, able to explain and We are unable to say 
; from the information upon record in what 
Thom, G. J.—This is a defendant's appeal capacity he could have held that share 
arisiog out ofa suit for possession. The other than in his capacity as zemindar. 
plaintif in the suit seeks» possession of a Admittedly theshare in the grove iand was 
share in grove-land in the village Deolasi part of the zemindari and was held and 
in the District of Mirzapur. “This share in enjoyed by Ghasiawan as a zemin dar, It 
the grove-land appertains to a 5 annas 4 appertained, tnerefore, to his holding as a 
pies share in mahal No.69, The share zemindar, 
belongs to one Ghasiawan. Ghasiawan sold Upon the whole matter we are satisfied 
tbree-quarters of his share in the village that the one-third share of grove land 
aud retained to himself al anna4 pies formed part of the “gsmin dari holding of 
share. He exempted from the sale-deed his the judgment-debtor at she tims of the 
share in the grove-land which appértained auction-sale and that by that sale it passed 
to the zemindari. The plaintif Sye@ Imam io the plaintif. Tze plaintiff is accordingly 
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‘entitled to the decyee which he seeks. In” 
the result the appeal is dismissed with 

costs. There is no force in the cross-objec- 

tion. The findings referred to in the cross- 

objection axe findings in fact which cannot 

be disturbed. The cross-objeetion is ac- 
cordingly dismissed wijh costs. 


D, . Appeal dismissed. 





LAHORE HIGH COURT 
Second Appeal No, 583 of 1939 
June 25, 1940 
‘Tex Caanp anD BEOKBTT, JJ, h 
SHANKAR DAS— Derenpanr— APPELLANT 


Go oe versus. 

Fiem HINDU JOINT FAMILY LADHA 

RAM GANESH DAS—Praintter— 
‘RESPONDENT i 

Punjab Relief of Indebtedness Act (VII of 
. 1934), ss. 9, 26— Decision of Board that application 
under 3,9 is incompetent or otherwise, does not 
one gueatzon of extension of limitation under 
s: 26. 
In order. to decide whether an application before 


the Board under -s.9°is or is not competent 
and whether it comes. or does not come with- 
in the jurisdiction of the Board, as deter- 


mined by the provisions of the Act, a pro- 
ceeding before the Board is necessary. The mere 
fact that the decision of the Board is that the ap- 
plication is inccmpetent or otherwise, does not affect 
the question of the extension of the limitation under 
s. 26. 179 Ind. Oas. 468 (1), approved. 


Mr. J. L, Kapur, for the Appellant. 

Mr. Amar Nath Chopra, for’ the Respone 
dent, i . 

Tek Chand, J.— The plaintiff firm, 


..Ladha Ram-Ganesb Das, instituted a suit ` 


-against the -defendant-appellant Shankar 
- Das for recovery of Rs. 2,3C0 cn. foot of 
. a nanwan which the latter bad executed 
-in the plaintiff's. bahi for Rs. -1,926 on 
.Nevember & 1933. The -trial Court dise 
- missed the suit, but on appeal the learned 
District Judge .has passed a decree for 
Rs, 3,826 with costs-in both Courts.. The 


. defendant appeals (Regular Second Appeal : 


No. 5€3 of 1939) praying for the diemissal of 
the suit in- its entirety. The plaintiff has 
filed a cross-appeal (Regular Second Appeal 
. No. 709 of 1939} asking that the decree be 
enhanced by Rs. 374 which has been 
disallowed -by-the District Judge. Both 
these appeals will be‘disposed of in this 
judgment. The first“ contention raised by 
the defendant in his appeal. is that the 
:-auit is barred by time, the nanwan on the 
- basis of .which the suit was. brought hay- 
ing been executed on November 8, 1933 
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and the suit instituted more than three years 
after that date on March 1, 1937. It appears 
that on November 7, 1936 the plaintiff 
had made an application before the Debt 
Conciliation Board, Jhang for effecting a 
settlement between Shankar Das and his 
creditors, under s, 9, Punjab Relief of 
Indebtedness Act. This application was 
dismissed by the Board on March 1, 1937. 
The plaintiff claims that under s. 26 of 
the Act he was entitled to deduct the 
‘period during which the proceedings re- 
mained pending before the Conciliation 
Board and that, if this pericd is excluded, 
the suit is within time. The learned 
District Judge, following a single Bench 
decision of this Court in Waryam Singh v. 
Pheru (1) has upheld the plaintiff's contene 
tion and has found the suit to be within 
time. 

Mr. J. L. Kapur on behalf of the defend- 
ant challenges the correctness of this ruling 
and urges that under s. 26 the -plaintiff 
is not entitled to deduct the period during 
which the proceedings remained pending 
before the Conciliation Board. His con- 
fention is that the defendant Shankar 
Das is not a “debtor” as defined ins, 7 
(29) of the Act and therefore the applica- 
tion made by Ladha Ram before the 
Board under 8. 9 did not lie, In my 
opinion, this contention is without force 
and, if I may say so with all respect, the 
law was correctly laid down by Dalip 
Singh, J. inthe ruling cited. In order to 
decide whether an application before the 
Board is or is not competent and whe- 
‘ther it comes or does not come within 
the jurisdiction of the Board, as deter- 
‘mined by the provisions of the Act, a pro- 
ceeding befcre the Board is necessary, 
The mere fact that the decision. of the 
Board ie that the appligation is incompe- 
tent or otherwise, does nct affect the ques- 
tion of the extension: of the limitaticn 
under s. 26, I, accordingly, uphold- the 
decision of the learned District Judge 
that the suit is within time. (The Court 
then discussed, the pcint about the reco- 
very of the amount decreed. dismissed the 
defendants apptal. and proceeded). The 
plaintif, in his appeal, claims interest on 
Rs. 1,926, The nanwan however does not 
contain any stipulation to pay interest, - 
Admittedly notice under the Interest Act 
was sent, nor has it been shown how the 
plaintiff is otherwise entitied tó claim 
interest. The District Judge- was there- 
s: (1). AM R1938 Lab, 780;179. Ind. Cas, 468; 11 R L 
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dence contained in e. 192, I. P. O. because ° Judgment,—This is a second appeal 
it might certainly’ lead the Oourt before in a preemption suit relating to certain: 
which it was produced to come to the land in Fatehpur. 
conclusion that the document was genuine Defendants Nos. 2 to 4 by a sale-deed: 
and that it, had the effect of creating a dated June 11, 1936, sold to the vendee 
lease of lands in the petitioners’ favcur. appellant Khadim Ali proprietary plots in 
The rule, accordingly, fails and must be Mahal Raja Amir Hasan Khan and under- 
discharged. proprio? plot in Mahal Te ene 
ao 2 o both situated in village Fatehpur ior-- 
Edgley, J.—I agree. | ae Ra. 2,300 of which Rs. 1,180 were left for 
8. . Rute discharged. redemption of a mortgage. Thereupon the 
present respondent No. 1 Jagannath insti- 
. — tuted a suit for pre-emption alleging that 
the vendee Khadim Ali was a stranger and 


° that he had a preferential right in respect 

OUDH CHIEF COURT of both the properties transferred by the- 

Becond Civil Appeal No. 137 cf 1938 sale-deed. A number of pleas were raised 

September 16, 1940 which gave rise to the following among’ 

Yorke, J. other issues. 

KHADIM ALI—DesrenpanTt— (1) Has the plaintiff got a preferential’ 
APPELLANT right to pre-empt the property in suit? 

versus (2) Is Fatehpur a town and not sub- 

JAGANNATH—PLAINTIFF ject to right of preemption as pleaded r 


AND 0OTAERS— DEPENDANTS— RESFONDENTS Its effect. h 
Oudh Laws Act (XVIII of 1876), ss. 6,7,8, 9 (4) The remaining issues are no longer in 
—Lands outside abadi of town, whether subject to dispute in this appeal. The trial Court 


pre-emption under ss. 6 and 7—Sale of under- ees A 
proprietary tenure—Proprietor's right to phages held that the plaintiff had a preferential 


Mividence Act {I of 1812), s.76—Public document Tight and that the land in suit was not 
—Copy of —No certificate of its being true copy— situated in a town and was therefore 
Copy is not admissible — Practice — Appeal—New subject toa right of pre-emption. It held that 


evidence — Evidence to fill up lacuna caused by + us ` 
negligence of party, cannotbe admitted in appeal, the plaintiff was entitled to preempt on pay- 


qnine cose of a town it isthe abadi only which, ment of the full amount of consideration 
constitutes the “town” within the meaning of s. 8,” namely Rs. 2,300. The learned Additional 
Oudh Laws Act. The lande outside the abadi Qjvil Judge of Bara Banki in appeal has 


ich f t of i ¿ A 5 3 
Meroe i the Pee ane ae lg Las anne nae maintained the findings of the trial Court on 


provided in ss, 6 and 7, Janki Prasad v.Saheb- the points raised in Issues Nos. 1 and 2, 
unnissa (2), 1 Ind. Cas, 7 (3), relied on. 118 Ind, The first question for decision in the 
Cast 813 (1), distinguished. suit as also in the appeal was really that 


An under-proprietor has no right of pre-emption . ; s 
in respect of a transfer of proprietary property but which was raised in Issue No. 2. The 


a proprietor has such right in the case of a lower Appellate Court has held that Fateh- 
transfer of property held under an under-proprietary pur is a town but that the land in suit 
tenure under cl.4, ofs. 9. 171 Ind. Oas, 891 (6), jg part of the rural agricultural area, is 


referred to, [p. 168, col. 1.] : 3 . 
here the document purports to be a copy given situated outside the abagi and therefore 


byea public officer having custody of a public ADY transfer of theese plots is subject toa 
document, s. 76 of the Evi. Act requires that right of preemption. Learned Counsel for 
sucha copy should bear a certificate written at the the appellant has relied on the decision 


foot of such copy that it is a true copy of such à i 
document. Where such document, bears no such of a Single Judge of this Court ia Mst. 


certificate and itis not supported by the evidence Mithan v. Mahabir, (6 O. W. N., p. 412) (1), 
of the person who prepared it, it is not admissible in which it was held that 
in evidence. [p. 168, col. 2.) i g “Amethi being a town, the inhabitants thereof’ 
Evidence to fill up a lacuna in evidence which do not form a village community and any right 
lacuna is the result of the party e. own negligence, of pre-emption Which they may have belongs to 
cannot be admitted in appeal, libid.] them as a special custom and not as a matter of 
3 law.’ 
§. O. A, against the order of the Addi- 
tional Civil Judge of Bara Banki, dated Pullen, J: remarked that 


| : 5 “there can be no distinction drawn in my opinion: 
April 6, 1938. 7 between the land lying outside the town and the 
Mr. Akhiar Hussan, for the Appel- lendlying inside it.” . i 
lant. i PP Tt seems that there was something special 
% ()8@W N 412; 118 Ind. Oas. 813; AIR 192% 
Mr. L. S. Misra, for Respondent No. 1. * — Oudh 278; Ind. Rul. (1929) Oudh 477. 
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fore right in disallowing this part of the 
plaintifi's claim. His appeal is without 
substance and is dismissed. In the peculiar 
circumstances of the case the parties are 
left to bear their own costs throughout. 


a. Appeal dismissed, 





CALCUTTA HIGH COURT . 
Criminal Revision No. 605 of 1939 
January 16, 1940 
KHUNDKAR AND EDGELEY., JJ. 
MAHESH CHANDRA DHUPI 
AND OTARRS—ACOUSED—PETITIONERS 
versus 
EMPEROR—Oppostts PARTY 

Penal Oode (Act XLV of 1860), sa. 193, 192—Inten- 
tion creates offence and not fact as to whether docu- 
ment is in law admissible in evidence — Held, that 
document satisfied definition in 8. 192. 

The mere fact that adocument would be ultimately 
inadmissible in evidence does not necessarily take it 

e outllof the mischief of s. 193, I. P. O. Under s, 192, 
it ig the intention that creates the criminal offence 
and not the fact as to whether under the terms of the 
law the document is admissible in evidence. 

The accused were charged under s. 193, I. P.O, 
for fabricating a document purporting to be a 
kabuliyat executed by them in favour of the com- 
plainant, It contained a recital to the effect that 
the landlord (the complainant) had agreed to accept 
this document and to grant a lease ofthe lands to 
which it related, to the accused, 

Held, that the document satisfied the definition of 
fabricating falee evidenca contained in a. 192, because 
it might certainly lead the Oourt before which it was 
produced to come to the conclusion that the document 
was genuine and that it had the effect of creating a 
lease of lands in the accused's favour. 

Held, further that the question whether it was the 
intention of the accused to use the document ina 
judicial proceeding became a question of inference, 
‘90 Ind, Cas. 534 (1), relied on. 


Messrs. Sudhansu Sekhar Mukherjee and 
N. C. Talukdar, for the Petitioners. 


Messre. Mahendra Kumar Ghose and 
Binodlal Ghose, for the Opposite Party. 


Khundkar, J.—The petitioners have 
been convicted of an offence under s. 193, 
I. P. ©.. upon the allegation that they 
fabricated a document purporting to be 
a kabuliat executed by them in favour of 
the complainant. The ground upon which 
this rule was issued is Chus expressed: 
For that the prosecution case being that 
the kabuliat was not accepted by the 
landlords and was not acted wpon, s. 193, 
I. P.C., is not attracted. The argument 
by which Mr. Mukherjee, who appears in 
support of this rule has endeavoured to 
substantiate this ground falls into the 
following three branches, He corftends in 
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tne first place that the kabuliat was inad- 


*missible in evidence. ,Secondly, that it 


could not be said thatit was the intention 
of the petitioners to use it in a judicial 
proceeding. Thirdly, that in any event, 
this document does not satisfy.the definit- 
ion of fabrication of false evidence contained 
in s. 192, I. P.O, With regard to the firat 
branch of his argument we are of opinion 
that itis now well sbttled that the mere 
fact thata-document would be ultimately 
inadmissible in evidence does not neces 
sarily take it out of the mischief of s. 193, 
1. P. O0. If authority were needad, it is to 
be found in Baroda Kanta Sarkar v Empe»! 
ror 16 Cr, L. J. 620 (1), in which it was held 
that under s. 192, I P.O., it isthe intention 
that creates the criminal offence and not the 
fact as to whether under the terms of the 
law the document is admissible in evi- 
dence, In that case the correctness of ear- 
lier decisions in which it was considered 
that a document not admissible under 
the Evi. Act, could not come within s. 192, 
I. P. O., was doubted. 

With regard to the second branch of the 
argument we find from an examination of 
the document itself that it contains a reci- 
tal to the effect that the landlord (the 
complainant) had agreed to accept this 
document and to grant a lease of the lands 
to which it related to the petitioners. 
This being so, the question whether it was 
the intention of the petitionera to use the 
document in a judicial proceeding becomes 
a question of inference. The Courts below 
have upon a consideration of the facts 
drawn the inference that that was the peti- 
tioners’ intention and it is an inference 
with which we must, upon the circum- 
stances established, entirely agree. In 
Criminal Appeal No. 95 of 1925, Ahmedalé 
v. Emperor (2), decided on July 8, 1925, 
by Suhrawardy and Panton,.JJ., it “was 
held that where in a case in which.the 
facts were exactly similar the learned 
Judge had left it to the jury to draw an 
inference as to whether it was the inten- 
tion of the appellants to use a kabultat 
in judicial proceedings the direction of the 
learned Judge was entirely correct. With 
regard to the third branch of Mr, Mukher- 
jee's argument it would be sufficient to 
say that the document with which we are 
concerned in the present case does satis- 
fy the definition of fabricating false evi- 


D 16 Or. L J 620; 30 Ind. Oas. 444; A IR 1916 Oal. ə 


KEA 
(2) A IR 1926 Oal, 224; 90 Ind. Oas, 534; 26 Cr. L 
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about the town of Amethi or else the atten- 
tion of the learned Judge was not drawn to 
the cases which have been put before me. 
It would have appeared to me that the 
expression ‘town’ or ‘city’ which finds place 
in s. 8 of the Oudh Laws Act could in 
the case of Fatehpur, which was a town 
under the provisionsof the Ben. Chankidari 
Act (Act XX of 1856), now replaced by 
the United Provinces Town Areas Act of 1914, 
at best relate to that area which was includ- 
ed within the limits of the town as pros 
vided by 8. 4 ofthe former and s. 3 of the 
latter Act. Learned Counsel for the res- 
pondent has however referred me to two 
cases of the Judicial Commissioner's Court 
in which it was held that “Town” in 
s. 8 of the Oudh Laws Act means nothing 
outside the urban area or abadi. The 
learned Judicial Commissioner in Janki 
Prasad v. Sabeb Unnisa, (7 Oudh Cases, 
P. 74, at p, 76) (2), remarked 

“When a word is not expressly defined in an Act 
it must be read in its popular, natural and ordi- 
Mary sense unless there is reason upon the face of 
it to believe that it was not intended to bear that 
construction. In its popular signification a town 
means the space which, for the time being, is 
covered by, or occupied as accessory to, houses 
Collected together in a mass, and in sufficient number 
to be ordinarily designated as a town; and includes 
unbilt-on lands that may be within the ambit of 
such collected mass of houses, but not lands out- 
side such ambit, though within a borough, (Stroud's 
Judicial Dictionary, S. V. Town).’* 


This view was followed in a later Bench 
case of the same Court in Ram Dayal v. Ch. 
Mohammad Abdul Vasti, (12 Oudh Cases p. 
1) (8), In the present case the evidence was 
clear and it was shown that the lands in 
suit lay outside the ‘town’ area which was 
Confined to the abadi, In my opinion the 
lower Appellate Court rightly held that it 
was the abadi only which constituted the 
town of Fatehpur, and the lands outside 
the abadi which. formed part of a revenue 
mahal and village were not town, and were 
therefore subject to the ordinary law as 
provided is ss, 6 and 7 of the Oudh Laws 
Act, The lower Appellate Court therefore 
rightly held that there was a right of 
pre-emption arising on the sale of these 
plots. ° 

The second point which arose in the Courts 
below and which has again been argued at 
some length before me is whether the 
Piaintiff has a preferential right over the 
vendee. It appears to me on & considera- 
tion of the judgment of the lower Appel- 
late Court that that Court had not got a very 
clear idea as to the interpretation. of s. 9 


(2) 7 OO 74 (76). ô 
(3) 12 O O 1; 1 Ind. Oas. 7. 
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of the Oudh Laws Act, and this has led 
that Oourt to say that even if the vendee 
were an under-proprietof in Mahal Raja 
Amir Hasan Khan, the plaintiff is a pro. 
prietor in Mahal Ghak Aima would have 
a preferential right to pre-empt the sale of 
the under-proprietary plots in Mahal Ohak 
Aima. The foundation of the whole matter 
is this. The plaintiff in order to succead 
in his suit must be able to oust the 
defendant from both the properties. If he 
had priorty over the defendant vendee in 
respect of only a portionof the property 
his suit must be dismissed because he 
would then be in a position to pre-empt 
only a portion f the sale. The position 
of the plaintiff is quite clear. He is proved 
to be a superior proprietor in Mahal Ohak 
Aima. In reference of Mahal Raja Amir 
Hasan Khan he is a member only of the 
proprietary village community of Fatehpur 
village wherein both these mahals are 
Situated. The defendant vendee claimed to 
be an under-proprietor in Mahal Raja Amir 
HasanKhan and had it been the fact that 
be was an under-proprietorin Mahal Raja 
Amir Hasan Khan it appears to me that he 
would also have been a member of the 
village under-proprietary community for 
the whole village of Fatehpur, and he would 
therefore have had a preferential right to 
the plaintiff preeemptor in respect of the 
sale of under-proprietary property in Mahal 
“Chak Aima of village Fatehpur, 

The confusion in the mind of the learned 
Civil Judge arises probably from the fact that 
the decision of the Privy Oouncil in Raja 
Birendra Bikram v. Brij Mokah Pande, 
(110. W. N., page 843) (4), was not ‘put 
before him. Learned Counsel for the res- 
pondent has referred to Abdus Salam’s Law 
of Pre-emption in Oudh, 1938 edition, 
p. 35 following, where in discussing cls. 3 
and 4ofs, 9 the learned commentator.has 
referred to the course of judicial interpre» 
tation in regard to these clauses. Their 
Lordships of the Privy Council at pp, 848* 
following referred to the decision of the 
Judicial Commissioner in Ashraf-un-nissa v. 
Parbhu Narain, (1 O. D., 209), (5) in which 
it was held thats. 7, contemplates two sepa- 
rate village communities, one proprietary 
and the other under-proprietary. This view 
was approved by their Lordships who re- 

(4)11 O W N 843; 151 Ind. Cas, 74; A IR 1934 
P0153; 7RP O 26; 67M LJ 149; 38 OW N 989; 


60 O LJ 143; (1934) ALJ 732; 40 L W 784; 9 Luck 
407; 61 I A 235; 1934 & LR 831; 1934 OLR 722 
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“In the next placestheir Lordships are of opinion 
that the section contemplates a proprietary village 
community as distinguished from an under-proprie- 
tary village community.” 

It follows that when we come to ana- 
lyses 9 the position is that in the case 
of sale of proprietary share of plots the 
order of persons entitled to claim the right 
of pre-emption is as.follows— 

Co-sharers of the sub-division of, 
patti, (if any), of the tenure in which the 
property is comprised 4, e, co-sharers of the 
proprietaty patti in order of their relation- 
ship to the vendee or mortgagor, 

2. Co-sharers of the preprietary mahal in 
the same order, 

3. Any member of the village proprie- 
tary community. . 

4. Dces not arise in this case as it 
applies to cases of sales of under-proprie- 
tary property. 

In the case of a transfer of property held 
‘ander an under-proprietary tenure the order 
of priority properly is— 

l. Co-sharers of the sub-division or patti 
that is the under-proprietary patti in order 
of their relationship to the vendor or mort- 
gagor. 

2. Cosharer of the whole under-pros 
prietary mahal in the same order, 

3. Any member of the village under- 
proprietary community, and 

The proprietor, which would appat 
rently mean any member of the village 
proprietary community. 

An under- proprietor has no right of pree 
emption in respect of a transfer of proprie- 
tary property vide Manraj Kuer v. Basant 
Rai, (1937 O. W. N, 1217) (6), but a proprie- 
tor has such right in the case of a transfer 
of property held under an under-propriee 
tary tenure under cl. 4. 

Jt is in the light of this gradation list 
that we Have to consider the rights of the 
parties to the present suit and it thus 
becomes necessary first to decide what if 
any status whether as proprietor or under 
proprietor the defendant had. The case of 
the defendant was that 'he was an under- 
proprietor of a plot in Mahal Ruja Amir 
Hasan Khan. The burden was clearly upon 
the defendant to.establish his status as 
under-propritor. The only evidence upon 
which he relied was a copy of an extract 
from the under-proprietary khewat, Ex. 15. 
The trial Court congidered this document 
to be suspicious. [ have looked at the 
document and have not the smallest hesje 


- (6) 1937 O W N 1217; 171 Ind, Oas. 891; 10 R.O 
145; 1937 O L R 579. ° 
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tation in saying that whether or no it was 
suspicious it was certainly inadmissible in 
view of the provisions of s. 76 of the Indian 
Evi, Act. The document purports to be a copy 
given by a public officer having custody of 
a public document buts. 76 of the Indian 
Evi. Act requires that such a copy should 
bear a certificate written at the foot of 
such copy that it is a true copy of such 
document. This document, Ex, 15, bears 
o such certificate and it was not supported 
by the evidence of the person who pree 
pared it. It was, in my opinion, very 
tightly regarded as not proving that the 
vendee was an under-proprietor or 8 Co- 
sharer in Mahal Raja Amir Hasan Khan. 
The defendant in the lower Appellate Court 
sought to support the entry in Ex. 15 by 
tendering his own sale deed as a fresh 
evidence in appeal. The learned Judge 
remarked that “in the absence of very strong 
Teasons I am not prepared to admit that 
title deed as a- fresh evidence in appeal” 
and l cannot by any means say that thé 
learned Civil Judge was wrong in refus- 
ing toadmit in appeal a document which 
was all along in the possession of the defen- 
dant but was not produced by him in the 
trial Court as evidence of his title. The 
document, if admitted in appeal, would 
probably have been denied, and in the 
absence of evidence to prove its genuine- 
ness and effectiveness would not have im- 
proved the defendant's case. An applicas 
tion has been made that this document 
should be permitted to be filed in this 
Court on the view that it’ is necessary to 
enable the Oourt to pronounce judgment. 
In my opinion that is not the case and the 
application is really only made to enable 
the defendant to fill up a lacuna in his 
evidence which lacuna was the result of his 
own negligence. The lgarned Oivil Judge 
tightly refused to admit this document and 
I reject the application for its admission 
in this Court. The result of this is that 
there is no evidence on the record at all 
to show that the defendant had any share 
either proprietary or under-proprietary in 
either of the "two mahals in suit, The 
plaintiff being a member of the proprie- 
tary village community was clearly entitled 
to preeempt the sale of the proprietary 
plots in Mahal Raja 
under clause “thirdly” of s. 9. Similarly 
as 82 member of the proprietary village 
community he was also entitled to pre-empt 
the sale of the under-proprietary plot in 
Mahal, Chak Aima under clause ‘fourthly” 
of the same section. The plaintiff's suit 
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was, in my opinion, rightly decreed by 
the trial Court, and the defendants’ appeal 
was rightly dismissed by the lower Appel- 
ate Court. 

There is no force in the present appeal 
which also fails and is dismissed, with 
‘costs. 

D, Appeal dismissed. 
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RANGOON HIGH COURT 
Oriminal Appeal No. 1056 of 1939 
December 16, 1939 
SHARPE, J, 
MOHAMED KHALIOK 
versus 
Tar KING 

- Criminal Procedure Code (Act V of 1898), s, 562— 
Person dealt with under 8. 562 may appeal at once 
from his conviction — Subsequent sentence more than 
sizty days from date of conviction—Appeal against 
sentence within sizty days from date of sentence is 
not barred. 

eA person dealt with under s. 562, Oriminal P. O., 
‘nay appeal at once against his conviction. If he 
does not appeal and is subsequently sentenced more 
than sixty days after the recording of the conviction 
he can appeal against the sentence if he does so within 
sixty days from the date of that sentence. If there- 
fore the accused does not appeal against conviction 
within sixty days from the datethereof the appeal 
against conviction would be barred but not against 
sentence, 


Or. A. from the order of the3rd Additional 
eae Rangoon, in Or, R.T. No. 741 
of 1939. 


dJudgment.— A preliminary point on 
‘limitation arises in this appeal, The appel- 
Jant was conveited on September 16, last of 
theft in a dwelling-house, by the Fourth 
-Additional Magistrate, Rangoon, who is a 
Magistrate of the first class and from whose 
sentences and orders an appeal ‘lies to 
this Court by virtue of the provisions of 
-sub-s. (2) of s. 27, Burma Courts Act, 1922, 
The learned Magistrate did not regard the 
-case as one Calling for a term of imprison- 
‘ment and, acting under the provisions of 
“5. 562, Criminal P. O., he released the ap- 
-pellant upon his entering into a bond 
without sureties, in the sum bf Rs. 109, for 
one year, and in the meantime to keep the 
-peace and to appear and recive sentence 
when called upon to doso within that period. 
. The appellant failed to be of good behaviour 
-for as long as a year and he was aecordiugly 
‘brought before the learned Magistrate, who 
“then sentenced him, under the provisions 
of subes. (2) of s. 563, Criminal P.C.. to 
four months’ rigorous imprisonment., That 
was on November 21, last. On November 
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28, the appellant filed the present, appeal 
which is expressed to be against both “the 
conviction and sentence dated November, 
21.” It is now suggested that the present 
appeal is barred by reason of the provis. 
ions of Art, 155, Sch. 1, Lim, Act. as 
having been fled- more than sixty days from 
the date of the original conviction on Sep- 
tember 16. : 

There is no reported authority on the 
hoint, but în the recent unreported case in 
Criminal Appeal No. 870 of 1939 Nga Thein 
Maung v. The King in which the seme point 
arose, but which was, however, dn appeal 
against sentence only, my learned brother 
Mackney held, but without giving his ree 
asons, that the period of limitation ran 
from the date of the sentence. I respect- 
fully agree with his decision, and think 
that it may be useful if [ take thie oppor- 
tunity to give my réasons for so doing. I 
myself have pointed out in the recent case 
in Shankar Sukul v. The King, (1) that, 
when the provisions of ss. 562 aud 563 are 
invoked, the usual procedure of conviction 
followed immediately by sentence is divid- 
ed into two parts. The second part, name- 
ly, the sentence, is postpoend: in certain 
events it will never be passed, but, if it, 
is it will at least be postpoend. Sections 562 
and 563 provide an exception to the rule laid 
down in sub-s. (2) of s 258 that conviction 
must be followed immediately by sentence. 
There is no doubt that a person dealt with 
under s, 562 may appeal at once against his 
conviction: see Mi Shew Nyun v. King- 
Emperor, (2) Ma Chit Su v. King-Emperor, 
(3) and Shankar Sukul v. The King (1). Jn 
Ma Chit Su v. King-Emperor, (3) the learned 
Judge expressly declined to decide the 
point in the present appeal because, be- 
fore him, it was merely a hypothetical 
case, while in Ma Chit Su v. King-Emperor, 
(3) the Judicial Commissioner had stated 
the very question 1 now have to decide, 
but he, similarly, avoided giving au ans- 
wer to it, observing at p. 8*: 

... “itis apparent that a clear and consistent 
scheme of appeals in cases under ss. 562, 380 and 
563 cannot readily be evolved from the rulas in 
Ohap. XXXI (of the Criminal P. O.) which were 
framed before those sections were entered”. 

By reason of the provisions of Art. 155, 
Sch. I, Limi. Act, a person dealt with 
under s. 562 must appeal against his con- 

(1) (1940) Rang. 381;190 Ind, Oas. 226; A IR 1940 
Rang. 223; 41 Or. L J 877; 43 R Rang. 76. 


(2)LUB R 7 Or; lOr. LJ 543. 
(3)5 L B R 129; 4 Ind. Oas. 1027; 11 Or. L J 
152 
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Viction within sixty days of the recording 
of that convictions But the question remains 
whether if he is bound over for, say, one 
year and commits a breach of his recogni- 
zance more than sixty days from the date 
of his conviction, he can then appeal against 
his sentence. Section 404, Criminal P, C., 
enacts that ? 


“no appeal shall lie from any judgment or order of 
& Oriminal Court except as provided for by (that) 
Code or by any other law for the tine being ix? 
orce”, . 


Section 408, which is one of the sections 
of that Oade giving a right of appeal, is in 
very wide and general terms; it provides 
that “any person convictetl on a trial held 
a.e... Magistrate of the first 
..•.. may appeal....” It is to be 
observed that no limitation is placed upon 
what he may appeal against. Once he is 
tried and convicted by a Magistrate of the 
first class, he may appeal, and the scope 
of his appeal is in no wise limited. so that 
he may appeal against his conviction only, 
or against his sentence only, or against both 
his convicticn and sentence. Now let mə 
turn to the Lim. Act. The words of Art, 
155. Sch. I, thereto (which governs ap- 
peals under s, 408, Criminal P. C.) are sixty 
days frem “the date of the sentence or 
order appealed from.” If aman could not 
appeal from his sentence only, the words 
“sentence or” would have no meaning. As 
In proceedings under ss. 562 and 563, sert- 
tence may, with perfect propriety, and 
frequently is passed more than sixty davs 
after the recording of the conviction, the 
time for appealing against a sentence 
passed under s, 563 must, in my judgment, 
commence to run from tha’ date of the 
sentence. The words of sub-s. (2) of s, 27, 
Burma Courts Act, are worth nothing ‘.... 
appeals from the sentences or orders 
< .” Thus the words of Art, 155 are 
directly liked up with those of s. 408. 

In my judgment a person against whom 
a conviction is recorded under s. 582 and 
wh? is subsequently sentenced more than 
sixty days after the recording of the con- 
viction can appeal against the sentence if 
he does so within sixty days from the date 
of that sentence. Were the view which I 
have just been expressing not the correct 
one, a convicted person who has been quite 
properly convicted, and who does not wish 
to question the propriety of his conviction 
and who has been dealt with under s. 562, 
would be deprived of all opportunity of 
questioning on appeal what may be an 
-unduly severe sentence, merely becauss, 
by his own good behaviour in the eafly 
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days following his conviction, he was not 
sentenced till more than sixty days from 
the date of his conviction. As I have already 


pointed out,in case coming under ss, 562° 


and 563 the proceedings fall into two parts 


—the sentence does not immediately follow 


the conviction—but that does not, in my 


judgment, deprive the person convicted of 


the right given him by s. 408 of appealing 
against either conviction only, or sentence 
énly, or both. If he is dissatisfied with the 
conviction, although he has not been sen- 
tenced, he may appeal against the convic» 


tion only. If he is not dissatisfied with the- 


conviction and therefore does not appeal 
against it, he can nevertheless, if dissatis» 
fied with the subsequent sentence (if any), 


then appeal against the sentence only, If 


he did not, at first appeal against the con- 


viction and is subsequently sentenced with-- 


in sixty days of the convictiou, he can, if he 
does not within those sixty days, appeal 
against both conviction and sentence at one 
and the same time, if he desires so to do; but 
if he does not appeal promptly agaihst con- 
viction only, he runs the risk, by waiting 


to appeal till he is sentenced, of finding his: 


appeal against conviction barred by lapse 
of time. 


It has been suggested that by allowing a. 


convicted person to appeal first against 
conviction and, if that appeal fails and he 
subsequently commits a breach of his res 
cognizance and is sentenced, allowing him 
then to appeal against sentence—it is said 


that, by doing that, a convicted person is- 


given a right of second appeal. The answer 
to that suggestion is this: the convicted 
person js not having second appeal against 
the same decision ; 
(and his only) appeal against conviction 
and subseqently his first (and his only) 
appeal against sentence. 
case the appellant did not appeal against 
conviction within sixty days from the date 
thereof. The part of the present appeal. 
which is against conviction is therefore 
barred. The memorandum of appeal is 
wrong in giving the date of the conviction 
as November 21; that is the date of sen» 
tence, the conviction having been on Sepe 


he is having a first. 


In the present: 


tember 16. The present appeal is however- 


within time in so far as regards that por- 


tion of it which is against sentence. I have. 


considered the facts of the case and am 


quite unable to say that the sentence of” 


four months’ rigorous impisonment is ex- 
cessive. The appeal is therefore dismissed. 
e 


Be Appeal dismissed. 
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CALCUTTA HIGH COURT 
Criminal Reference No. 167 of 1939 
January 17, 1940 
KAUNDKAR AND PDGLEY, JJ. 
BADRIDAS AGARWALLA—F rst Party 
versus 
SOHAN LAL OSWAL AND ANOTHER— 


Second PARTY. 

Criminal Procedure Code (Act V of 1898), s. 147 (2) 
-Scope and object—If covers power to direct 
aandatory injunction—Discretion as to nature of 

«vohibttive order. 


BADRIDAS AGARWALLA Y. SOHAN LAL oswaL (CAL.) 


On the analogy of s 145 of the Criminal P. O., the | 


«bvicus intention of the Legislature was to allow the 
ree exercise of the right which had been established 
«n the summary proceeding under s. 147, until the 
minal rights of the contending parties had been 
«ltimately decided in the Civil Court, and it would 
46 impossible to give effect to this intention in 
nany cases without issuing some order of a mandatory 
mature, The language of sub-s. (2) of s. 147 is 
«ufficiently wide to confer a discretion upon the 
dagistrate as to the nature of the order that he may 
«aakein prohibiting any interference with the right 
vithe successful party. Section 147 (2) does in a 
moroper case cover the power to ordera person to do 
something or, in other words, the power to direct a 
mmandatory injunction. Hence, where a person has 
established his right of way over a pathway, & 
Magistrate in proceedings under s. 147 (2, has power 
Wo order the opposite party to remove the fencing 
aput up bythem for obstructing the right of way. 
129 Ind. Cas. 68 (7) and 146 Ind. Cas. 223 (9), relied 
on. Pashunatt Nath v. Nanda Lal (4), Lalit Chandra 
Niyogi v. Tarini Prosad Gupta (5),13 Ind. Cas, 1000 
6), approved, 88 Ind. Cas, 104] (1), 170 Ind. Oas. 600 
2), and 171 Ind. Oas. 268 (3), not approved. 


Messrs. Carden Noad and Manmatha 
Nath Roy (Jr), in support of the Reference. 


Messrs. Santosh Kumar Basu and Bijali 
Bhusain Sanyal, in opposition to the 
Reference. 


Khundkar, J.—Thisis a reference under 
sg. 438, Criminal P. O., by the learned Ses- 
rions Judge of the Assam Valley Districts 
in which he recommends that a part of an 
order passed by a trying Magistrate in pro- 
ceedings under s. 147, Criminal P. C., should 
he set aside. One Sohan Lal and another 
had been called upon to show cause why 
they should not be restrained from inter- 
ferring with a right of way claimed by the 
first party, one Badridas Agarwala. The 
case for the first party was that he was the 
owner cf a latrine which was connected 
with the public road by means of a narrow 
pathway over which the municipal sweep- 
ers used to pass and which was the only 
access which the sweepers hade to this 
latrine. Upon the evidence in the case the 
learned Magistrate found as a faci that the 
first party had established a right of. way 
over this pathway, and he therenpon went 
on to pass the order which isthe subject- 
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matter of this reference and whtch is in the: 
following terms: . 

“I accordingly direct that the above sweeper's 
passage, viz., a strip of land 24 ft. wide running 
from Badri’s present pueca enclosure, alongside 
the southern pucca wall of Hannumen Bux, through 
the fencing in Dag 476, right up tothe read in the 
west, be opened for use of the first party's latrine 
and that the 2nd party be, prohibited from interfer- 
ing with its use, until the whole thing is decided 
by a Civil Oourt of competent jurisdiction.” 

elt is stated and not denied that the second: 
party had erected a fencing „over the path: 
way thus interfering with the right of way 
claimed on behalf of the first party, and it 
is contended that the order just quoted is. 
really a mandatory injunction by reason 
of which the second party has been ordered 
tə remove the fencing. The learned Ses- 
sions Judge is of the opinion that such an 
order cannot be passed under s. 147 (2) of 
the Oode and he has drawn our attention in 
his letter of reference to two decisions of 
this Oourt reported respectively in Mati 
Dasi v. Hari Dasi Dasi (1) and Tarini 
Mohan v. Dwarka Nath (2). The matter has 
been argued at some length before us and 
we are indebted to Mr. Carden Nood Who 
appears in support cf the reference for yet 
another decision which is reported in 
Hardhone Mukherjee v. Brojendra Nath Rat 
(3). The casereported in Tarini Mohan v. 
Dwarka Nath (2), is also reported in 38 0. 
W. N. 476 (2). 

In Mati Dasi v. Hari Dasi Dasi (1), it 
was held that subss. (2) of s. 147, Criminal 
P. C., does not give a Magistrate any power 
of directing one of the parties to do a possitive 
act by way of mandatory injunction. In 
that case the facts were that the first party 
complained that the second party had raised 
a pucca wali on her land blocking the 
windows in the house of the first party and 
thereby shutting out light and air from the 
western room in that house. The Magis- 
trate directed that the second party, Hari 
Dasi Dasi should demolish the new walt 
within the period of one month from the 
date of the order and that she should not put 
up another wall blocking the’windows of 
Hari Mati’s house till she was adjudged by 
a competent Court to have the right to do 
so. In the judgment of this Court it was 
pointed out that if the order of the Magis- 
trate were to stand, the second party would 
have to bring a suit for a declaration that 

(1) 30 O W N 238; 88 Ind. Oas. 1011; A I R 1925 
Oel. 991; 26 Cr. LJ 1265; 41 O LJ 568, 

(2) A IR 1934 Oal. 556; 450 Ind, Cas, 600; 35 Or. 
980 (ly 38 O W N 476; 7 R O 30; (1934) Or. Oas. 

(3) 41O W N 900; 171 Ind. Cas. 288; A I R 1937 
Cale 513; 38 Or. L J 1071; 10 R O 261, 
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‘she had the right to rebuild the wall after 
demolishing it,in obedience to the order of 
the Magistrate, which would be a suit of 
a somewhat novel character in which, if 
successful, the plaintiff could get no relief 
for the lcss caused by the demolition. We 
are convinced thatin the special facts of 
that case the ordere passed by this Oourt 
was the only order which could have been 
made. In so far, however, as that decision 
purported to lay down that à mandatory 
order could rot in any circumstances be 
passed under sub-s. (2) of s. 147 of the 
Oode thtre is, as will presently be seen, a 
conflict of judicial opinion. This case was 
followed by the case in Tarini Mohan v. 
Dwarka Nath (2},in which the mandatory 
order was for the removal of a structure 
described as a chapra which we have been 
given to understand was a shed with a 
corrugated iron roof. The learned Judges 
who disposed of Tarini Mohan v. Dwarka 
Nath. (2), would seem to have considered 
themselves bound by the decision in Mati 
Dasi v. Hari Dasi Dasi (1), In Baradhone 
Mukherjee Vv. Brojendra Nath Rai (3), it was 
observed that there was nothing in s. 147 
which would entitle the Magistrate to direct 
the petitioner to pull down a wall which 
Was Said to obstruct the passage of water. 

Mr. Santoeh Kumar Basu, who appears 
to oppose this reference, has drawn our 
attention toa number of cases which were 
decided before s. 147 was amended. 
Pashupati Nath v. Nanda Lal (4), where it 
was found that the first party had a right to 
the flow of water for the purpose of irriga- 
tion from a certain channel passing through 
the village of the second party who had 
obstructed such flow by erecting a bundh, 
it was held that, under s. 147, Oriminal P. 
O., a Magistrate was competent to direct 
-that the obstruction should be removed, In 
‘the same, volume of the Calcutta Weekly 
Notes at p. 335is reported the case of Lalit 
‘Chandra Niyogi v. Tirini Prosad Gupta (5), 
in which it was laid down that, where one 
party has any right of way over the land of 
another who obstructssuch right by erecting 
certain huts and there is a likelihood of the 
breach of the peace in consequence of such 
obstruction, the Magistrate is competent 
under the provisions of s. 147 of the Code to 
direct tbat the obstruction be removed. In 
Ambica Prosad Singh v. Gur Sahay Singh 
(6), it was held that the Magistrate had 
jurisdiction under °s. 147 of the Oode, on 

(4)5 OWN 67: 28 0734, 

(5) 5 O W N 335. 

16) 39 O 560; 13 Ind, Oas, 1000; 13 Or. L J 1846 
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being satisfied that a party had a right t 
have an opening in anal for the purpos 
of draining off the surplus water from hi 
lands and that he had exercised the righ. 
for several years, to pass an order requiring 
the opposite party to make the opening 
within a reasonable time and, on his failur 
to do so, directing the police to make th 
same, 3 

As just stated, these decision were unde 
8, 147 as it stood before the amendment 
We have given anxious consideration to thr 
language of the old section and to that o 
the new, and we sre‘not prepared to say 
‘that the alteration brought about by the 
amendment makes any difference to the 
power conferred upon Magistrate in mat 
ters of this kind. In this ccnnexion, we 
consider it to be most significant that the 
amendment of the section was not accom 
panied by an amendment of Form 24 iy 
Sch. 5 to theCode. Our attention has beer 
drawn totke dscision of a Single Judge o? 
the Madras High Oourt in Kanta Venkanna 
v. Inuganti Venkata Surya (7), and we think 
it would be advantageous to quote a portion 
of the judgment in that case as, in our 
opinion, the reasoning which the passage 
embodies is both illuminating and helpful : 

“S, 147, Criminal P. O., before it was amended in 
1923, dealt, like the present section, with disputes 
concerning the right of use of any land or water and 
itenabled the Magistrate, if such right was found 
to exist, to make an order ‘permitting such a thing to 
be done or directing that such a thing should not be 
done.’ The corrresponding provision of the section 
as it now stands is that, ifthe dispute exists ‘regard- 
ing any alleged right of user of any land or water’ the 
Magistrate is empowered on his being satisfied 
about the existence of such a right, whether it be 
claimed as an easement or otherwise, to ‘make an 
order prohibiting any interference with the exer- 
cise of such rights.” The order under the old sec- 
tion was directed to the person alleging that he 
was entitled to the right. The order under the new 
section is where the right exists directed to the 
person whois interfering with the right. Such an 
order is valid so long as it merely prohibits the 
interference with the exercise of the righte. 1 do 
not see how from this difference any inference is 
to be derived as to the propriety or otherwise of 
what may be generally called mandatory injunc- 
tions. Indeed Form No. 24 in Sch. 5, Oriminal 
P. C., seems rather to favour the argument that 
what might iz effect amount to a mandatory in- 
junction is permissible. In that form, in para. 2, 
the words of thé order that the Magistrate may 
pass are ‘I do ordenr...... shall not take (or retain) 
possession of the said land (or water) to the exclu- 
sion of the enjoyment of the right of use aforesaid 
That form is applicable to the use of land or 
water and it contemplates an order against a person 
who has interfered with another man's use of land 


(7) 59 M L J 430; 129 Ind. Cas. 68; AIR 1930 
Mad.. 865: 32 Or. L J215; 32 L W 175; (1930) M W 
N 987; (1930) Or. Oas. "191; Ind, Rul. (1931) Mad. 
212, 
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: water that he shall not retain possession of that 
nd or water in violation of that user. In one 
mse it may be said that that is a mandatory in- 
nction because it requires a person enjoined to 
ive up possession to the other party. Ido not see 
vhat objection can be raised to using the same 
“rm as against a person who has put up an ob- 
truction to the flow of water to which another 
«aan is entitled modified in the following way: ‘I 
arder that ... shall not retain any obstruction 
«o the flow of water along the said channel to the 
«xclusion of the enjoyment of the, right of user 
«f,... or words to that effect: or alternatively ‘I 


der that... shall not retain possession of the ° 


aid water to the exclusion of the enioyment of 
he right of user of...’ Hither form would amount 
o the same thing in effect and involve upon the 
«erson enjoined the removal of any obstruction 
vhich he had put up. I am therefore unable tosay 
hat the amendment of s. 147 has had any effect in 
10 far as making thedecision in Karuppana Kow- 
aden v. Kandaswami Kownden. (8) inapplicable. 

Following the reasoning set out in the 
yassage just quoted, we are of opinion that, 
n the present case, the Magistrate might, 
in accordance with Form 24 in Sch. 5, 
wave framed his order in the following 
«words: ‘I do order that the second party 
shall not retain possession of the pathway 
with the fence thereon to the exclusion 
«of the right of user of the first party’, 
“Had the order been in these terms, it 
would, in our view, have nonetheless 
amounted, in the facts of this case to a 
direction to the second party to remove 
the fencing. The last case to which our 
attention has been drawn by Mr. Basu 
is a decision of this Court under s. 147 as 
it now stands after the amendment. It 
is. the case in Khajer Naskar v. Tabrej (9) 
C. C. Ghose J., Acting Chief Justice as he 
then was, held that it was impossible to lay 
down a hard and fast rule, that in every 
‘ease the final order of the Magistrate should 
be in exactly the same words as are used in 
the.Séction. Each case must depend upon 
its own facts. He also held toat. where it 
was found that by reason of the erection of 
a wall, an obstruction to the right of the 
‘complainant was caused, an order directing 
removal of the obstruction though not 
exactly in terms of 8.147 (2) was valid. In 
the course of his judgment the learned Act- 
ing Chief Justice observed as follows: 

“If the Magistrate says to the, party who is obs- 
tructing the exercise of the right alleged by the 
complainant that he should ba prohibited from 
interfering with the exercise of such right, and if 

he translates the order in a manner which would 
‘be effective by saying that ‘you the party obstruc- 
ting must remove the obstruction,’ that it ‘is the 


(8) 26M LJ 233; 23 Ind. Oas. 730; A I R 1914 Mad 
m i5 Cr. LJ 36%; 15 M L T230; Q94)MW N 
394, as y : 

(9) AIR 1933 Cal. 762; 146 Ind. Cas, 2235694 Gr. 
L J 1230; 6 RO 190 (1); (1933) Cr, Oas. 1253 (1). 
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same thing as is indicated in the terms of the clause- 
reférred to above.” : 

We prefer to follow thé decisions in 
which it has been held that s. 147 (2) does 
in a proper case cover.the power to order a 
person to do something or, in other words, 
the power to direct a mandatory infunction.. 
We are fortified in this view by the manifest 
intention of the Legisl&ture that s. 147 of 
the Oode may be invoked in proper cases 
for the purpose of preventing a breach of 
the public peace. In a case such as that 
with which we are now dealing we can. 
imagine nothing more likely to embitter the 
feelings of the successful party and thereby 
aggravate the possibility of a breach of the 
peace, than to make an order to the effect 
that he is entitled to use the disputed 
passage and at the same, time to render tte- 
exercise of the right impossible by refusing 
to remove the obstruction which impedes 
the exercise of the right. On the analogy 
of s, 145 of the Code, the obvious intention 
of the Legislature was to allow the free 
exercise of the right which had been 
established in this summary proceedjng 
until the final rights of the contending 
parties had been ultimately decided in the- 
Civil Court, and it seems to be clear that 
it would be impossible to give effect to this 
intention in many cases without issuing 
some order of a mandatory nature. The 
language of sub-s. (2) of s. 147 issufficiently 
wide to confer a discretion upon the Magis- 
trate as to the nature of the order that he 
may make in prohibiting any interference: 
with the right of the successful party, Ina 
situation such as that with which the learned 
Judges were dealing in, Matt Dasi v? 
Hari Dasi Dasi (1) it would. have been 
unreasonable to direct the demolition ofa. 
pucca structure when some slight delay 
would have secured a full adjudication of 
the rights of the parties in the Civil Oourt, 
But the circumstances are clearly “different 
in the case of the obstruction of a sweeper’s 
passage by a fence, and, in our view, in 
such a case it is both reasonable and legal 
to hold that an order prohibiting any inter- 
ference with the right to use the passage 
should involve a direction to the effect that 
the obstruction should be removed. This 
reference is accordingly rejected, 


Edgiey J.—I agree. 
Ee Reference rejected.. 
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LAHORE HIGH COURT : 
Second Appeal No. 562 of 1939 ° 
December 1, 1939. 
Din Mowammuap, J. 
KARTAR SINGH—Derenvant — 
APPELLANT 
versus 
-COURT or WARDS ESTATE, RAJA Sir 
BABA GURBAKHSH SINGH BEDI 
PLAINTIFF AND ANOTHER— DRERNDANTS— 
RESPONDENT ° . 
Punjab Pre-engption Act (I of 1913), a. 
Land recorded in revenue records in name of head 
-of joint Hindu family—Member of family whose 
name is not recorded, whether owner so as to be 
entitled to pre-empt. i | : 
The very constitution of a jot Hindu family connotes 
-that every member has an equal right with the other 
members and it is immaterial whether his name is 
recorded or not in the revenue papers, His right 
is not lost on that account and this being so none 
of the privileges with which the recorded owner is 
clothed can be denied to the unrecorded members. 
Hence, a member of a joint Hindu family which 
. owns land in an estate can for the purposes of the 
Pre-emption Act be considered an owner of the 
. estate even if his name does not appear in the re- 
venue records and the land stands in the name of 
the, head of the family alone. 
[Gase-law discussed and relied on.) 


S. A. from the decree of the Senior Sub- 
. Judge, Rawalpindi, dated February 8, 1939, 


Sardar Harnam Singh, for the Appellant. 

Lala Achhru Ram, for the Respondent 
(Plaintiff). 

Judgment.—The facts bearing on the 
guestion of law involved in this case are 
these: Kartar Singh, son of Amar Singh, 
sold some agricultural land to Kartar 
. Singh, son of Budh Singh. The Court of 
"Wards of the ‘estate of Raja Sir Baba 
-Gurbakhsh Singh Bedi pre-empted that sale. 
The vendee resisted it on the ground that 
“he was possessed of equal rights with the 
plaintiff as a member of the joint Hindu 
family which was one of the owners of the 
estate. The trial Court agreed with him 
"and dismissed the suit. On appeal, how- 
ever, the Senior Subordinate Juage came 
to a different conclusion on the ground that 
-the name of the vendee was not recorded in 
the revenue papers although the name of his 
father was. He consequently allowed the 
appeal and decreed the suit. ; 

The sole question that falls for determi- 
nation in this case is whether a member of 
a joint Hindu family which owns land in 
an estate can for the purposes of the Pre- 

mption Act, be considered an owner of the 
-estate if his name does not appear in the 
Revenue Records and the land stands in the 
-name of the head of the family alone. A 
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similar question arose in an Allahabad cas 
reported in Gandharp Singh v. Sahib- Sing. 
(1). Five Judges of that Court consistin; 
of such eminent Judges as Sir W. C 
Petheram O.J.and Mahmood J. held tha 
the members of a joint and undivide 
Hindu family other than that member whi 
is recorded in the Collector's book as : 
sharer in the mahal are co-sharers for th 
purposes of pre-emption in the sense of th 
wajib-ulearz. This decision has later bees 
followed in several judgments of the sam 
Court, as well as of tne Oudh Chief Court 
the Lucknow High Court and our ow 
Court (see among others Bhagwati Saran y 
Parmeshar Das (2), Ramadhin Singh v 
Suraj Pal Singh 65 Ind. Oas. 772 (3 
Hewanchal Singh v, Ajudhiya Singh (4 
Sanwal Das v. Jagio Mal 79 Ind. Cas 
448 (5)and Shib Lal v. Srikishen Das (6) 
In Bhagwati Saran v. Parmeshar Das (2), 1 
Division Bench composed of Sir Henr: 
Richards and Tudball J.. remarked : 

“In Gandharp Singh v. Sahib Singh (1), a saleswa 
made to certain members of a joint Hindu family som 
of whom were not recorded as co-sharers A suit fo 
pre-emption was brought by a person claiming to be : 
co-sharer who alleged that the vendees were stranger: 
A Full Bench held that the vendors(being member 
of a joint Hindu family, which joint Hindu famil; 
was entitled to a share in the village) must be re 
garded as co-sharer, and not as strangers, and th 
suit of the plaintiff were dismissed. In the presen 
case it is admitted that the family to which th 
plaintiff belongs, owned a three anna share. Con 
sequently, if we apply the principle laid down i: 
the case referred to above, the plaintiff is a cc 
sharer and would be entitled to pre-empt the prc 


porty provided that no one else has a preferentie 
right.” 


On this ground, the judgment of the Ad 
ditional District Judge was set aside ani 
he was directed to re-admit the appeal an 
proceed tohear and determine the sam. 
according to law, In Ramadhin Singh x 
Suraj Pal Singh 65 Ind, Cas. 772 (3). Sayya 
Wazir Hasan A, J.C. afeer quoting Gandhar; 
Singh v. Sahib Singh (1) remarked that th 
Fall Bench decision had been admitted b: 
the Oudh Judicial Commissioner's Court a 
enunciating good law. In Hewanchal Sing 
v. Ajudhiva Singh (4),.a Full Bench of th 
Ouda Ohief Court, of which Wazir Hasa: 


Ag, O.J. was again a member, followe: 


(1) 7 A184; A W N 1684, 326 (F B). 

(2) 36 A 476; 25 Ind. Oas 283; A IR 1914 Al 
271; 12 AL J 798, 

(3) 65 Jnd. Cas. 772; A I R 1922 Oudh 115; 25 0: 
57; 80 ÉJ 506. 

(4) 4 Luck. 370; 115 Ind Cas. 433; A I R 1929 Oud 
265; 6 O W N 374; Ind. Rul. (1929) Oudh 257 (F B). 

(5) 79 Ind. Cas. 448; A I R 1924 Lah. 68, 

(6) A I R 1936 Lah. 404: 163Ind. Oas, 701;9R: 
37; 38 P L R 1093, 


, 1941 


the principle laid down in that judgment 
with approval. Misra, J. who was one of 
the Judge observed : - 

“In the Allahabad High Oourt the said view was 
taken so far back as 1885 in a Full Bench decision 
reported inGandharp Singh v. Sahib Singh (1). In 
that case the point decided by the Full Bench was to 
the effect that the memberg of a joint undivided 
Hindu family other than the member who was record- 
ed in the village record as a co-sharer in the mahal 
were to be deemed as cosharers for the purpose of pre- 
emption. On the strength of these rulings there can 
be no doubt that Ajodhiya Singh, the son of Chattar, 
Singh, who was admittedly a member of the joint un- 
divided family with his father Chattar Singh, must 
be deemed to be a cosharerfor the purpose of pre- 
emption through his name was not recorded inthe 
khewat," 

In Sanwal Das v. Jagio Mal (5), a 
Division Bench of this Court composed of 
Lumsden and Abdul Raoof, JJ., referred to 
in Gandharp Singh v, Sahib Singh (1), with 
approval. In Shib Lal v. Srikishen Das (6) 
Jai Lal J., followed the princip!e enunciat- 
ed io Gandharp Singh v. Sahib Singh (1), 
In an earlier case reported in Ishri Parshad 
Bgsheshar Nath (7), a Division Bench of 
the Punjab Ohief Osurt composed of Sir 
William Olark, O. J. and Reid, J., without 
referring to Gandharp Singh v. Sahib Singh 
(1), affirmed the principle enunciated 
therein in respect of house property, It was 
held that where the property on the owner- 
‘ship of which the right to preemptis based 
belongs to a joint Hindu family the right 
-of pre-emption vests under cl. 7 of s. 13, 
Pre-emption Act, in every co-sharer in such 
property. 

It is conceded in this case oy the respon- 
‘dentthat the land on the basis of which 
the right is claimed by Kartar Singh belongs 
to the joint Hindu family, but emphasis is 
laid on the fact that the land stands in the 
name of Budh Singh alone and that inas- 
much as s, 15 (c) (thirdly) contemplates 
‘owners of the estate and an unrecorded 
‘Owner is not suchen owner, Kartar Singh 
cannot successfully resist thesuit for pre- 
emption. Reliance in this onnection has 
been placed on Narain v. Singh Gopal Singh 
(8) and Jawala Singh v. Tara Singh (9). 
In the former case it was held that mere 
owners of houses in the abadi are not 
‘owners of the estate and in the latter a 
malik qabza who owned a small. plot of land 
destined to be a building site was held not 
to be such anowner. It will be obvious 
that these authorities are distinguishable 
onfacts. Inmy view, the very constitution 


(7) 35 P R 1998; 179 P L R 1908. 

(8) 106 P R 1913; 20 Ind. Oas. 2; 252 PL R 1913. 

(9) 1 L 503; 57 Ind. Oas. 129; AI R 1920 Lah. 94; 
2 UPLR (L) 122; 2L L J565, ° 
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of a joint Hindu family connotes that every 
member has an equal righf with the other 
members and it is immaterial whether hig 
name is recorded or not in the revenue 
papers. His right is not lost on that account 
and this being so none of the privileges 
with which the recorded owner is clothed 
can be denied to the unrecorded members, 

I accordingly allow thisappeal, set aside 
the decree of the Senior Subordinate Judge 
and dismiés the plaintiffs suit with costs 
throughout. If the respondent chooses to 
file a Letters Patent appeal against this 
order, I shall be willing to grant the neces- 
sary certificate. 


8. ° Appeal allowed, 


CALCUTTA HIGH COURT 
Civil Rule No. 267 of 1940 
April 17, 1940 
B. K. MUKHEBIBA AND MOHAMAD AKRAM, JJ. 
Srimatya GAYAMANI BEWA— 
MORTGAGOR—PRTITIONEB E 


Versus 

DHARANIDHAR JANA PANCHANAN 

JANA—Mortaages—Opposite Party 

Bengal Tenancy Act (VIII of 1885), ss. 3 (3), 26 
(G)—Mortgage held, usufructuary. 

Held, that the mortgage was usufructuary and 
the stipulation in the deed that in case the mort 
gagee was dispossessed from any portion of the mort- 
gaged property, the mortgagor would be personally , 
liable to pay the money with interest and the mort- 
gagee would be at liberty to sue for the same and 
in execution of the decree put up to sale the mort- 
gaged property as well as the other properties of 
the mortgagor, did not alter its character. 

C. Rule from an order of the First (out 
Munsif, Diamond Harbour (24-Parganas), 
dated January 17, 1940. 


Mr. Saroje Kumar Maity, for the Peti- 
tioner. 

Mr. Surajit Chandra Lahiry, for the 
Opposite Party. : 


B. K. Mukherjea, J.—This Rule in 
our opinion must be made absolute. The 
petitioner before us is the mortgagor and 
the Rule is directed against an order 
passed by the Munsif, First Court, Diamond 
Harbour, in a proceeding under s. 26-G, 
Ben, Ten. Act. Tae application for restora- 
tion of possession of the mortgaged prop» 
erty was rejected by the Munsif on the 
ground that the mortgage in question was 
not an usufructuary orortgage as contem- 
plated by s.3, cl. (3), Ben. Ten. Act, and 
nor could it take effect as such under 
8. 26 G, cl. 1 (a) of the Act. The document 
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has been placed before us. The morje 
gagor purports sto mortgage 51 bighas of 
land to the mortgages to secure an advance 
of Rs, 1,400. Possessign of the property was 
delivered to the mortgagee and there was 
an express covenant that the mortgagee 
would remain in possession till the mort- 
gage money was paid? There was a stipulae 
tion to the effect that in case the mort- 
gagee was dispossessed from any portion 
of the mortgaged property, the mortgagor 
would be personally liable to pay the money 
with interest and the. mortgagee would be 
at liberty to sue for the same and in execu- 
tion of the decree pug up to sale the 
mortgaged property as well as the other 
properties of the mortgagor. We ourselves 
have held in similar cases that a covenant 
like this does not really alter the character 
of the mortgage. It wasin the nature of 
an indemnity clause which was to come 
into effect only when the normal arrange- 
ment contemplated by the party was up- 
set by extraordinary circumstances. We 
accordingly hold that the Rule must be 
ade absolute and the application of the 
mortgagor under s. 26-G Ben. Ten, Act be 
allowed. We make no order as to costs 


Mohamad Akram, J.—I agree. 
S. Rule made absolute. 





RANGOON HIGH COURT 
Second Appeal No. 152 of 1939 
August 22, 1939 
7 Maoxnpgy, J. | 
MAUNG MYA DIN—APFELLANT 
` ` versus 
K.P. A, P. CHETTYAR FIRM—RRSPONDENTS 
: i Burma Co-operative Societies Act, (VI.of 1927), 
s. 51— Requisition under s. 51 not for amount due on 
account of land sought to be sold—S. 46, Burma Land 
gnd Revenue Act (II of 1876), does not apply. 
According to the strict meaning of the words 
employed in s. 51, Burma Co-operative Societies Act, 
-¢. e. “in the same manner as arrears of land revenue,” 
it is impossible for the revenue officer to proceed 
under.s. 46 and following, of the Burma Land and 
. Revenue Act, in selling any land belonging to the 
defaulter unless the amount due from him isdueon 
account of the land against which he is proceeding 
in a manner analogous to the manner in which land 
revenue might have been due on that account. Hence, 
Where the amount due is not on account of the land 
sold, the sale is entirely without authority and cannot 
be deemed to have been carried out in pursuance of 
those eections. 105 Ind, Oas. 258 (1) and 47 Ind. Oas, 
301 (2), relied on, 6 


S. A. from the judgment of the District 
Court, Insein in Civil Appeal No, 26 of 1938, 
` “Mr: Kya Gaing, for the Appeallant; e 
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Mr.N, K. Bhattacharya, for the Respone 
dents. 

Judgment,—The facts of the case are 
set out in the judgments of the lower 
Courts. The property in suit, consisting 
of two leased house sites in Paukkon town 
and a house thereon were mortgaged by 
Ko Tha U and Ma Mya together with other 
property on May 9, 1921. A further mort- 
gage was taken on July 25, 1925. In 
-1931 most of the mortgage debt was settled 
by transfer outrigbt to the respondent 
Ohettyar firm,the mortgagee, in settlement 
of most ofthe mortgage debt, leaving a 
balance of Rs. 1500 due on the property 
in suit. Ma Mya, the wife of Ko ‘Tha U, 
owed money to a certain co-operative 
society. This society went into liquida- 
tion and the liquidator ordered Ma Mya to 
make repayment of herdebt. Unders. 51, 
Co-operative Societies Act, the liquidator 
moved the Registrar to make a requisition 
to the Collector of the district to recover 
the amount in the same manner as arrears 
ofland revenue. Acting on this requisition 
the Collector directed the Township Officer, 
or Assistant Collector of Taikkyi to take 
steps torealize the amount. The procedure 
adopted by this officer is somewhat obscure. 
As ‘the learned District Judge has remarked 
in his appellate judgment, toa certain ex- 
tent he appears to have proceeded under 


` s. 45, Land and Revenue Act and also under 


s. 46. Ocertain notices appear to have been 
issued under s. 45, but it is'clear that the 
order proclaiming the property for. sale 
must have been issued under ss, 46 and 47 
of the Act, forthe officer directed that only 
ten clear days notice of the. proclamation 
of the sale should be given, Moreover, 
the certificate of sale: granted to the pur- 
‘chaser of the property, Maung Mya Din, 
was granted under s, 47 of the Act. Maung 
Mya Din happens to be the son-in-law of 
Ko Tha U and Ma Mya. The Chéttyar firm 
then brought the suit, out of which this 
appeal arises, for recovery of Rs. 1,500 due 
on their two mortgage bonds. -The suit was 
resisted by Maung Mya Din on the ground 
that under the operation of s, 47; Land 
and Revenue Act, he had purchased the 
property free .of all encumbrances. He 
maintains that he had no notice of the 
mortgages and purchased the property bona 
fide on .the implied assurances of the reve- 
nue officer that the property was free 
from all encumbrances. Maung Mya Din 
subsequenty had the leases, which were in 
Ko Tha U's name, transferred to his name. 
Whén the house was damaged by fire he 
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made extensive repairs and improvements, 
The Sub- Divisional Court rejected Maung 
Mya Din's contentions and granted the 
plaintiff firm a decree as prayed. On appeal 
this decree was affirmed. 
. The first question to be decided is whee 
ther the ‘revenue officer was empowered, 
in viéw of the provisions of s. 51, Co-ope= 
rative Societies Act, to recover the amount 
. ‘due in the manner set out in s. 46 and 
following of the Land and Revenue Act. 

It is urged, in the first place, by the 
appellant that in view of ss. 55 and 56, 
Land and Revenue Act,no Civil Court can 
exercise jurisdiction in this matter. Section 
56, cl, (a), bars the jurisdiction of the Civil 
Oouitts in matters, claims and questions 
mentioned in proviso 1 tos, 55. Section 55, 
proviso ‘1, cls, (4) and (J) refer to quese 
tions as to the legality of any process 
issued under s. 45 and questions as to the 
validity of.a sale under s. 47, or astothe 
‘effect: 6f-a proclamation under s. 49. There 
is mo question here as to the legality of 
any process issued under 4, 45,. It is true if 
the revenue officer was empowered in this 
particular matter to proceed under ss. 46 
and 47, it might be said that a question 
as to the validity of the sale under s. 47 
was raised; but it appears to me that that is 
not the question. The question to be decid- 
ed .is whether the revenue officer had 
any legal authority to act as he did, If 


he had no such authority :then it cannot 


be said that the sale which he effected was 
a sale under B. 47 ofthe Act, The words 
uséd in-8. 51, Co-operative Societies Act, 
are as follows: ` 

“All sums due from a co-opérative society orfrom 
an officer or member or past member of a society 
as such to the Govt. and all sums awarded 
costs under s. 44, or. payable by order of a liqui- 
dator under s. 47, shall be recovered in the same 
manner as arrears of land revenue on a requisition 
being made by the Registrar to. the Collector.’’ 

It is to be noted that the words used 
here are “in the same’ manner as arrears 
of land revenues’ and not “as if they were 
arrears of land revenue” as we find in simi- 
lar provisions of other Acts, The -revenue 
Officer then must proceed in,the same man- 
ner as he would in recovering arrears of 
dand revenue. Tne provisidns. of s. 46 and 
following. of the Land and Revenue Act 
are available only when the revenue offi- 
‘cer is seeking to*recover arrears of land 
revenue accruing in respect of the land 
agaiost which he is proceeding under those 
sections; that is to say, when ne sells land 
under s. 47 of the Act he can dossoaly 

‘io the attempt to recover arrears of land 
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revenue accruing from that very land. It 
*appears to me, therefore, that in cases where 
sums due are to berecovered in the same 
Manner as arrears of land revenue the reve» 
nue officer cannot apply s. 46 and follow- 
ing of the Act in selling any land bes 
longing to the defaulter unless the amount 
due from him is dug on account of the land 
against which he is proceeding in a man- 
ner analogous to the manner in which land 
erevenue might have been due on that ac- 
count. It appears to me that this principal 
is referred to and followed in Cheityar Firm 
v. Subramaniam (1). In that case Ohari, 
3. reviewed certain cases of other Courts in 
India dealing With this question. In some 
of the cases it was decided that the words 
such as “in like manner as the recovery 
of arrears of land revenue” indicated only 
that the same procedure as in the recovery 
of land revenue should be followed and 
nothing more, Other cases held that the 
phrase “as if they were arrears of land re- 
venue” would have a similar meaning with 
the above phrase, In Sankaran Nambu- 
dripad v. Ramaswami Ayyar (2), “which 
was followed in the Rangoon case it was 
held that the words “as if they were arrears 
of land revenue" do not, by themselves 
show, that the intention of the Legislaure 
was merely to regulate the procedure to 
be followed in such cases. Whether it 
was intended “to attract also the provision 
toelating to the substantive right of a pure 
chaser depended upon a consideration of the 
wording of the Act and the nature of the 
tax. In the case befor Chari, J. which was 
a case relating tothe recovery of arregrs 
of taxes due to the Oity of Rangoon under 
the Oity of Rangoon Municipal Act, the tax 
in question was one which was held to bein 
the nature of land revenue. Ohari, Ja 
therefore, held that it was open to the 
authorized officer to direct the yecovery*ot 
arrears in the manner prescribed by as, 
46 and 47, Burma Land and Revenus 
Act, and that to asale under these sections 
the provisions of s, 48 of the Act would 
apply. 

It is obvious that in the present cass 
no such analogy can be drawa. In the 
course Of his judgmnnt Ohari, J. remarked 
that ifthe words in the City of Rangoon 
Municipal Act “as if they were arreas of land 
Tevenus’ were construed as attracting the 
operations of ss, 43 to43, Land and Rereaus 


BOLE: 459; 105 Ind. Gas, 258; AI R 1927 Rang. 


(2) 41 M 691; 47 Ind, Oas. 301: A IR 1919 Mad. 
599; 34 ML J 446; 8 L W 1223M LT 346.) 
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Act, to all municipal sales, then the anoma- 


lous result woulde be that the Rangoon * 


Municipality was in a position to recover 
its dues in a mannerin which, under the 
Revenue Act itself, ordinary revenue officers 
could not recover; that is, the operation 
of s, 46 of the Act would be enlarged in the 
case of sales under the Municipal Act. Ina 
somewhat similar method it may be argued 
that it would be anomalous if sums due to 
the liquidator of gceopetative societies could 
be recovered by sales which attracted the 
operation af ss. 45 to 48, Land and Revenue 
Act. For the result would be that the liqui- 
dator would be in a posjtion to have his 
dues recovered in a manner in. which, under 
the Revenue Act itself, ordinary revenue 
officers could not recover. It appears to 
me that there cannot be any question that 
ifthe strict meaning of the words employed 
in s. 51, i.e. “in the same manner as 
arrears of land revenue” is applied, then 
in such a case as the present one, itis 
impossible for the revenue officer to proceed 
unders. 46 and following of the Land and 
Revenue Act. Although he purports to do 
so his proceedings are entirely without 
authority and cannot be deemed to have been 
carried out in pursuance of those sections 
Least cf all can the provisions of a, 48 come. 
into effect and the perchaser be deemed 
to have acquired the right offered by the 
sale free from all encumbrances created oven 
it. It is obvious that all that Maung Mya 
Din could buy at the sale was the right, 
title and interest of Ma Mya in the property 
solid, and that the respondent, the plaintiff 
firth, cannot be deprived of its rights under 
its mortgages. 

` Jt has been urged that in virtue of the 
transfer of the leases of the site to the ap- 
pellant by the Collector the appellant has 
become the owner of the property. I fail to 
see how tlfis can affect the validity of the 
respondent’s mortgages, It is to be noted 
that under s. 29, Town and Village Lands 
Act, whenever any document affecting the 
title or. right to possession of any land in a 
notified town shail beregistered under the 
Registration Act the officer registering the 
same shall send to the revenue officsr ccn- 
cerned a true copy of the entriesin the 
indexes kept under the said Act relating 
to such document. The respondent firm 
therefore, had every reason to believe that 
the Collector, and consequently all persona 
dealing with the leases, would be aware 
of the mortgage: see also s.71, T. P. Act. 
16 has been urged that the appellant isən- 
titled to the benefit of the improvements 
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that he has effectedin the property. This 
contention overlooks the provisions of s. 70 
T. P. Act. The appellant cannot rely or 
5. öl of that Act asitis obviously inappro. 
priate in such a case as the present one 
It might be noted thatthis plea was neve) 
raised in the trial Court and although it 
seems to have been referred to in the fifth 
ground of appeal in the District Oourt that 
ground does not appear to have been argued 


°” before the learned Judge. This appeal is, 


therefore dismissed with costs. 
s. Appeal dismissed. 
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Messrs, DINSHAW & Oo. (BANKERS), Ltd. 
(IN LIQUIDATION) 
APPELLANT 
versus 

Mst. KRISHNA PIARY—RgsponpEnt, , 

Company — Liquidation — Money deposited as 
security for good behavior of employee, és trust money 
and not assets —Realization subsequent to liquidation 
—When liable to charge in respect of trust money— 
Trusts Act (II of 3882), ss, 77, 78~Demand for 
return of trust money—Whether revocation and 
extinguishment of trust—Oudh Civil Rules, Chap. VI, 
T. 279 (51—Claim for trust money—Interest payable. 

Money deposited with a Bank by a person, as 
security for the good behaviour of the employee, 
constitutes trust money in the hands of the Bank 
and does not form part of theassets ofthe Bank 
divisible among its creditora, 183 Ind. Cas. 203 (1), 
relied on. {p. 180, col. 1.} 

Where the realizations subsequent to the liquida- 
tion of a Bank were really only the previously 
existing assets changed into different form and nob. 
fresh funds which were not part of the assets: 

Heid, that they were liable to charge in respect 
of trust moneys in the hands of the Bank. James. 
Roscal (Bolton) Ltd. v. Winder (2), distinguished, ` 

Where as a security for the good behavior of an 
employee money is deposited, the deposit is trust 
money and the demand for, its return does not 
amount to revocation of the trfist and its consequent 
extinguishment.Such a trust cannot be extinguished 
until the purpose of the trust is completely fulfilled 
by the return of the trust money to the 
depositor subject to the lawful claims of the trastee- 
against the money. 

Trust monies never become assetsof the Bank, 
Where in the casaof a Bank in liquidation Govt, 
Promissory Notes deposited in trust are not traced, 
but the Official Ligridator includes the claim of the 
depositor in the list of preferential claims, it ig 
an admission that the proceeds of the notes were 
included in the Bank’e money and the Official Liqui- 
dator cannot disclaim responsibility for the notes, : 
[p. 181, col. 2,] 

In the case of a claim forthe returnof the trust. 
money from the Bank in liquidation, interest is. 
payable up to the time ofpayment of the trust 
money and not only up to the date ofthe winding 
up of tke Bank. Chapter VI, r. 279, sub-r, 51, Oudh. 
Civil Rules has no application to such a case. 
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Misc. A. against the order of Mr, Jus- 
tice G, H. Thomas, dated, December 13, 
1939. 


Mr. S. S. Nigam, for the Appellant. 
Mr. J, K. Tandon, for the Respondent. 


Judgment.—This is a Miscellaneous Ap- 
peal from the judgment of the Hon'ble 
Chief Judge, sitting as Company Judge, 
ordering the Official Liquidator of the 
Dinshaw Bank to pay to the respondent 
Mst. Krishna Piari a gum of Rs. 5,854-6-10 
plus interest from August 20, 1935, up 
to the date of payment at 31 per cent 
Per annum in preference to the other credie 
tors and shareholders within 30 days and 
directing that the parties should bear 
their own costs. 


The facts out of which this matter has 
arisen do not, with one exception, admit 
of any doubt. The Dinshaw Bank had two 
branches one at Lucknow and one at Gawn- 

ore, One Nanak Chand Kapur applied for 
fie post of cashier of the Bank at Cawnpore, 
and was asked by the Bank to furnish 
security for Rs. 10,000. Musammat Krishna 
Piari furnished security for him, On 
April 26, 1933, she deposited with the Bank 
100, 33 per cent. Govt. Promissory Notes of 
the face value of Rs. 10,000, but valued by 
her at that time at Rs. 8,700. On the follow- 
ing day she deposited a sum of Rs. 1,300 
in cash which was kept in fixed deposit, 
This fixed deposit matured on April 
27, 1934, and the amount was then repaid 
to Mst, Krishna Piari, the Bank apparently 
remaining satisfied to have security for 
Nanak Ohand to the extent of Rs, 8,700 only, 
or whatever amount the promissory notes 
might from time to time represent, 

As a result of this deposit made by Mst. 
Krishna Piari in April 1933 Nanak Ohand 
was appointed cashier with effect from May 
1, 1933 and ccntinued to be cashier up to 
October 15, 1935 when compulsory liqui- 
dation of the Bank was ordered. Prior to 
the compulsory liquidation the Bank had 
gone into voluntary liquidation on July 
12, 1935. On May 20, 1935, Mst, Krishna 
Piari served a notice on the Bank stating 
that she did not wish to céntinue as surety 
for Nanak Chand Kapur any longer and 
demanding back from the Bank her primos- 

“sory notes. These notes were, , however, 
never forthcoming and never returned to 
her. On July 4, Mst. Krishna Piari in the 
course of correspondence with the Bank 
agreed that a sum of Rs. 2,166 due ‘from 
Nanak Ohand to the Bank on ovefdraft 
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should be set off against her claim and 
eshe further agreed on July 12, 1935 to 
accept from the Bank transfer of a pros 
missory note for Rs. 1,175-6-6 due from one 
Raj Narain. She -thus agreed to set off 
Rs, 3,341-6-6 against her claim stated in 
Ex, 2 at the time of this voluntary liqui- 
dation as Rs. 9,500, fhe value of the G.P, 
Notes at the date of notice, that ig 
May 20, plus Rs. 495 odd interest due less 
eRs. 3,341¢ odd, making the net claim 
Rs. 6,654 odd. Subsequertly in the come 
pulsory liquidation proceedings Mst. Krishna 
Piari claimed Rs. 10,000 full face value of 
the promissory notes themselves and she 
allowed a set off ¢f Rs. 2,166 only. The fur- 
ther amount of Rs, 1,175 odd has, however, 
since that date been admitted, The Offi- 
cial Liquidator admitted her claim only 
for Rs. 8,700 value of the promissory notes 
at the date of their deposit with interest 
Rs. 495 odd up to May 20, 1935 making 
a total of Rs. 9,195 odd, from which he 
deducted Rs, 3, 341 odd as above, leaving 
a net claim of Rs. 5,854 odd. The Offcial 
Liquidator did not include Mst. Krishna 
Piari’s name in the list of preferential 
creditors under s. 230 of the Indian Com- 
panies Act. He did, however, include her 
name in a list of persons said to be entitled to 
preference under s, 234 by which apparent- 
ly he only meant that he asked the Oourt to 
sanction his paying Mst. Krishna Piari in 
full, vides. 234 1) (4) of the Indian Oom» 
panies Act 
In the Oourt of the Company Judge Mst. 
Krishna Piari claimed that she was entitled 
to priority as a beneficiary on the view that 
this mney had been entrusted to the Bank 
for her ultimate benefit and that the Bank 
was therefore in the position of a trustee. 
The learned Oompany Judge framed four 
issues: 


“(1) Is Mst. Krishna Piari entitled to the retuso 
of G. P. Notes? If not, what is the exact 
amount to which she is entitled ? 

(2) Whether she is entitled to priority over other 

creditors and share-holders? 

(3) Is she entitled to any interest ? 

(4) Is the liquidator entitled to deduct the sum 

of Rs 1,175-6-6 without handing over the 
G. P. Note for Rs. 1,000 with the accrued 
interest thereon?” : 

This last issue no longer arises as the 
G. P. Note has been handed over to Mst, 
Krishna Piari. 

On the first issue the learned Company 
Judge held that as the’notes’ could not be 
traced, the Official Liquidator could not 
return those notes. . It was remarked that 
the notes had disappeared from the Bank 
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and nobody knew what had happened to 
them, hence their, return was impossible. 
He went on to consider the amount to which 
Mst, Krishna Piari was entitled in replace- 
ment of the notes, and hè held that the notes 
were valued at Rs, 8,700 at the time when 
they were deposited and the present market 
value at the date of his order wae only 
very slightly different from the value then 
stated, and he accordingly allowed the claim 
for Rs. 8,700 less Rs. 3,341 odd, ° 

On the seccnd*issue reliance was placed 
upon a decision of the Madras High Court: 
In the matter of Travancore National & 
Quilon Bank Ltd, (A. 1. R. 1939 Mad. 337) 
(1) in which it was held, With reference to 
cash smounts deposited withthe Bank by 
certain employees as security for the 
good behaviour of those employees, that 
“ag the amounts were received by the Bank on a 
specific understanding to be applied by the Bank 
for a specific purpose, such amounts constitued trust 
money in the hands of the Bank and did not form 
part of the assets of the Bank divisible among 
its creditors and the fact that these amounts were 
to carry interest did not alter its character”. 

Thes learned Company Judge held that 
the present case was upon the same foot- 
ing. These kromissory Notes were entrust- 
ed tothe Bank forthe ultimate benefit of 
Mst. Krisbna Piari herself, the Bank as 
trustee cnly having a specific right to 
realise from these Promissory Notes or the 
proceeds thereof in case of any defalcation 
on the part of Nanak Ohand Kapur. Thate 
is a ccnclusion from which it is quite im- 
Possible to differ, considering the facts 
upon the record, 

Before the learned Company Judge the 
defence put forward by the Official Liqui» 
dator was that at the time of the come 
pulsory liquidation the only assets in the 
hands of ihe Bank amounted to a few 
rupees only. He erntended that the charge 
in ‘respect. of these trust monies of Mst. 
Krishna Fiari could extend only to this 
sum, and that the subsequent realisations of 
assets of the Bank were replenishment of the 
Bank's funas, but not necessarily of the 
trust funds asin the case of James Roscoe 
(Bolton, Ltd. v. Winder (1915, Ch. D, 
62) (2). We are in agreement with the 
learned Company Judge that the principles 
Jaid down m that case have no applica- 
tion to the present case. In order to induce 
the applica ion of that case it would have 
been necessary to show that there was 

(1) ATR1939 Mad 337 183 Ind. Cas. 203; (1938) 
M W N 1337; (1939) 1M LJ 209; 49 L W418]; 12 R 


M 254 (2). 
(2) (its) 1 Oh 62; 84 LJ Gh 286;112 LT 121; 59 
5 J 105. . 


MESSRS. DINBHAW & 00. v. KBISHNA PIaRy (OUDH) 


19110 


some distinction between the subsequent 
Tealisations and the funds previously pres 
sent in the Bank's strong-rooms. The sub- 
sequent realisations in the present case are 
really only the previously existing assets 
changed intoa different form, and not as 
in the case quoted fresh funds which were 
not part of the previous assets. 

In the grounds of appeal relating to this 
matter of trust the first ground taken was 
that the learned Company Judge erred in 
holding that the appellant Bank held the 
Money as a trustee on the date of liqui- 
dation, but some attempt has been made 
to suggest that the Bank did not hold these 
notes as a trustee at all. We have already 
stated cur view that there is no room for 
doubt that the money was held by the 
Bank as a trustee. We understand that 
by this ground the appellant was seeking 
to contend, as he originally began to con- 
tend in argument, that although the money 
was held by the Bank as a trustee up to 
May 22, 1935 the trust was terminated 
and the Bank was nolonger a trustee on” 
the date of complusory liquidation. Learn- 
ed Oounse] appears to have lost sight of 
the provisions of 8. 77 of the Indian Trust 
Act. That section. provides that: 

“A trust is extinguished. 

(a) When its purpose is completely fulfill- 
ed 5; or 

(b) When its purpose becomes unlawful; or 

(e) When the fulfilment of its purpose be- 
comes impossible by destruction of the 
trust-property or otherwise: or 

(d) When the trust, being revocable, is 
expressly revoked”, 


It is clear that (b) and (e) have no sap- 
plication in the present case. Itis not 
shown that the trust property has been 
destroyed. Learned Counsel would suggest: 
that cl. (d) applies and that by her 
notice of May 20, 1985 Ms: Krishna 
Piari expressly revoked the trust, but a 
trust can only be revoked in the circum- 
stances mentioned in s. 78 of the Indian 
Trusts Act, and learned Counsel has not 
sought to show that any of the provisions 
of that section is applicable to the present : 
case. It is clear that there is no express 
revocation of the trust by the demand for 
the return ofthé money. On the contrary 
the demand made by Met. Krishna Piari 
seems to be a demand for the performance 
of the trpst. The trust created by the ` 
deposit of these notes with the Bank for 
the ultimate benefit of Mst. Krishna Piari 
could not, in our opinion, be extinguished 
until the purpose of the trust was complete- 
ly fulfilled by the return of the trust pro- 

LA 


-is upon him”. 
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Perty to her, subject to the lawful claims of 
the Bank against that property. In our 
opinion there is no force in the contention 
that the Bank, though holding the money asa 
trusteeup toMay 20, 1935 was not holding it 
as a trustee on the date of liquidation. 

The second point argued by learned 
Counsel forthe appellant was that stated 
in ground No.2, namely that the learned 
Company Judge having held that the G. P, 
Notes were untraceable erred in allowing 
the respondent priority in respect of the 
price of these notes. It was in this connecs 
tion that learned Counsel contended that 
there wag no evidence that these notes were 
disposed of by the Bank, that is, thé direc 
tors or managers of the Bank, and the 
Proceeds included in the Bank's accounts, 
and he contended that the lady could not 
claim any priority unless thera was either 
admission or proof that the proceeds of the 
notes Were so mixed with Bank's money. 
He suggested that the notes had dis- 
appeared, presumably due to fraud on the 
part of the employees of the Bank, and he 
went on to argue that a Bank in liquida- 
tion represents the general body of the 
creditors and is not liable for torts commit+ 
ted by the former employees. Learned 
Oounsel conceded that had the promissory 
notes been presented in the Bank, Msi. 
Krishna Piari would certainly have been 
entitled to follow them, but his contention 
was that in the absence of evidence to show 
that they had been disposed of by the Bank 
and the proceeds included in the Bank's 
assets, the respondent was not entitled to 
follow them as against the Bank's other 
assets. On behalf of the respondent it is 
argued that this position is untenable on a 
number of grounds. In the first place it is 
clearly impossible for Mst. Krishna Piari to 
trace the subsequent disposal of these 
notes after the were put in the 
Possessicn of the Bank. That is a mate 
ter which is within the special know- 
ledge of the Bank, and with reference to 
which therefore the burden of proof is 
specifically upon the Bank, that is upon the 
Official Liquidator. Sectidn 106 of the 
Indian Evi. Act provides.that “when any 
fact is specially within the knowledge of 
any person, the burden of proving that fact 
It follows that ifthe Bank 
has not produced its accounts ine Court, it 
cannot be heard fo say that there is no evi- 
dence as to what has become of these Pros 
missory Notes, ; 

Learned Counsel for the respondent 
referred in this connection to Chidambaram 
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Chettiar v. Ayyappa Chettiar (A. J. R. 
"1935 Madras, 152), (3), jn which it was 
held that 

“Tf a defendant suppresses his accounts or hag 
falsified them the Court will presume everything 
Most unfavourable to him consistent with the establish- 
ed facts," 

Learned Counsel for the respondent has 
further pointed outthat itis not open to 
the appellant to contend that the respondent 

e Was not entitled to follow these sums on the 
ground that they are not shown to have 
been included in the Bank’s monies, because 

in the list of debts and claims prepared by 
the Official Liquidator and supported by his 
affidavit dated Yebraary, 24, §1938, he has 
described Mst. Krishna Piari's claim on 
p. 26 in the following form: He includes 
her claim in the list of preferential claims 
under s. 234 of the Indian Companies Act 
and the entry in the list is as follows: 


8. No. 1, 
No. of the list 218, 
Name. Mst. Krishna Piari, 


Particulars of debt or claim—BSeeurity 
deposit. 


Amount claimed—Rs. 6,654-6-10, 


Amount proper to be allowed~ 
Rs. 5,854-6-10, 


Reasons for belief that | From account books 
amounts are proper to} and receipt. 5 20 
be allowed, 


This would seem to be an admission 
that the claim had been allowed by reason of 
Verification from account-books and Iram 
the receipt given by the Bank to Mst. 
Krishna Piari; therefore an admission that 
the proceeds of these notes were included in 
the Bank's moneys. Learned Counsel for 
respondent further points out that the 
effect of the Madras decision relied upbn 
by the learned Company Judge, a decisien 
which is founded on a number of previous 
eases which it is not in our opinion neces. 
sary to quote, is that trust monies are 
really entirely outside the liquidation and do 
not vest in the liquidator as assets. Trust 
monies in fact never become assets of 
the Bank. It follows that if this money 
had been misappropriated as is now sugges» 
ted, the Banks should have disclaimed liabi= 
lity from the very start, and thatis not the 
Position which has ever bean taken up. 
In our opinion it is cSrrect‘to say that it 
is no longer open to the official Liquidator 


3) A I R 1935 Mad 152; 155 Ind, Cas. 1059; 41 L W 
10%; (1935) M W N 572; 69M L J 558; 7 R M 629, 
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to disclaim allresponsibility, and the only 
question which cgn still be disputed is the” 
proper amcunt to be allowed to the claimant 
Tespondent. . 

In ground No. 3 itis‘contended that the 
Hon’ble Court erred in allowing interest to 
the respondent beyond the time admitted by 
the appellant. Learned Counsel contends 
thai interest should only have been allowed 
up to the date of the winding up, that is the 
order for compulsory liquidation, *vide sub-* 
Tule 51, rule 279 Chap. VI of the Oudh 
Civil Rules which provides as follows: 

“Creditorg* whose debts and claims carry in- 
terest and are allowed shall be entitled to receive 
dividends upon what was due far principal and in- 
terest atthe date ofthe winding up. In the event 
of there being a surplus, the dividends payable to 
such creditors shall be applied, firstly, towards pay- 
ment of the interest, and, secondly, in reduction of 
the principal due to them, : 

Interest may be allowed on all claims in respect 
of which it is recoverable ag damages."* 


In our opinion this rule has really no 
application. The claim of Mst, Krishna 
Piari is aclaim fora sum due under a trust 
and governed by s. 23 of the Indian Trusts 
Act. The Bank paid Mst. Krishna Piari 
the interest which accrued on the pro- 
missory notes for some period and then 
ceased paying. Had the promissory notes 
been in the hands of the Bank, as they 
should have been, Mst. Krishna Piari would 
have been able to recover the interest ac- 
cruing right up to the date on which she 
got the promissory notes back, She is not 
an ordinary creditor, and she is in our 
opinion entitled to recover interest up to 
the time of payment of the amount due to 
her, as held by the learned Company 
Judge. 


The last . point urged is that the 
learned Company Judge should not have 
directed payment of the amount due to Mst, 
Krishna Pigri within 30 days. It is conten- 
ded that there are a numberof Similar cases 
and that all these will have to be paid simul- 
taneously, and if the assets are not suffi- 
cient they will have to be paid pro rata, 
Learned Counsel has, however, to admit 
that the Official Liquidator has money 
available to pay both this and all other pre: 
ferential claims as was stated orally to the 
learned Company Judge. In these circum- 
stances we can find nothing wrong with the 
order made by the learned Company 
Judge. 

A cross-objection has been fled on bes 
half of the respondent Mst. Krishna Piari 
in which it is urged, (1) that the G, P. Notes 
should have been valued to 
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of their face value and the respondent! 
Claim therefore be further allowed to th 
extent of Rs. 1,300, (2) that the learne 
Company Judge should have directed th 
Official Liquidator to purchase G. P. Note 
of the same denomination and face valu 
and hand them over to the respondent, ani 
(3) that in the alternative the learne: 
Company Judge should have ordered tha 
the respondent is entitled to such amoun 
as would enable her to purchase 34 pe: 
cent.G. P. Notes of the face value 0: 
Rs. 10,000 on the date the money is handec 
over to her. Itis clear that by his orde) 
the learned Company Judge intended to 
put Mst, Krishna Piari in the same posi 
tion as she would have been atthe date o: 
his order had she been able to recove: 
Possession of the notes themselves. The 
learned Company Judge discounted the 
extra 12 annas above Rs. 87 at which eact 
10 rupee note was said to be valued in the 
market at the date of his order. Learnec 
Counsel for the respondent says that the 
market value to day of each note is Rs. 90 
It is clear to us that owing to the filing 
of the present appeal and the consequent 
non compliance with the order to pay ur 
the full amount of Mst. Krishna Piari’s 
claim within 30 days, Mst. Krishna Piari 
has been caused a very definite loss. We 
are therefore of opinion that we should 
add to the amount decreed by the learned 
Company Judge a further sum of Ra. 300 
only, that being the difference between the 
Tate on which the learned Company J udge's 
order was calculated and the current rate. 
In order to avoid any danger of further 
loss we direct that the payment shall be 
made within 10 days of the date of this 
order, 

The effect of this order is that we dismiss 
the appeal of the Official Liquidator with 
costs. We allow the crogs-objection on be- 
half of the respoundent to the extent of 
Rs. 300 only but make no order as to costs 
of the cross-objection, 


D, Order accordingly. 





LAHORE HIGH COURT 
Letters Patent Appeal No, 64 of 1939 
July 1, 1940 
Tux CHAND AND Skemp, JJ. 
THAKAR DAS—Piaintirr—APPELLANT 
VETEUS 
TULSI RAM AND orsrrs—Derenpants AND 
AJOTHER—PLAINTIFS — RESPONDENTS 
Gisil Procedure Code (Act V of 1908),s8, 79, 


1941 


80—Notice served on Collector for suit against 
Secretary of State before coming into force of Govt. 
of India (Adaptation of Laws) Order but suit filed 
subsequent to coming into force of such Order —Suit 
is saved by Paras. 9 and 11 of the Order. 

Where a notice under s. 80 has been served on 
the Collector for instituting a suit against the Bec- 
retary of State, before coming “into force of the 
Govt. of India (Adaptation of Indian Laws) Order 
1937, but the suit is instituted after the Order 
came into force, the suit is saved by Paras.9 and 
11 of the Preamble to the Govt. of India (Adapta- 
tion of Indian Laws) Order because as a result of 
the notice to the Collector the plaintiffs acquired, a 
right to sue and the Secretary of State incurred a 
liability to be sued, 184 Ind. Oas. 488 (1), Colonial 
Sugar Refining Co., Ltd. v. Irving (2) and 113 Ind, 
Oas, 529 (3), relied on. - 


L.P, A. from an order of Bhide, J., in 
Sore No. 60 of 1939 dated February 10, 
1939, 

Mr. Mehr Chand Sud, for the Appellant. 

Mr. Ghulam Rasul Khan, for Advocate- 
General, and Mr. V. N. Sethi, for Respon- 
dents Nos. 31 to 34 and 18 to 21 respec- 
tively. 


Skemp, J.—This Letters Patent Appeal 
< has-arisen because the plaint was rejected, 
notice having been addressed to the Secre- 
tary of State in Council. The suit con- 
cerned a muafi in District Kangra. The 
plaintifis sought a declaration that they 
were entitled toa certain sum, despite the 
yeduction of the amount by a mutation 
dated March 27, 1930. The defendants were 
the Secretary of State in Council and a 
number of others, Before coming to Oourt 
the plaintiffs had obtained a certificate from 
the Collector under the Pensions Act, dated 
July 30, 1935. They served a notice on 
the Collector of Kangra under s. 80, Civil 
P. O., that they proposed to institute a suit 
against the Secretary of State in Oouncil; 
this notice was left at the office of the 
Collector on October 27, 1935. This suit 
was lodged on August 31, 1937. In the 
meantime Part 3 of the present Govt. of 
India Act had come into force on April 1, 
1937, and with it the Govt. of India (Adapt- 
ation of Indian Laws) Order 1937. This 
reenacts s. 79, Civil P. O.; the old s. 79 
provided that snita by or against the Govt. 
should be instituted by or against the 
Secretary of State for India in Council. 
The present s. 79 as far as is relevent, 
provides that in suits against the Orown the 
authority to be named as defendant shall 


“(b) in the case of a suit against a Provincial 
Govt.. the Province, and (e) in the case of a suit 
against the Orown representative, the Secretary of 
State.” 

Section 80 alters the manner ih which 

\ 
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notices may be served. It lays down that 
“notice shall be delivered to, or left at the office 


° of.....-(d) in the case of a suig against the Secretary 
to the 


of State, a Secretary Central Govt. the 
Political Secretary and a Secretary to the Provin- 
cial Govt. of the Province where the suit is institut- 
ed.” 
In their suit the plaintiffs, as they were 


entitled, substituted the ‘Secretary of State” . 


for “the Secretary eof State for India in 
Council" as defendant No, 29. The Govi. 
Pleader _objected that as the suit was 
l:dged after the coming into force of Part. 3, 
Govt. of India Act, notice ought to have 
been served under the new s. 80, Civil P. O. 
This contention was accepted by the Senicr 
Sub-Judge who dismissed the suit. An 
appeal to the District Judge was dismissed, 
the learned District Judge, however, noting 
that the plaint should have been rejected 
under O. VII, r. 11, Civil P.O, A second 
appeal to this Court was dismissed in limine 
by a learned Judge, who however, subse» 
quently gave a certificate for Letters Patent 
Appeal, Mr. Mehr Ohand Sud urges that 
the suit igsaved by Paras. 9 and 11 of the 
Preamble to the Govt. of India (Adaptation 
of Indian Laws) Order. Para, 9 lays town : 

“The provieions of this order which adapt or modify 
Indian Laws so as toalter the manner in which, the 
authority by which, or the law under or jn accordance 
with which, any powers are exercieable, shall not 
render invalid.......... anything duly done before the 
commencement of this order... ss...” 


Paragraph 11 runs; 
“Nothing in this order shall affect the previous 


"operation of or anything duly done, or suffered, under 


any Indian Law, or any right, privilege, obligation 
or liability already acquired, accrued or incurred 
under any such law....” 

We are of opinion that these provisions 
are conclusive. The notice served on the 
Collector on October 27, 1935 was something 
duly done before the commencement of 
the order of 1937; and as a result of the 
notice to the Collector the plaintiffs acquired 
aright to sue and the Secretary of State 
incurred a liability to be sued. The pre- 
vious notice is correct and the suit is sayed. 
This is clear enough from the wording of 
the order but it is also supported by 
authority: see Maharaja of Jammu and 
Kashmir v. Sialkot Municipality (1), where 
a Division Bench of this Oourt held that 
an order appointing a certain person to 
prosecute and defend all suits on behalf 
of the Kashmir State made in 1935, not 
having been revoked, was valid in view 
of Para. 9, Govt. of India (Adapation of 
Indian Laws) Order, 1937. In the argu- 
ments, reference was” also ‘made to the well 


known Privy Oouncil case reported in 
C(L) AT R 1939 Lah, 279; 184 Ind. Oas. 488; 42 P L 
R 228; 12 R L 229 (1). 
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Colonial Sugar Refining Co., Ltd. v. Irving (2) 
in which their Lordships held that a suitors 
in a pending action could not be deprived 
of aright to appeal to a superior tribunal 
, by means of an Act passed pending the 
action. A case well known in this Province, 
‘ Kirpa Singh v. Ajaipal Singh (3), followed 
the same’ principle and held that the Sikh 
Gurdwaras Act could not deprive parties 
of aright of appeal existing when the Act 
came into force, The present case is® 
stronger than these, because it invclves a 
right to sue and not a right of appeal. 

In my opinion, the matter is settled con- 
clusively by Paras, 9and 11 of the Preamble 
to the Govt. of India (Ad#ptation of Indian 
Lawe) Order 1937; but the two leading 
cases which have been cited illumine the 
same principle. This appeal must be accept- 
ed, stamp on appeal to be refunded; 
other costs to be costs in the cause. The 
parties have been told that they should 
appear in the Court of the Senior Subordi- 
nate Judge, Dharamsala, on August 5, 1940 
for a date. The learned Senior Subordi- 
nate Judge isto prcceed in accordance with 


Tek Chand, J.—I agree. 


8, Appeal accepted, 
(2) (1905) A O 369; 74 L J PO 77; 92 L T 738; 21 T 
L R 513 


Eo AIR 1928 Lah. 627; 113 Ind. Cas. 529; 10 L 165 
e 


———— 


CALCUTTA HIGH COURT 
e Criminal Revision No, 1226 of 1939 
February 26, 1940 
HENDERSON AND MOHAMMAD ARRAM, JJ, 
CORPORATION or CALCUTTA— 
— OoMPLAINANT—PETITICNER 

a versus 
BENGAL TOOARS RAILWAY Co., Lrp.— 

z ACOUSED— OPPOSITE PARTY 

Criminal Procedure Code (Act V ef 1298), s. 439— 
Acquittal—Interference by High Court in revision— 
Order of acquittal based on wrong presumption— It is 
difficult for High Court to interfere—Calcutta Muni- 
pal Act (III of 1923), s. 175, Sch. VI" r, 10—Railway 
Company not liable under s. 175 to pay tax—Mere 
notification under s. 185, Railways Act (IX of 1890), 
cannot impose such liability — In absence of such 
Notification Railway Company is relieved from paying 
taz imposed by taxing statute—Corporation proving 
that person paid tax in preceding year— Presumption 
ander r. 10, Sch. VI, if applies. 

The High Court shall always be reluctant to inter- 
fere with an order. of acquittal, specially when the 
real dispute between the parties can- be properly 
decided in acivil action. z 

It is always very difficult for the High Court to 
interfere with an order of acquittal merely because 
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the Magistrate has wrongly drawn or wrongly refused 
to draw a presumption. . ; 

The tax under s. 175, Cal. Municipal Act, is im- 
posed not by the Railways Act, but by the Oal. 
Municipal Act. If, therefore, a Railway Company is 
not liable to pay such a tax a mere notification by the 


` Qovernor-General under s. 135, Railways Act cane 


not possibly impose any such liability. The object 
of the notification is really exactly the opposite. In 
the absence of such a notification, the Railway Com- 
pany will be relieved from paying & tax which is 
imposed by the taxing statute. 

Where a corporation proves that the tax was paid 
bya certain person in the preceding year, the pre- 
sumption under Sch, VI, r. 10, whatever its nature ` 
may be, applies to the case of such a person. 


Messrs. N. K. Basu and Pashupati Ghose, 
for the Petitioner. 


Messrs. S. Chowdhury, Ambikapada, 
Chaudhury and Bhabesh Narayan Bose, for 
the Opposite Party. 


Henderson, J.—This is a Rule calling 
upon the opposite party to show cause why 
an orderof the Municipal Magistrate of 
Calcutta acquitting them ona prosecution 
under s. 492, Cal. Municipal Act, should 
not beset aside. The opposite party are 
the Bengal Dooars Railway Co., Ltd., and 
the resl dispute between the parties is 
whether they are liable to take out a 
license under s. 175, Cal. Municipal Act. 
License fees were paid for some time with- 
out dispute but it appears that the opposite 
party have now been legally advised that 
they are not liable to pay. We shall ale 
ways be reluctant to interfere with an 
order of acquittal, specially when, as in 
the present case, the real dispute between 
the parties can be properly decided in a 
civil action. 

The Rule was pressed on the ground that 
tae learned Magistrate in arriving at his 
decision committed two errors of law. Under 
s. 135, Railways Act, the opposite party 
could not be made liable in spite of the 
taxing statute without a “notification by the 
Governor-General in Oouncil. Such a noti- 
fication was made in the year 1911. The 
contention made by Mr. Basu in support 
of the Rule was that a liability to pay is 
imposed by the notification itself even 
though the Acte under which the tax was 
imposed may be repealed. In our judg 
ment, the learned Magistrate took the right 
view. The tax was imposed not by the 
Railways Act, but the Cal. Municipal 
Act. If the opposite party are not liable to 
pay, a mere notification by the Governors 
General cannot possibly impose any such 
liability. The object of the notification is 
really exactly the opposite. In the absence 
Of ence a notification, the opposite party 
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will be relieved from paying a tax which- 


is imposed by the taxing statute. It is to be 
noted that the notification. was made in 
the year 1911 with respect to a tax imposed 
under the old Act. In the view we take, it 
is not necessary to consider whether 
that notification has any effect on the new 
tax imposed by the new Act 

The second error which, it is alleged, was 
committed by the learned Magistrate is that 
he did not apply the presumption laid 
down inr. 10 of Sch. VI, although he was 
bound to do so under the Act itself. The 
opposite party are not liable to pay unless 
their trade is carried on in Calcutta. Prima 
facie, it certainly seems improbable that 
the Bengal Dooars Railway Oo., Ltd., care 
ried on tradein Calcutta. Be that as it 
may, there ig no evidenee on the record at 
all, The Corporation attempted to prove 
that such trade was carried on but mise- 
tably failed. The opposite party did not 
give any evidence at all. Hence, the im- 
portance in this case of the presumption 
referred to in r. 10. The corporation prdéved 
that the tax was paid in the preceeding 
year andit, therefore, cannot be disputed 
that the presumption, whatever its nature 
may be, applied to this case. The view 
which the learned Magistrate took was that 
the presumption only refers to the liability 
to be taxed in a particular class. Al- 
together there are 9 classes in the Schedule. 
On the interpretation given by the Magis- 
trate, trere would be a presumption that the 
opposite party are liable to pay a fee impos- 
ed under class (1) but that this presumption 
will only arise when it is proved that they 
were liable under the terms of s.175, The 
contention of the corporation is that this is a 
most strange and unnatural interpretation 
to place upon the rule and that the plain 
meaning is that there is a presumption that 
the opposite party ære liable to psy under 
class (1) in the present year. 

Itis always very difficult to interfere 
with an order of acquittal merely because 
the Magistrate has wrongly drawn or wrong- 
ly refused to draw a presumption, That is 
nothing more than a matter of evidence. 
If the view contended for by, the Corporaticn 
is the correct view, the opposite*party would 
have been able to rebut the presumption by 
calling evidence. We asked Mr, Chaudhury 
to explain why this was npt done. 
The answer is plain. The only evi- 
dence which would have been of use 
was the evidence obtainable in the office of 
Messrs. James Finlay & Co., the agents, 
That evidence was called for by the pel 
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tioner but was not produced at the hearing 
The Magistrate said that he. would infer- 
from that that this evidence would. not . 
support the corporation’s > case. There is 
very little difference between his saying 
that, and saying that the presumption had 
been rebutted. We should certainly not 
allow this matter to, be reheard without 
allowing the opposite party to produce evi- 
dence. When we find that evidence had 
dready been called hy the petitioner, we 
are certainly not prepared tochavetbe matter 
investigated again. The rule is accordingly 
discharged. ° 


Mohammad Akram, J.—I agree, 
8. Rule discharged, 


OUDH CHIEF COURT 
Application No. 121 of 1938 
September 20, 1940 


Yorke, J. 
S. MUJAWIR HUSAIN— APPLICANT 


versus 
Mst. KISHWAR JEHAN BEGAM alias 
ABIDA BEGAM AND ANOTAER—OPPOSITE 
Party 

Civil Procedure Code (Act V of 1908), ss. 152, 115 
—Order of amendment is open to revision—Suit 
informa pauperis— Plaintiff succeeding in part— 
Court, if can order defendant to pay whole court- 
fee—Remedy of aggrieved defendant—Decree not in 
confirmity with judgment can be amended. 

Revision is maintainable against an order for 
amendment of decree under s. 152, Civil P. O. 

Ina suitin forma pauperis even if the plaintiff 
succeeds only in part, there is nothing improper ip 
the trial Court ordering the defendant to pay the 
whole ofthe court-fee leviable upon the plaint if 
in the circumstances of the case the Oourt thinks. 
that thatis a proper order. Thediscretion given to 
the Gourt under r. 10 of O. XXXIII, is quite suff- 
cient for the purpose. Ifthe defendant thought the 
order unjust, he can appeal against that portion of 
the order. a 

Where the decree is in conformity with tire 
judgment the Oourt has no jurisdiction to amend it, 
But where it is not so, the Oourt undoubtedly has 
jurisdiction to amend it. 


App. for revision of the order of the Mune 
sif, North Lucknow, dated August 13, 1938, 


Mr. S. M. Rafi, for the Applicant. 


Mr. P. N. Bhatt, Opposite Party 
No.1, 


The Assistant Govt. Advocate, for Oppo- 
site Party No, 2. ii i 


Judgment.—This is an application in 
rewision against an order purporting to be 


for 
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‘an order under s. 152 of the Civil P. O. 
made by the Munsif, North Lucknow, order- 
ing amendment of the decree so that the 
-defendant should be required to pay ad 
‘valorem court-fee on’ Re. 1,000 instead of 
a sum of Rs. 7-8 only. 

The matter has arisen out of a pauper 
suit.: Mst. Kishwar Jahan Begam instituted 
a suit in forma pauperis to recover a dower 
debt claimed to amount to Rs. 1,000. The 
Suit was decreed on April 27, 1937 fr 
Rs. 100 and proportionate costs, and a 
further clause was added in the operative 
‘order asefollows: 

“The courtsfees shall be paid by the 
defendant," 4 

The court-fees payable on Rs. 1,000 
amounted to Rs. 107-8, but, whether by 
mistake or how does not appear, the amount 
taxed against the defendant was only 
Rs. 7-8 that being the court-fee taxable on 
Rs. 100, At a date considerably later an appli-+ 
cation was made by the U, P. Govt. through 
‘the Additional Govt. Pleader of Lucknow 
under s, 152 asking for an amendment of 
thee decree with a view to the plaintiff 
being made liable for the balance of the 
-ad valorem court-fee. The learned Munsif 
thereupon referred to the judgment of his 
‘predecessor and the decree prepared, and 
he tock the view that the decree was not in 
confirmity with the judgment, and he pro- 
ceeded to amend tke decree so as to tax 
Rs. 107-8 against the defendant instead of 
Rs, 7-8 cn account of the court-fee payable 
‘In the suit. It is against this order 
that the present application is filed under 
S. 115 on the ground that the learned Munsif 
Bad no jurisdiction to amend the decree 
‘hecause the decree was already in conformi- 
ty with the judgment. 

A preliminary objection is taken to the 
maintainability of the present application 
on the ground that it has been held by 
the High Court at Madras that the amended 
-decree was appealable under s. 96 of the 
‘Civil P, O. Itis therefore contended that 
as the present applicant had another remedy 
available to him, he should not be permite 
‘ted to rely upon s. 115. On the other hand 
learned Counsel for the applicant has pointe 
‘ed to fact tbat the view that an appeal 
lies from the amended decree is not held 
by all the High Courts, and the further 
‘fact that in numerous cases applications 
-have been entertained by this Court under 
8. 115 against orders of amendment of 
decrees made under s. 152. In my opinion 
there is no substance in the preliminary 
objection. . Í ° 
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Coming to the merits of the applicatior 
learned Oounsel for the applicant has re 
ferred to Ganga Dahal Raiv. Mst. Gaura, (M 
L. R. 38 All. 469) (1), the head-note of whic! 
rans as follows: 

“In a suit brought in forma pauperis, the plain 
iff succeeded only in part and failed as to the re» 
of the claim: the lower Court ordered the defend# 
ant to pay the entire costs incurred by the plainti: 
including the amount of court-fees which woul- 
have been payable on the plaint, Held that th: 
court-fees payable on the plaint should be appor. 
tioned under the provisions of rr. 10 and 1l œ 
O. XXXIII of the Oivil P. 0.” 

This case was referred to and followed ir 
8. Srinivasa Ayyar y. Lakshmi Ammal (A, I 
I. 1928 Mad. 216) (2) in which it was helo 
that ; 
“Under O. XXXIII rr. 10 and 11 of the Qivil 
P. O. it is not open to the Court to direct the defen. 
dant to pay court-fees exceeding the amount which i: 
payable on that portion of the plaintifi’s claim which 
is successful and the plaintiff should not be asked tc 
pay the court-fee on the excess.” 

Relying on these decisions learned Coun- 
sel contends that the trial Court must be 
understood to have intended by its opeyas 
tive order nothing more than that the 
defendant would be liable for the propor 
tionate amount of court-fee payable on that 
amount of the plaintiffs claim for which 
she had been successful. On the other 
hand the learned Assistant Govt. Advocate 
has referred me to Rohini Kumar Pal v. 
Kusum Kamini Pal, (I. L, R. 55 Oal., 488) (3) 
in which it was held that 

“Tt is not illegal to lay upon the defendant in 
such a pauper suit a larger proportion of the 
court-fee leviable from the plaintiff than would have 
been payable by the plaintiff if the claim had been 
limited originally to that portion which was successful.” 

There can, of course be no doubt that 
the court-fee payable in the case is the 
court-fee leviable upon the plaint, and in 
the light of this decision there was nothing 
improper in the trial Oourt ordering 
the defendant to pay the whole of the 
court-fee leviable upon the plaint if in the 
circumstances of the case the Court thought 
that that was a proper order. If the defendant 
thought the order unjust, he could appeal 
against that portion of the order. The 
learned Judges of the Calcutta High Court 
considered the decision in the Allahabad 
case and did not agree with the view of 
the Allahabad High Court. They consider- 
ed that the discretion given to ths Oourt 
under r. 10 of O. XXXIII was quite suf. 
cient for,the purpose, and that the Court 
might, in the exercise of its discretion hav- 


(1) 38 A 469; 35 Ind. Oas. 46; 14 A L J 657. 

(2) A I R 1928 Mad 216; 108 Ind. Oas. 712; 54 M L 
J 530;.28 L W 328, 
f 5 O 488; 105 Ind, Oas. 725; 320 W N 48, 
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ng regard to the circumstances of the case, 
nould its decree according to what the 
justice of the case requires’ with reference 
0 the court-fees payable, and they went on 
o refer to the concluding words of the 
‘ule which provides that “such amount 
shall be recoverable by the Govt. from any 
warty ordered by the decree to pay the 
mame.” 

The applicant asks me to hold that the 
Mower: Court had no jurisdiction to amend 
Khe decree, That could only be the case if 
khe decree’ was already in conformity with 
Khe judgment. What therefore learned 
‘Counsel is really asking me to hold is that 
Khe decree as originally prepared was 
wlready in conformity with the judgment 
"because that part of the wording of the 
‘decree must be interpreted according to 
“he view taken in the Allahabad case. In 
my opinion there is no force in this 
contention. Had the trial Court intended 
to tax the defendant only in accordance 
with the Allahabad view, it would have 
said nothing further after decreeing the 
plaintiff's claim with proportionate costs. 
The trial. Court deliberately added that 
the defendant would be liable to pay the 
court-fee, that is to say the court-fee levi- 
able upon the plaint. The decree as origin- 
ally prepared was not in conformity with 
this operative order and the lower Court 
undoubtedly had jurisdiction to amend it 
and it cannot be said that the lower Court 
acted in the exercise of its jurisdiction 
illegally or with material irregularity. It 
follows that there is no force in the present 
-application which therefore fails and is dis- 
missed with costs to the Govt. 


D. Application dismissed, 





e 
. _ _ PATNA HIGH COURT 
-Oriminal References Nos. 44 and 45 of 1940 
October 2, 1940 
MEREDITS, J. 
In CRIMINAL RRFERENOE No. 44 or 1940 
KEDAR NATH, In CRIMINAL REFERENOB 
No. 45 or 1940 JAMAL AHMAD 
‘ versus $ 
: EMPEROR — RESPONDENT 
_ Arms Act (XI of 1878), ss, 21, 19 (f)—“ Possession," 
‘nature of —Holding of weapon on behalf of person 
-entitled to it, whether possession. y 
K had gone out shooting with the gun, and J had gone 
with him. When they returned they were informed of 
-the order under s. 144, Oriminal P. O. promulgated 
-that day prohibiting thecarrying of arms. K stayed 
in the house of his friend J for that night, butybefore 
-6 A,m. the following morning he had to leave, AN 
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left his gun and bedding, etc., in J’shouse with the 
intention of returning shortly sfterwards for them. 
Next day the houses of many persons in the bazar 
were searched, and from the house of J the gun was 
recovered. It was found that J had no license for this 
gun. It was licensed, but the license stood in the 
name of K and there was no provision for any retainer: 

Held, that possession in circumstances comperable 
tothe present case was not possession within the 
meaning of s. 19 of the Ayms Act, but was merely 
the holding of the weapon on behalf of the person 
entitled to it. The possession of the gun must be 

emed to haye remained with K though it was not 
actually in his physical possession, and if J was in 
possession of the gun at all, which «may be considered 
doubtful if he was unaware that itwas within his 
house, then at most the possession of J was on 
behalf of the licensee, K and not on his own behalf. 
Hence the convictions of K under s. 2land of J 
under s. 19 (f) Arms A®t were not proper. 

Held, further the special conditions prevailing at 
the time, the communal riot and the great danger 
that arms might be misused were quite irrelevant 
when it came to deciding the legal question involved. 


Or. Ref. made by the Sessions Judge, 
Gaya, in his Letters Nos. 2562 and 2564, 
dated August 22, 1940, 


Mr. Yasin Yunus, In support of the Re» 
ferences. 


Mr. G. P. Sahi, for the Assistant Govt. 
Advocate, Against the References. 


Judgment —These are two references 
by the learned Sessions Judge, Gaya, 
Criminal Reference No. 44 relates to one 
Kedar Nath, who has been convicted under 
se 21 of the Arms Act, that is to say, for 
violation of a condition subject to which 
his license had been granted, and has been 
fined a sum of Rs. 30, (sic) or in default 
directed to undergosimple imprisonment 
for a period of forty days. The other 
Reference No. 45 relates to one Jamal 
Ahmad, who has been convicted under 
s. 19(f) of the Arms Act for having in his 
possession or under bis controla gun in 
contravention of the provisions of s. 14, 
that is tosay, without a license, and has 
been sentenced to pay a fine of Rs, 25, or 
in default to undergo simple imprisonment 
for a period of sixty days. 


The facts which led to these convictions 
were as follows. On February 23, 1910. 
there was a communal riot in Gaya town, 
and an order under s. 144 of the Oriminal 
P.O. was issued that day prohibiting the 
taking out of any kind of arms. Next day 
the houses of many persons inthe bazar 
were searched, and from the house of Jamal 
Ahmad a double barrelled shot gun was 
recovered. It was found that Jamal Ahmad 
had no license for this gun. It was licens- 
eds but the license stood in the name of 
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Kedar Nath, and there was no provision for 
any retainer, , 

Jamal Ahmad and Kedar Nath put 
forward similar defences, namely, that they 
were close friends. ‘On the morning of 
February 23, 1940, Kedar Nath had gone 
out shooting with the gun, and Jamal 
Ahmad had gone with him. They returned 
at about 5 p. M., and were informed of the 
order under s. 144, Criminal P. O., prohibite 
ing the carrying of arms. Kedar Nafh 
stayed in the house of his friend Jamal 
Ahmad for that night, but before 6 a. M., 
the following morning he had to leave for 
Patna for medical treatment, as he was 
attacked with asthma. Ple left his gun and 
bedding, ete., in Jamal Ahmad’s house with 
the intention of returning shortly afterwards 
for them. When Kedar Nath came to know 
that his gun had been seized, he sent his 
son who brought his license and a letter 
from Kedar Nath tothe Sub-Inspector of 
Police in which he explained the cir- 
cumstances in which the gun had been left 
in Jamal Ahmad’s house, 

Gn these facts, as I have said, Kedar 
Nath was convicted for violating condition 
No. 2 on his license, which stated that 
the license covered only the persons 
named and the arms and ammunition 
described therein and such retainers, if 
any, a8 might be entered in column 5; 
and Jamal Ahmad was prosecuted for 
being in possession of the gun without a 
license, 

The learned Judge has made these res 
ferences on the ground that “possession” 
for the purposes of the Arms Act has been 
construed as possession for use. The 
temporary possession of a friend in the 
circumstances described, in the opinion of 
the Judge, would be deemed to be the 
possession of the holder of the license, The 
learned Judge points out that it was not 
alleged that Jamal Ahmad used the gun in 
any way, nor did it even appear that he was 
aware of the fact that the gun had been 
left at his house, as according to the defence 
case Kedar Nath had left the house in the 
early morning before Jamal Ahmed had 
risen; nor was it alleged that Keder Nath 
had any bad motive in leaving the gun at 
Jamal Ahmad’s house. 

Manifestly the cases of both men turn 
on the question whether possession of the 
firm-arm had been actually transferred in 
law from Kedar Nath to Jamal Ahmad. The 
opinion of the learned Judge is that there 
had been no transfer of possession, and, in 
my view, the learned Judge is correct. e 
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In a long series ofrulings it has beer 


‘uniformly held that possession in circum: 


stances comparable to the present case is 
not possession within the meaning of s. 1€ 
of the Arms Act, but is merely the holdingm 
of the weapon on behalf of the person 
entitled to it. 

Mr, Yasin Yunus. who has appeared im 
support of these references, has collected 
the rulings on this question, The first 
case cited by him is from Weir's Criminal 
Rulings, p. 664. a case of 1896, “iu the 
matter of Guruvan Boyi”. The holder of 
the license for a gun had left it temporarily 
with the accused, his servant, while he 
went outside to search fora stay animal. 
It was held that the possession of the 
accused in the circumstances must be treat- 
ed as the possession of his master, who 
held the license. To hold otherwise, the 
Court observed, would be unreasonable and 
unjust. A 

The next case cited is Inthe matter of 
Kali Nath Singh (1) wherein it was hold 
by a Division Bench of the Oalcutta High 
Court that so long as the arms are the 
property of a licensee or person exempted, 
the mere fact that the arms happened at 
the time tobe carried by a servant does 
not make the servant liable for not having 
himself a license. 

In Probhat Chandra Chowdhury v. 
Emperor (2) another Division Bench of the 
Calcutta High Court held that the temporary 
possession of a gun by a man who had 
snatched it up to fire at a mad dog, which 
had entered his premises, was not con- 
templated by s. 14, and a person could not 
be convicted under s. 19 (f) for possession 
of an unlicensed gun in those circum- 
stances. 

Charu Chandra Ghosh v. Emperor (3): 
was a case where the petitioner was carry- 
ing a gun on behalf of his master for the 
purpose of getting the license renewed. It 
was admitted thatthe object of the peti» 
tioner was merely to carry the gun to the 
Magistrate. The petitioner was convicted 
under s, 19 (6) of the Arms Act for possess- 
ing a gun in contravention of the provi- 
sions of the Agt, but it was held by the 
Court that “the conviction of the petitioner 
could not be upheld. 

In the case of QueensHmpress v. Tote. 
Ram (4) ab was held by the Allahabad High 

(1) 3 O W N 394. ; 

(2) 35 O 219; 12 CW N 272; 70r L J112; 70 L 


J 242, 
(3)17 OW N 979; 20 Ind. Oas. 137; 14 Or L J 
377; 44 O 1L 

f° 16 A 276; A W N 1894, 82. i 
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Jourt that the’ mere temporary possession 
without a license of arms for purposes other 
shan their use as such as for instarice, 
«where a servant is carrying his master’s 
“gun toa blacksmith for repairs, is not an 
offence within the meaning of s. 19 of the 
indian Arms Act. 5 
~ Similarly, in Emperor v. Koya Hansji (5) 
mit was held by a Division Bench of the 
Bombay High Court that the mere tempor- 
«ary pcssession without a license of arms 
mor purposes Other than their use was not 
«an offence within the meaning of s. 19 of the 
Indian Arms Act. That was a case where 
‘the accused had been sent to an adjacent 
village by his master, who was licensed to 
bear arms, to fetch a gun which he, the 
«master, had left there. 

Again in Emperor v., Harpal Rai (6) 
where the licensee had given bis pistol to 
another man to take it into the town to 
get it repaired, it was held that the latter 
could not bə convicted, for the mere 
temporary possession without a license of 
arms for purposes other than their use as 
such is not an offence within the meaning 
of s. '9 of the Arms Act. 

In Emperor v. Babu Ram (1), Mukerji, J. 
makes some pertinent remarks regarding 
the meaning which must be attached to the 
word “possession” for the purpose of con- 
stituting an offence under the Arms Act. 
He says: 

“The word ‘possession’ is a well-known word in 
law, and a man may bein possession of a thing 
without being in physical touch with it, A locks 
up 8 vacant house. He will be deemed to be in 
possession of the same. A, a license-holder of a gun 
living at Allahabad and holding a license for that 
District, may goto Oalcutta leaving his gun at his 
house in charge of the servants or his wife The 
possession of the wife and the servants would be 
the possession of the licenge-holder and it cannot be 
said that the wife and the eervants are in possession 
-of an unlicensed gun. Similarly,a servant cleaning 
a gun for his masteror carrying it for him tothe 
Police Office; for an ir pection by an officer there 
is not in possession of an unlicensed gun. But if 
the same servant takes out the gun without the 
permiesion of his master and commits an offence 
with it,or goes out for a mere show ina marriage 
processions. his (the servant’s possession would be 
unlawial), The reason is that the possession is not 
on behalf of the master but on behalf of the servant 
himself.” 4 


If I may say so with respect, this learned 
Judge has, in my view, stated the legal 
principles to be followed clearly and cor- 
rectly. ; 


(5) 37 B 181; 17 Ind. Cas. 796; 14 Bom LR 964; 13 
‘Or L J 860. 

(6) 24 A 454; A W N 1902, 123, È 

(7) 47 A 606; 87 Ind. Oas. 523; 23 A L J 356; LR 
6 A 1210r; AIR 1925 All 396; 26 Or L J 937, ø 
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In the case of Parmeshwar Singh v. 
Emperor (8), where the accused who was 
the servant of a license-holier was only in 
Possession of a gun on behalf of his master 
who had left the place where the accused 
was guarding his master's money for a 
short time only,it was held by a learned 
Judge of this High Court that the accused 
could not be convicted under s, 19 of the 
Arms Act. 

eLastly, I may refer to a case cited by the 
learned Sessions Judge, Aratoon Maicolm 
v. Emperor (9), where it was held that where 
a weapon is made over to a person with- 
out a license merely for the purpose of 
negotiating the sale, such possession is not 
unlawful, inasmuch as it is not possession 
of the weapon with the intention of using 
it asa weapon. Such temporary possession 
is not possession as contemplated by the 
Arms Act. 

It is clear from the law laid down in 
all these rulings that possession of the 
gun must be deemed to have remained with 
Kedar Nath, though it was not actually in 
his physical pcssession, and if Jamal Ahmad 
was in possession of the gun at all, which may 
be considered doubtful if hə was unaware 
that it was within his house, then at most 
the possession of Jamal Ahmad was on 
behalf of the licensee, Kedar Nath, and not 
on his own behalf, The learned Magistrate 
in his explanation upon the rule has 
referred to the special conditions prevail- 
ing at the time, the communal riot and the 
great danger that arms might be misused. 
The answer is that these cjrcumatances are 
quite irrelevant when it comes to deciding 
the legal question involved, Legally it is? 
to my mind, clear that neither of these 
convictions were proper, and they cannot be 
sustained. This being so, I accept the 
reference in both cases, and set aside the 
convictions and sentences upon both Kedar 
Nath and Jamal Ahmad. The finds, which 
have been paid, must now be refunded. 


D. Reference accepted. 
(8) AI R 1933 Pat 600; 146 Ind. Oas. 498; 14 P L 
oan (1933) Or Oas 1268; 350r L J 127; 9 RP 


(9) 60 O 445; 142 Ind. Oas. 522 (2); AI R 1936 
Oal 218; 37 O W N 93; 34 Or L J 363; Ind, Rul. 
(1933) Oal 301; 1933) Or. Cas, 299. 
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LAHORE HIGH COURT 
First Appeal No, 422 of 1938 
_ February 8, 1840 
DALIP SINGH AND Satz, JJ, 
SALAMAT RAI AND CTAER—DErFENDANTS 
; — APPELLANTS 
. versus 

MOKAND LAL AND orHgR,-—PLaINTIF FS 

AND ANOTHER, DREENDANT— RESPONDENTS 
Bl Hindu Law—Debts— Manager — Share of produce 
of female member appropriated by manager — Debt 
borrowed to pay such share is not onesto pay famy 
debts — Partition Widow of predeceased son, if 
entitled tosharein property — Mutation—Entry in— 
Value of. 

The money raised by a manager in order to pay 
a female member's share of the produce which was 
due to her and which the manager is proved to have 
appropriated to himself, cannot be said to bea loan 
borrowed to pay the debts of the family. [p. 192, col. 1.] 

According to Hindu Law, the widow of a pre- 
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deceased son, is entitled only to maintenance out 6. 
the joint family fund and not to a share in the pro 
perty. [p. 192, col. 2.] : 

A mere entry in the mutation register will not give 
any title, < 

Messrs. Achhru Ram and Chandra Gupta, 
for the Appellants. 

Messrs. Shamair Chand and Champat Rat; 
Nihal Singh, for thé Respondents (Plaintifes 
and Defendant, respectively). 


Sale, J.—This is an appeal from a pre: 
liminary decree in a partition suit. The 
parties are members of a joint Hindu family 
living at Alawalpur in the Jullundur District 
and the suit relates to house property 
and Vacant sites situated both in Jullundur 
city and Alawalpur. The following pedigree 
table illustrates the relationship between 
the parties: 


RAGHPAT RAI=Mst. ia DEVI, widow, plaintiff No.3 


Daulat Ram=Mst, Parmeshri 


| ; 
Barkat Ram=Mst. Amar Devi 


| 
Salamat Rai—Mst. Ohanan 


died during Devi | widow Devi, 
the lifetime of defend- Mokand Lal, Bhaddar Sain, defend- 
Raghpat Rai. ant No. 4. plaintiff No. 1 defendant No. 3, ant No. 2. 
. Sant Parkash, 


plaintiff No. 2. 


Raghpat Rai., the head of the family, died 
in 1917. His two sons, Daulat Ram and 
Barkat Ram, both pre-deceased' him Barkat 
Ram dyingin 1916 and. Daulat Ram some 
time before 1902. The suit was brought by 
Mokand Lal, son of Barkat Ram, on behalf 
of himself and his minor son Sant Parkash, 
and with him is associated as a co-plaintiff 
Mst, Shiv Devi, widow of Raghpat Rai. They 
claim possession by partition of a two» 
thirds share in the house property and the 
vacant sites in dispute, that is one-third 
share for Mst. Shiv Devi, and one-third share 
for Mokand Lal with his minor son. The 
remaining third share, originally that of 
Salamat Rai, had already been gifted by 
him to hi$ wife Mst. Chanan Devi. This gift, 
though contested in the lower Oourt, was 
upheld by the trial Court, and is accepted 
in appeal. The suit was mainly contested 
by Salamat Rai, husband of Ohanan Devi, 
who pleaded that as the managing member 
of the joint family after the death of Ragh- 
pat Rai, he had paid off the debts of Ragh- 
pat Rai and Mokand Lal by alienating his 
-own share in the landed property (which is 
not the subject of the present case),and he 
claimed that account should be taken of 
these payments before allotment of sepa- 
rated shares to Mokand Lal and Mst. Shiv 
Devi. The suit.was also contested by Mst. 


Parmeshri Devi, widow of Daulat Ram, with 
the claim that-she had a third share in the 
property in suit. 

The trial Conrt found against Salamat 
Rai on the question of the payment of 
Raghpat Rai’s debts and partially upheld 
the claim of Mst. Parmeshri Devi, The learn- 
ed Senior Subordinate Judge granted a pre- 
liminary decree, holding that Mokand Lal, 
on behalf of himself and his minor son Sant 
Parkash, is entitled to one-third share in 
the property, and that Mst. Chanan Devi, 
wife of Salamat Rai, is entitled to the third 
share gifted to her by her husband. As re- 
gards Mst, Parmeshri Devi, he found that 
she is entitled to a third share only in the 
house at Jollundur marked Aon the plan, 
but he found that Mst. Shiv Devi is entitled 
to one-third share, in preference to Mst. 
Parmeshri Devi, in the remaining property. 
Against this decision, Salamat Rai has pre- 
ferred an appeal jointly with his wife and 
minorson, Of the grounds of appeal the 
only pointsewhich Mr. Achhru Ram has 
argued on behalf of Salamat Rai are(1) that 
the trial Court is wrong in holding that 
Salamat Rai has not discharged debts due 
from the joint Hindu family by money ob- 
tained from the alienation of his own share 
of the property, and he urges that Salamat 
Rai, having paid such debts, is entitled to 

a 
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1ave the payments taken into account, and 
2) he has also attacked the finding of the 
«wer Court that Msi. Parmeshri Devi is 
titled to a one-third share in the house 
~t Jullundur. Mst. Parmeshri Devi though 
jerved as a respondent in the case, did not 
wWiginally enter an appearance before us; 
and during the hearing of the appeal we 
allowed an adjournment to enable Counsel 
Mo appear on her behalf in support of the 
lecision of the trial Court in her favour. 

Before dealing with the case presented 
My Mr. Achhru Ram in appeal, it is neces- 
jary to make some reference to the previe 
ws family litigation, This family owns in 
addition tothe property in suit Janded pro- 
moerty which is, or has been, the subject of 
woartition proceedings by the revenue autho- 
mities, Raghpat Rai had made a will in 
ml902, following the death of his son Daulat 
Wan, providing for the maintenance of Mst, 
Warmeshri Devi, the widow, by the grant 
to her inter alia of five shops at Alawalpur 
Wor her life-time. Nevertheless, when Raghpat 
Wai died in 1917 (his other son Barkat 
Kam also having pre-deceased him) his 
Manded property was mutated by the revenue 
authorities, one-third to Mst. Parmeshri 
Wevi, one-third to Mokand Lal and one- 
third to Salamat Rai. Salamat Rai as the 
eldest member of the family became the 
manager, and assumed control of the income 
and expenditure of the joint Hindu family 
property. His managements caused dis- 
putes; and on December 11, 1922 Mst. 
Parmesnri Devi was compelled to bring 
three suits against Salamat Rai for her 
whare of the produce of the agricultural 
lands. These suits were decreed on January 
10, 1924 for Rs, 3,149, During the pene 
dency of these suits, Salamat Rai sued 
for a declaration that Mst. Parmeshri Devi 
had no share in the family property, on the 
ground that the property should have passed 
by survivorship under Hindu Law to the 
sons. A compromise, however, was effected 
and the suit was withdrawn, In 1925 Sala- 
mat Rai again sued for the same relief, but 
his suit was dismissed on November 20, 
1925, the Court holding that a.‘second suit 
on the same cause of action did- not lie. 
The suit now under appeal “was. instituted 
on July 30,1935 for partition of the house 
property and vacant sites (belongingto the 
joint family). 

It will be convenient first to déal with 
the claim of Salamat Rai, that he has paid 
off debtson behalf of the joint family, by 
alienating his own share of the landed pro- 
perty, and that account should be takea of 
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these payments in effecting partition, Itis- 
admitted that, on the death of Raghpat 
Rai, Salamat Rai took sole control of the 
managament of the affairs of the joint 
Hindu family. He was then the only sur- 
viving major son of Raghpat Rai, Mokand 
Lal, the present plaintiff, being still a minor. 
The onus, therefore, lay heavily on Salamat 
Rai to prove by cogefit evidence that -he 
paid the jointfamily debts by alienating 
hig own sharp of landed property, As to the 
amount of these joint family debts, Salamat 
Rai himself made varying statements on 
which the learned Senior Sobordinate Judge. 
has commented adversely though not quite: 
accurately. In the judgment the learned 
Senionor Subordinate Judge attributes to 
Salamat Rai the assertion that in his origi- 
nal statement he alleged the total amount 
cf the debts to be Rs. 30,000. A reference 
tohis original statement dated April 15, 
1936 will show that it was not alleged on 
behalf of Salamat Rai that tha debt was 
ever as much as Rs, 30,000. What he said 
on April 15, 1936 was that he had spent 
about Rs, 30,000 as manager of the joint 
Hindu family. It was, however, stated on 
bis behalf by his Oounsel on March 12, 
1936 that he had paid about Rs. 16,000 
towards the debts of Raghpat Rai. In a 
statement dated January 2, 1937 his 
Counsel reduced this amount to Rs. 10,000 
while as his own witness on May 7, 1938 
Salamat Rai said the total amount of the 
debts left by Raghpat Rai was only 
Rs. 7,000. 

The trial Court has found that the actual 
amount paid by Salamat Raito liquidate 
the family debts as proved by the evidences 
consists of four items totalling Rs. 7,498. 
Actually the amount thus proved is Rs, 
450 more, since the receipt, exhibit D. W. 
54/2 of a payment to Pneru Mal is for 
Rs, 2,650 and not Rs. 2,200 as recorded in 
the lower Courts judgment. It is» establi- 
shed, therefore, that Salamat Rai paid to» 
the creditors of the joint Hindu family 
Rs. 7,948. Mr, Achhru Ram, Oounsel, in 
appeal accepts this figure. As regards reali- 
zations by Salamat Rai, the learned Senior 
Subordinate Judge has referred to mutas 
tions which show that Salamat Rai has 
realized in all Rs. 8,2.0 by alienations of the 
family property. The learned Senior Sube. 
ordinate Judge has observed that. these 
alienations relate not merely to Salamat 
Rai’s own share but to property belonging 
to all shareholders in the joint Hindu family. 
It has been admitted by Mr, Achhru Ram 
in appeal that Salamat Rai did in fact sell 
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large portions of the joint Hindu family 
property (beyond his own share) in order to 
realize cash. It this connexion, however, 
‘Counsel urges that at the time of the parti- 
tion of his agricultural.land a corresponding 
‘deduction was made from his share. There 
is, however, absolutely no proof on the record 
of this assertion. 

‘Reference has already been made to the 
fact that during the time of Salamat Rai's 
management Mst. Parmeshri Deyi was cone 
pelled to sue in order to obtain her share 
of the produce, and decrees were passed 
against Salamat Rai on this account. In 
order to pay Mst. Parmeshri Devi, Salamat 
Rai states that he had toe borrow Rs. 1,600 
from his father-in-law, Ishar Das. The 
lerarned Senior Subordinate Judge is not 
correct in saying that there is no proof 
that Salamat Rai borrowed this sum of 
Rs, 1,600 by alienating his own one-third 
share. On the contrary it is established by 
the relevant documentary evidence printed 
at pp. 46, 51 and 64 of Vol. II of the paper 
book that Salamat Rai did raise this money 
cn jhe security of bis one-third share only. 

Nevertheless, this fact did not improve 
Salamat Ral's position. The money was 
raised in order to pay Mst. Parmeshri Devi’s 
share of the produce which was due to her 
and which Salamat Rai is proved to have 
appropriated to himself, Salamat Rai can- 
not, therefore, take advantage of this loan 
for establishing his contention that he beore 
rowed money to pay the debts of the family. 
While it is established that he did pay 
debts left by Raghpat Rai, it seems clear 
that to a large extent the money was 
realized by alienating the joint family pro- 
perty and not merely his own share there 
of. It may be that Salamat Rai did on some 
occasions raise money on his own share, 
but having regard to the fact that he was 
the manager of the family in complete con- 
trol of intome and expenditure, it was his 
duty to substantiate his allegation by co- 
gent evidence such as the production of 
accounts. No such accounts have been pro- 
duced. The evidence does not establish that 
Such payments as may have been made by 
Salamat Rai from his own share, if any, 
are large enough to affect the distribution 
of shares among the shareholders inter se, 
on partition. I am, therefore, in agreement 
with the decision of the learned Senior Sub- 
ordinate Judge that Salamat Raiis not enti- 
tled to any consideration on this account. 

JT now turn to Msi, Parmeshri Devi’s 
case. The learned Senior Subordinate Judge 
has rightly pointed out that according to 
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Hindu law, by which the parties in thie 
case are governed, Mst. Paremeshri Devi, as 
the widow of a pre-deceased son, is entitled 
only to maintenance out of the joint family 
fund and not to a share in the property, 
Raghpat Rai, during his lifetime, was 
clearly anxious regarding this lady’s main- 
tenance and in his will, made in 1902, he 
directed that inter alia she should be given 
five shops situatedin Alawalpur “for pure 
poses of her maintenance.” We do not know 
what has become of these five shops. After 
Raghpat Rai’s death in 1917, the agricul- 
tural land was, as already mentioned, 
mutated by the revenue authorities, onee 
third to Mst, Parmeshri Devi, one-third to 
Salamat Rai and one-third to Mokand Lal, 
The rights of Mst. Shiv Devi appear to have 
been ignored. Attempts were made dy Sala- 
mat Rai to dispute this allocation, but, as 
already stated, they were not pressed. The 
result has been that ever since the death of 
Raghpat Rai Mst. Parmeshri Devi has been 
in possession of one-third of the landed 
property, while according to the mutation 
printed at p. 55 of Vol. IL of the paper 
book she has also been shown in possession 
of a one-third share in the house property 
situated at Jullundur. 

We are not, in this case, concerned with 
Mst. Parmeshri Devi’s share in the agricul- 
tural land. So far as her share in the house 
property at Jullundur is concerned, there 
is no evidence to show that she has ever 
been in possession thereof. Counsel has not 
attempted to support Mst, Parmeshri Devi's 
title to the property in question but has 
attempted to establish her claim by refer- 
ence to alleged admissions by Salamat Rai 
and Mokand Lal and by the statement of 
Mst, Parmeshri Devi's so-called Mukhtar, Ali 
Mohammad, D, No, 4,D, W. No. 1, printed 
on p. 06, Vol. 1 of tne paper book. The evi- 
dence of Ali Mohammag has been adverse» 
ly criticized by the trial Judge and he 
certainly does not prove that Mst. Parme- 
Shri Devi was ever in possession of the 
house in Jullundur. He has.to admit that so 
far as he knows Mst. Parmeshri Devi never 
lived in the house in Jullundur which is in 
possession of tenants attorning to the owners 
jointly. Ali, Mohammad's evidence does not 
therefore, help Mst. Parmeshri Devi. Mokand 
Lal, in his statement on p. 94 of Vol. I, does 
appear to make some admissions in regard 
to Mst, Parmeshri Devi's title to the agris 
cultural land, but he never made any admis- 
sion that she was entitled to a share in the 
house property. In his judgment the learns 
ed Senicr Subordinate Judge says that in 
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making a gift of his third share of the kothi 
in favcur of his wife Mst. Chanan Devi, 
Salamat Rai accepted and admitted Mst. 
Parmeshri Devi as owner of a third share. 
This statement is incorrect. A reference to 
the mutation in question printed at p. 55 of 
Vol. II of the paper bcok shows tbat Salas 
mat Rai never made any such admission. 
The only admission made by Salamat Rai 
is in a compromise printed at p. 35 of 
Vol. II, according to which Salamat Rai 
withdrew his original suit challenging the 
rights of Mst, Parmeshri Devi in the agri- 
Cultural land. In this compromise Salamat 
Rai admitted that “Parmeshri Devi is 
owner of one-third share of the entire land» 
ed, and house property left by Lala Ragh- 
pat Rai.” 

Now, the suit which ended in this com- 
promise did not relate to the house property 
but only to the landed property: and Coun- 
sel for Mst. Parmeshri Devi concedes that 
this dccument, in so far as it relates to the 
hpuse property, is inadmissible for want of 
registration, unless it can be shown that 
the house is included in the landed pro- 
perty. This is not clear, since the house 
property jis in Jullundur and would not 
therefore normally be the subject of a mu- 
tation by the revenue authorities. In any 
case, however, this admission by Salamat 
Rai was gratuitous, and therefore cannot 
give Mst. Parmeshri Devi any claim to the 
property, which should fall to the share of 
Mst. Shiv Devi and Mokand Lal, The only 
basis of Wst, Parmeshri Devi'’s claim’ to a 
third share in this house, is the admitted 
fact that in the Abadi Register relating to 
_Julluadur she has been shown as a holder 
of a 1/3rd share in the house since the 
death of Raghpat Rai. But as already 
Pointed ont, there is no reliable evidence to 
show that she has ever been in possession, 
and onthe death of Raghpat Rai she cere 
tainly bad no right to succeed to this share. 
A m re entry in the mutation register 
would not give her any title. The learned 
Senior Subordinate Judge, while recogniz- 
ing that she has no title, appears to think 
that she had acquired some rignt to the 
Share by the admissions of Salamat Rai. Ib 
has been shown that there are ho such ad- 
missions a8 would give Mst. Parmeshri any 
rights against the present appellants. The 
learnea Senior Subordinate Judgeshen con- 
cludes that.“‘it will not be equitable to dis- 
turb her right in the kothi after the expiry 
Of about 21 years.” It is clear, however, 
that Mst. Parmesnri Devi has not, and gever 
had, any right in the kothi and I woud 
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therefore, set aside the decision of the 
Iéarned Senior Subordinate Judge granting 
Mst. Parmeshri Devi a third shara in this 
kothi. ` : : 

To this extent, therefore, I would accept 
the appeal of Salamat Rai, The third share 
which the learned Senior Subordinate Judge 
had allotted to Mst. Parmeshri Devi will go 
to Mst. Shiv Devi whom the Senior Subor- 
dinate Judge has found entitled to a third 
Share in the remainder of the property, 
For the rest the appeal of Salamat Rai fails 
and is dismissed. It remains to consider 
the cross-objections as to costs instituted 
by Mokand Lal. The learned Senior Subor- 
dinate Judge, although rejecting Salamat 
Rai’s case in toto, directed that the parties 
should bear their own costs in view of ‘‘the 
near relationship of the parties and to avoid 
future heart burning.” But Salamat Rai's 
contentions have failed throughout; and 
since it was owing to Salamat Rai's objec- 
tions that the plaintiff has been forced to 
come into Conrt, there is no reason in my 
view why the ordinary rule as regards 
costs should not apply in this case. I 
would, therefore, accept the cross-objections 
and direct that Mokand Lal and Mst. Shiv 
Devi will be entitled to their costs in the 
lower Court. As regards this appeal, inase 
much as Salamat Rai has succeeded as 
against Mst. Parmeshri Devi, I would leave 
Parties to bear their own costs. 


Dalip Singh J.—I agree. 
8. Appeal partly allowed, 


PATNA HIGH COURT 
Oriminal Miscellaneous Application No. 100 


of 1940 
September 27, 1940. 
: Daavig, J. . 
COHANDERKUERAND oTHERS—PRTITIONERS 
; Versus 


HMPEROR—Obppostta PARTY 

Oriminal Trial—Transfer—Apprehension — Issue 
of warrant of arrest against witness without com- 
plying with s. 10 Criminal Procedure Code ata 
time when accused had applied for transfer of case, 
held, caused apprehenston in mind of accused— 
Magistrate cannot threaten witness that he would be 
prosecuted for negligence. 

The power to issue a warrant of arrest under s. 90, 
Oriminal P. O. depends on due service of the 
summons, and where there is nothing before the 
Magistrate to show that the requirements of s, 70 
of the Oriminal P. O. had ‘been complied with, he 
has no power to order issue of a warrant of arrest, 

. Issue of such a warrant against the witness without 
implying with the requirements of s, 70, at a time 
whén the accused had applied for the transfer to 
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the High Court of the case from the Magistrate’s 
Court, is very ill advised and calculated not merely 
to cause an apprehension in the mind of the accused 
that the Magistrate was prejudiced against him, 
but to go farto suggest that the Magistrate was in 
fact in that condition. A 

Magistrate has no power to threaten witness that 
he would be prosecuted for negligence, 


Or. Misc, App. from an order of the District 
Magistrate of Saran, dated August 21, 1940. 


Mr. Rejeshwari Prasad, for, the Petis, 
tioners. : 

The Govt. Pleader and Mr, Syed Ali 
Khan, for the Crown. 


Judgment.—This is an application for 
the transfer of a case” pending in the 
file of a Second Class Magistrate of 
Chapra. It was a case under ss. 147 
and 254 ete. of the I. P. Gode and was 
originally in the file of another Magie- 
trate. When four prosecution witnesses 
were left to be cross-examined, that Magis- 
trate was transferred and the case was 
accordingly sent to the file of the Magis- 
trate from whom the accused now seek a 
transfer. On July 24, 1940, the Magis- 
trate examined one defence witness, Baij- 
nath Singh. Some defence witnesses were 
absent, and the service returns of the 
summonses iesued to them showed that the 
summonses had been handed over to 
Baijnath, thanks to the carelessness of the 
peon. The Magistrate ordered fresh sum- 
mcnses to issue and also ordered; ‘Isste 
notice to Baijnath. Singh to show cause 
why he accepted the summons of the 
witness and why he failed to make them 
oyer when he had accepted them, Oause 
to be shown by August 6”. It is not very 
essy to follow what the Magistrate meant 
by “issuing notice” to Baijnath Singh in this 
connection. In his explanaticn to the District 
Magistrate, the learned Magistrate admitted 
that he had heard Baijnath Singh on the 6th; 
but the ordersheet of'the case does not 
show anything of the kind. On August 7, 
the accused put in a petition: before the 
Magistrate asking for time to move the 
High Court a transfer, and in this appli- 
cation they began by saying that after 
his deposition Baijnath Singh had been 
threatened with harassment by the Magis- 
trate. It is not necessary to reproduce the 
terms in which the threat is said to have 
been uttered, but it is quite clear that 
the Magistrate did say something of the 
kind, though in the ordersheet of August 7, 
he only admitted that he had no doubt 
told the witness that he would be “prose- 


cuted’ for his negligence and for spoiling. 
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the Court’s time". The learned Govt. 
Pleader who appears against the petitioners 
before me has not been able to show 
what power the Magistrate had for prose- 
cuting the witness for negligence. The 
Magistrate further noted that Baijnath had 
shown cause without stating that he had 
done it on a previous day “and necese 
sary orders would be passed”, These “neces: 
sary orders” are actually to be found at 
the end of the order of that very day: 
“Cause shown by Baijnath Singh is not 
satisfactory. He is however let off with a 
warning”. It is difficult to resist the cone 
clusion that the Magistrate did not know 
what to do with Baijoath Singh and did 
give him a threat of some kind, It is 
hardly likely that it was threat to prose- 
cute for negligence, because even the Govt. 
Pleader has not been able to lay his finger 
on any provision of the I. P. O. for 
a prosecution for negligence in the 
circumstances, 

On August 7, when the learned Magig~ 
trate dealt with the case of Baijnath after 
receiving the petition filed by the accused 
for time to move the High Oourt, he 
ordered a warrant of arrest to issue against 
a defence witness, Gopal Singh, the service 
on whom had been done “by hanging”. 
The learned District Magistrate took the 
view that it was competent to the Magis- 
trate to do so under s, $0 (b) of the Crimi- 
nal P. ©.: but at least to observations 
must be made in this connection. In the 
first place the power to issue a warrant of 
arrest under the section indicated depends 
on due service of the summons, and in 
the present case there was nothing be- 
fore the Magistrate to show that the re- 
quirements of s.70 ofthe Criminal P. O.. 
had been complied with. Secondly, the 
Magistrate took this action after be- 
coming cognisent of the application for 
time to move this Oourt for a transfer. 
Rightly or wrongly, the petitioners had in- 
dicated their principal ground for a trange 
fer in that application. ‘The Magistrate 
therefore knew what it was that was being 
alleged against him. For him in these 
circumstances to issue a warrant of arrest. 
notwithstanding that this Court was going. 
to be moved for transfer seems to me to have. 
been on the face of it very ill-advised and. 
well-calcylated not merely to cause an’ 
apprehension in the mind of the accused 
that the Magistrate was prejudiced against. 
him, but to go far to suggest that the 
Magistrate was in fact in that condition. 
pe ponia is not much improved by the 
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observations that the learned Magistrate 
felt himself at liberty to make in his order 
of August 7, in connection with the appli- 
cation for time to move the High Gourt, 
He began by saying that “the grounds 
taken is frivolous”, and in another place he 
said that “the transfer petition has been 
filed only to delay the ends of justice”, and 
he carefully refrained from saying that 
he had not given to Baijnath Singh the 
threat that the accused openly charged 
him in their application to the Magistrate 
himself with having given to that witness, 
It is regrettable that the learned Magis- 
trate placed himself in this unfortunate 
Position, Whatever his knowledge of pro» 
cedure may be, he could not have failed 
to notice that handling the defence witness 
in that manner at the time indicated was 
bound to cause a reasonable apprehension 
that the accused would not get a fair trial 
at his hands, 

That there was some misunderstanding 
jo his Court and that the learned Magis- 
trate was not altogether alone to blame, 
however, appears from another incident to 
which reference is made in the application 
to the District Magistrate and has also 
been made in the application to this Court, 
though on an examination of the regard 
the point was given up by the learned 
Advocate who appears for the petitioners. 
This incident rəfers to the circumstances 
in which Babu Bhagwati Prasad, clerk of 
the Court of Wards, was discharged on 
July 24, The petitioners made much of 
the fact that on the hazri of this witness 
their lawyer had noted that the witness 
was given up as he had not brought the 
papers, Their case was that the qualifica- 
tion “as he had not brought the papers" 
was put in by the lawyer in order to defeat 
the Magistrate who wanted the defence 
merely to give the? witness up. The learn- 
ed Magistrate points out that there wag 
no reason why he should do so, and that 
in fact he did not doit; and in support he 
refers to an application of the Court of 
Wards clerk which is on the record and 
from which it appears that the clerk said 
that he had come with the papers called 
for. The learned Magistrate in his ex- 
planation to the District Magistrate said 
. that the defence lawyer “is certainly 
guilty of gross professional misconduct", 
It is not necessary on this occasion to 
examine whether it was a case of mie- 
conduct or not, but it is by no means 
certain that the Magistrate’s notions of 


professional misconduct are not ak À 
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with his ideas of the negligence of a 
witness. It is however, duite clear that 
for some reason or other the Magistrate 
was not able to do his wrok without unnecese 
sary friction and that he had no very 


‘clear idea of his own powers, This might 


or might not by itself suffice to make a 
transfer of the case. desirable, but in my 
opinion the petitioners have succeeded in 
establishing that they have a reasonable 
‘apprehenston that they will not get a 
fair trial at the hands of the learned 
Magistrate. 

The petitioners seem from the beginn- 
ing to have been anxious not to spin out 
the proceedings. They made in perfectly 
clear when the case was transferred to the 
present Magistrate that they did not 
want a de novo trial. While asking for 
a transfer now, they have taken up the 
same position they do not what ade novo 
trial but are anxious to finish the case 
without further delay or harassment. They 
also ask for a transfer not to another 
Magistrate in Chapra but to some Court in 
Motihari on the sole ground that Motihari 
is much nearer to their village and the 
Villages of their witnesses than is Ohapra. 

Let the case be transferred to the file 
of such competent Magistrate as may 
be nominated by the District Magistrate of 
Obamparan. 

D. Order accordingly. 





OUDH CHIEF COURT 
Second Civil Appeal No. 444 of 1937 e 
September 24, 1940 


YORKE, J. 
BIJLESHARI BAKHSH SINGH 
AND ANOTHER — PLAINTIFR3 —A PPRLLANTS 
versus 
GAJADHAR AND 0THERS— DRRENDANTS 
— RESBONDENTS : 

Hindu Law—~Alienation — Manager— Necessity— 
No legal necessity or antecedent debt — Manager 
mortgaging joint family property—Alienation is 
void ab initio —Mortgagee entering into transaction 
with eyes open—Benejit of Transfer of Property 
Act (IV of 1882), e. 43, cannot be had 

Where the manager ofa joint Hindu family mort- 
gages the family property when there is neither 
legal necessity for it norany antecedent debt, the 
mortgage is void ab initio and where in such a 
case the mortgagee enters into the transaction with 
his eyes open and it ia not a cage of fraudulent or 
erroneous representation, the mortgagee is not 
entitled to the benefit of s 43, T, P, Act so as to 
be entitled to the share of ths Mortgagor on 
separation, 

[ Oase-law referred to.] 

«S. O. A. against the order of the Additional 
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ate Judge of Gonda, dated September 16, 
1937, : 


Mr, M. Wasim, for the Appellant; 


Messrs. Ram Nath and Ramapat Rai, 


for Respondent No. 1. 


Judgment.—This«is second appeal by 
the plaintifis in a suit for recovery of 
possession of plots measuring 24.36 acres 
in Mahal Rudrapal Singh of vilage Chand® 
pur which wag decreed by the trial Court, 
but dismissed by the Additional Civil J udge 
of Gondd on appeal. 


The facts are not in dispute. One 
Ambika Bakeh Singh the defendant No. 2, 
as manager of a Hindu joint family, morte 
gaged the pluts in suit to the defendant 
‘Gajadhsr for Rs. 3,500 on November 6, 
1925, The plots mortgaged corresponded 
to a one anna two pies odd share out of 
the 16 annas mahal in which the share 
-of the mortgagor himself as an individual 
member of the joint family at the time 
of the execution of the mortgage was 
6 annas. The present suit was instituted 
“by Bijleshari Baksh Singh, brother of 
Ambika Baksh Singh, and his son Rameshar 
Baksh Singh who claimed that the mort- 
gagor had no right to execute any mort- 
gage deed without legal necessity, and 
that even if the mortgage were binding 
on the plaintiffs the mortgage money had 
been paid out of the nsufruct of the pros 
perty, and the plaintiffs were entitled to 
the share in suit which included the 
specific plots given in the list attached to 
the plaint, The defence put forward was 
that the mortgage was taken for legal 
necessity and the plaintiffs were bound by 
it, and it was further contended that there 
bad been aseparaticn of the members of 
the joint family arising out of the fact 
that Ambika Baksh Singh had fled an 
application under the Encumbered Estates 

“Act, and in order to do so had expressed 
- his intention of separation. The learned 
Munsif of Tarabganj who tried the suit 
-held that no portion of the mortgage 
consideration was taken for legal necessity 
or for payment of antecedent debt, and 
that the mortgage deed was therefore not 
‘binding on the plaintiffs, The lower 
. Appellate Court has affirmed the finding of 
the trial Oourt that no portion of the 
mortgage consideration was taken for 
legal necessity.. The trial Court was of 


opinion that the filing of the application - 


under the HEncumbered Estates Act did not 
Tesult in a separation, and it accordifgly 
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held that the plaintifis and Ambika Ba 

Singh were members of a joint Hir 

family, and that it could not be said w 

was the actual share of Ambika Ba; 

Singh in the joint family property, ¢ 

the suit for possession was therefore decre 

The lower Appellate Court on this po 

held that the express declaration made 

Ambika Baksh Singh in his application unc 

para. 4 of the Encumbered Estates Act h 

the effect of effecting a disruption of t 

joint Hindu family, and hence the plainti 
and Ambika Baksh Singh were no long 
members of a joint Hindu family at t 
date of the institution of the suit on Nover 
ber 7, 1936. It took the view that Ambil 
Baksh Singh had become entitled to as 
annas share out of the 16 annas, and t] 
share mortgaged being only one anna oc 
or corresponding to only that share, t} 
Plaintiffs were not entitled to recover posse; 
sion, and it accordingly dismissed the sni 
It would appear that the learned Civ 
Judge was applying the principle cf 8. 4 
of the T. P. Act, and holding that eve 
if the mortgagor Ambika Baksh Singh wa 
not legally entitled to mortgage the prc 
perty, which he did mortgage, at the dat 
of the mortgage, he became entitled t 
this property at a later date, and therefor 
the mortgage became effective agains: thi 
Property, and the plaintiffs were no 
entitled to maintain a suit for its re 
covery, 


A number of grounds were taken it 
this appeal but learned Counsel for the 
appellants has begun by conceding that 
the application under the Encumbered 
Estates Act effacts a separation between 
Ambika Baksh Singh and the other mem- 
bers of the joint family, but he contenda 
that the mortgage executed by Ambika 
Bakeh Singh was voide ab initio and could 
not be validated by the subsequent Bepara- 
tion by the operation of s. 43 of the 
T. P. Act, Learned Counsel has referred 
to Mulla’s Hindu Law (9th Edition) s. 242, 
sub-ss. (3) and (4) where it is pointed 
out that s 
“in Bengal and the United Provinces, where a 
Co-percener cannot alienate sven his own interest 
in joint family property without the consent of 
all other co-parceners, the alienation of joint family 
Property made by the manager without legal 
necessity would not bind the shares either of the 
alienor or of the consenting-memhers,”’ 

(Sub-section (3)). It is further stated in 
sub-s, (4) that 
“an slienation by the manager of a joint family 

Ade without legal necessity is not void, but void- 
f at the option of the other co-parceners,”” 
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He has also referred to s. 261 at p. 295 
where it is stated as follows: 

“According to the Mitakshara Law as it prevails 
in Bengal and the United Provinces no co-parcener 
can alienate even his own undivided interest in 
the co-parcenary property without the consent of 
the other co-parceners. If he does so, the aliena- 
tion is void in its entirety; it is not valid even 
to the extent of his own interest in the pro- 
perty.” 

‘He concedes that there is a difference of 
opinion on the question whether such a 
transfer is void or merely voidable but he 
contends that for the Province of Oudh it 
is settled law that such a transfer is void 
ab initio. 

Reliance has been placed on Narain 

Prasad v. Sarnam Singh, (44 I. A., -163} 
(1) in which it was held by their Lord- 
ships of the Privy Oouncil that 
“a mortgage of the joint family property of a 
Mitakshare family by its “karta” unless necessity 
or even an antecedent debt is proved, is void: the 
transaction itself gives to the mortgagee no rights 
against the ‘karta’s interest in the joint family 
property.” 
, in the present case it is no longer in 
issue that this transfer was not for ane 
tecedent debt or legalnecessity. Following 
the decision in 44 I. A., 163 (1) it was held by 
the Court of the Judicial Commissioner in 
Gajadhar Baksh v. Gauri Shanker, (8 
O. L. J., 81) (2) that such a mortgage of 
joint famtly property by the manager is 
absolutely void and ineffectual from its 
inception if not made for purposes laid 
down in the Hindu Law, and creates no 
charge against the joint family property 
and even against the interests of the actual 
mortgagor, 


The same view was taken by the Full 
Bench of this Court in Angraj Bahadur 
Singh v. Ram Rup, (I. L. R,,6 Lucknow, 
158) (3) in which in a suit by the mort- 
gagee to obtain possession of the mortgaged 
property it was held that 
“a mortgage of joint &ncestral property effected by 
a Hindu father not for legal necessity or for dis- 
charging an antecedent debt is void from its in- 
ception and so the mortgagee cannot be allowed 
to inforce it. Therefore, where a mortgagee of a 
Hindu father in respect of the ancestral property 
secks to enforce the mortgage against the sons he 
must establish either that the mortgage was justified 
RA legel necessity or it was supported by antecedent 
ebt.” ; 

The same view was expressed more 
recently in Ganga Ram Sahu v. Bishnath, 


(1) 44 I A 163; 40 Ind. Cas, 284; 15 AL J 584; 2 
PLW 29; 210 WN 990; 33 M LJ 39:°19 Bom L 
R 646; 26 O LJ 97; (1917) MW N516;6L W 334; 
39 A500 (P 0). 

(2)8 OL J 81; 61 Ind, Oas. 205. 

(3) 6 Luck 158; 127 Ind. Cas. 38; 7 O W N 603; A I 
R 1930 Oudh 284; Ind. Rul. (1930) Oudh 454 "ON: 
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(1935 O.W. N., 777) (4) in which it was: 
eld that 

“in Oudh it is now settled law that the alienation 
of joint ancestral property by the father in a joint 
Hindu family is void ab inttio, unless it is made 
ior Jegal necessity or in lieu of an antecedent 
abt.” 

In the face of these decisions learned 
Counsel far the respondent bas sought to 
rely upon the prindiple of s. 43 of tha 
T. P, Act on the contention that Ambika 
®@aksh Singh the mortgagor represented 
himself to be the owner of the property in 
question and fully competent to transfer it. 
Section 43 provides that 
“where a person fraudulently or erroneously ree 
presents that he is authorised to transfer certain 
immovable property “ind professes to transfer such 
property for consideration, such transfer shall, at 
the option of the transferee, operate on any in- 
terest which the transferor may acquire in such 
property at any time during which the contract of 
transfer subsists.” 

In order to apply this section it is 
clearly necessary first that there should 
be a fraudulent or erroneous representation 
and secondly that at the subsequent date 
the contract of transfer which is to be made 
operable on the interest subsequently 
acquired, shall be a subsisting contract 
Learned Counsel for the respondent referred 
to Ram Ratanv. Chaudhuri Ganga Bakhsh 
Singh, (260. O., 245) (5) in whichit was 
held that although a mortgage of joint 
family property was void, yet the principle 
of s. 43 of the T. P. Act would apply. 
To that case reliance was placed at p. 255* 
on a Patna case in which it was stated 


“that 


“a various authorities were reviewed and the result 
summed up in two propositions; 

(1) that a mortgage of the whole of a share of 
the joint family property of a Mitakshara family 
is void and inoperative as against the property 
hypothecated and gives the mortgagee no rights 
even against the mortgagor’s undivided share, and 
(2) that where the mortgagors interest has been 
separated from that of the other members of the 
family it may become available as secuity for the 
mortgage debt.” è 5 

Tt was remarked that the second prò- 
position was obiter but appeared to tho 
learned Judges of the Judicial Gommis- 
sioner's Court to be sound. 

Reference was alsomade to Babu Amar 


. Dayal Singh v. Har Pershad Sahu, (58 


I. O.. 72) (6) but this was the very Patna 
cass on which reliance was placed in 
26 O. O., 245 (5). 
Another case referred to, Hshaq Lal v, 
(4) (19353) O W N 777; 156 Ind. Oas. 711; 6 R 675. 
(5) 26 O G 245; 71 Ind. Oæ. 581;9 O & A L R 222; 


10 O L J 193; A I R 1923 Oudh 265. 
(6) 58 Ind. Oas. 72; 1P L T 511; 5P LJ 605. 


* Page of 260 O—[Ed.] 
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Dulla, (A. I.R. 1930 All, 115) (7), turns 
out on examination not to be case of joint 
family property at all, but a clear case 
of an erroneous representation on the part 
of the mortgagor. Thé case for the respon- 
dent therefore rests upon the case re- 
ported in 26 O. C. 245 (5) only." 

It appears to me thas in the circumstances 

of the present case the principles embodied 
in 5. 43 of the T. P. Act are not applic- 
able. In the first place no retiance wag 
placed upcn £? 43in the pleadings and no 
evidence was led on the questicn of 
fraudulent or erroneous representation. So 
far from there being any question of such 
representation learned Coucsel for the 
appellanis has been able to point to .a 
number of passages in the deed cf mortgage 
executed by Ambika Baksh Singh which 
show clearly that there was no misrepresen- 
tation or errcneous representaticn. On the 
contrary it was clearly indicated that there 
was a possibility of the mortgage deed 
being liable to be assailed. The mortgagee 
is saddled with knowledge in the present 
case*of the fact that the property was 
ancestral property in possession of two 
brcthers who were not separate, It is 
therefcre clear that so far from the mort- 
gagee Gajadhar being able to say that 
there was a fraudulent or erroneous ree 
presentation on the part of the mortgagor, 
he is a person who entered into the 
transaction with his eyes open, In Jager- 
nath Prasad v. Mst. Dhanpati, (1511. O., 
561) (8) it was held by a Single Judge of 
the Allahabad High Court that . 
“the benefit of s. 43 of the T. P. Act can only 
bé claimed by a person who has acted on the 
erroneous representation of the party who sub- 
sequently acquires an interest in the property. 
Where the plaintiff, a Hindu, lends money in a 
mortgage transaction to a Hindu widow, the Court 
must conclude that he is aware of the elementary 
principles of the Hindu Law that a Hindu widow 
taking possession of property on the death of her 
husband holds it for her life with the limited in- 
terest of a Hindu widow. He cannot be allowed 
fo say that he took the property under the mort- 
gage on the assurance that she is the owner of 
the property.” 

Similarly in Shambhoo Shukul v. Dhanehar 
Singh, (4 O. W. N., 256) (9) it was held 
by a Bench of this Court that 
“the presumption is that the parties know the law, 
so that if the ‘karta’ of a joint Hindu family 
mortgages the joint family property without legal 
necessity, and not for the purpose of discharging 


(7) AIR 1930 All 115; 122 Ind. Oas. 177; Ind. Rul. 
(1980) All 209, ° 
Pe, 151 Ind, Cas. 561; 7R A 184; ATR 1934 All 


~(9)4 OW N 256; 101 Ind. Oas. 265; AIR 1927 
Oudh 177. K 
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an antecedent debt, the parties to the mortgage 
must be presumed to know that the mortgage is 
unenforceable and void.” 

There are numerous cases in which on 
this principle it has been held that s. 43 
is not applicable to cases of transfers of 
property which by law was not transferable, 
for example it has been held that the 
transfer by a reversioner of property to 
which he has only a ‘spes successionis 
cannot be held subject to the application 
of that section, and the same has been 
held in regard to the transfer of property 
by a ward who was under the superinten- 
dence of the Court of Wards. In the result 
it appears to me to be absolutely clear 
that the mortgagee in the present case 
took this property with his eyes open, This 
is not a case of fraudulent or erroneous 
representation, apd inasmuch as the 
mortgage was void ab initio, it could not 
possibly be said that at the date of 
separation in the family of Ambika Baksh 


Singh the contract of transfer was a 
subsisting contract. . 
In these circumstances the plaintiffs 


as members of joint family, and there- 
fore joint owners of the property 
transferred by Ambika Baksh Singh in 
1925, were entitled to a decree for the 
recovery of the plots in suit, they being 
co-sharers in those plots. The mortgagee 
was in effect a trespasser and it was come 
petent for any of the co-sharers to maintain 
a suit for the recovery of possessicn by 
his ejectment, The plaintiffs’ suit was 
rightly decreed by the trial Court. I allow 
this appeal with costs of this and the 
Court below, set aside the decree of the 
lower Appellate Court, and restore that of 
the trial Court. 


D. Appeal allowed. 


EEN 


BOMBAY HIGH COURT 
Criminal Revision Applications Nos. 129 
and 198 of 1940, 
June 14, 1940 
Beaumont, O. J. AND DIVATIA, J. 
MAHOMED HUSSAIN ABDUL KADAR 
SHAIKH BHIKAN 
versus 
EMPEROR 
Criminal Procedure Code (Act V of 1898), s. 488— - 
Protection erder under 3, 25, Presidency Towns In- 
solvency Act (III of 1909), whether protects debtor 
against Criminal Court's power of committal under 
8. 488—Lack of means — Insolvency of husband is 
prima facie and not conclusive evidence. 
Thegrotection order under s. 25, Presidency Towns 
dag Act, does not protect the debtor from 
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being proceeded against in a Oriminal Oourt. A 
provable debt might have been incurred by reason of 
some criminal offence, such as cheating or criminal 
misappropriation, It is obvious that a protection 
order would not protect against prosecution and con- 
viction for such an offence and also a protection order 
does not protect against the special statutory power 
of committal given to a Criminal Court under s. 488, 
Criminal P. O. 175 Ind. Oas. 235 (1), relied 
on, 

Insolvency of the husband is prima facie evidence 
of his inability to paya maintenance debt but it is not 
a conclusive evidence, €l Ind. Oas, 912 (2), not ap- 
proved. 


Or. R. App. from the conviction and sen- 
tence passed by the Presidency Magistrate, 
Second Additional Court, Mazagaon, 
Bombay. 


Messrs G. C. O'Gorman, W. K. Mankar, A. 
H. Mirza and H. A. Shaikh, for the Accused. 
Mr. M. Ebrahim, for the Opponent. 

Mr. R. A. Jahhagirdar, for the Govt. 
Pleader, forthe Orown, 


Beaumont, C. J.—This is an application 
in revision against an order made by the 
Presidency Magistrate, Second Additional 
Oourt, Mazagaon. The facts are that on 
January 27, 1940, the present applicant 
was directed to pay Rs. 25 a month to his 
wife and Rs. 25 a month to her in respect 
of his son for maintenance under s. 488, 
Criminal P. ©. The maintenance was to 
run from the date of the petition, so that 
there were considerable arrears. The ape 
plication seems to have been fought very 
bitterly, the husband maintaining that he 
had not got any means. However, the 
Magistrate did not believe that story. The 
maintenance was not paid, and on February, 
17, an application was made fora distress 
warrant, and on February 23, a warrant was 
issued. That was under sub-s. (3) of s. 488 
which provides that if any person so ordered 
fails without sufficient cause to comply 
with the order, any such Magistrate may, 
for every breachof the order, issue a war- 
rant for levying the amount due in manner 
thereinbefore provided for levying fines, and 
may sentence such person, for the whole or 
any part ofeach month’s allowance remains 
ing unpaid after the execution of warrant, 
to imprisonment for a term which may 
extend toone month or untjl payment if 
sooner made, 

On the day on which the distress warrant 
was issued the husband applied to be ad- 
judicated an insolvent in this Court and he 
was so adjudicated. On March 4,he filed a 
Schedule which included the debt due to 
his wife for maintenance. I assume -that it 
was only the arrears which were a 
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asa provabledebt, because future manten- 
ance would be liable to variation on the 
order of the Magistrate. Oa March 5, an ap- 
Plication was made to commit the husband 
under subss. (3) of ,s. 488, and on March ô, 
a protection order was made in the insol- 
vency under s. 25, Presidency Towns Inso), 
Act, On April 4, a committal order was made 
under s. 488 (3), 

The first point taken is that the protece 
tion ordey debarred the Magistrate from 
making an order of committal. The effect 
of a protection order is specified in subss. (3) 
of s. 25 which provides that a protection 
order shall protect the insolvent from being 
arrested or detained in prison for any debt 
to which such order shall apply, and any 
insolvent arrested or detained contrary to the’ 
terms of such order shall be entitled to 
his release. I will assume that the order 
for payment of past maintenance constituted 
a debt provable in insolvency, but even so 
I am satisfied that the protection order does 
not protect the debtor from being proceed- 
ed against in a Criminal Court. A provable 
debt might have been incurred by reason 
of some criminal offence, such as chéating 
or criminal misapropriation. It is obvious 
that a protection order would not protect 
against prosecution and conviction for such 
an offence and I think also a protection order 
does not protect against the special statutory 
power of committal given to a Oriminal 
Oourt under s. 488, Oriminal P. O. The 
case in Shyama Charan v. Anguri Devi (1), 
is a direct authorily for this proposition and 
I agree with that decision. In my opinion, 
therefore, the learned Magistrate had juris- 
diction to make the order. e 

Then it is contended that he ought not to 
have made the order because the husband 
had not failed without sufficient cause to 
comply with the order for payment of main- 
tenance. But atthetime when the learned 
Magistrate had to consider the question of 
issue of the distress warrant, the only ground 
which was suggested as constituting a suffi- 
cient cause for not complying with the 
maintenance order was lack of means, As 
the learned Magistrate points out, he had 
already considered that ground shortly bee 
fore on the application for maintenance and 
he had disbelieved the evidence of the 
husband. I think, therefore, the learned 
Magistrate was entitled to say that he 
was satisfied that there was no sufficient, 
cause for non-compliance with the order 

(1) I L R (1938) All, 486; 175 Ind. Oas, 235; AIR 
1938 All. 253: 1938 A L R391; 10 R A652; 39 Or, LI 
553; (1938) A L J 225. 
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and he was not bound to embark over 
again on the same inquiry as he had held 
previously. No doubt the adjudication of 
insolvency which has taken place, might to 
some extent alter the position,- Insolvency 
is, I think, prima faéie evidence of ins 
ability topay a debt, though I would not 
go -so far as the Calcutta High Court in 
Halfhide v. Halfhide(2), and treat it as 
conclusive evidence. However, the adjudi- 
cation occurred after the learned Magistrate 


had to consider whether there “wan suff- 


cient cause or nét, 

The learned Magistrate made an order for 
committa? for two months, and there is 
an application by the wife to enhance the 
sentence. As at present*advised, I think 
that it was competent for the Magistrate to 
impose the sentence, and there is no 
sufficient ground for enhancing it. Sufficient 
grourd may possibly appear as a result of 
the insolvency proceedings. The wife may 
succeed in satisfying the Official Assignee 
that there are assets. We propose, there- 
fore, to dismies the revision applicaticn 
but to stand over the application for en- 
hancement with liberty to renew it at any 
time before tte sentence has expired, if 
evidence is secured that there are further 
aceets. We dismiss the revision applica- 
tion with costs under sub-s. (7) of s. 488, 
Criminal P, C. The accused must surrender 
to his bail. 


Divatia, J.—I agree. ° 
D. l Application dismissed, 


(2) 50 O 867; 81 Ind, Cas, 912; A I R1924 Cal. 230; 


25 Cr, L J 1088, 
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NAGPUR HIGH COURT 
Civil Revision No, 166 of 1939 
February 26, 1940 
e_ PURANIK, d. 
e MANGIA—PLAINTIRE—APPLIOANT 
` versus 
SAKIA AND CTHERS—DEFENDANTS 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), O. VII, r. 
10—Words “the plaint”, meaning of—Plaint on face 
triable by Court—Defendant challenging allegations 
én plaint—Court irying case and finding allegations 
in plaint tobe false—Case is tried on merits and 
must be dismissed—No question of returning plaint 
under O. VII r. 10 rises. i 

The words ‘the plaint’ in O. VII, r. 10, Civil P, 0, 
mean the plaint as originally presented. If on the 
face of the plaint the Court finds that it has no 
Jurisdiction to try the ‘case, it will return the 
plaint atany stage of the case, if the Court fails 
to detect want of jurisdiction in it to begin with, 
but where a plaint on the face of it is triable 
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by the Court and though the other side challenges ‘ 
the allegations in the plaint, the plaintiff sticks to 
them and wants the Court to try the case, the Court 
Proceeds to try the case on merits and is not 
deciding any preliminary point about jurisdiction, 
If on such a trial the Court comes to the conclua- 
sion that plaintiff's contention is false and he 
Cannot maintain the suit as laid, the Court ought to 
dismiss the suit and no question of returning the 
plaint under O. VI, r. 10, arises in such a case 
and the Court will be failing to exercise the 
jurisdiction vested in it by law if instead of 
dismissing the suit it returns the plaint for pre- 
sentation to proper Court. [p. 202, col, 1,] A 
[Oase-law reviewed.] 


C. R. App, of the order of the Court 
of the Small Causes, Gondia, dated Jans 
uary 9, 1939, 


Mr. D. T. Mangalmurti, 
cant, 

Mr. K. B. Tare, for NoneApplicants Nos. 
1 and 2. 

Mr. W. G. Bapat, 
No, 3. 


Order.—Plaintiff Mangia sued the de: 
fendants Sakia and Hiraman for recovery 
of Rs. $1-6-3. The allegations in the plain? 
were that the plaintif and the defendants 
were partneres in the purchase of a 3-4ths 
share of the right to collect and sell Tendu 
leaves from the jungle which wag taken on 
lease by Govindram Balabux, that the 
leaves so collected were sold to the firm 
of Bhikuea (defendant No, 3) in the case 
and the first payment of Rs, 325 towards 
price was divided between the partners 
on accounts taken but the second pays 
was received by 
the defendants and which also was agreed 
to be shared by them with the plaintif in 
the proportion of their shares in the busie 
ness was not so divided and the defendants 
failed to give the plaintiff his share, 
Plaintiff thus sued for recovery of that 
share and its interest. Plaintiff joined 
defendant No, 3 asa pagty so that in case 
‘defendants Ncs.1 and 2 prove that they 
did not receive Rs. 143 from defendant 
No. 3 a decree may be passed against him 
for the amount due. 

Defendant No. 3 pleaded that he paid 
the amount due to the partnership and 
had nothing tó pay to the partnership and 
should be digcharged. Defendants Nos. 1 
and 2 admitted having received Rs. 143 
but pleaded that it was out of Rs. 325 and 
not separately as pleaded. It was further 
urged thatthe partnership accounts were 
not struck and closed, there was a failure 
on the part of the plaintiff to contribute 
his share of expenses and the allegations 
“T° accounts were made and the 


for the Applie 


for Non-Applicant 


1941 


‘balance strack and that the defendants 
agreed to pay he plaintiff hisshare cut of 
Rs. 143 are all false and that the suit was 
not tenable in the Small Cause Court. 
The defendants gave their own version of 
the partnership, its sharers, contributions 
etc. and stated the plaintiff is trying to 
get from defendants that he is not entitled 
to on false allegations. Plaintiff in reply 
stuck to his allegations in the plaint and 
maintained that his suit as laid was 
tenable. The plaintiff reiterated the plea 
that accounts of the partnership were 
made and the balance was struck and the 
suit as laid inthe Small Cause Court was 
tenable. 

The Oourt framed the following point for 
determination. Whether the suit as framed 
is ‘maintainable and whethér the plaintiff 
must sue for the partnership accounts? The 
Court came to the conclusion that the 
accounts of the partnership were not settled 
and the suit wasnot fora share of the 
‘balance struck on settlement of accounts. 
Iú this view of the case it held that the 
suit as framed was not tenable and dis- 
missed the suit. The present application 
for revision is filed by the plaintiff against 
this decision. 4 

The finding that the accounts were not 
settled and the balance was not struck is 
not disputed “but what is contended for 
isthat the Court when it arrived at a 
finding thatthis was a suit of a nature 
not cognizable by the Small Cause Court 
ought to have returned the plaint for pre- 
sentation to proper Court under O. VII, r. 10 
and it has no jurisdiction to dismiss the suit, 
as it did. Order VII, r. 10, runs as under: 
‘ “(1) The plaint shall, at any.stage of the suit, be 


returned to be presented tothe Oourt in which 
the suit should have been instituted,” . J 

Emphasis is laidon the words “at any 
stage” and itis argued that even though 
the Court came tothe conclusion that the 
suit was not tenable as a result of the 
findings on merits, even, at that stage, the 
Court ought toreturn the plaint and not 
dismiss the suit. Bhagabai v Lala Shamlal 
(1) Ganesh Tavanappav. Tatya Bharmappa 
(2) Secretary of State Y. Natabar Mangraj 
(3) and Kannuswami Pillai v. Jagathambai 
(4) were relied on. è 

(1)29 N L R 367; 147 Ind, Oas. 749; A I R 1933 
Nag. 312;6R N 143. 
` (2) 51 B 236, (240); 101 Ind. Oas, 343; A I R 1927 
Bom. 257; 29 Bom. L R 280, E 
4 9) 6 Pat. 358; 103 Ind. Oas. 435; AIR 1927 Pat. 


54. 
(4) 41 M 701 (707); 46 Ind. Cas. 265; A IR 1919 
Mad. 1071; 35M LJ 27; 918) MW N 497;24MLT 


46,8 L W 145, N 
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The wording of O. VII, r. 10, apparently 
lends support to the argument but the 
words ought to be properly construed. 
The plaint, shall, at any stage of the suit 
be returned for presentation to proper 
Court in which the suit should have been 
instituted. The words ‘the plaint’ ought 
to mean the plaint as presented. The 
ordinary rule is that the allegations in the 
plaint determine the jurisdiction : Ganpat 
% Trimbak,(5) and Jago v. Baji Rao (6). 
On the allegations in ‘the ‘plaint the suit 
was cognizable by the Small ‘Causes Court 
as it is excepted from Art. 29 (¢), The 
Court judging from the allegations in the 
plaint could not throw it out and say that 
it had no jurisdiction to try the same. 
In this case the defendants Nos. land 2 
pleaded thatthe allegations in the plaint 
that the accounts were settled and balance 
struck are false and the suit as framed 
is not tenable. They pleaded that plaintiff 
should have sued for dissolution of part- 
nership and accounts in a proper Court 
and should not have come to the Small 
Causes Court on false averments. The 
plaintiff insteadof taking the hint in his 
allegations were not true and instead of 
immediately either asking for the amend- 
ment of the plaint and return thereof or 
applying for withdrawal with liberty to 
bring a fresh suit, insisted on the suit 
being tried in the Small Oauses Court and 
stated that his allegations were true. The 
plea raised by the defendants in this case 
wasa part of the main defence on merits. 
The Court investigated into the cases of the 
respective parties and came to the conclue 
sion thatthe plaintiff's suit was false and 
dismissed it. This was not therefore a case 
in which the’ plaint should have been 
returned for presentation to proper Court. 
Plaintiff who insisted on adhering to false- 
hood and who does not and could not 
challenge the finding of the Court below on 
that point which is adverse to him, ought 
to take the consequences of his persisting 
in falsehood. He cannot be allowed to 
claim the benefit of O. VIL, r. 10, and 
argue that the rule states that at any 
stage the plaint has to be returned and the 
mere fact that he joined issue and 
went to trial did not permit the Court to 
dismiss the suit. I was asked to interpret 
the rule this way inasmuch as there are 
cases in which question of over-valuation 
and under-valuation aye involved and tne 

(5)9N LR 54; 19 Ind, Oas. 759, 

(6) 24 NLR 23; 109 Ind. Oas, 643; AI R 1928 
Nag. 288. 
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issue: is tried and decided and if it is 
found thatthe suit is overevalued and js 
beyond the jurisdiction, the plaint is 
usually returued. This isso, but I donot 
Tegard an issue regarding over-valuation 
or under-valuation as an issue on the 
merits of the Gace, The Civil P. O. also 
requires that such a point ought to be 
decided as a prelimitary point. Order VII, 
r. 11 (b) empowers the Court, at the initial 
stage of the case toenter into that enquiry angi 
give plaintiff time to: correct the valuation 
andif on an enquiry the proper valuation 
is found either in excess of or lower than 
the jurisdiction of the Court the Court ought 
to possess the power tp return the plaint. 
This is thus an exception permitted by law, 
but to lay down a general proposition that 
in all cases, however, false the allegation 
of the plaintiff, the Oonrt as soon as it 
discovers the falsehood, ought to return the 
plaint, will not be correct. I understand 
the words the ‘plaint’ as meaning the plaint 
as originally presented. If on the face of 
the plaint the Court finds that it has no 
jurisdiction to try the case, it will return 
the” plaint at any stage of the case, if the 
Court fails to detect want of jurisdiction in 
it to begin with, but where a plaint on 
the face of it is trible by the Court and 
though the other side challenges the al- 
legations in the plaint, the plaintiff sticks 
to them and wants the Court to try the 
ase, the Court proceeds to try the caseon 
merits and is not deciding any preliminary 
point about jurisdiction, If on such a 
trial the Court comes to the conclusion that 
plaintiff's contention is false and he cannot 
maintain the suit as laid, the Oourt ought 
40 dismiss the suit and no question of 
returning the plaint under O, VII, r 10, 
arises in such a case. I go even the length 
of stating that the Court will be failing to 
-exercise the jurisdiction vested in it by law 
if instead of dismissing the suit the Court 
were toreturnthe plaint for presentation 
“to proper Court. : 

The authorities cited before me on be- 
half of the plaintiff-applicant are not really 
applicable. Bhagabai v. Lala Sham 
Lal (1), was a case of an under-valuation 
of the claim and it was laid down that if 
a Court finds that it has no jurisdiction it 
‘should at once return the plaint to the 
Court having jurisdiction and should not 
take anysteps either to enforce payment 
of court-fees or in any other matter. The 
-em phasis in the case is on the part underlined 
and this was stated with reference to a 
-case in which the Court came to the con- 
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clusion that the claim was under-valued 
and required the plaintiffs to pay additional 
court-fee and on their failure to do so 
rejected the plaint. 

Ganesh Tavanappa v. Tatya Bharmappa 
(2), is again a case in which the Court found 
that the suit was under-valued and was 
beyond its jurisdiction but ordered payment 
of court-fee and on non-payment thereof, 
dismissed the suit. It waa rightly held 
that the dismissal was wrong as the Oourt 
had no jurisdiction to dismiss 4 suit beyond 
its jurisdiction for want of court-fee. This 
case could not be applied to the facts of 
the present case. The Court in the present 
case had full jurisdiction to try the case 
as laid and dismiss it if it found against 
the plaintiff. 

Secretary of State v. Natabar Mangraj 
(3), iga case in which it appears that the 
trial proceeded on merits and yet it was 
held that as against defendant No. 2 when 
the Oourt discovered that the suit was not 
triable by a Civil Court, the plaint should 
have been returned under O. VII, r. 10.°I 
have- not been able to gather from- the 
report the defendant No. 2's pleadings re- 
garding jurisdiction inthis case. It appears 
that the trial and Appellate Oourt entered 
upon a discussion of jurisdiction and came 
to the conclusion that the Civil Court had 
no jurisdiction and dismissed the suit 
against defendant No. 2 but the High 
Court ordered thatthe plaint be returned 
for presentation to proper Court and that 
the suit should not be dismissed, The point 
has not been discussed in the judgment. 
lt is briefly touched at p.363*. With due 
respect I amnot prepared to treat this as 
authority on the subject. I have already 
given my reasons for taking a contrary 
view and I will later cite authorities in 
support of my view. 


Kannuswami Pillai ¥. Jagathambai (4). 
This is again a case in which there was a 
gross under-valuation of the claim and yet 
the Court allowed the pleintiff_to withdraw 
the suit. It was held that the order for 
withdrawal of the suit with liberty to bring 
a fresh suit- was improper, but having 
come to the conclusion that the suit was 
not triable by it as the claim was beyond 
its jurisdiction the proper order was for 
return of the plaint to a proper Court. I have 
already dealt with cases where the question 
of jurisdiction depends upon proper valua- 
tion of the suit and I need not repeat my 
argument. 


ne ~~ 
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‘ This exhausts the caserlaw relied on by 
the plaintiff. I am of the opinion that the 
case-law relied on does not help him much. 
In Labhuasao v. Chetan (7), there are 
observations which are useful for the pur- 
poses of this case though it is not a case in 
which the question of return of plaint 
arose. These observations are : 

“The jurisdiction of a Court to entertain and 
decide upon a cause of action depends upon the 
nature of the claim put forward by the plaintiff, as 
his cause of action and the matter involved in it 
does not depend upon what the defendants may 
assert by way of defence, It may turn out at the 
trial that the subject of contest between the plaint- 
iff and defendant is not properly represented by 
the form in which the plaintiff has chosen to put 
his claim, but the occurrence. of that contingency 
may only render the plaintiff's suit liable to be 
dismissed as not proved. It will not affect the 
jurisdiction under which the suit as brought by the 
plaintiff tell.” 


Chunder Kumar Mondal v. Bakur Ali 
Khan (8). There are, however, clear autho: 
rities of other Courts which support the 
a Iam taking and negative the contrary 

ew. . 


Mahomedbhai Huseinbhai v. 
Halimbhai (9), lays down that : 

“Under O. VII, r. 10, it is no doubt obligatory 
that the plaint if instituted in the wrong Court 
shall at any stage of the suit be returned for presenta- 
tion to proper Court, But it is only in a case 
where the suit ie instituted ina wrong Court that 
the plaint must be returned. This was not a case 
in which the Court ought to have returned the 
plaint because it ought to have been instituted in 
‘another Court. Therefore the only course for the 
‘Court was to dissmiss the suit.” 


Adamji 


This is the proper interpretation of O. VII 
T. 10, Civil P. O. 

Bisheshar Prasad v. Raghubir (10), is a 
case which is reported in L L. R. for a limited 
purpose and does not give the full judg- 
ment but in the body of the full judg- 
ment as reported,in A I R 1926 All. 58 
(10), we find the following pertinent obser- 
vations : 

“The Subordinate Judge did not hcld that on 
the facts alleged in the plaint that he had no 
jurisdiction. He held that the case set out in the 
plaint was untrue in fact, On this finding he 
ought to have dismissed the suit on the merits, 
instead of returning the plaint ufder O. VII, r. 10, 
‘of the Civil P.O." 

The view taken in this c4se has been 


(7) 20 N L R 145 ,(149 150); 79 Ind. Ogs.161; AI R 
1924 Nag. 275. 

(8) 9 W R 598, 

(9) 46 B 229 (236); 64 Ind. Cas. 919; AI R 1922 
Bom. 152; 23 Bom, L R 1086. A 

(10) 48 A 168; 90 Ind. Oas. 353; AIR 1926 All. 58; 
24 A LJ 83. 
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followed in Kedar Nath v. Ganga Ratan 
(11), and Hira Lal v. Piarey Lal (12), and 
by the Full Bench in Ananti v. Channu (13). 
Sind Court takes the same view as reported 
in Goverdhandas v. Rijhibai (14), and 
Tayabally v. Bibi Fatima (15). Recently 
in Sitla Din v. Mohan (16), the same view 
is taken. This is since reportedin IL R 
13 Luck. 18 (16. ° 

As I understand the law, the dismissal of 
the suit inthe circumstances of the case 
and not a return ofthe plajnt for presenta~ 
tion to proper Court was the legal and just 
order and the Court would have „failed to 
exercise jurisdiction vested in it by law if 
instead of dismissing the suit the Court 
would have returned the plaint for presen- 
tation to proper Court. I decline to inter- 
fere withthe order passed and reject the 
application for revision. Pleader’s fee 
Rs. 10 for each set of defendants. 


8. Application rejected. 

(11) AI R 1929 All. 907; 118 Ind, Oas. 667; Ind, 
Rul. (1929) All. 907. 

(12) A I R 1933 All, 745; 148 Ind. Oas; 270; (1933) 
ALJ 667;6 R A 670. 

(13) 52 A 501; 124 Ind. Cas, 540; AT R 1930 All, 
193; (1930) AL J 256; 14 R D 201; Ind. Rul, (1930) All. 
540 (F B) 

(14) A I R 1930 Sind 252; 130 Ind. Oas. 554; 25S 
L R 63; Ind. Rul. (1931) Sind 42. 

(15) A I R 1932 Sind 67;135 Ind.Oas. 257; Ind, Ral. 
(1932) Sind 17. 

(16) 13 Luck. 18; A IR 1937 Oudh 183; 165 Ind, Oas. 
oop (1936) O W N 1228; 1935 OL R 701 (1); 9RO 
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LAHORE HIGH COURT 
Orimina] Revision No. 1262 of 1939 . 
February 28, 1940 
Ycuxe C. J, AND Ram LALL, J. 
CHARAN DAS—PETITIONER 
versus 


Mat. SURASTI BAI— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 488 (8) 
—Word “reside” connotes some sort of permanent 
residence—Mere casual visit to place other than fized 
residence would not confer jurisdiction on Court at 
that place. 

The word “reside” in s. 488 (8), Oriminal P. O. 
must connote some sort of permanent intention to 
stay at a particular place, In the case of persons who 
have a fixed residence, a visit to another place for 
however long a period, so long as it is casual, will 
not confer jurisdiction. A person who works and has 
a permanent home in L cannot, by his visits during 
period of casual leave, confer jurisdiction on the 
Qourts at S. Where, however, the parties have no 
home of any sort and are moving about from place 
to place, each place where they so live, would be 
their home for the time beifg. The sole test on the 
question of residence is whether a party has animus 
manendi, or an intention to stay for an indefinite 
period, at one place ;and if he has such an intention, 
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then alone. can he be said to ‘reside’ there. 110 Ind. 
Oas. (1), Overruled. 144 Ind. Cas. 136 (2), 5 Ind. 
Cas. &71 (3) and 129 Ind, Cas. 113 (7), approved. 
101 Ind. Oas. 670 (4), 4 Ind. Cas. 419 (9) and 152 Ind, 
Cas, 32 (10), distinguished. [p. 204, col. 2; p. 206, col. 2.] 


Order of Reference 


_Dallp Singh, J—The petition in this 
Case involves a quegtion oflawof some 
difficulty. The question is, what is the 
meaning of the words “where he last resid- 
ed withhis wife’ in sub-s. 8e of s, 4866 
Criminal P.O. In the present case, the 
Courts below have followed the ruling in 
Allah Duta v. Sakina Bibi (1) by Jai Lal J. 
If that ruling lays down the law correctly, 
then I would not hate interfered in 
revision, But there are several other 
Tulings where thie point has been cone 
sidered cited by Counsel for the petitioner, 
namely, Mr. J. W. Carol v. Mrs. J. W. 
Carol (2), Flowers v. Flowers (3), Sher 
Singh v. Amir Kuer (4), Bai Gangu v. 
Amritlal (5)and In re Khairunnissa (6), 
The reai question is, what is the meaning 
to be attached to the word ‘resides’ and 
whether the words resided with his wife’ 
should be construed as implying permanent 
residence with his wife or should mean 
the place where the husband and wife 
last resided together as such in the ordin- 
ary sense of locality alone, The point is 
of importance asit might make a great 
difference toa woman (say hypothetically 
deserted at a certain place by her hug- 
band) asto whether she could bring a 
petition for maintenance in that place or 
would have to go back to the last per- 
manent or temporary residence in the 
stricter sense of the word in order to 
bring her petition. I think the point 
should bedecided authoritatively and I, 
therefore,’ refer this case to a Division 
Bench, 

Mr. 
tigner. 

Mr. Ganga Ram, for the Respondent. 


Judgment of the Division Bench 
Ram Lall J.—Mst. Surasti Bai alias 


(1) A I R 1928 Lah 853; 110 Ind. Cas. 239; 29 Cr. L 
‘J 687310 AT Or, R 490. A 
(2)A IR 1933 All. 39; 144 Ind. Cas, 136: (1933) 
oe J 8; (1933) Or. Cas, 50; Ind. Rul. (1933) All, 


(3) 82 A 203; 5 Ind. Cas. 871;7 A L J 193(F B). 

(4) 49 A 479; 101 Ind. Oas. 670; A I R 1927 All, 291; 
28 Or. L J 494; 25 A L J 437. 

(5) A I R 1937 Bom. 35: 166 Ind. Oas. 574; 38 Or, L 
J 248; 38 Bom. L R 1107; 9 R B 244. 

(6) A I R 1929 Bom. 410; 122 Ind. Cas. 59; 31 Or. L 
J 331; 31 Bom, L R 931; 53 B 781; Ind, Rul. (1930) 
-Bom. 91. á 


Durga Das Jain, for the Peti- 
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Sohag Wanti made an application or 
February 27,1939 foran order for mains 
tenance against her husband Charan Das: 
in the Oourt of a Magistrate- at Sargodha.. 
Oharan Dasis Trains Clerk at Mughal- 
pura and has been living for over three, 
years at Lahore since his transfer from 
Jullundur. His wife left him some time; 
ago and went tolive with her mother ab. 
Sargodha. While she was at Sargodha,. 
Charan Das went there on two or three 
occasions apparently with the intention 
of persuading his wife to return, but he 
was not successful. It is admitted by 
her Counsel that the duration of such visits: 
did not exceed two or three days and 
that on such occasions Charan Das obtained. 
casual leave to visit Sargodha, his official 
duties requiring him to live at Lahore. 
The Magistrate at Sargodha held that he 
had jurisdiction to deal with the case on 
the ground that Obaran Das “lived at 
Sargodha” within the meaning of 5. 488 
(8), Criminal P. O. on the occasion’ 
of his visits to that place. He relied’ 
mainly on a decision of aSingle Judge- 
of this Court reported in Allah Ditta v. 
Sakina Bibi (1) Charan Das put in a. 
revision petition against this order of the 
Magistrate holding that he had jurisdiction. 
and the learned Additional Sessions Judge 
Shahpur. rejected this petition. A further 
petition has been made to this Court, 
which was first placed for disposal before a 
Single Judge who has referred it to a. 
Division Bench for disposal. Section 488 
(8) Criminal P. O., is as follows : 

‘Proceedings under this section may be taken 
against any person in any district where he resides: 
or is, or where he last resided with his wife, or ag 
Man gan may be, the mother of the illegitimate 
child.” 

The question of difficulty in this case is 
what is the meaning ofthe words “where 
he last resided with his wife.” On the 
plain construction of these words, - it 
appears to us that the word “reside” must 
connote some sort of permanent intention 
tostay ata particular place and a mere 
casual visit toa place other than the one 
where a person has a fixed home will 
not be sufficient. Language similar to- 
that of s. 48848), Criminal P, C., is used 
in s- 3 (3), Divorce Act, which runs as 
follows 

“District Court, means, in the case of any petition ° 
under this ct, the Oourt of a District Judge within 
the local limits of whose ordinary jurisdiction, or of 
whose jurisdiction under this Act, the husband and 
wife reside or last resided together.” p 

It appears tous that the construction of 
ydi in decisions under the Divorce- 
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Act would be equally applicable under 
s. 488 (8), Oriminal Procedure Code, Turn- 
ing tothe judicial decisions where these 
words have been construed, the first that 
we proceed to consider is the Single Bench 
‘decision of this Court reported in 
Allah Ditta v. Sakina Bibi (1) on which 
the two lower Courtshave relied. There 
husband paid some visits to his wife 
in her parents’ house and this was held 
to be sufficient to give jurisdiction to the 
Courts of the district in which the parents 
resided. The visits in this case were 
casual and made by a person whohad a 
regular home somewhere else. The only 
apparent reason for these visits was that 
the wife happened to be there. If we 
accepted the principle of this decision we 
would have to hold that a visit to any 
place, however, casual and for however 
‘short a period, would give the Oourts at 
that place jurisdiction to entertain pstitions 
not only for maintenance but, because 
the language employed in the Divorce Act 
is similar, also for divorce. We are of 
opinion thatthe decision in Allah Ditta 
v. Sakina Bibi (1) which gives no reasons, 
is not sound in law and we therefore over- 
rule it. Iu T. A. Kershaw v. A. C. Kershaw 
(7) Tek Qhand, J. in delivering the 
judgment of a Division Bench laid down, 
after a review of the authorities, that a 
person who had an abode elsewhere, but 
who came to a place for a short period 
and with a fixed purpose of being within 
the jurisdiction of a Court, could not be 
said to “reside” there, This decision 
appears tous to lay down the rule of law 
correctly. 

In the Allahabad High Court the leading 
decision on the subject is Flowers v. 
Flowers (3) where a Full Bench held that 
a mere temporary sojourn in a place, 
there being no tention of remaining 
there, was not sufficient to confer jurisdic- 
tion. A similar view was taken in Mr. 
J. W. Carol v. Mrs. J. W. Carol (2), a 
decision by one of us. There a railway 
‘employee, as in the present case, lived at 
G, where his official duties required him 
-to live. He visited Allahabad on several 
occasions on business and stayed there 
for a couple of days on each occasion. 
„It was held thatthe residence was at G, 
and that he did not “reside” at Allahabad 
and therefore the Allahabad Uourts had ‘no 
jurisdiction. Allthree of these- decisions 
were under the Divorce Act but we cannot 


(7) AT R 1930 Lah. 916; 129 Ind. Oas. 113;°12. 214; ° 


32 P L R 931; Ind, Rul. (1931) Lah. 113, 
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see any difference in principle and cone 
sider that they are equally applicable to 
a petition under s.483, Oriminal P. O. In 
Sher Singh v. Amir Kuer (4) a Single Bench 
of the Allahabad -High Court held, in 
dealing with a petition under s, 498, 
Oriminal P. C., that this section included 
a temporary residence also, In this case 
the respondent had stayed for two months 
ata place other than the one where he had 
permanenteresidence. The learned Judge 
while remarking that‘ flying visit to a 
Particular place to attend to business was 
not sufficient to found jurisdictign, held 
that a person could have two residences, 
one temporary aad one permanent, and 
though it was difficult to define the length 
of stay when it becomes capable of being 
held to be “residence,” a stay of- two months 
at one place was sufficiently long for hold- 
inga person to “reside” there. Though 
we consider the decision inthis case to be 
open to doubt, even on the principle laid 
down here a casual visit to Sargodha for 
aday orso was not sufficient. And thus 
the decision is clearly dis‘inguishble. 
The correct rule was laid down by the 
Oaleutta Court in Jogendra Nath Banerjee 
v, Elizabeth Banerjee (8) in the following 
terms : 

“Tt (residence) must be taken to have been used 
in the ordinary acceptation in which it conveye the 
idea, if not of permanence, at any rate ofsome degree 
of continuance ..... The dagree of continuance is not 
c&pable of precise definition, but...... the residence 
which the Act points must be somthing more than 
occupation during the occasional and casual 
visits withinthe local limits of the Oourt, more 
especially where there is a residence outside those 
limits marked with a considerable measure of con- 
tinuance.”” e 

In Bright v. Bright (9), Fletchar J. 
arrived athis decision on the basis that 
that was one of those cases where the 
actual abode for the time being of persons, 
who never had a permanent residence, 
was their only residence. Whether the 
rule was properly applied in this case or 
nt, tne decision will not cover the present 
case asthe husband in the present case 
had a permanent residetice for over three 
years in a place where his duties required 
him to stay. A similar decision was arrived 
at by Ameer Ali, J. in a case reported in 
G. G. Ritchson v. W. L. D. Ritehson (10) 
where it was held that a railway employee, 
wno had no fixed home and had come to 
Calcutta to spend a month’s leave with 
| (8) 3C WN 250, z 


(9) 38 G 964; 4 Ind. Oas. 419. 
(10) A I R 1934 Oal. 570; 152 Ind, Cas, 32; 38 O WN 


344; 7 R O 250. ; 
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his wife's parents, did “reside” in Oalcutta 
soas to give jurisdiction to the Courts 
there on the ground of residence. Here 
too, we consider that the case is entirely 
distinguishable from ‘the case before us. 
The distinction between people who have 
permanent residences and who have no 
homes was ‘sought tg be brought out in 
In re Khairunnissa (6) where the law was 
laid down as follows: 

“It would follow from these decisieus that wher. 
the husband and wife had a fixed place of abode 
or a permanent place of residence, a casual or 
temporary residence in any other place would not 
confer jurisdiction on the Court situate at that 
place. In the present case it appears that the 
husband and wife had no fixed place of abode and 
no permanent residence,and the husband came to 
Bombay and stayed with the complainant and her 
father for about eight days, and had the intention 
of remaining: there as he told the complainant's 
father that he would try and find employment in 
Bombay but left after eight days. The husband 
did not appear before the Magistrate and has not 
given any evidence as to his usual place of 
residence. Onthe evidence before us, we hold that 
the husband has no fixed place of abode or 
permanent residence, I think, therefore, that there 
was sufficient ‘residence together’ of the husband 
and ife in Bombay soas to give jurisdiction to 
the. Magistrato uader sub-s. (8), s. 488, Oriminal 


In In re Sama Jetha (11) the residence 
was for a period of two months and was 
that ofa resident son-in-law. It was held 
there that such residence was sufficient 
to confer jurisdiction. In Bai Canga v. 
Amritlal (5) where a man lived and worked 
at V, and had hired a house at N his native 
place, for storing his kit, it was held that 
the Courts at N could not entertain a 
petition under s. 488, Oriminal P. O. In 
Ramrao Vv. Emperor (12) Subhedar, A. J. O. 
decided on the weight of authority that a 
temporary residence, if it extendedto a 
period of two months or so, was sufficient 
to confer jurisdiction, though a casual visit 
would not do so. In Ramdei v. Jhunni (13) 
a casuale» visit toa place, coupled with no 
intention of remaining there, from outside 
the jurisdiction was held not to be sufficient. 


The principle deducible from these authori». 


ties appears tobe that in the case of 
persons who have a fixed residence, a 
visit to another place for however long a 
period, so long as itis casual, will not 
confer jurisdiction. A person who works 


(11) 54 B 548; 127 Ind. Cas. 179; A I R 1930 Bom. 348; 
31 Or. L J 1157; 32 Bom. L R 764; Ind. Rul. (1930) 
Bom. 499; (1930) Cr. Cas, 780. 

(12) A IR 1932 Nag. 85; 137 Ind. Cas. 904; 33 Or. L 
J 558;15N L J 26; Ind, Rul. (1932) Nag. 72; (1932) 
Or. Cas. 435 (1). 

(13) A I R 1926 Oudh 268; 95 Ind, Cae. 596; 27 Or, L 
J 820; 1 Luck 343; 3 O W N 231, 
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and has a permanent home in Lahore 
cannot, by his visits during period of 
casual leave, confer jurisdiction on the 
Sargodha Courts. Where however, the 
parties have no home of any sort and are 
moving about from place to place, each 
place where they so live, would be their 
home for the time being. The sole test on 
the question of residence appears to us to 
be, whether a party has animus manendi 
or an intention to stay for an indefinite 
period, at one place; and if he has such 
an intention then alone can he be said to 
‘reside’ there. In thisview of the matter 
we hold that the Oourts at Sorgodha has 
no jurisdiction to entertain the application 
of the wife and we accordingly accept this 
revision petition and set aside the order 
of the Magistrate at Sargodha holding that 
he had jurisdicticn. 
B. Revision accepted. 


_ .NAGPUR HIGH COURT ; 
Oriminal Revision Application No. 86 
of 1940 
June 11, 1940 
Boss, J. 

VISHNU GHANSHYAM DESHPANDE— 

AcousED—APPLIOANT 
versus 
EMPEROR—Oprositg Party 

Indian Press (Emergency Powers) Act (XXIII of 
1931), sa. 23, 30—Powers of High Court in respect of 
orders passed and action taken under the Act— 
8.561-A, Criminal Procedure Code, ifapplies to such 
matter—Ss. 23and 30, if ultra vires, ; 

The powers of the High Oourt in respect of orders 
passed and action taken under the provisions of the 
Indian Press (Emergency Powers) Act are of a very 
limited character. Where a proceeding which is 
questioned, purports to be taken under s. 7 (1), under 
8. 30 the jurisdiction of the High Oourt is expressly 
barred unless the application can be brought within 
s. 23. Section 561-A, Oriminal P. O., has no applica. 
tion toa matter of this kind. 

Sections 23 and 30 ofthe Imdian Press (Emergency 
Powers) Act, are not ultra vires merely bacause they 
contravene s. 561-A, Criminal P. ©,; s. 581-A cannot 
possibly have been intended to relate to powers 
which were not in existence at all at the date when 
it was passed. It does not give a power of superin- 
tendence or of revision in respect of matters which 
have been specially created by the legislature at a 
later date. Nor &re these sections ultra vires because 
of s. 107 of the Govt. of India Act of 1909 as amend- 
ed in 1915, as s, 30. Indian Press (Emergency 
Powers) Act, does not contravene s, 107, Govt. of 
India Act, 1909, But apart from that the High 
Court cannot be asked to exercise powers of superine 
tendence ig order to prevent a Magistrate from doing 
that which the Act under which he is acting gives 
him power to do. 

Or. R. App. of the order of the Court of 
the ‘Additional Disttict Magistrate, Nagpur, 
dyed January 18, 1930. : 
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Mr. B, R. Mandlekar, for the Applicant. 


Mr. W. C. Dutt, Advocate-General, for 
the Orown. 


Order.—This is an application for revi- 
sion against an order passed by the Addi- 
tional District Magistrate of Nagpur under 
s. 7 (1} of the Indian Press (Emergency 
Powers) Act of 1931 under which the appli- 
cant has been ordered to furnish a security 
of Rs. 1,000. 

The application covers a very wide field, 
but it is not necessary for me to enter into 
the questions raised by it because, in my 
opinion, I have no power to exercise juris- 
diction in this matter. 

The Act expressly deals with the powers 
cf the High Oourt in respect of orders 
passed and action taken under the provi- 
sions of the Act, These powers are of a 
very. limited character. Section 23, pro- 
vides that if an order of forfeiture has 
been made under ss. 4, 6, 8, 10 or 19 of the 
Act in respect of security which has been 
deposited under s.3 (3) of s. 7 (3), then, 
provided an application is made to the 
High Court under s. 23 (1) within two 
months, the High Oourt shall have juris- 
diction to determine whether the publicae 
tion.in respect of which the order was 
made did ordid not contain the words, 
signs, etc. described in s.4 (1). 

Sections 24, 25, 26 and 27. relate to the 
procedure to be followed by the High Court 
in the entertainment of and the hearing of 
such an application. For example it has to 
be considered by a Special Bench consist- 
ing of not less than three Judges and so on. 

Then follows s, 30 which states : 

“No proceeding purporting to be taken under this 


Act shall be called in question by any Oourt, except 
the High Oourt on application under s. 23." 


The proceeding, whichis being, quese 
tioned here does parport to be taken under 
8.7 (1) of this Act, Therefore, under e. 30 
the jurisdiction of the High Court is ex- 
pressly barred unless the application can 
be brought within s. 23. It is clear that 
it cannot, Oonsequently I have no jurisdic- 
tion in this matter, a 

This is also the decision of a Full Bench 
of three Judges of the Patna High Court in 
Murli Manohar Prasad v King-Emperor (1). 

The learned Counsel for the applicant 

‘seeks to distinguish this ruling on the 
ground thatin that case the Local Govt, 
had already passed an order demanding 

(1)13 Pat. 547; 149 Ind, Oas.841;6 R P 669;A IR 


1934 Pat, 344;35 Or, L J 1023; 15 P L T 291:(1934) 
Cr, Oas, 720 (F B). 
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cecurity and the District Magistrate was 
tkerefore, according to the agreement, act- 
ing in an executive capacity as a minis- 
terial agent of the Local Govt: He was. 
not acting in an independent capacity as 
a Court. That however, is only one part of 
the ruling. The latter half of the ruling 
deals expressly with the point jubt discussed 
by me. In any case whether the ruling 
is precisely in point or not that is my 
wew. e h 

A part of the argument before me was 
directed to the question whether the District. 
Magistrate in such a case acts asea Court 
or not. It is argued thatin fact he isa 
Oourt andif he isea Court then the High 
Oourt has jurisdiction because of powers to 
which Ishall refer presently, I need not. 
however, decide in this case whether the 
District Magistrate acts as a Court or in an 
executive capacity, though a Full Bench of 
the Lahore High Court in Muhammad Habib, 
Publisher of Daily Siyasat, Lahore v. Eme 
peror (2) appears to consider that the func: 
tions which either he or the Local Govt, (their 
powers being independent) exercise uader 
the Act are executive, because, whether 
they are executive or judicial the Act 
deals with the exact scope of the powers. 
of superintendence which the High Court 
is to have in these matters and consequent- 
ly the High Court cannot travel beyond 
ae powers so conferred and so delimite- 
ed. 

It is urged that the High Court has. 
powers under s, 561°A of the Criminal P. O. 
But I am clear that that section can have 
no application to a matter of this kind.. 
That section confers no fresh or new or addì- 
tional powers on the High Oourt. It merely 
states that the existing powers are not cir- 
cumscribed by anything in the Oriminal 
P. O. except in so far as the sections ex- 
pressly dealing with them dogo, lt is well 
known that inherent powers cannot be iņ-- 
voked where the Legislature expressly deals 
with the matter. Ithas dealt with the mate 
ter in thiscase. It has stated that no proe 
ceeding purporting to be taken under the 
Act shall be called in question except in 
one particular matter and in one parti- 
cular way. That is express and abso- 
lute. No general section conferring inhe- 
ro Power can be invoked in the face of 
that, 

But itis argued that these sections in 
the Act are ultra vires because they cone 


(2) ILR (1937) Lah. 438; 172 Ind. Oas. £00; AIR. 
1937 Lah, 844; 39 P L R 842; 39 Or. L J 86; 10 RL 
283 (8 B). 
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travene s. 561-A, Section 561-A cannot 
possibly have been intended to relate bo 
powers which were not in existence at all 
at the date when it was passed. It does 
not give a power of superintendence or of 
revision’ in respect of matters which have 
been specially created by the Legislature 
ata later date. If the Legislature chooses 
to confer those powers upon any Oourtor 
body and state that there shall neither 


be appeal ner revision it has every rigi 


and power to doso. We are familiar with 
the exercise of these powers On the civil 
side. Meany special Acts are passed con- 
ferring special and extraordinary powers 
upon Courts, persons or*bodies and stating 
that there shall be no appeal from orders 
made under those Acts, or stating that an 
appeal shall not lie in the Civil Courts, 
It would be impossible to argue that these 
Acts are ultra vires because inherent powers 
are conferred upon the High Oourt on its 
civil side by s. 115 of ths Civil P.O. The 
game reasoning applies here. 

It is next argued that ss, 23 and 30 are 
ultra vires because of s. 107 of the Govt. of 
India Act of 1909.as amended in 1915. 
That act ccnfers powers of superintend- 
ence over all Courts for the time 
being subject to its appellate jurisdiction. 
It is a moot point whether this confers 
poners of revision which have not been 
“conferred either by the Civil P.O. or that 
of Criminal P. O. or some other Act. The 
‘igh Court have differed on this point, 
and the néw Govt. of India Act makes it 
‘clear that the High Court has no revisional 
-jurisdiction in respect of orders judicially 
‘passed, The jurisdiction is executive and 
ministerial. In my opinion, the cases woich 
-held that that was the correct interpretation 
-of the old Act are right. | ; 

But apart from that, it is impossible to 
ask this Qourt to exercise powers of super- 
-jatendence in order to prevent a Magis- 
‘trate from doing that which the Act under 
which he is acting gives him power to do. 
If hisorder is intended to be final in the 
sense that no revision or appeal lies from 
-it, then ‘clearly the Court cannot assume 
revisional or appellate powers under s. 107, 
-If it-cannot, then it is clear. thats. 30 does 
not contravene s. 107. The two matters are 
Sdistinct. - - - . 
ane then argued that the whole Act, 
that is to Say the Indian Press (Emergency 
Powers) Act, is ultre vires bécause 1t offends 
against 6.22 of the Indian: Oouncils Act 
wnich:has now been embodied ins, 65 of 
the Govt. of India Act 1915, That-section 
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is not before me, but the proviso embodied 
in s. 65, which is relied on states that the 
Indian Legislature shall have no power 
unless expressly so authorised by Act of 
Parliament to make any law affecting, 

- “Any part ofthe unwritten laws or constitution of 
the United Kingdom of Great Britian and Ireland 
whereon may depend in any degree the allegiance 
of any person to the Orown of the United Kingdom.” 


It is argued that this Act affects the 
liberty of the subject it prevents him from 
saying what he likes in a publication and 
that affects his allegiance to the Crown. 
Secretary of State for India v, Moment (3), 
is relied on. The question there was whee 
ther the Govt. of India could make any 
law the effect of which was to debara 
Civil Court from entertaining a claim 
against the Govt.to any right or demand. 
Their Lordships referred to the well known 
judgment of Sir Barnes Peacock, O. J. in 
which he held that Govt. possesses a dual 
capacity : (1) that in which it reigns and 
(2) that in which it has takea over the 
commercial rights, privileges and obliga- 
tions which were vested inthe Hast India 
Company, Their Lordships held that the 
right in respect of tbe lands in ques- 
tion related to the commercial capacity 
of Govt. Therefore the Gov}. of India 
an Act, which ousted 
the jurisdiction of the Civil Oourts in 
respect of its commercial capacity. Their 
Lordships pointed out that the Hast India 
Company could have been sued. They 
stated that the. Govt. of India in its com: 
mercial capacity inherited the rights and 
of that Company and that 
when it took over from the Hast India Oom- 


“pany the right of the subject was to pro- 
‘ceed against the Secretary of State, 


and 
they pointed out that under s. 65 of the 
Govt. of India Act the Govt. of India has 
no power to pass an A@s which would pre- 
vent the subject from suing the Secretary 
That has no possible application 
to this case. The present Act does not relate 
to any commercial aspect of Govt. It 
relates to its sovereign attributes. Govera- 
ment has puwer and authority to make laws 


‘for the good Govt. of the country and for 
-the preservasion of peace, law and order. 


It was -also referred to I. P. Ry. 
Company v. Amraoti Municipality (4), and, 
Bagmal | Kisandayal Ginning Factory 

(3) 40 0 391; 18 Ind. Cas. 22; 17 O W N 169; (1910) 
MW N45 15 Bom. L R 27;11 A LJ 49; 17 O L J 194; 
6 But- LT 1; 24 ML J 459; 7 LBR 10; 40 1A 48 


(PO : J 
Pa NL R107; 16 Ind; Oas. 449, 
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Akot v. The Municipal Committee, Akot (5) 
for the proposition that an Act which ousts 
the jurisdiction of the Courts or says that 
the authority of any person or body is to 
be final is ultra vires, The former case 
refers to bye-laws. It is quite clear that if 
an Act does not state thatthe order of a 
body created by it shall have finality 
neither that body nor anybody else can 
give itself powers embodying finality by 


making rules in the guise of bye-laws. Of e 


course the bye-laws cannot travel beyond 
the authority conferred by the Act. 

As regards Bagmal Kisandayal Ginning 
Factory, Akot v. The Municipal Committee, 
Akot (5), that merely decides that the 
Civil Courts have jurisdiction to determine 
whether a tax imposed by a Municipal 
Committee is intra vires or not. Again it 
has no application to this case, 

A large number of other cases were cited 
dealing with other Acts, but, as they do 
not refertothe Actin question, which, as 
I have said, expressly limits the jurisdic- 
fion of the High Oourt in respect of orders 
passed under the Act, I need not deal with 
them in detail. It is enough to state that 
they are not relevant to this case, The 
rulings cited are: Clarke v. Brajendra 
Kishore Roy Chowdhury (6), In re Thomu» 
lur Anantapadmanabhiah (T), Emperor v. 
Har Narain (8), Gulli Sahu v. Emperor (9), 
Mabel Ferrie v, Emperor (10), Gulli Sahu 
v. Emperor (11), Panchalu Reddi v. Chinna 
Venkata Reddi (12), Rajani Khemtawali v. 
Pramatha Nath Chowdhury (13), Maharaja 
of Jeypore v. Gunupuram Deonabandhu 
Patnaick (14), In re Siddeshwar Boral (15), 


(5) 26 N L R 217; 122 Ind. Oas. 691; Ind. Rul. 
(1339) Neg. 179; A IR 1930 Nag. 153; 13 N L 
dJ 13. 


(6) 39 O 953; 16 Ind. Cas, 501; (1912) M W N 760; 
12M L T171; 10 A L J 193; 16 OL J 231; 160 W N 
865; 23 M L J 32; 14 Bom. L R 717; 13 Or. L J 693; 39 
IA 163(P O) ° 

(7) 54 M 422; 129 Ind. Oas. 70; 32L W 7894: AI R 
1930 Mad. 975; 59 M L J914; 32 Or. L J 217; Ind. 
Rul. (1931) Mad. 214; (1930) M W N 1100; (1930) Or, 
Cas. 1191 (P 0). 
a (8)57 A 778; 158 Ind. Oas, 1118; A I R 1935 All, 
341; (1935) A LT 328; (1935) Or. Cas, 354;1935 AL 
`R 1053; 8 R A 372; 36 Or. L J 1505. 

(9) 41 O 400; 21 Ind. Cas, 993; 14 Or. LJ 673; 18 O 
WN 869, ; - 

(10) 53 B 149; 117 Ind. Oas. 321;381 Bom. L R 62; 
A IR 1929 Bom. 81; 30 Or. L J 779; Ind. Rul, (1929) 
Bom. 389. 
._ (11) 42 0793; 26 Ind. Oas. 335; 19 O W N?221; 210 
LJ 112; 16 Or, L J 31. ‘ 

(12) 42 M 96; 48 Ind, Oas. 890; 35 M LJ 686; 20 Or, 
L J 90;(1918) M W N 908; 9 L W 237, 

(13) 37 O 287; 5 Ind, Cas, 323; 140 W N 404; 110 L 
J 297;11 Or. LJ 112, 3 

(14) 28 M 42, 

{1540W N 36. 
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and In re National Carbon Company, in» 
corporated (16), 7 
The revision fails and is dismissed. 


Revision dismissed. 


(16) 61 O 450, 152 Ind. Cas. 914; 7 RO 329; AIR 
1934 Oal. 725; 38 O W N 729. 


— maa mann 


PESHAWAR JUDICIAL COMMIS. 
SIONER'S COURT 
Miscellaneous First Appeals Nos. 41/10 and 
42/11 and Oross-Objections, Nos. 111/36 and 
112/37 of 1940 
June 6, 1940 
Mir AHMAD, J. 
Frem S. MANGAL SINGH LAKHBIR 
SINGH— APPELLANT 
versus 
Lala JAGGAT RAM AND orazrs— 


RESPONDENTS 

Civil Prosedure Code (Act V of 1908), a. 144— Word 
‘parties’ includes their representatives—Assignee and 
attaching creditor of party are his representatives 
and liable to restitution—Suit by K against ¥ dis- 
missed with costs—M assigning decree for costs to 

—S, in execution of hia decree against M attach- 
ing decree for costs—F andS dividing costs equally 
between themselves —Sudsequent reversal of decree for 
costs—F and S are liable for restitution but not for 
interest. 

The word“ parties ” in s. 144, Oivil P. O., includes 
their representatives by virtue of s, 146, On assigueo 
is obviously a representative of the original party 
aod is, therefore, liable for restitution, Although 
it is by a legal fiction that the attaching creditor 
becomes a party, yet once he has been empowered to 
execute a decree under O. XXI, r. 53 (3), Oivil P 
O., there is no reason why he should not be taken 
to ba a party tothe proceedings when he has done 
so. Therefore, he is also a representative for ¢he 
purposes of sg. 144. 65 Ind. Oas. 550 (1), 46 Ind, 
Cas, 465 (3) and 12? Ind. Oas 613 (4), relied on. {p. 
211, cols, 1 & 2; p. 212, col. 1.} 

A suit instituted by K against M was dismissed 
with costs. The decree for costs was assigned by 
M to F. S subsequently attached the decree for 
costs, in execution of his own decree against M. P 
and S divided the costs half and half between them- 
selves. Subsequently the decree for costs in favour 
of -M was reversed : 

Held, that F and S were liable to make restitution 
of the amount they received but were not liable to 
pay interest. 69 Ind. Oas. 278 (5), relied on, 


Misc. F. A. against an order of the 
Senior Sub-Judgs, Peshawar, dated Janu- 
ary 30, 1940, 


Lala Charanjit Lal (in No. 41/10) and Lala 
Wazir Chand Ahuja (in No. 42/11), for the 
Appellant. 

Lala Hukam Chan (in Nos. 111/36 and 
112/37), for the Objectors. 

Lala Hukam Chand for first group of res- 
pendents (for L. Jagat Ram and others); 
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Mr. Nur Ilahi, for second group of respon- 
dents (for Mohamad Yusuf); Aziz Ahmad 
respondent, (in No. 41/10) in person. 

L. Hukam Chand for Respondents Nos, 1 
to 3 (in No. 49/11). > 

Mr. Nur Ilahi, (in No. 42/11), for Res: 
pondent No. 6 (Mohamad Yusaf). 

Mr. Aziz Ahmad {Respondent No. 5) 
(in No. 42/11), in person. 

L. Charanjit Lal, for Respondent No. 14 
(in No. 42/11). e e 

Charanjite Lal (in No. 110/36) and 

L. Wazir Chanad Ahuja (in No. 112/37) for 
the Respondents. 


Judgment.—R. B. Karém Chand brought 
a suit against the firm Mir Ahmad Aziz 
Ahmad. His suit was decreed in the trial 
Court but was dismissed with costs through- 
out in the Court of the Judicial Oommis- 
sioner on October 2, 1935. Costs to the 
extent of Rs. 2418-12-0 were therefore 
awarded to the defendants in the decrees 
sheet. On October 3, 1935 Mir Ahmad 
and Aziz Ahmad, acting individually 
and not as afirm, transferred their rights 
to recover the costs to Fazal Ilahi for 
Rs. 2,100, The firm Mangal Singh Lakhbir 
Singh had obtained a decree against 
Mir Ahmad Aziz Ahmad for a large amount. 
On October 10, 1935 the firm Mangal 
Singh Lakbbir Singh applied to the Senior 
Sub-Judge, Peshawar, who had granted the 
decree to this firm against Mir Ahmad Azi% 
Ahmad, that the costs which were awarded 
to Mir Ahmad Aziz Ahmad against R. B. 
Karam Chand should be attached in exe- 
„cution of their decree, The order of 
attachment was issued. On October 11, 
1935 Fazal Ilahi as an assignee of Mir 
Ahmad and Aziz Ahmad applied for the 
recovery of the costs in the Oourt of the 
Sub-Judge, First Class, Peshawar, who 
had originally decided the suit of R. B. 
Karam Ohand, Fazal Ilahi objected in the 
Oourt of the Senior Sub-Judge to the 
attachment of the costs by the firm Mangal 
Singh Lakhbir Singh. On July 21, 1936 
the Senior Sub-Judge decided that half 
the costs should be paid to Fazal Ilahi and 
the other half to the firm Mangal Singh 
Lakhbir Singh, R. B. Karam Chand 
deposited the amount. Half was taken by 
Fazal Ilahi and the other half by Mangal 
Singh Lakhbir Singh. On February 24, 
1938 their Lordships of the Privy Council 
upset the judgment of this Oourt and 
granted R. B. Karam Chand a decree 
against Mir Ahmad Aziz Ahmad with 
costs, x e 


; : 
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. After this there was a muddle of appli- 
cations. R. B. Karam Ohand made several 
applications in different Courts. It appears 
that he was not certain as to what steps 
to take in order to execute the decree of 
their Lordships of the Privy Council and 
also to obtain restitution in the matter of 
costs which he had paid. I do not pro- 
pose to notice all the applications which 
R. B. Karam Chand has been presenting 
to Courts from time to time. I would 
content myself by referring to the three 
applications, one for the execution of the 
deeree of their Lordships of the Privy 
Council and two for restitution under 
s. 144-151, Civil P. O. against Fazal Ilahi 
and Mangal Singh Lakhbir Singh, which 
he finally made on December 3,1938. He 
claimed interest for the period that the money 
had been with Fazal Ilahi and Mangal 
Singh Lakhbir Singh. Fazal Ilahi and 
Mangal Singh Lakhbir Singh controverted 
the rights of R. B. Karam Chand to get 
back the costs which he had paid in Court 
and which had been paid half and half té 
these two persons. The Senior Sub-Judge 
was not very clear as regards the legal 
position. He seems to have confused the 
execution of the decree of their Lordships 
of the Privy Council with the applications 
for restitution. But in the result he arrived 
at the correct conclusion that the money 
had to be paid back by Fazal Ilahi and 
Mangal Singh Lakhbir Singh, He there» 
fore ordered accordingly. He refused to 
grant interest to R. B. Karam Ohand on 
the amount. Mangal Singh, Lakhbir Singh 
and Fazal Ilahi have preferred appeals to 
this Court against that order. R. B. Karam 
Chand died in the meantime and his 
heirs have presented two cross-objections 
asking for interest to be allowed on the 
amount for which restitution had been 
This judgment will cover all four 
cases. Section 144, Civil P. C., runs thus: 
“(1) Where and in so far asa decree is varied or 
reversed the Court of first instance shall, on the 
application of any party entitled to any benefit by 
way of restitution or otherwise, cause such resti- 
tution to be made as will, so faras may be, place 
the parties in the position which they would have 
occupied but for such decree or such part thereof as 
has been varied or reversed; and, for this purpose, 
the Court may “make any orders, including orders 
for the refund of costs and for the payment of 
interest, damages, compensation and mesne profits, 
which are properly consequential on such variation - 
or reversal, e 

(2) No suit shall be instituted for the purpose of 
obtaining any restitution or other relief which could 
be obtained by application under sub-s (1).” 

The learned Counsel for Fazal Ilahi and 
forfangal Singh argued that the word 
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“parties” in s. 144, Oivil P. O., which 
I bave italicized above did not include 
their representatives. They urged that 
Fazal Ilahi and Mangal Singh Lakhbir 
Singh could not therefore be made liable 
under that section even if they were held 
to be the representatives of the judgmente 
debtors. They pointed out that the words 
used in s. 47, Oivil P. C., were “parties 
to the suit in which the decree was passed 
or their representatives” and stressed that 
the Legislature had deliberately omitted to 
use the words “or their representatives” 
(italicized by me above) when enacting 85. 
144, Oivil P, C., meaning that only the parties 
could take advantage of the secticn, In the 
alternative they denied that the assignee 
of the judgmentsdebtor (Fazal Ilahi) 
and the attaching creditor of the judg- 
ment-debtcr (Mangal Singh Lakhbir Singh) 
were representatives of the judgmentedebtor 
and on this ground also maintained that 
their clients could not be called upon to 
pay the money. The learned Counsel for 
the heirs of R., B. Karam Chand insisted 
that the word “parties” in s. 144, Civil 
P. O. included the persons who took the 
Place of the parties either by assign- 
ment or by operation of law. He pointed 
out that. Fazal Ilahi was an assignee 
and claimed that he was therefore a party. 
He referred to O. XXI, r, 53 (3), Civil P, 
O., which made an attaching creditor of a 
decree a party to the execution, and urged 
that the firm Mangal Singh Lakhbir Singh 
being the attaching creditor of Mir Ahmad 
Aziz Ahmad was also a party to the 
execution. He contended that both Fazal 
Ilahi and Mangal Singh Lakhbir Singh 
therefore, could be called upon to make 
restitution under s. 144, Civil P, O. Ihave 
no difficulty in holding that the word 
“parties” in s. 144, Civil P, O., includes 
their representativés, Section 146, Civil P. 
0., runs thus: 

“Save as otherwise provided by this Code or by 
any law for the time being in force, where any 
proceeding may be taken or application made by 

. Oragainst any person, then the proceedings may be 
taken or the application may be made by or against 
any person claiming under him,” . ` 

It is clear that by virtue of this section 
the word “parties” mentioned in 8. 144, 
Civil P, O., means persons claiming under 

them which obviously means persons who 
have succeeded to the position of the parties 
in the litigation either by contract or by 
operation of law or in other words who are 
their representatives. This was the view 
expressed by their Lordships of the P ivy 
Council when referring to s. 144, OiviNP, 
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O., in Raj Raghubar Singh v. Jai Intra 
“Bahadur Singh 55 Ind. Oas, 550 (1), The 
passage in the judgment at p. 554* 
(column 2) is as follows : 

“Sections 47 and 144’provide for the desision of 
questions relating to the execution, discharge or 
satisfaction of the decree and for restitution includ- 
ing the payment of mesne Profits, when a decree 
has been varied or revefsed; and they enact that 
any such questions shall be determined in the suit 
and not by a fresh suit. But these sections apply 

eonly to the parties or the representatives of the 
original parties and do nòt apply, to sureties.” 

(The italicized are mine.) The question 
for decision however is whether Eazal Ilahi 
and Mangal Singh Lakhbir Singh can be 
considered as the representatives of Mir 
Ahmad Aziz Ahmad so that they should 
be liable to restitution unders. 144, Civil 
P.O. There is no difficulty in the case of 
Fazal Ilahi, Fazal Ilahi is an assignee and 
an assignee is obviously a representative of 
the original party. If any authority be 
needed for this proposition I would refer to 
Jamini Nath v. Dharam Das (2) and 
Kumaruddin Mandal v. Raja Thakur 
Barham 45 Ind. Oas. 465 (3), I have no 
hesitation therefore in holding that Pagal 
Ilahi is a party and that he has been rightly 
ordered to pay up the money. The case of 
Mangal Singh Lakhbir Singh is not so easy 
to decide. On the one hand, an attaching 
creditor is to begin with a third party and 
not a party to the proceedings at all. He acts 
under O, XXI, r, 53 (3), Civil P. O. On the 
other hand there is the fiction that once he 
is brought on the record he can proceed to 
execute the decree, I would have had some 
difficulty in deciding this point if it wer 3 
absolutely res integra, but I find that the 
Madras High Court has in a similar cage 
reported in Anganna Reddi v. Subbaraya 
Chettiar (4) held that a person in the posi» 
tion of Mangal Singh Lakhbir Singh is 
liable to make restitution under sg, 144, 
hide P. O. The head-note of the ruling runs 
thus : 4 

“Whore the holder of a decree for money attaches 
a decree of his judgment-debtor and realizee a sum 
of money in execution of the latter decree, but on 
appeal the latter decree is reversed, the attaching 
decree-holder is liable to make restitution of the 
amount realized by him to the judgment-debtor in 


(1) 55 Ind. Oas. 550; AIR 1919 P O55; 46 I A 
228; 42 A 158; 22 O O 212; 6O LJ 682; 8ML J 
302; 18 AL J 263; 22 Bom. L R521; 13LW 82 


(P Ò). 

(2) 33 O 857; 4 O L J 192. 

(3) 46 Ind, Cas. 465; A IR 1918 Pat, 308; (1918) 
Pat. 24335 Pu W 141, s 

(4) 53 M 796; 127 Ind, Cas. 643; A I R 1930 Mad. 
787; 59 M L J 225; 32 L W 148; Ind. Rul. (1930) 
Mad. 1027. 

*Page of 55 Ind, Oas.—[4d,} 





212 
the latter decree under s. 144 read with O. XXI, r. 53 
(8), O. XXII, r. 10 ands. 146, Civil P, 0.” ; 

I agree with the'line of reasoning adopted 
by their Lordships of the Madras High 
Court in this respect. Undoubtedly, it is by 
a legal fiction that the attaching creditor 
becomes a party, but once he has been em- 
powered to execute a decree under O. XXI, 
r. 53 (3), Civil P, O., there is no reason 
who he should not be taken tobe a party 
fo the proceedings when he has,done 80. e 
I, therefore, hold that Mangal Singh Lakhbir 
Singh is also a representative of Mir Ahmad 
Aziz Ahmad for the purposes of s, 144, Oivil 
P. O., and the order of the lower Oourt 
calling upon the firm to refund the money 
is correct. ‘There remains the point as to 
whether the heirs of R. B. Karam Ohand 
are entitled to interest. I do not think it is 
the fault cf Mangal Singh Lakhbir Singh 
and Fazal Ilahi that they have to return 
the money. Consequently, there is no reason 
why they should be madeto pay interest 
on the amount. In fact their Lordships of 
the Privy Council did not allow any interest 
in almost similar circumstances in Jat 
Behram v. Kedar Nath (5): vide remarks 
at the bottom of column 2 on p. 271*, The 
result is that 1 dismiss the two appeals and 
also the two cross-objections with costs. 
Pleader’s fee Rs. 16 in this case. 

8. Appeals dismissed. 

(5) A IR 1922 PO 269; 69 Ind, Oss, 278; 49 I A 
351; 2 Pat. 10; 4 P LT 761; 32M LT 10; 370 14 
J 351; 27 OW N 582; 44M L J 735; 21 AL J 490; 
8 Bom, LR 643; (1923 M W N 368; 18 L W £02 


*Page ef A. I. R. 1922 P. O.—[#d.J 








BOMBAY HIGH COURT 
Oriminal Appeal No. 244 of 1940 
July 23, 1940 
BgeaumonrT, O. J. AND WAssooDEW, J. 
NARAYAN VASUDEV PHADKE—Aoousrp 
versus 
EMPEROR—OpposiTs PARTY 

Penal Code (Act XLV of 1860), as, 124-A, 153-A 
—Ezpression “classes” in 8. 153-A—Meaning ex- 
plained—Speech held, came under 3.124-A and not 
under s. 153-A. 

The expression “ classes of His Majesty's sub- 
jects " in s. 153-A ofthe I. P. O., is used ina 
restrictive sense as denoting a collection of indivi- 
duals or groups bearing a common and exclusive 
designation and also possessing common and sX- 
clusive characteristics which may be associated 
with their origin, race or religion, and the term 
‘glass’ within that sectiofi carries with it the idea of 
numerical strength so large as could be grouped in 
a single homogeneous community. [p. 214, col. 2.] 

In a speech before the membersof the Peasant's 
Union of a certain taluka, the accused said that if 
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only the landlords, the money-lenders and the Govt. 
were abolished, what a perfect world it would be for 
the peasants: no rents to pay; no debts to pay ; no 
taxes to pay! The accused continued that these 
zamindars and sawkars were oppressing the tenants 
and Govt. was behind them and that they could not 
get rid of the sawkars and zamindars unless they 
got rid of the Govt. : 

Held, that the accused had used words which 
brought the Govt, established by law in British 
India into hatred or contempt and which tended to 
excite disaffection towards that Govt. The accused, 
therefore, was guilty under s. 124-A, I. P. O. He 
was, however, not guilty under s. 153-A as sawkara 
or landlords could not be said to constitute class 
within the meaning ofthat section. 141 Ind, Oas. 
780 (1), relied on, 

Or, A. from the conviction and sentence 
passed by the Resident First Class Magis- 
trate, Kalyan, 


Messrs. D. N. Bahadurji, S.C. Joshi and 
K.T. Sule, for the Accused. 

Mr. R, A. Jahagirdar, Govt. Pleader, for 
the Crown. 


Beaumont, C. J.—This is an appeal by 
the accused against his conviction by the 
Resident First Class Magistrate of Kalyan 
under ss. 124A and 153-A, I. P. O. The 
speech, which lays the foundation for the 
charges, was delivered by the accused on 
February 26, 1940, to an audience consist- 
ing of the members of the Peasants’ Union, 
Kalyan Taluka. The circumstances in 
which the speech was made, according to 
the statement of the accused, were these. 
The accused had been for some years a 
member of the Servants of India Society, 
und his activities were devoted principally 
to measures for the amelioration of the 
distress of agriculturists. He says that in 
October 1939, the previous Govt. of Bombay, 
generally known as the Congress Govt., 
had passed through the Legislative 
Assembly and the Legislative Council of 
Bombay, three Acts+the Bombay Small 
Holders’ Relief Act, the “Bombay Ten. Act.” 
and the Bombay Agricultural Debtors’ Relief 
Act—the last two of which in particular the 


_ accused considered to be of great importance 


to agriculturiste. 

Those measures had not in February 1940 
been brought.» into operation, and the 
accused was organizing a march of the 
peasants of “Kalyan to take place on 
March 13, a march to the mamlatdar’s 


Kachery, in order to protest against the . 


delay of Govt. in bringing these measures 
into operation, So far, of course, the ac- 
cused was 
was quite entitled to protest against these 
meraes not having been brought into 
opefation, and was quite entitled to orgar 


on perfectly safe ground. He ° 
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nize a march of peasants as long as that 
did not result in a breach of the peace. 
But the particular object of- the speech 
which he made on February 26, was to 
instil into the peasants sufficient enthusiasm 
to induce them to take part in this march 
on the 13th of the next month, and in order 
to do that he had to make something in 
the nature of a fighting speech and to give 
the tenants a target at which their anger 
might be aimed, It was obviously no good 
In a speech of that sort to tell the peasants 
that their misfortunes were partly of their 
own making, that they married too young, 
produced more children than their land 
could support, and spent too much on mar- 
riage ceremonies, That would not have in- 
spired any enthusiasm and induced the 
peasants to attend the march. So the ac- 
cused in his speech made, as he was likely 
to do, an attack on the landlords, the 
money-lenders and Govt., and the question 
is whether his attack brings him within 
éither of the two sections to which I have 
referred, We have to take the speech asa 
whole and give ita liberal interpretation, 


-not laying too much stress on any particular 


sentence. 

The general argument is, as I have no 
doubt the accused would admit, a rather 
crude presentation, to an illiterate audience, 
of the socialist case, that if only the land- 
lords, the money-lenders and the Govt. were 
abolished, what a perfect world it would 
be for the peasants; no rent to pay; no 
debts to pay; no taxes to pay! That sort of 
speech, although inviting an answer, is 
certainly not illegal, but the accused une 
fortunately went rather too far in his abuse 
of the landlords and the money-lenders 


‘and in associating Govt. with those classes. 


The whole gist of his speech is to say that 


these zamindars and sawkars are oppressing 


the tenants and Govt. is behind them, and 
you cannot get rid of the sawkars and 
zamindars unless you get rid of the Govt. He 
Says in one passage : 

“Jf this Govt, disappears no one will take down 
speeches and these Govt. officials, that is, talatis, 
bailiffs, Policemen and other psrsons who inflict 
zulum on us and help the gamindara and effect 
unlawful . attachments these people will no longer 
inflict zulum on you after this Govt. disappears, for 
they will get no food.” 

Then in apother passage later on he says: 

“If sawkars have no support of Govt. behind 
them, these -sawkars will not recover their rent, The 


- aim of our Sangh(Association) is that the zamindar- 


rule and sawkar-rule must perish. And he who 
toils on the Jand must become the owner of that 
land. And for this zamindars and sawkars must 
perish, Similarly this zamindari system and sabari 
system must also perish. And if these oppressive 
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institutions are to perish, the brute force behind 
them must perish or it must eome into our hands* 
We must consider what we must do in order that it 
may perish. If this Govt. disappears no one will 
help sawkars and not evena penny of his will be 
recovered. This means that the sawker-rule, the 
zamindar-rule and the present Govt. are closely 
united.” 


It seems to me in those passages, and 
they are merely samples of the tendency of 
the whole speech, the accused has used 
*words which bring .the Govt, established 
by law in British India into hatred or con- 
tempt and which tend to excite disaffection 
towards that Govt. The case iĝ not dise 
similar from Emperor v. Maniben Kara 
(1), where it was” pointed out that to accuse 
the Govt. of gross partiality in favour of 
one section of the community against an- 
other section is calculated to cause dis- 
affection towards Govt, The plain effect of 
this speech is to suggest that Govt. is not 
looking after the interests of the peasants, 
but supporting those who oppress the 
peasants. In my opinion, therefore, the 
conviction of the accused under s. 124-A is 
tight. The case under s. 153eA is rather 
different. That section makes it an offence 
to promote or attempt to promote feelings 
of enmity or hatred between different classes 
of His Majesty's subjects, and that section 
is not always easy to apply. It is difficult in 
many Cases tosay what constitutes a class 
of His Majesty's subjects. The learned 

agistrate was of opinion that sawkars and 
zamindars were definitely classes of His 
Majesty's subjects ; they were a class on one 
side, and the peasants were a clase on the 
other side. So far as sawkars are concerned, 
it is, I think, impossible to say that they consti» 
tute a class. No doubt io many villages there 
are recognized sawkars or money-lenders, 
but there are probably many other people 
who indulge casually in money-lending, and 
it would be very difficult to say whether 
they came within the description or not, I 
think that the term “sawkars" in the sense 
of money-lenders is much toovague a term 
to designate a class within the meaning of 
s. 153-A. 

There is more difficulty about zamindars. 
It is, however, clear that’ the expression 
“zamindars” is not used by the accused in 
its technical sense, because there are no 
zamindars in the technical sense in this 
Province. So that we are not concerned to 
consider whether zamindars in a technical 
sense may Constitute a class, I believe there 


(1) 34 Bom. LR 1642; 141 Ind. Cas. 780; A IR 1933 
Bam. 65; 57 B 253; 34 Or. LJ 231; Ind. Rul. (1933) 
Bom. 153; (1933) Cr, Cas. 182. ` ; 
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is some authority for the proposition that 
they may, but we’have not to consider that 
question at all. The accused uses the word 
in the speech in question in the sense of 
landlords,—landlords, that is, who have let 
out their land; ata rent. There are diffie 
culties in saying that landlords who let out 
their land at a rent constitute one class, and 
the persons to whom the land is let out an- 
other, because obviously people might come 
into both classes in respect of the same land. 
If A lets land to B, and B sub-lets to C, B is 
a tenant taking the land on rent and aland» 
lord letting it on rent, and it is difficult to 
think that the classes refeyred to in s. 153-A 
are not mutually exclusive. But then it is 
argued by the learned Govt. Pleader that 
in this particular speech, which was directe 
ed to the members of the Peasants’ Associa- 
tion at Kalyan, tte zamindars referred to 
were the particular landlords to whom the 
peasants of Kalyan paid their rent, and 
therefore there would be no difficulty ia 
ascertaining thatclass. But I think thatto 
bring any bcdy of persons within the desg- 
cription of a class of His Majesty's subjects 
within the meaning of s. 153-A, the 
body of persons must posses a certain 
degree of importance numerically, One can- 
not say that every group of persons is pro- 
perly designated a class of His Majesty's 
subjects, For example, I should say that 
any one who attempted to promote feelings 
of enmity between members of the Appel- 
late Side Bar of this Court, and members 
of the Original Side Bar could not be said 
to be infringing s. 153A, because {I should 
shy that two sides of the Bar in a particular 
Court could not be designated as classes of 
His Majesty's subjects; they are mere 
groups. It is obviously very difficult to 
draw aline and say exactly what constitutes 
a class, and what does not, and we can only 
deal with*the particular case which is before 
us. In my view, the peasants of Kalyan 
and the persons to whom they pay their 
rent cannot be treated as classes of His 
Majesty's subjects within the meaning of 
8. 153-A, and it isnot necessary for our de» 
cision to go beyond that. I think, therefore, 
that the conviction under s, 153-A is not justi- 
fied and must be set aside. 

Wassoodew, J.—I should add nothing 
on my own account to what has already 
been said by my Lord the Chief Justice but 
for the fact that the question relating to the 
charge under s, 153-A, I, P, O., is of some 
importance and, so far as the actual 
decision is concerned, of almost first impes- 
sion. In my opinion, the expression “classes 
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of His Majesty's subject” in s. 153-A of the 
Code is used in a restrictive sense as denote 
ing a collection of individuals or groups 
bearing a common and exclusive designas 
tion and also possessing common and exclu- 
sive characteristics which may be associated 
with their origin, race or religion, and that 
the term ‘class’ within the section carries 
with it the idea of numerical strength so 
large as could be grouped in a single 
omogeneous community. It is truethat in 
the development of citizenship a sharp dis» 
tinction has arisen between one group of 
citizens and another based on purely 
materialistic or economic conception. For 
instance, the functional group, according to 
the economic theory, would be capable of 
being sub-divided into numerous smaller 
groups each described as a class in itself. 
The functional group might include the 
priestly class, the workers and the artisan 
class. Society could also be grouped ac- 
cording to the economic theory into the 
propertied class, the capitalistic class, like 
the sawkars, and the rentier class who live 
on the income of the property, and the 
labour class. That was not, in my opinion, 
what was contemplated by the farmers of 
8. 153-A of the Code. None of these groups 
can claim both exclusive and common 
characteristics which could be readily ass 
certained, and which, I think, constitute the 
essential quality of the class mentioned in 
s. 153-A, I. P. O. 

The distinction will appear clear when 
one has regard to the racial grouping of 
society such as Mahars, Chambhars, Chan- 
dals, and the like, or the sectarian division 
like the Brahmins, Lingayats, ete. In my 
opinion the term “landlord,” assuming that 
it was confined by the accused in his lec- 
ture to persons holding lands in Kalyan, 
could not be regardedas applicable to a 
class of His Majesty's subjects as conteme 
Plated by s, 153*A of the Code, who could 
be ascertained with certainty and who could 
be distinguished from any other class. The 
difficuly of distinguishing that class would 
arise from the possession of some lands by 
the tenant class also, for it is perfectly con- 
ceivatle thas a person holding land would 
also be a tenant. The reference to landlords 
as opposed to tenants in the speech is based 
principally upon the economie grouping of 
society. Assuming that society is capable 
of such grouping, it would be dangerous to 
say that any particular group is well defined 
as could be regarded asa distinct and ascer- 
tayeable class within the meaning of the 
section. 
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On the charge under s. 121-A, I. P. C. I 
have carefully read and re-read the Marathi 
speech, as transcribed by the Police steno- 
grapher, and its translation. The transla: 
tion does sufficient justice to the vernacular 
record, The impression created on my mind 
is that the first part of the speech is not 
offensive. It could reasonably be said that 
in that part of his speech the accused was 
attacking the policy of Govt. in relation 
to landlords, in that the ameliorative 
legislation was not brought into effect on 
account of want of sympathy with the needs 
of the peasants. If the attack was merely 
against the policy of Govt, in that respect, 
perhaps it could be said that the speech 
does not offend against the law. But 
there isa sudden digression noticeable in 
the latter part of the speech, and the im- 
pression created on my mind on reading that 
part of the speech is that the intention was 
to infuse hate of Govt, The argument of 
the speaker is that unless the landlord 
and the money-holder were exterminated, 
there could be no sufficient food for the 
peasants, and that as the Govt. was the 
ally of the landlord, the Govt. must also 
disappear, so that there could be no rent, 
no debt, no Police, etc. Having regard to 
the occasion and place and the class of 
people invited to listen to that sort of 
oratory, assuming. that the primary object 
of the meeting was toinduce the hearers 
to join the procession, I think the peasants 
in their ignorance would be led to think on 
hearing the speaker that he was promoting 
insurrection. That is clearly punishable. 

Per Curiam.—With regard to the sen- 
tence under s,124-A we suspend the sub- 
stantive sentence of imprisonment for eight 
months’ rigorous imprisonment for a year, and 
if within that time the accused is brought 
before us and we,think that he has made 
any further speech objectionable under s. 
124-A, we shall remove the suspension, 
and he will have to goto jail without any 
further trial. We maintain the fine of Rs. 200 
imposed under that section. 


D. Order accordingly. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 372 of 1937 
October 3,1940 
ZTA-UL Hasan; J. 

KALI CHARAN—PLsINTIFF— 
APPELLANT 
versus 
SURAJ BAII AND oTARRS— 
DerenpaNts— RESPONDENTS 

Evidence Act (I of 1872), 8. 68, Proviso— Speci- 
"Scally deified,” meaning of—Attesting witness 
hostile, whether ground for net producing him— 
Attestation, if included in execution—Civil Proce- 
dure Code (Act V of 1908), s. 107, O. XLI, 1, 27 
—Attempt to produce witness given up in trial Court 
—No attempt in lower Appellate Court—Opportuni- 
ty cannot be given i® second appeal. 

Where the defendant in a suit on a mortgage, 
denies in his written statement, the execution of the 
document, and states that it was not genuine, the 
execution is “ specifically denied within the mean- 
ing of the proviso to 8. 68, Evi. Act and it is, there- 
fore, incumbent on the plaintiff to produce at least 
one attesting witness. 

The fact that one of the attesting witnesses has 
turned hostile is no sufficient ground for not pro- 
ducing him. If he turns hostile the party producing 
P can obtain Court's permission to cross-examine 

im. 

The word “execution” as used in the provi§$o to 
B, 68 of the Evi. Act in the case of a mortgage bond 
means and includes not only the signature of the 
executant but the whole series of acts or formali- 
ties which are necessary to give the document vali- 
dity as a mortgage. Oonsequently the denial of 
execution includes the denial of attestation also, 
187 I O 644 (3), relied on. 

Where the plaintiff gives up an attempt to pro- 
dnce in the lower Court the attesting witness and 
while the case was in the lower Appellate Oourt no 
attempt is made by him to produce the witness or 
to .get the case remanded tothe trial Oourt for the 
evidence of an attesting witness, in these circum- 
stances it would not be just to the opposite party 
to send back the case at the stage of the secoad 
appeal, for the evidence of this witness. Order XLI, 
r. 27 is clearly not intended to allow a litigant 
who has been unsuccessful in the lower Oourt to 
patch up the weak parts of his case and fill up omis- 
sions in the Oourt of Appeal. 135 Ind. Oas. 532 (1), 
132 Ind. Cas, 259 (4) and 132 Ind, Oas. 721 (5), re- 
ied on. 


S. 0. A, against the order of the Civil 
Jadge of Lucknow, dated July 8, 1937, 


Mesers. R. B. Lal and M. M. Lal, for the 
Appellant. 


Messrs. Rajeshwari Pd. and Raj Bahadur, 
for Respondent No. 1. 


Judgment.—Thisis a plaintiff's appeal 
against an appellate decree of the learned 
Civil Judge of Lucknow dismissing his suit 
on a mortgage. 

The mortaagedeed° in question was 
alleged to have been executed by Ohhedi 
father of respondent No 2, in favour of 
Gaya Prasad, uncle of the plaintiff-appel- 
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lant, and the suit was for recovery of 
Rs.‘ 227-7-9, e 

The other respondents are subsequent 
transferees of the mortgaged progerty. The 
plaintiffs case was that he formed a joint 
Hindu family with his uncle Gaya Prasad 
and that on Gaya Prasad’s death he succeed- 
ed to tke joint property by right of survie 
vorship.’ The suit was contested by 
defendant No. 4 only who denied thg 
mortgagesdeed in suit. He also pleaded 
(that even if the deed be held to have 
been duly executed by Chhedi, the plaine 
tiff was “not entitled to maintain the suit 
as Gaya Prasads wife was living and as 
the plaintiff was not a member of a joint 
family with him. In any case, he urged, 
that the plaintiff was not entitled to a 
decree without producing a succession 
‘certificate. There was also a plea of 
limitation and the defendant claimed to 
be an agriculturist. 

Issues were framed by the trial Court on 
all these pionts and all of them were 
decided’ in favour of the plaintiff. Accord- 
ingly a decree was passed in favour of 
the plaintiff as prayed. The defendant 
appealed and the following three points were 
-urged before the learned Civil Judge who 
heard the appeal (1) That the plaintiff had 
failed to prove the execution of the mortgagee 
deed in suit: (2) That the plaintiff was not 
a member of a joint family with hjs 
uncle Gaya Prasad, and (3) That the 
defendant: appellant was entitled to the 
. benefits of the U. P. Agri. Relief Act. 

The latter two points were decided by the 
learned Civil Judge in favour of the plaintiff 
-and against the defendant-appellant but 
on the first point he held that the mort- 
gage-deed in suit had not been proved 
according to law as no attesting witness 
kad been called by the plaintiff, The 
appeal of the defendant was therefore 
allowed and the plaintiff's suit dismissed. 

The plaintiff brings this second appeal and 
urges that asthe contesting defendant had 
not ‘‘specifically denied” the execution of the 
mortgage-deed, it was not necessary for the 
plaintiff to produce an attesting witness. It 
appears that in proof of the deed in suit, 
the plaintiff examined himself. There were 
two attesting witnesses but one of them 
was said not to be traceable and about 
the other the plaintiff stated that he did 
not want to produce him as he had refused 
to give evidence in His favour. The learned 
Munsif was of opinion that there was no 
specific denial of the execution of the 
— document by the defendant and that 
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therefore the proviso to s. 68 of the Indian 
Evi. Act applied. The learned Civil Judgé 
was, however, of the contrary opinion and 
held that the denial of execution by the 
defendant was a specific denial within the 
meaning of the proviso to s.68 and that 
therefore it was incumbent on the plain- 
tiff to produce at least one of the attest- 
ing witnesses. I am of opinion that the 
learned Civil Judge was right in his 
opinion, The defendant not only denied 
the execution of the document but stated 
in his written statement that it was not 
genuine. I agree with the learned Civil 
Judge that by taking this plea the defen- 
dant put tke plaintiff to proof of the docue 
ment and that the plaintiff should have 
proved it according to law, ie 

I also agree that the fact that one of 
the attesting witnesses had turned hostile 
was no sufficient ground for not produce 
ing him, The plaintiff could undoubtedly 
have obtained the Oourt’s permission to 
cross-examine the witness, In (Tallur%) 
Peda~ Manikyam v. Vantabattina Peria- 
gadu, (A I R 1932 Mad. 148) (1) it was held 
that the provisions of s. 68 of the Evi. 
Act were mandatory and the fact that 
when called the said witness would prove 
hostile did not excuse the party produce. 
ing the document from this duty of 
calling the said witness. In the case of 
Surendra Bahadur Singh v. Behari Singh, 
(1939 O. W. N. 450) (2), which was a suit 
on the basis of a mortgage, the defend- 
ant pleaded that he did not admit the 
execution of the mortgage-deed and it was 
held by their Lordships of the Judicial 
Committee that the execution of the morte 
gage-deed was “specifically denied” by the 
defendant within the meaning of the 
proviso to s., 68 of the Evi. Act, In that 
case one of the five gttesting witnesses 
had been examined by the plaintiffs but 
as his evidence was held to be unreliable, 
it was held by their Lordships that the 
provisions of s. 68, of the Evi. Act had 
not been complied with. 

it was argued that what the contesting 


‘defendant dénied was the execution of 


tke document and not its attestation accorde 
ing to law but it has been held in various 
cases that the word “execution” as used 


(D A IR 1932 Mad. 148; 135 Ind. Gas. 532; 34 U 
W 683; Idd. Rul. (1932) Mad, 116, 

(2) 1939 O W N450; 181 Ind. Oas, 216; 430 W N 
669; 5 B R 592; 1939 OL R298; IL R (1939) Kar 
222; 50 L W 58; (1939) AL J 492; 20 P LT 565; 
41 F LR 598; (1939) M W N &67;41 Bom. LR 1047 
98) 2ML J 762; A I R 1939P0117;11RP O 
236 (P O). 
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in the proviso to s. 68 of the Evi. Act 
in the case of a mortgage bond means 
and includes not only the signature of 
the executant but the whole series of 
acts or formalities which are necessary 
to give the document validity as a morte 
gage [videe g. Har Krishna Panigrahi 
eee Panda, (187 Ind, Oas. 644) 

I am, therefore, of opinion that the 
finding of the learned Civil Judge on 
the point is correct. The learned Counsel 
for the appellant urged that ifit be held 
that the plaintiff had failed to prove the 
mortgage-deed, opportunity might be given 
to him now to produce one of the atteste 
ing witnesses, I am afraid, I cannot accede 
to this request at this stage, In the case 
of (Talluri) Peda Manikyam v.Ventabattina 
Periagadu, (A I R 1932 Mad. 148). (1) 
already referred to, it was held that where 
in the trial Court the pleading and the 
issues cover the question regarding proof 
ef execution of a document required by 
law to be attested and the plaintiff has 
given evidence though insufficient to prove 
its execution, the plaintiff cannot be allow- 
ed in second anpeal to adduce fresh evi- 
dence as regards the execution and that 
he cannot thus be allowed to patch up 
the woak parts of his case and fill up the 
omissions, In the case of Kazim Husain 
v. Shambhoo Nath, (8 O. W. N. 627) (4), 
also it was held that when a party could 
have applied to the lower Court for an 
adjournment to call further evidence but 
does not do so and takes the chance of 
a judgment in his favour.on the evidence 
then at his disposal, he will not be allowed 
to call it in the Appellate Court, Their 
Lordships of the Judicial Committee also 
held in the case of Parsotim Thakur v. 
Lal Mohar Thakur, (A, I. R. 1931 P. O. 
143) (5), that thé provisions of s. 107 as 
elucidated by O. XLI, r. 27 are clearly 
not intended to allow a litigant who has 
been unsuccessful in the lower Oourt to 
patch up the weak parts of his case and 
fill up omissions in the Uourt of Appeal. 
In the present case the plaintiff did make 
an attempt in the trial Court to get the 
case adjourned for producifg one of the 


(3) 187 Ind. Cas. 644; 690 L J 454; 430W N 
1025; AI R 1939 Oal. 688; 12 R O 600. 

(4) 8 O WN 627; 132 Ind. Oas. 259; Ind. Rul 
(1931) Oudh 259; A I R1931 Oudh 298. 

(5) A I R 1931 P'O 143; 132 Ind. Oas. 721; 33 
Bom, L R 1015; (1931) A L J 513; 35 O W N 786; 
Ind, Rul. (1931) PO 209; 34 LW 76; 54 OL J 1;12 
PL T 683; (1931) MW N 929; 10 Pat. 654; 6M Ld 
489; 58 I A 254 (P O). l 
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attesting witnessea but this request was 
éventually given up and,while the case 
was in the lower Appellate Court no 
attempt was made by the plaintiff to pro» 
duce an attesting ‘witness or to get the 
case remanded to the trial Court for the 
evidence of an attesting witness. In these 
circumstances it would not in my opinion 
be just to the defendant-respondent to 
gend the case back for the evidence of 
‘a witness*whom the. plaintiff should have 
produced long before this. ° 

The appeal, therefore, fails 
dismissed with costs, ° 


Appeal dismissed. 


and is 


D. . 


aana 


NAGPUR HIGH COURT 
Civil Revision Application No. 715 of 
1938 
April 1, 1940 
PUBANIK, J. 

MUNNA LAL AND aNoTHER— 
APPLIOANTS 
versus 
GOPILAL AND OTJgRI—OPPOSITE 
PARTY 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 88,8. 115—Property sold as entire property but 
really only share in undivided property—Bid of co- 
sharer should be accepted in place of that of last 
bidder—Court proceeding on wrong view of object 
and scope of O. XXI, r. 88—Interference in revision 
is necessary. 

In interpreting any rule, its pith and substance 
has to be considered, and itis not proper to add 
words which do not appear therein. “ What is 
sold” in r. 88 of O. XXI must necessarily mean 
what is sold lawfully, and in the eye of the law. 
It cannot be said that O. XXI, r. 88 applies 
only to a case where what is sold is admittedly 
a share in undivided immovable property. Ifthe 
Court comes to the conclusion that the claimant is 
a co-sharer and that he did offer his bid equal to 
the amount of the bid offered by the last bidder, the 
Court should not refrain from giving effect to its 
decision simply on the ground that ib” purported to 
sell the entire property. The moment the Court de- 
cides that the applicants were co-sharers in the 
property, the Oourtalso decides that what is sold 
is only a share in undivided immovable property, 
though apparently it purports to sell the entire prop- 
erty, and it isthe duty of the Court to adjudicate 
on the rights of the parties on what it finds 
{p. 219, cols. 1 & 2.) 

Where the Oourt below has proceeded on a wrong 
view of the law as regards the scope and object 
of O. XXI, r. 88, OivilP. O., it is deemed to have 
failed to exercise jurisdiction vested in it by law and 
interference in revision is necessary. Íp. 220, col. 


2] 
ofe tho the 


“oO. R App. order of 
Court of the Additional Subordinate Judge, 
Second Olass, Saugor, dated October 19, 
1938. 
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Mr. M. R. Bobde with Mr. R. N. Pad 
for the Applicants. ae 


Messrs, J, Sen, W. C, Dutt and W. B 
Pendharkar, for Non-Applicant No, 1. 


Order.—One Rambharos Upadhyay, a 
‘retired Sub-Inspector of Police of Saugor, 
Don-applicant Nc. 25 in execution of his 
decree in Civil Suit No. 55-B of 1936 against 
Ave persons (non-applicants Nos. 3 to 7, 
who were alleged to own a°’ house if 
Saugor as co-Sharers, attached the house 
‘and put it up for eale on May 7, 1938. 
Gopilal, on-applicant No. 1, is the auction« 
‘purchaser, 

One-fifth share in thi house belonging 
to one of the five co-sharers (non-applis 
cants Nos. 3 to 7) was however put up 
oe in sina of another decree 

was purchase y the applicants on 
May 4, 1937, and the auction-sale in their 
faveur was confirmed by the same Court 
which subsequently executed the decree in 
“Civil Suit No. 55-A of 1936, 
hen subsequently the entire house was 
Put up for sale on May 7, 1938, the ap- 
‘Plicants came forward as co-skarers to the 
‘extent of one-fifth share in the house and 
‘Offered their bid which was equal to the 
‘bid of Gopilal, non-applicant No. 1, the 
-auction-purchaser, and claimed that their 
bid ‘Should be substituted for that of 
‘Gopilal under O. XXI, r. 88, The Sal 
‘Amin before whom the bid wae offered 
finding that he was ordered by the Court 
to cell the entire house and not a share 
iD an undivided immovable property, de- 
clined to accept the bid of the. applicants, 
bat he reported to the Court what had 
‘happened at the sale, The applicants 
requested the Court executing the decree 
‘to treat their bid as final and confirm the 
sale in their favour ander O, XXI, r. 88, 
as they had a preferential right to bid 
‘equal to the amount of the last bid. The 
ourt however did not accede to the re» 
quest and rejected the application of the 
‘applicants. The applicants have now come 
up in revision. 
Order XXT, r. 88 runs as under:— 
_ “When the property sold isa share of undivided 
“Immovable proprty, and two or more persons, of 
-whom one is ‘a co-sharer, respectively bid the same 
sum for such property or for any lot, the bid 
“shall be deemed to be bid of the co-sharer."* 
_ The finding arrived at by the lower Court 
‘In the present- case ara — . 
(1) that the applicants were co-sharers 
to the extent of 1/5th share by rea- 
- _60n of their prior purchase ; 
(2) that there was a bid on their be- 
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half equal to the bid of Gopilal, 
when the auction-sale of the house 
was held on May 7, 1938, but the 
Sale Amin did not accept the bid 
as the entire house was being sold 
and not a share of an undivided 
immovable property ; 

(3) that the applicants could not claim 
to have their bid accepted in pre- 
ference to that of Gopilal under 
O. XXI, r. 88, as what was sold 
was the entire house and not a 
share; and 

(4) that the applicants could not dee 
posit 1/4th or 3/4ths as their bid 
was not accepted, but that this 
did not affect their right to be 
the purchasers if it be held that 
their contention that their bid 
should have been accepted be 
correct. 

It will thus be seen that the only point 
on which the Court below has negatived 
the claim of the applicants is that one ef 
the conditions precedent to the application 
under O, XXI, r. 68, is that the sale 
ordered should be a sale of a share of 
undivided immovable property, and that 
condition was not satisfied in the present 
case, The Oourt below argued, and the 
same argument is pressed before me by 
the Counsel for Gopilal, that in view of 
the wording of O. XXI, r. 88, unless the 
Court actually puts up to sale a share of 
an undivided immovable property no cos 
Sharer can come in and say that he is entitl- 
ed to pre-empt. ` 

It was argued that the words in the rule 
are not what in the eye of the law must 
be deemed to be sold, but what is being 
actually sold. The lower Court stated that 
the Sale Amin, though ordered to sell the 
entire house could not gay that in the eye 
of the law only a share therein was being 
sold, nor could the Court executing the 
decree grant a certificate of sale in rese 
pect of a share only when it put up for 
sale the whole honse and bidders actually 
offered bid for the entire house. 

The main afgument for the applicants 
therefore naturally centred on this point, 
and it was contended that the words of 
O. XXI, r. 88, are sufficiently wide to in- 
clude the construction placed by them on : 
the rule. “When the property sold is a 
share of undivided immovable property are 


;the opening words of the rule, and: if it 
is known that 1/5th of the property’ has 


ay e been sold, certainly it must be 
held that: what is sold is only 4 share of 


‘undivided property, though through mis- 
take or otherwise the entire house is put 
up for sale. The words “what is sold” 
could not mean what is purported to be 
cold, as argued by the other side. 

I am of the opinion, that the construc- 
ticn sought to be placed on the rule by 
the Court below is erroneous. In intere 
preting any rule, its pith and substance 
has to be considered, and it is not pro- 
per to add words which do not appear 
therein. ‘What is sold” must necessarily 
mean what is sold lawfully, and in the 
eye of the law. To permit the construcs 
tion placed by the Court below will open 
the door for fraud. Where it is intended 
to defraud co-sharers from bidding under 
this rule, the decree-holder has simply to 
say that the entire property is attached 
and sold, and if the co-sharer fails to 
notice the attachment proceedings and does 
not object under O. XXI, r. 58, he will 
be debarred from bidding at the auction 
simply on the ground that what is pur- 
ported to be sold and not what is sold is 
an entire property and not a sbare in 
undivided immovable property, though in 
fact and in the eye of the law the 
decree-kolder could not put up for sale 
anything more than a share in undivided 
immovable property. Such a construction 
does not stand to reason, Order XXI, r. 83, 
is intended to safeguard the rights of co- 
sharers in undivided immovable property 
and they cannot be deprived of that 
tight so lightly. The difficulties of the 
Sale Amin and the Court issuing the sale 
certificate as pointed out by the lower 
Qourt, are purely imaginary and have no 
force. Itis true that the Sale Amin not 
being conversant with the law and having 
been asked to sell an entire property will 
not be able to decide the claim by the 
co-sharer on the “spot, He will only make 
a record of the claim and put it up before 
the Court executing the decree. The Oourt 
executing the decree before whom the claim 
will be put up will then have to decide 
whether the claim is tenable or not. If 
the Court comes to the conclusion that the 
applicant is a co-sharer in the property 
and that though it purported to sell the 
entire property, what was being sold was 
only a share in the undivided immovable 
property, the Court will accept the bid of 
the co-sharer in place of that of the last 
bidder and while issuing a certificate for 
sale will make the position clear, I do 
not see any difficulty in this way, and I 
fail to see why. the Oourt should“ feel 
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itself power Jess to act when facts have 
¢ome to its knowledge and they are 
crystal clear, The executing Court is to 
act judicially and not arbitrarily, and 
particularly when the law gives a coe 
sharer a right of preemption, it is neces- 
sary for the Oourt to interpret the rule 
in a manner as will protect that right and 
not in a manner as will have the effect 
of depriving co-sharers of their right. 

* In acasé reported in Mahabir Singh v. 
Lal Ambika Bakhsh Singh .(1), it was made 
clear that it was for the Court and not 
the Sale Amin to decide questions of this 
nature. In Oudh there is also a rule 
framed by the Migh Oourt to that effect, 
but whether a rule is framed by the 
High Court or not under O. XXI, r, 88. 
I do not think it was ever intended that 
a Sale Amin should decide such questions. 
If the Sale Amin is not to decide the 
question and if it be his duty to lay the 
claim before the Court for decision, it 
could not be said that the Oourt is not 
competent to decide it, If the Court 
comes to the conclusion that the claimant 
is a cossharer and that he did offer his 
bid equal to the amount of the bid offered 
by the last bidder, it does not stand to 
reason that the Oourt should refrain from 
giving effect to its decision simply on the 
ground that it purported to sell the entire 
roperty. In fact the moment the Oourt 
Vocided that the applicants were co-sharers 
in the property, the Oourt also decided 
that what is sold is only a share in undivi- 
ded immovable property, though apparently 
it purported to sell the entire property, 
and it is the duty of the Court to Ad- 
judicate on the rights of the parties on what 
it finds. 

It was argued before me that O. XXI, 
r. 88, applies only to a case where what 
is sold is admittedly a share in undivided 
immovable property. This will open the 
door for fraud, as already observed by 
me, and I do not think that this was the 
object of the rule. Even assuming that 
this was so, and only admittedly a share 
was put up for sale, and a4 co-sharer 
came forward and his claim was disputed 
before the Sale Amin, the point whether 
the claimant is a co-sharer or not will 
have to be determined by the Civil Court. 
The rule does then contemplate investiga: 
tion of the claim by the Civil Court, and 
if so far as the word "co-sharer” is cone 
cerned, it is not argued that even that 

(1) 9 Luck. 77; 145 Ind, Oas. 281; 10 O W N 816; 6 
R O 38; A IR 1933 Oudh 401, f 
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term applies to an admitted co-share, I 
do not ses any reason for holding thit 
the other--part of the rule was intended 


“to apply only to a case of an admitted 
‘share being sold. The rule is capable of 


a proper interpretation, and an interpreta- 
tion that will promote the object of the 
rule and not defeats it should be Placed 
upon it. 

It was argued that a purchaser of an 
interest of a co-parcener in aft undivided 
item of an estate only gets a right to 
have the family estate divided, and it is 
not certain that the present applicants will 
necessarily get a share in the house in a 
suit for partition and yliance was placed 
on Mohanlal v. Tekchand (2), Kamtaprasad 
V. Madhorao (3), Ganpatrao v. Kanhayalal 
(4) and Deorao v. Asaram (5). I fail to see 
the logic or the propriety of this argument, 
No foundation has been laid in the’ Court 
below that the house is a co-parcenary 
Property and that there is some other pros 
perty of the co-parcenary for division. 
Moreover the question is immaterial in 
view of the fact that the applicants have 
already purchased J/5th interest in this 
house and 4-5ths or whatever is left in 
this house is being sold by this auction. 
On the sale of the property no CO- par- 
cenary interest in this house will be left 


. and’ there will not be a co-parcener in the 


Property, If the applicants are declared 
to be the purchasers, they will own the 
entire property, while if the applicants 
are held to be co-sharers, and the none 
applicant No. lis heid to be a purchaser 
of the rest, they will divide the house 
afnongst themselves without any co-par- 
cenary interest being involved in the 
case. I see no force in this argument. 
Though the non-applicant No. 1 by his 
application before this Court had challenged 
the findings of the Court befow on points 
decided in favour of the applicants, viz. 


‘the findings that the applicants were cce 


sharers and that they did offer their bid 
at the, auction equal to the amount of the 
last bid and that the fact that ‘they did 
not deposit the amount in time did not 
affect their claim if held to be tenable, 


“the Counsel who appeared for the none: 


applicant No, 1 did not challenge them 


-in argument and mainly contended that 


(2)9 N L R 18; 18 Ind. Cas. 826, ; 
(3) 25 N L R 28 (31); 116 Ind. Oas. 618; A I R 1929 
Nag, 60; Ind. Rul, (1929) Nag. 168. ` 


“yy (4) 30 N.L R29; 149 Ind. Oas, 349;6 R N 225; A I 


1934 Nag, 132 


`I (I LR (1938) Nag. 1 (6); 165 Ind, Oas; 480; Al 


R 1936 Nag. 203; 9 RN 82 
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the property sold not being a share of 
undivided immovable property, the applis 
cants had no case. I have come to the 
conclusion that this contention cannot pre- 
vai]. The other findings of the Court are 
unassailable on the evidence on record and 
were not seriously disputed before me. 
The result is that on the other findings 
arrived at by the trial Court, which I 


“accept. and on the finding given by me 


that the applicants as cosharers were 
entitled to bid when what was sold was 
in fact and in the eye of the law only 
a sharein undivided immovable property, 
though the property put up for sale was 
apparently a whole property, the execute 
ing Court ought to have accepted the bid 
of the applicants in place of that of the 
non-applicant No. 1. Inasmuch as the 
Court below proceeded on a wrong View 
of the law as regards the scope and object 
of O. XXI, r. 88, Civil P. O, is is deemed 
to have failed to exercise jurisdiction 


‘vested in it by law and interference in rè- 


Vision is necessary. 

I accept the application for revision and 
set aside the order of the Oourt below 
declining to accept the bid of the appli- 
cants, and direct it to accept the same 
in place of that of the non-applicant No, 1 
and to proceed further in the matter of 
the auction-sale according to law. The 
application for revision is allowed with 
costs. Counsel's fee Rs, 50. 


8. Application allowed. 





OUDH CHIEF COURT 
Application No. 44 of 1937 
September 27, 1940 

f Yorxg, J. 
SHEO NARAIN gnp orusrs— 
PLAINTIFF3—APPLIOANTS 
versus 
BAGESHUR AND orgers—DurenDants— 
— OPPosITE Party 

Limitation Act (IX of 1908), Art, 75—Instalment 
bond—Creditor to recover whole amount on defauli— 
Waiver of options-Practice in Oudh is to interpret 
facts in favour of waiver. 

An instalment bond provided that in case of de- 
fault the creditor would have an option to recover 
the whole amount. In asuiton the basis of it, the 
plaintiff pleaded payment of the instalments which . 
were time-barred but claimed to recover the whole 
balance on “default in the payment of some of the 
subsequent instalments whic fell. due up to the 
date of the suit, basing his cause of action on those 
defaults. It was established that the plea of the 
payment of the first two instalments was false but 
that@eo had accepted the payment in part, after the 
default of those instalments: - : 
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Held, that the general current of decisions in Oudh 
s clearly in favour of interpreting any facts which 
tan possibly be so interpreted as favouring the 
«iew that the creditor has waived the exercise of 
ihe option on the first instalment when he bases his 
sujt on subsequent defaults which are within limi- 

"ation, and does not seek to found his cause of action 
on the earlier defaults, In the case there was a 
waiver on the plaintifi’s part in respect of the option 
«which had arisen to him onthe first two defaults 

ex he was entitled to exercise the option on default 
m payment of the subsequent instalments. [p. 22?, 
zol. 2.] 

[Case-law referred to.] 

App. forthe revision of the order of the 
Additional Civil Judge (as the Judge of 
3mall Cause Court) Unao, dated January 16, 
1937. 


Mr. Siraj Husain, for the Applicant, 
Mr, Parmatma Saran Dwivedi, for the 
Opposite Party Nos. 1 and 3, 


Judgment.—This is an application on 

behalf of the plaintiff under s. 25 of the 
MProvincial Small Cause Courts Act from 
hę decision of the Additional Civil Judge 
«of Unao exercising the powers of a Small 
mOause Court. 

The plaintiff had instituted a suit to 
recover Rs. 475 on the basis cf an instal- 
ment bond said to have been executed on 
August 4, 1932 and providing for payment 
of the amount due by a first instalment 
of Rs. 22-8 and subsequent instalments 
of Rs, 20. The first instalment fell due 
on December 13, 1933, the next on May 9, 
1933, the 3rd on December 1, 1932, and 
subsequent instalments up to the date of 
suit in May 1934, December 1934, May 
1935, December 1935 and May 1936, The 
suit was filed on November 30, 1936 and 
the plaintiff claimed the whole amount due, 
excluding the first to instalments, which 
were, of course, time barred and which 
the plaintiff alleged to have been in any 
case paid up. Theecause of action was 
stated in the plaint to have arisen on 
December 3, 1933, in respect of the default 
of December 1, 1933, and on dates subse- 
quent to each of the other five instalments 
prior to the date of suit. 

The learned Judge of the Court below 
held that the bond was duly executed 
and was for consideration, that is in lieu 
of earlier debt. On the 2nd Issue “were the 
first two instalments paid ? If so, its effect?” 
he held that only Rs.20 were paid which 
were credited towards the first instalment of 
Re. 22-8, That payment was held to have 
been made and accepted on August 24, 


1933, subsequent to the default on ‘the . 


2nd instalment which was due on Map9, 
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1933. The learned Judge therefore held 
that the first two instalments had not 
been paid in full and therefore the aver- 
ment in the plaint on which the cause of 
action was laid as arising on the third 
default was not correct, He proceeded to 
hold that in these circumstances the plain- 
tiff could. not be deemed to have waived 
the option of recovery of the whole amount 
outstanding which arose on the date of 
the first amd second defaults. The sole 
question which is to be decided on this 
application is whether in the circumstances 
of the present case it has been erightly 
held that the plaintiff is not to be deemed 
to have waived the benefit of the provi- 
sion, and whether therefore the plaintiff's 
suit which is based on each of the sub- 
sequent defaults prior to the date of suit 
should not have been decreed. | 

Learned Counsel for the plaintiff-applicant 
relies on the principles underlying the 
decision in Nageshar Prasad Dube v, 
Bakridi (9 O. W. N. 250) (1) Gaya Din 
v. Khiali Ram (11 O. W. N. 1191) (2) 
and Jagat Jit Singh of Kapurthala His 
Highness the Raja Rajgan Sri Maharaja 
through Maharaj Kunwar Karamjit Singh v. 
Manodat (1986 O W N 665) <3). In the 
first of these cases the headnote runs as 
follows: 

“In order to claim the benefit of Art. 75 of the 
Lim. Act, it is necessary for the obligee to show 
that he has waived the benefit of the provisions 
entitling him to sue on an earlier default and 
that he bases his claim on the subsequent default 
in respect of which there is no waiver. It is not 
possible to lay down any hard and fast rule as to what 
would or would not constitute a waiver within 
Art. 75, Where the principal amount due on a 
money-bond is payable in four annual instalments 
and it is provided that in case of default in pay- 
ment of any instalment the obligee would have 
the option to recover the whole amount, a suit 
by the obligee not basing his claim on the pro- 
vision entitling him to institute a suit on the 
occurrence of the first default but showing that 
the cause of action accrued to him on the defaults 
which occurred in case of each of the last three 
instalments must be held to be under Art. 75 and 
the plaintiff should be deemed to have waived the 
benefit of the provisions which entitled him to sue 
for the whole amount on the occurrence of the first 
default, notwithstanding the fact that he states 
that he has been paid his first instalment and 
fails to prove the same.” 

The main distinction between that case and 
the present case is thatin the present case 
the suit is based upon the option although the 
cause of action is shown as having accrued 

(1) 9 OW N 250; 137 Ind. Cas, 223;A I R 1932 
Oudh 176; Ind. Rul. (1932) Oudh 227. 

(2) 110 W N 1191; 151 Ind. Cas, 852;7 RO 151; 
AIR 1934 Oudh 455. 

(3) (1938) O W N 665; 164 Ind. Oas. 431; 1936 0O L 
R 452:9 R O 69; A I R 1936 Oudh 384. 
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on the defaulte which occurred in the case of 
the last six ingtalments and not of the fitet 
two. The principle enunciated in this case is, 
to my mind, fairly clearly applicable to the 
present case. The learned Judge recognised 
that the plaintiff had pleaded payment of 
the first instalment and had been unable 
to prove it to the satisfaction of the lower 
Court, and he remarked that the only 
effect of it was that it was not possible 
to say that the plaintiff waived the benefit 
of the provision in respect of the first 
instalment 1 think that by this he meant 
that the effect really was that the plain- 
tiff had not claimed waiver in his plaint, 
He went on to hold that? the plaintiff was to 
be deemed to have waived the claim aris- 
ing on the first default (in the present 
cage it would be on the first two defaults) 
because he based his cause of action on 
the subsequent defaults and the option 
which arose on these subsequent defaults, 
The wording is not too satisfactory in one 
or two places but this is what I under- 
stand the learned Judge to have meant. 
Hee says at another place in the judgment, 

“the very fact thet the cause of action has been 
based on the defaults which occurred in the case 
of each of the last three instalments shows that 
the: plaintiff placed reliance on each of the defaults 
and did not ‘avail himself of the provision which 
gave him the option to sue for the whole amount 
on: the happening of the first default.” 

It might perhaps have been supposed 
that a distinction could be drawn between 
that case and the present case due to the 
fact that when the suit with which the 
learned Judge was dealing was filed all 
four instalments due under the bond had 
become due, and therefore the decision 
did not go far enough to cover a case in 
which at the date ofthe suit only some 
of the instalments had already fallen due 
and many others were still to fall due 
in the future. In the case of Jagat Jit 
Singh of Kapurthala v. Manodat (3), how- 
éver it was held by the same learned 
Judge, 

“in a suit on an instalment bond where the 
obligee is given the right to sue for the whole 
amount on the occurrence of default in payment of 
any instalment it is open to him to waive the 
benefit of the provision on the occurrence of default 
in payment of an instalment and yet to avail 
himself of that provision when a similar default 
takes place in the payment of a subsequent instal- 
ment, provided the claim is within time. What 
amounts to waiver must depend upon the circum- 
stances of each case and it cannot be laid down 
as a general rule that wherever a person omits to 
claim a particular améunt it must be held tocon- 
stitute a waiver. A creditor need not adduce 
affirmative evidence in support of waiver, which 
generally is to be inferred from all the surrounding 
circumstances,” b 
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In that particular case, however, tho» 
learned Judge for practical purposes didum 
base the conclusion that there had been 
waiver on the fact that the plaintiff had 
omitted to claim the amount due on the 
first instalment which had become time» 
barred. He took the view that the plain- 
tiff was evidently aware of his right to 
sue on the earliest default, and that as 
he did not do s2, and as he framed his 
plaint specially with an eye on the provi- 
sions of Art. 75 with a view to claim the 
whole of the amount of the bond (less 
that which had become time-barred) on the 
basis of the provision entitling the plain- 
tiff to recover the whole amount on tha 
occurrence of default in payment of any 
instalment, he must be deemed to have 
waived the exercise of the option on the 
first instalment. f 

In Gaya Din's case (11 O. W. N. 1191), 
(2), the same learned Judge sitting in Bench 
with another Judge held that 

“if a certain amount is agreed to be paid by 
monthly instalments with a condition that “in 
default in payment of any instalment, the- whole 
remaining sum should become payable, the creditor 
may accept payment of instalments after due date 
thereby impliedly waiving‘his right to sue for the whole 
amount due and may sue upon 8 subsequent default 
in payment of any future instalment. It is how- 
ever, not possible to lay down any hard and fast 
rule as to what would or would nct constitute a 
waiver.” 

The general current of decisions in this 
Court is clearly in favour of interpreting 
any facts which can possibly be so 
interpreted ag favouring the view that 
the creditor has waived the exercise of 
the option on the first instalment when he 
bases his suit on subsequent defaults 
which are within limitation, and does not 
seek to found his cause of action on the 
earlier defaults, 


The question then is, are there any facts 
or circumstances in thé present case which 
can lead to the inference that there has 
been a waiver on the part of the plaintiff? 
In the light of the decision in (9 O W N-25v) 
(1) the view taken by the learned Judge of 
the Small Cause Court that in view of the- 
fact that thee plaintiff has pleaded pay- 
ment he cannot be allowed to fali back 
on a plea of waiver is not sustainable. In . 
the present case we have it that the first 
instalment fell due in December 1932 and 
the second in May 1933. Despite the fact 
that the plaintiff had by the first default 
an option to sue for the whole amount. 
at once, he did not institute any suit either 
before the second instalment fell due nor 
yet within the period of three years from 
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he date of the first default. Similarly in 
e case of the second instalment not only 
lid he not institute a suit within the six 
months before the 3rd instalment fell due 
«or within three years, but after his default 
mad taken place, he also accepted pay- 
mment of asum of Rs. 20 towards the amount 
lue on the bond. It was said by the 
ower Court that a part payment of an ipn» 
italment after that instalment had fallen 
lue does not amount to an implied waiver, 
‘whereas the acceptance of full payment of 
an instalment which had fallen in default 
would amount to a waiver. Tomy mind the 
natter should be looked at ina different 
vay. The payment of Rs. 20 by the defaulte 
ag borrower afforded the creditor a good 
notive or a good reason for not institut- 
ng a suit against his debtor, and if the 
olaintiff had a good motive for not exercis- 
ng the option, that very fact is a reason for 
jupposing him to have waived it. 

Then again the learned Judge of the 
Scurt below has been led astray by think- 
ng that the plaintiff has in effect based 
iis cause of action on the first two instal- 
nents by alleging that those instalments 
aad been paid. He says, “it is to be noted 
shat in the present case the plaintiff had 
not omitted to claim these first two in- 
atalments.” It is incomprehensible to me 
how a party can be said not to have 
omitted to claim instalments for which he 
deliberately says he makes no claim, 
The reasoning upon which therefore the 
learned Judge says that there could nət 
be deemed to be any waiver by reason 
of the plaintiff not having omitted to claim 
those instalments is fallacious, 

Learned Oounsel for the opposite party 
has argued that there is nothing whatsoever 
on the record to justify the view that there 
has been any waiver. On the other hand 
there are the facts tp which I have drawn 
attention above and the very frame of the 
plaint which is based on the defaults sub- 
sequent to the first and second defaults, 
In the light of the decisions of this Court to 
which I have referred above I am of opinion 
that the circumstances present in this case 
do bring it within the current‘ of decision 
in the Cases quoted and make it, obligatory 
upon me to hold that there was a waiver 
on the part ofthe plaintiff in respect of 
the option which had arisen to him on the 
first two defaults. $ 

The learned Judge of the Small Oause 
Court has wrongly.dismissed the suit as 
being barred by limitation. I set aside 
the order of the Court below and hcid 
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that the suit was not barred by limitation.. 
As there are some points arising out of 
the plea that the defendants are agricul 
turists which are still to be decided, I 
remand the suit for-disposal to the Court 
below. The applicant will in any event. 
be entitled to his costs of this application. 


D, “Order accordingly, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No, 897 of 1938 
May 1, 1940 . 
IGBAL AHMAD, J, 
RAHMAT ULELAH—Derenpant— 
APPELLANT 
versus 
MOHAMMAD HUSAIN AND orazrs— 
PLAINTIFE8 — RESPONDENTS 

Transfer of Property Act (IV of 1882), a. 110 ~= 
Time limited by lease being one year or number of 
years—Lease must be deemed to last during the whole 
anniversary of day from which time commences— 
Landlord and tenant—~Tenant continuing after ter- 
mination of lease— His position~Notice to quit, if 
essential, . e 

Where the time limited by a lease is a year ora 
number of years, then, inthe absence of an express. 
agreement to the contrary, the lease must be deemed 
to last during the whole anniversary of the day 
from which the time commences, 141 Ind, Cas. 514 
(1), relied on. 

Where after the termination of the lease the ten- 
ant continues in possession of the house without the 
landlord's consent, bis position is no better than 
thatf a mere trespasser and he can be turned out 
of the house at any time without any Notice to 
quit. 


Messrs. B. Malik and Shah Muhammad 


Faizullah, for the Appellant. 
_ Mr. S. B. L. Gaur, for the Respondents. 


Judgment.—The subject of dispute in 
the suit out of which the present appeal 
arises was a house in the city of Banares. 
The house was admittedly let on rent by 
Shafiullah, one of the plaintiff-respondents 
to Rahmatullah, defendant-appellant, by 
means of a written lease dated December 10, 
1930. The lease was for a fixed period 
of three years, and the rent reserved by the 
lease was payable in accordance with Hindu 
calendar months. During the continuance of 
the lease, vizą on November 24, 1933, 
Shafiullah executed: a deed of wagf with 
respect to the house and appointed Muham- 
mad Husain and four others as mutawallis 
of the waqf, The mutwallis were cceplainte 
ifs . with Shafiullah and they are also 
respondents to the present appeal. On the 
very date on which the deed of waqf was 
executed Rahmatullah defendant got a lease 

e 
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“with respect to certain portions of the house 
‘from certain persons who are not parties 
tothe present fitigation and subsequently 
on November 6, 1935 Rahmatullah purchased 


the alleged rights of certain other persons in ` 


the house. It is common ground that 
Rahmatullah continued in possession of the 
‘house tillthe date of the suit giving rise 
to the present appeal, viz, till July 11, 
1936. 


On September 10, 1934, the plaintift- 
respondents, viz, Shafiullah and the mut- 
wallis, sent a notice to Rahmatullh defende 
dant, aking him to vacate the house by 
‘October 9, 1934, Rabmatullah did nst 
comply with the demand contained in the 
notice and then the-suit giving rise to the 
present appeal was filed inJuly, 1936, The 
plaintiffs claimed a decree for possession 
of the house by ejectment of Rahmatullah 
for arrears of rent and for mesne profits. 
The defendant -ccntested the suit on a 
variety of grounds. The defence found 
favour with ‘the trial Court and that Oourt 
‘dismissed the suit. But, cn appeal by the 
plaintiffs, the lower Appellate Court reversed 
the decree of the trial Court and decreed 
the plaintiff's suit. The lower Appellate 
‘Court wrote a remarkably good judgment. 
‘It held that the position of Rahmatullah 
being that of a lessee he was estopped from 
denying the title of Shafiullah and of the 
‘mutwallis. No exception can be or has 
‘been taken to this finding of the lower Appel- 
late Court. One of the pleas on which the 
plaintiff’s suit was contested by the defen- 
dant was that the notice given by the 
plaintiffs was not in compliance with the 
‘provisions of s. 106, T. P, Act. This con» 
tention had found favour with the trial 
‘Court but was repelled by the lower Appel- 
Jate Court, The conclusion of the lower 
_-Appellate Court as regards the validity of 
the notice given by the plaintiffs is assailed 
eby the learned Counsel for the appellant. 


The lower Appellate Court rightly held 
‘that the lease being fora period of three 
years expired on December 10, 1933 and 
thereafter the tenancy must be deemed to 
-be a tenancy from month to month in 
-accordance with the English calendar. 
-Having arrived at this conclusion, it held 
that the notice given by the plaintiffs was 
in compliance with the provisions of s, 106, 
T. P. Act. Iam unable to agree with this 
conclusion of the. lower Appellate Court, 
16 is clear frem the provisions of s. 110, 
T. P. Act, and the decision of their Lordships 
-of the Privy Council in Benoy Krishan Das 
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“Vv. Salsteciont (1), that where the time 
limited by a lease is a year or a number o) 
‘years, then, in the absence of an expres: 
-agreement to the contrary, the lease must 
be deemed to last during the whole anni- 
versary of the day from which the time 
commences. In the present case the lease 
in favourof Rahmatullah, defendant, com: 
menced from December 10, 1930, and there: 
fore the period of three years must be 
deemed to have expired on the midnight of 
Desember 10, 1933. After the expiry of 
the term of the lease the tenancy must be 
deemed to be a monhtly tenancy ending 
with the midnight of the 10th of each sub- 
sequent month, By the notice the plainte 
iffs called upon the defendant to vacate 
the house by October 9, 1934 Tae monthly 
tenancy, however, must be deemed to have 
continued till October 10, 1934. But the 
notice given by the plaintiffs did not require 
the defendant to vacate the house on a date 
on which the tenancy ended and was there. 
fore invalid in law. : 

But even though the notice was invalid 
the lower Appellate Court was, in my 
judgment, perfectly right in holding that 
the plaintiffs were entitled to a decree for 
ejectment of the defendant from the house, 
The lease, as already stated, éxpired on 
December 10, 1933. Thereafter, the defen- 
dant never paid rent to the plaintiffs nor 
was there any material on the record:to 
show that the defendant's continuance of 
possession was with the plaintiff's consent. 
On the contrary the defendant had begun 
to set up a title adverse to. the lessor from 
November 24, 1933, when he took the-lease 
of a portion of the house from ‘some third 
persons. ‘The position of the defendant 
was, therefore, not that of tenanteat-will 
after December 10, 1933, His ‘position was 
that of a tenant on sufferance. The defen- 
dant after the termimation of the lease, 
continued in possession of the house without 
the consent of Shafiullah and therefore his 
position was no better tham- that of a mere 
trespasser and he could be turned out of 
the house at any time without any-notice 
to quit. The lower Appellate Court was, 
therefore, right in holding that even though 
the notice was invalid the plaintiffs were 
entitled toa decree. For the reasons given 
above, I dismiss this appeal. In -conaider- 
ing the question of costs the case that tHe 


(1) A I R1932 P O 279; 141 Ind: Oas. 514; 591 A 
414; 60 0389; 90 WN 892; 63°M L J 685; (1939) M 
W N 1237; 16 RD 539; 37 OWN 1; 36° L W747; 
58 O LJ 319; 35 Bom. L R 6; Ind. Rul, (1933) P G 
22; (1933) A L J 423 (P O). . 
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‘possession of the defendant was that of a: 
“tenant on.sufferance was not formulated in 
the’ plaint: The allegation in the plaint 


“was that the tenancy continued till Octo: 


_ ber 9,1934 and the defendant was liable 

“to ejectment from the house as a notice was 

: served on him on September 10, 1934. This 

` basis of the plaintiffs’ claim has failed and 
the plea of the defendant as tothe invali- 
dit} of the notice has.prevailed. I therefore 
consider it just to order the parties to bear 
their own costs in all the Oourts, 


De. Appeal dismissed. 


:- GALCUTTA HIGH COURT 
~ Appeals Nos. 1264 and 1265 of 1938 
w July 3, 1940 
: Biswas, J. f 
MYMENSINGH LOAN OFFIOÈ, Lro.— 
` `> PLAINTIFF—APPELLANT 


5 


ot 


` er : . versus 
- BASIR SHEIKH AND OTHERS—DEFENDANTS 
E 3 — RESPONDENTS. 

Bengal Agricultural Debtors Act (VII of 1936), 
8, 33—Arrears of rent included as debt by tenant, 
in hia application to Board—Subsequent suit by 

. landlord for ejectment simpliciter under a. 48-0, 
Bengal Tenancy Act (VIII of 1885), without claim- 
ing rent, whether rent suit barred by s. 33. 

Where a debtor in his application to the Debt 
Settlement: has included as debt, arrears of rent due 
in: respect of his holding, a subsequent suit by the 

+ landlord under s. 48-0, Ben. Ten, Act, for ejectment 
“simpliciter, based on the failure of the tenant to 
“pay the arrears cannot be said tobe a suit in res- 
ect of rent within the meaning of s. 33, Ben. Agri, 
~ Debtors -Act-and is, - therefore, barred. The fact 
that under the proviso to, cl. (a) of s. 48-O read with 
8. 66, sub-s. (2), Ben, Ten. Act, the decree for eject- 
ment passed in such a suit cannot be executed, if 
the defendant pays up the arrears with interest and 
.gosts into Court within a specified period from the 
ate. ofthe decree does not make it a decree for 
ent: itremains a decree for ejectment all the 
same, > 


wi 
P, 


ERS x ro 

“=, As. from the appellate decrees of the Sube 
Judge, `Fourth Court, Mymensingh, dated 
tarch 25, 1938. 


„qqMessrs. Amarendra Mohan Mitra and 
„„&run Kumar Dhar, for the Appellant. 
oda Messrs, Haridas Gupta ands Anil Behari 


-ithaduri, for the Respondents. | 
> -Judgment.—In my. opinion the judgment 


bet. the ‘learned Subordinate Judge in these 
Kwo appeals must be set aside. The appeals 
“arise out of two suits for ejectment under 
s.-48-C, Ben. Ten. Act,- and ‘the only ques» 
tion is whether the. suits were barred by 
s. 33, Ben, Agri.: Debtors Act, 1935. 
This section . lays down that except ‘as 
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provided in. the Act, no Civil or Revenue 
Court shall entertain a suit, application or 

* proceeding: against a debtor in respect of 
any debt in¢luded in an application under 
8.8 or in a statement under sub-s, (1) of 

‘s. 13, proceedings in connection with which 
are pending before a Board. It appears that 

“the defendants had made an application to 
a Debt Settlement Board in which they 
had included the arreare of rent for non- 
Payment of which the plaintiff brought these 
suits. There can be no question that these 
arrears constituted a “debt” within the 
meaning of the Act, but the point is whether 
the suits could on hat account be regarded 
as suits “in raspect of” such debt. 

As already stated, the suits were brought 
under s. 48-0, Ben. Ten, Act, and were suits 
for ejectment simpliciter, in which there 
was no claim for arrears of rent. The cause 
of action was merely the failure of the 
under-raiyat to pay the arrears, and it is 
not disputed that the arrears were due and 
had not been paid. That being so, I do not 
see how the suits may be said to be suits in 

. respect of arrears of rent, It may be “hat 
under the proviso to cl. (a) of 8.480 read 
with s. 66, sub-s. (2), Ben. Ten. Act, the 
decree for ejectnient passed in such a suit 
cannot be executed, if the defendant pays 
up the arrears with interest and cosis into 
Oourt within a specified period from the date 
of the decree. But in my opinion that does 
not make it a decree for rent: it remains 
a decree for ejectment all the same, though 
no doubt the defendant may avoid tho 
ejectment, if he pays up the arrears, Thera 
is no obligation, but only an option to pay, 
and even such option arises not under the 
decree, but by virtue of some specific 
statutory provision. It is impossible to hold 
therefore because of these provisions, that 
such a suit is a suit for rent, or one “in 
respect of” rent within the meaning of s, 33, 
Ben, Agri. Debtors Act. In my opt= 
nion, the learned Munsif wascorrect in holde 
ing that the suits were maintainable. The 
result is that the appeals are allowed, the 
jadgment and decrees of the learned Bub- 
ordinate Judge are set aside, and those of 
the trial Court restored. The Plaintiff will 
be entitled to his costs in all the Courts, 


Appeals allowed. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 74 of 19388 . 
November 23,1939 
Lzaou, O. J. AND KRISANABWAMI 
AYYANGAR, J. 
8, Y. SUBBA RAO—ArPELTANT 
versus 
OALICUT CO-OPERATIVE URBAN 
. BANK, Lro., CALICUT—RESPONDENT 
Co- „operative Societies Act (II 
under, 7. 19 (7) ae a ge ha re fleg 
in Civil Court under r. 15 7) (c)}—Limitation Act 
(IX of 1908), Arts 182, 181—Article applicable, 
An award under the .Co-operative Societies Act 


attracts’ all the provisions of the Oivil P. O., in the 
måtter of execution. If it attracts all the provisions 


of the Ocde with regard to execution it must, of - 


necessity attract’ the provisfons of the Lim, Act 
which apply tothe éxecution of decrees. The award 
when it is filed has to be executed as a decree of 
the Court and in effect it becomes a decree of 
the Court, As the provisions of the Civil P. O., 
the provisions of 8.48 of the Oode must apply. 
Section 48 provides that a decree shall run for 
a period of twelve years, provided, of course, 
that steps in execution are taken at intervals of not 
more than three years ag required by Tt. 

Lim, Act. Jf s. 4¢ applies, it follows that the ap- 
propriate Article is 182 and not Art, 181, If Art. 182 
doeg not apply but Art. 181 does, there would 
be a conflict as Art. 181 fixes a period of three 
years and s. 48a period of twelve years. 167 Ind. 
Oas. 223 (1), Overruled, 104 Ind. Cas, 808 (3) and 
156 Ind. Oas. 747 (4), relied on. 


L. P, A. against the judgment of Mr. Jus- 
tice Venkataramana Rao, reported in 185 Ind. 
- Oas, 230. 


Mr. N. R. Sesha Ayyar, for the Appel- 
lant. 


Mr, K. Kutti Krishna Menon, for the Bas 
pondente . 


- ¥ "Leach, C. J.—This appeal raises the ques- 
-ticn whether Art, 181 or Art. 182, Lim, Act, 
applies to the execution of an award passed 
' under s. 51, Co-operative Societies Act, 1912. 
Tf the article which applies is Art. 181 an 
award which was filedin the Court of the 
District *-Munsif of Calicut for execution 
‘will be time-barred. If Art, 182, applies it 
still may be executed. The District Munsif 
and the District Judge of South Malabar 
on appeal held that Art. 182 applies and 
their- decision was confirmed in a second 
appeal which was decided by Venkatara- 
mana, Rao, J. The learned Judge has 
dealt with the argument in full and we 
are in complete agreement with his obser- 
vations. Rule 15 (7) (e) of the rules framed 
under the Act, states that on application to 
the Civil Court haying jurisdiction over the 
subject-matter cf the decision or award, the 
Court shall enforce the decision of award 
asif it were a final decree of. the Court, 


a 
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nad were it not for the judgment of Cornish,’ 
J. in Co-operative Credit Society v. Chinna- 
swami Udayan (1), we should not have 
that there would have been 
any doubt about the applicability of Art. 182. 
It is conceded by the learned Advocate 
for the appeliant,as it must be, that an 
award under the Ocoperative Societies Act 
attracts all the provisions of the Civil 
P.C. in the matter of execution, If it 
attracts all the provisions of the Oode with 
regard to execution it must, in our opinion, 
of necessity attract the provisions of the 
Lim. Act which apply to thé execution of 
decrees. The award when it is filed has to 
be executed as a decree- of the Court and 
in, effect it becomes a decree of the Court.’ 
As the provisions of the Civil P. G. ad» 
mittedly apply, the provisions of s, 48 of 
the Oode must apply, Section 48 provides 
that a decree shall run for a period of: 
twelve years, provided, of course, that steps 
in execution are taken at intervals of not 
more than three years as required, .by 
Art. 182, Lim, Act. If a. 48 applies, if *fol-- 
lows that the appropriate Article is 182 and 
not Art. 181. If Art. 182 did not apply but 
Art. 181 did, there would bea conflict as 
Art. 181 fixes a period of three years aid 
6. 48 a period of twelve years, : 

Cornish, J. considered that the qüestion 
was really decided in Sambasiva Mudaliar 
V. Panchanadha Pillai (2), but we do not 
accept that opinion. Sambasiva Mudaliar v. 
Panchanadha Pillai (2), related tothe provi- 
sions of s, 40, Revenue Recovery Act, the 
wording of which is very different from the 
wording of r. 15 (7) (e), Co-operative Socie- 
ties Act. We capsee no reason.for apply- 
ing the decision in Sambasiva Mudaliar v, 
Panchanadha Pillai (2), to acase like the 
present one, and we consider that Co ope 
rative Society v. Chinnaswami Udayan (1), 
was wrongly decided, As indicated by 
Venkataramana Rao, J, in his judgment 
the decision of the Calcutta High Oourt in 
Re Relvedere Jute Mills, Ltd. v. Hardwari- 
mull & Co. (3). which was followed by this 
Oourt in Hindu Religious Endowments 
Board, Madrasv. Shirur Mutt (4), has direct 
bearing cn the question undor discussion. 
The Oaloutté case had reference to the exe» 


Q) IL R (1937) Mad. 495; 167 Ind, Cas, 293; A I 
R 1937 Mad. 31; mM Ld 759; (1936) M W N 1198; 
44 LW 720;9R M4 

(2) SLM 34 MLIMA 41, 

550 499; 104 Ind, Oas. 808; AI R 1927 Cal. 

853; 31 C W N 109 

(4) 58 M 760; 156 Ind. Oas. 747; A I R 1935 Mad 
deuaa L J 200; 41 L W 264; (1935) M W N 1425. 
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ution of award under. s. 15, Arbitration 
Act, which says that where an award.has 
been filed in Court, it (shall unless the 

=<Jjourt remits it to the re-consideration of 
the arbitrators or umpire or sets it aside) be 
enforceable asif it were a decree of the 
Court. 
att 181, applied. Rankin, C. J. remark- 
@ Wi 


“re one looks at the question of limitation from 
the point of view of the different alternatives, there 
«an be one inference only and that is that the 
words employed by the Legislature in sub-s. 1 of 
«3. 15, Arbitration Act, were intended to go to the 
question of limitation as well as to the question of 

—«procedure.” - 

There is no difference here between s. 15, 

Arbitration Act, and r. 15 (7) (e), Co-opera: 

BRive Societies Act, and as Re Relvedere 
Jute Mills, Ltd. v. Hardwarimull & Co. (3), 

Bthas been accepted by a Bench of this Court 
as embodying the correct statement of the 
law it decides the matter. The appeal will 
be dismissed with costs, 


ep." Appeal dismissed, 
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OUDH CHIEF COURT 


Eexcution of Decree Appeal No. 9 of 1338 - 


September 30, 1940 
. Guotam Hasan, J. 
Babu BITA RAM—JUDGMENT-DEBTOR— 
: . APPELLANT 
versus 
Baba BADRI DARS —DEORRE-HOLDER— 
AND ANOTABR—RESPONDENTS 

Civil Procedure Code (Act V of 1903), as. 47, 102— 
Suit of the nature cognizable by Small Causes Court 
—Vatluz of subject-matter notexceeding Rs. 500—No 
second appeal lies from.an order in execution of 
decree passed in such suit. 

Where in an execution of a decree obtained in a 
suit of the nature cognizable by a Small Oauses 
Oourt, where the amount orthe value of the subject- 
matter of tha original suit does not exceed Rs. 500, 
an order is passed, no Second appeal is maintain- 
able against the order. 

[Case-law referred to.} 


. Ex.D. A. against the order of the Addi- 
tional Civil Judge of Fyzabad, dated Jan- 
mary 25, 1938.. 


Mr. Sri Rama, for the Appellant. 


Mr. Sooraj Narain, for Respondent 
No. L : 


‘Judgment.—This is an appeal filed by 
one of the judgment-debtors purporting to 
be under s. 47 of the Civil P. U. 

The facts are as follows. 


Respondent 
‘No. 1, decree-holder, 


BITA RAM v. BADRI DASS (OUDE) 


Tt was held that Art. 182 and not, 


e obtained a decree- 
for Rs. 85 with costs and future interest” 
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against the appellant and respondent No. 2 
to’the extent of the assets received by 
them from one Baij Nath deceased who 
originally owed the debt to the respondent 
No. 1. The suit was filed against the 
appellant judgment-debtor and respondent 
No. 2 as legal representatives of the 
deceased Baij Nath, “The suit was deere- 
ed by the learned Munsif of Fyzabad 
sitting on the Small Causes Court side. 
Iù execution of the decree the decree: 
holder attached a plot cf land and a certain 
house ‘situate on Nos. 288, 289, “290, 291 
and 292. The attachment was ordered by.. 
the same learned Munsif sitting on the 
regular side. The judgment debtors filed 
objections to the attachment alleging that 
the property attached did not, belong 
to the deceased Baij Nath- but to ‘them 
exclusively. ` The learned Munsif allowed: 
the objection in respsctof the house but 
disallowed it in respect of the plot. In 
appeal by tbe decree-holder the decision 


. of the learned Munsif was set aside in 


respect of his order relating to the house 
and it was held by the lower Appellate 
Court that the house did not belong to 
the judgment-debtors exclusively but that 
it eons to the deceased Baij Nath as 
well. 

The judgment-debtor now files this second 
appeal against the dismissal of his objec» - 
tion by the lower Appellate Court. 

preliminary objection is taken on 
behalf of the decree-holder that a second 
appeal is not maintainable under the pro- 
visions of s. 102 of the Civil P. O. I have 
heard the learned Counsel oa both sides, 
at some length and I am of opinion, that 
the contention must prevail. 

Kaga 102 of the Civil P. O. lays down 
that— ': 

“no second sppeal shall lie in any suit of the 
Mature cognizable by Oourt of Small, Oauses, 
when the amount or value of the subject-matter, 
of the original suit does not exceed five hundrad 
rupees. 

The learned Oounsal for the appellant 
contends that s. 102, Oivil P. O. applies 
only to suits and not to execution proceed» 
ings and that the objection having been 
made under s. 47 of the Oivil P. O. a 
second appeal could lie to this Oourt, 
The learned Counsel is unable to refer 
to any authority of any Oourtin support 
of the contention which he has advanced. 
In my opinion the matter is concluded by 
a long catena of decisi$as of the various 
High Courts in India including our own 
Court -that in the casa of a suit of the 
natuss of Small Cause no second appeal 
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lay under s. 586 of the Civil P. C. whether 
the appes] wag against the decision in 
the suit or whether the matter arose in 
the course of the execution proceedings, 
The earliest case is reported in Mast. Umut» 
ul-Athar Begum v. Baldeo Das (4 O. ©. 404) 
(1). It was an exegution case decided by 
& Bench of the old Court of the Judicial 
Commissioner. In the ‘case reported in 
Gudar Singh v. Kandhai Lal, (A. I, R 
1918, Oudh 269) (1) (2), it was held by Mr. 
Lindsay, J. C. that, 

“no second appeal lies from an order passed in 
execution of a decree obtained in any suit of the 
nature cognizable by the Court-of Small Causes 
where the smount or valueeof the subject-matter 
of the original suit does not exceed Rs. 500,” 

In Lala Nand Lal v. Syed Ali Akbar, 
(A.I. R. 1936 Oudh 129) (3) if was held 
thst 

“Where a suit cognizable by a Court of Small 
Causes is tried by a Munsif as a regular suit no 
second appeal lies from it under s. 102 of the Civil 
P.O. 


Similarly in Ram Charan v. Kedar Nath 
(A I R 1937 Oudh 244) (4), a similar view 
wae taken. Coming io the Allahabad deci- 
sion a Full Bench of the Allahadad High 
Gourt following an earlier decision of the 
same Court reported in Harakh v. Ram 
Sarup (IL R 12 Allahabad jp, 579) (5) 
decided in a case under the old s. 586 of 
the Code of 1882 corresponding to the 
present s. 102, Civil P. O. (1808) reported 
in Din Dayal v. Patra Khan, (I, L. Re 18 
Allahabad p. 481) (6) that 

“no second appeal will lie in respect of an order 
made in execution proceedings in a suit of the 
‘nature cognizable in a Court of Small Causes where 
he subject-matter of the suit doesnot exceed Rs, 600 
in value.” , Pp ; 

Similar view was taken in the follow- 
ing decisions of the Allahabad High Court 
reported in Sant Prasad v. Bhawani Prasad 
{A I R 1921 Allahabad, p. 55 (2) (7), Ram 
‘Raj Dassundhi.v, Mst. Umraji, (A I.R 1926 
. Allahabad, p. 345) (8) and Mst. Mendha 
‘Kunwar v. Ganga Saran Sahu, (A I R 1927 
Allahabad, p. 740) (8). Lastly it has been 
held by a Bench of the Sind Judicial Com- 


missioner Court in a case reported in 
Q) 8 00404 l 
(2) A I R1918 Oudh 269 (1); 46 Ind. Cas, 82; 50 L 
187 


d : 
(3) A IR 1936 Oudh 129; 165 Ind. Oas. 251; (1935) 
O W N 1244; 1936 O L R 604; 9 R O 178 (2). 

(4) AIR 1937 Oudh 244; 167 Ind. Oas. 557; 1937 
© L R149; 19370 WN 263; 9 RO 397; 13 Luck, 


204. |, 
(5) 12 A 579; AW, 1890, £06. 
(e) 18 A 481; A W N 1896, 160. 
(7) AR 192) AN. 55 (2); €O Ind, Cas 83); 19 A 
L J 73; 43 A 403. 
. (8) AIR 1926 AlL 345; £3 Ind. Cae. 292, | 
- (9) AIR 15297 All. 740; 103 Ind. Cas. 314, 
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Khan Chand Maya Ram v.Pessumal Lakh; 
mal, (A LR 1939 Sindh, p. 360) (10) th: 
s. 102 not only applies to appeals but | 
orders in execution under s, 47 of tt 
Code. ; 

1 may also refer to the Full Bench ca: 
of the Madras High Court reported i 
Soundaram Ayyar Vv. -Senkia Noaicka 
(I L R 23 Madras, p, 547) (11), whic 
arose under the old s. 586 of the Oiv 
P. O. where it was held that no secon 
appeal lay from a decision in a suit « 
the nature cognizable in Courts of Sma 
Oauses. Having regard to the aforeeme1 
tioned decisions I am satisfied that th 
preliminary objection is well-founded an 
this second appeal is not maintainabli 
The learned Counsel for the appellant he 
also asked me to treat this appeal as 
revision if it is held that the preser 
appeal is not competent. Even if I wei 
prepared to entertain the matter und 
s. 115, Civil P. O. on the revisional sid 
I do not think that the case falls withi 
the purview of that section. There igr 
question of jurisdiction involved in tk 
case nor am I ccnvinced that there 
any illegality or material irregularity con 
mitted by the lower Appellate Court. 
is urged that the decision of the lowi 
Appeliate Court dismissing the objectic 
proceeds upan acertain admission containe 
in Es. A+! a plaint filed by the judgmea 
debtor and respondent No, 2 in the ye: 
In para, 
cf that plaint the plaintiffs admitted th: 
the deceased Baij Nath had a share i 
the house in ‘dispute. It is urged befo: 
me that the. admission relates not to tl 
house attached in this case. but to son 
other house and reliance is based on t) 
boundaries contained in Ex. Ael and tł 
certificate of search fled by the decre 
holder dated August 7, 1936 in the pr 
sent execution proceedings. I have cor 
pared the boundaries given in the ty 
documents and have also considered the or 
evidence produced in the case. Exhibit A 
was filed in the case by the decree-hold 
and ite geauineness was admitted by t 
Aidamenedebicr In his evidence befo 
the Court‘as P. W.No. 1 the judgmer 
debtor made no ‘attempt whatsoever 
explain the admission contanined in Ex, A: 
No question was put to him by his Couns 
to show that the admission contained 
Ex. A-1 related to a different house as 

(10) A IR 1939 Sind 360; 185 Ind. Cas, 486; (19: 


Kar 342;12 RS 165, 
(11) 23 M 547; 10 M L J 329-(F B). 
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marged now before me. I amof opinion that 
it was the bounden duty of the judgment- 
debtor himself to show that the admission 
contained in Ex. A-1 was either mistaken 
or untrue or it related to a different pro- 
perty altogether. The point raised here 
does not appear to have been raised in 
either of the two Courts below and it seems 
to methat the decision on the merits by 
the lower Appellate Court is perfectly justi- 
fied, Ido not think therefore that s. 115 
has any application to the facts of this 
case. The lower Appellate Court had a 
jurisdiction to decide as to whether the 
attached house belonged to the judgment- 
debtor exclusively or whether the deceas- 
ed Baij Nath had any share in the said 
house. That decision is not liable to any 
interference in revision under s. 115 of the 
Oivil P. C. 
This appeal therefore fails and is dis- 
missed with costs. 


D. Appeal dismissed. 


PRIVY COUNCIL 
Appeal from the Oalcutta High Court 
July 18, 1940 
Viscount Mavauam, LORO WRIGHT AND 
SIR Georgs RANKIN. 
Messrs, T, & J. BROOKLEBANK, Lro.— 
APPELLANT 
versus 
NOOR AHMODE— RESPONDENT 
Tort—Negligence—Reaponsibility of shipowner for. 
health of crew—Shipowner using reasonable care 
to keep ship seaworthy and equipped with medical 
stores, whether guilty of negligence—Deck crew 
falling #l— Master and chief steward doing all that 
was possible, held not guilty of negligence—-Common 
employment—Doctrine of—Applicability in India, 
The responsibility of an owner of a ship in regard 
to the securing of the health and safety of the crew 
is in general limited tothe exercise of reasonable 
care, though a higher degree of. responsibility may 
be imposed on him by statute, in which case the 
duty is generally imposed in mandatory terms, 
Where the shipowner has taken all reasonable care 
to keep his ship seaworthy and equipped with 
medical stores and there are no defects found in the 
equipment ofthe vessel or in regard to the com- 
petence of the officers or to the arakan of working 
the ship, the shipowner cannot be sdid to be guilty 
of negligence, g 
When during the voyage a deck orew fell ill, he 
was with the approval ofthe master, given cough 
mixture by the chief steward, whose duty it was to 
administer medical attention to sick members of the 
crew. About the same time warm clothing was 
issued to all'the deck lascars, including the sick 
crew. When the ship reached Boston there was a 
special muster of the crew for the United States 
quarantine authorities, and the sick crew was exa- 
mined by the Port Medical Officer, on whose advice 
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he was put ona diet of eggs and milk, and was 
głven medicine and codliver ojl. At every sub- 
sequent port ofcall he was examined by doctors 
habitually employed by the ship owner. At Phila- 
delphia and Norfolk the master requested the doc- 
tors to have him removed to hospital, but they each 
said that it was not a hospital case. Without the 
authority of a doctor he could not be removed toa 
hospital on shore. On thg second call at Boston the 
doctor gave him enough codliver oil for the voyage 
to London, and at London the doctor who examined 
him gavehim turpentine liniment for massaging 
bæ throat and chest. It was found that he had 
developed an advanced forth of nhthisis and was 
according to the medical evidence incapacitated 
from doing work for the rest of his life : 

Held, that the master and the chief stefard could 
not be said to be-guilty of negligence regarding 
the crew's illness. 176eInd. Oas. 719, reversed, 

Quaere.—Whether a doctrine of common employ- 
ment so unsatisfactory both as to its policy and as 
to its practical results ought to be followed at all or 
at any rate without qualifications by the Indian 
Courts as a part of the law of India, particularly 
when in England it has been qualified and largely 
abrogated by legislation which has no counterpart 
hy 174 Ind. Oas, 401 (8), referred to. [p. 234, 
col, 1, 


Mesars. Justin Lynskey, K.C., and Cyril 
Miller, for the Appellant. 


Mr. Nalinaranjan Bhattacharyya, for the 
Respondent. 


Lord Wright.—This is an appeal from 

the amended decree of the High Court of 
Judicature at Fort William in Bengal 
(exercising its Appellate Civil Jurisdiction), 
dated January 25, 1938, allowing an appeal 
ani cross-appeal from a judgment and 
decree of the Subordinate Judge of the 
Fourth Oourt, 24-Parganas at Alipore in 
creas Suit No. 86 of 1934 dated July 31, 
1935, 
The question for determination is whethes 
or no the respondent is entitled to recover 
damages from the appellants in respect of 
an illness from which he suffered while, and 
Since, serving as a lascar on board the 
appellants’ steamship “Markhor? on a 
voyage from Oalcutta to ports on the easb 
coast of North America and the United 
Kingdom in and about the months of Sep- 
tember and October, 1933, 

The claim was for damages for the negli» 
gence cf the Master or the Ohief Steward 
of the “Markhor” or both of them for not 
taking proper steps to deal with the illness 
of the respondent. The action was originally 
brought not only against the appellants, 
but against the ship's agents at Calcutta, 
and also the Master and the Chief Steward. 
The action was brought tn the Fourth Court 
of the Subordinate Judge at 24-Parganas 
at Alipore. In that Court the ship's agents 
were dismissed from the action, and so also 
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were the Master and Chief Steward. But 
judgment was given against the appellants 
for Rs. 1,500 for pain and suffering and 
special damage, The-total claim had been 
for not only Rs. 1,500 for pain and suffering 
-and special damage, but a further Ra. 19,000 
for general damageg. The Subordinate 
Judge dismissed that latter claim as ad- 
ventitioug and absurd. Befcre the High 
Court there were appeals and cross-aw- 
peals. The appeals against the Master and 
Chief Steward were net proceeded with 
and these parties went out of the proceed- 
ings. The High Oourt upheld the judge 
ment of the Subordinate Judge in so far as 
the Court held: the appellants liable in 
damages, but did so on quite different 
grounds from thcse on which the Subordi- 
nate Judge gave his judgment. On the 
respondent's crcss-appeal on damages the 
High Court held that the sum awarded by 
the Subordinate Jadge was inadequate and 
increased the award to Rs. 5,000. 

The grounds of claim were originally 
twofold. But one of these grounds was 
negatived by both Courts below. It de= 
pended on an issue of fact and in their 
Lordships’ opinion the concurrent finding 
of fact should stand. That ground of claim 
was based on the terms of the statutory 
articles of agreement under which the appel- 
lant agreed to serve on the ‘“Markhor.” 
One of the provisions of the articles was 
that the lascar crew (which included the 
respondent) should not serve between 
October 1, in any one year and March 31, 
in the next year on voyages to any porton 
the east coast of North America north of 
38° N. latitude. The respondent claimed 
that that provision had been broken. The 
appellant’s witnesses denied that any lascars 
‘(including the respondent) had worked in 
contravention of that provision. The Judges 
in both*Courts accepted the evidence called 
‘on behalf of the appellants, which was 
supported by entries in the official log 
bock. This ground of claim accordingly 
failed, and need not be further considered. 

The other ground of complaint was that 
there had been a failure on the part of the 
Master and Ohief Steward to exercise proper 
‘care in regard to the illness from which the 
respondent suffered during the voyage. The 
voyage on which the respondent was 
engaged was from Oalcutta to Atlantic 
ports in North America. The respondent 
fell ill near Gibraltar, on or about Sepe 
tember 18, 1933, with a bad cold. He did 
net do any further work on the vessel till 
he was discharged on November 3, 1933, 
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at Avonmouth, where the dcctor diagnosed 
the illness from which he was suffering 
to be phthiais, and advised his removal to 
hospital. This was done. He was eventual 
ly after, treatment sent back to India as 
a distressed ceaman, where he was finally 
discharged. The medical officer at Avon- 
mouth gave a certificate that the respond- 
ent was suffering from advanced phthisis. 
It is not disputed that the respondent's 
health has since been very bad. ; 

After the respondent fejl ill, the ship 
reached portsin America and England as 
follows : 


28th September Boston. 

2nd October New York, 

5th October Philadelphia. 
7th October .. Baltimore. 

10th October .» Norfolk, Va. 
lìth October ... Newport News. 
14th October ... New York. 
16th October .. Boston, 

28th October ... London. 

30th October ... Bouthampton.” 
3rd November .. Avonmouth ` 


There was a serious variance between the 
Tespondent’s account of what happened 
on the voyage and that given by the 
appellants’ witnesses. But in substance 
the Judges in both Oourts accepted the 
evidence of the witnesses called by the 
appellants, which may be thus summaris- 


When the respondent fell ill, he was 
with the approval of the Master, given 
cough mixture by the Ohief Steward, whose 
duty it was to administer medical attene 
tion to sick members of the crew. About 
the same time warm clothing was issued to all 
the deck lascars, including the respondent. 
When the ship reached Boston on Septem- 
ber 28, 1933, there was a special muster 
of the crew fer the United States quare 
antine authorities, andthe respondent was 
examined by the Port Medical Officer, on 
whose advice he was put on a diet of 
eggs and milk, and was given medicine 
and codliver oil. At every subsequent 
port of calf the respondent was examined 
by doctors! habitually employed by the 
appellants At Philadelphia and Norfolk 
the Master (according to his evidence) 
requested the doctors to have the respon- 
dent rémoved to hospital, but they each 
said that it was not a hospital case. 
Without the autkority of a doctor the 
respondent could not be removed to 
-a hespital on shore. On the second call 
‘at Boston the -doctor gave the respon- 
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dent enough codliver oil for the voyage 
to London and at London the doctor 
who examined the respondent gave him 
turpentine liniment for massaging his throat 
and chest, There is a conflict of evidence 
as to whether there was a medical examina: 
tion of the respondent at London. The 
Chief Steward deposed that there was, but 
the Master denied this, This last question 
cannot be regarded as very material, as it 
was only a very few days between the 
time when the ship was at London and 
her arrival at Avonmouth, where, as already 
stated, on the. advice of the doctor who in 
accordance with the practice of the appel- 
lante examined the respondent, and who 
diagnosed phthisis he was removed to 
hospital. 


The Subordinate Judge held the appel- 
lants responsible to the respondent in 
damages on the ground that the causa of 
the respondent's damage was the negli- 
gence of the doctors engaged by the appel- 
lants at the various ports of call in not 
diagnosing the respondent's condition as 
tubercular or indeed as anything worse 
than a common cold. But negligence on 
the part of these doctors was not pleaded 
as a cause of action, and no evidence was 
given on the point. Neither they nor the 
appellants had any opportunity of answering 
such acase, No evidence was given as to 
the relationship between the doctors at the 
various ports and the appellants. There 
is nothing the evidence to justify the con- 
clusion that the doctors were negligent or 
that even if they were negligent the appel- 
lants were responsible for that negligence, 
The High Court rightly reversed the finding 
of the Subordinate Judge on that point. 

But the High Court held that the appel- 
lants were responsible for the negligence 
of the Master ande Ohief Steward which 
the Oourt found. The Court held that 
the Master and Chief Steward had failed 
to take proper care of the respondent when 
they knew he bad a bad cold. The High 
Court expressed their opinion in these 


words:— 
havea tee We have no hesitation DHE our 


concurrence with the view indicate in the judg- 
ment of the Court below, that the defendant No. 3 
should have in view of the prolonged illness of the 
plaintiff, suspected something serious with the 
Plaintiff, and to that has to be added that the 
negligence in thia behalf was fully shated by the 
Ohief Steward, whose duty was to look after the 
siling crew on board the ship. In our judgment, 
the Chief Steward, charged with the duty of atten- 
ding to complaints in cases of sickness, and the 
Master of the vessel, who by the very nature of 
things, exercised the functions of the owners of 
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the ship when on high seas, for the purpose of 
looking after the health and gafety of the crew 
employed on the ship, were carelessand negligent 
in the matter of taking reasonable and proper 
care of the plaintiff in his illness, which within 
the period of time from September 18, to 
November 3, 1933, had developed into an 
advanced case of phthsis. The plaintiff, on account 
of the omission on the part of the servants of the 
defendant No. 1 had been placed ina position of 
risk of life. If the life of the plaintift has been 
saved, he has according to medical evidence, been 
jmcapacitatedefrom doing work for the rest of his 


life,” 


Their Lordships, efter carefully considere 
ing the evidence, have found themselves 
unable to concur inthis view. 

There is a wagt of authority as to the 
precise extent of the duty of a shipowner 
in regard to the securing of the health and 
safety of the crew. But the responsibi- 
lity of the owner in these respects is in 
general limited to the exercise of reason- 
able care, though a higher degree of res» 
ponsibility may be imposed on him by 
statute, in which case the duty js generally 
imposed in mandatory terms. In Couch 
v. Steel (1), the allegation was that the 
seaman had suffered in health, and become 
ill because of the unseaworthy and leaks 
ing condition of the ship, by reason of 
which he was contiunally wet and was 
compelled to undergo excessive and unreae 
sonable labour. Ths seaman’s claim was 
rejected, It could only, it was held, be 
maintained in the absence of proof of an 
express warranty or cf knowledge or 
want of due care, if there was an implied 
warranty by the shipowner to the seaman 
that the ship was seaworthy. But the warranty 
of seaworthiness which is implied, whexe 
not excluded in marine insurance policies 
or bills of lading. is not, it was held in 
Couch v. Steel (L) (supra) to be implied in 
agreements between shipowners and seamen 
though. it may be in some cases imposed by 
statute. But there was in that case a 
second count alleging that the plaintiff 
could not be cured of his illness because 
the shipowner, the defendant, had neglected 
to proper supply of medicines suitable to 
diseases arising on sea Voyages. That claim 
was based on a statutory obligation laid 
upon the defendant by s. 18,7 & 8 Vict. 
c 112. This, it was held, was not an 
obligation which could be fulfilled by the 
exercise of care but was positive in its terms, 
The plaintiff was accordingly held entitled 
to recover on that count on proof that a 
proper supply had not in fact been proe 

(1) (1853) 3 El, & BL 402, 20 LR40; 2LI Q 
POD 18 Jur. 515; 2 W R170; 22 L T (os) 271;97 R 


+932, 


`> xided. A similar provision is now contained 
‘ine, 200 of the Merchant Shipping’ Act, 
1894. There are also various othér pro* 
visions in the Act deling with medical 
attendance, Thus s. 209 provides: that a 
foreignegoing ship is to carry a fully quali- 
fied medical practitioner if she has on board 
“100 persons or upwards. Again, s. 458 
puts ,on a shipowner an obligation which 


` js-to. be ‘deemed to be part of the agree- 


ment with the seamen that he eshould use 
all reasonable means to ensure that the 
‘ship is seaworthy when the voyage com- 
-mences «and to keep her seaworthy during 
the voyage. In the present case there is 
no claim that any of these statutory obli- 
gations have been infringed, The “Markhor” 
carried Jess than 100 persons. It is not 
suggested that she was unseaworthy in 
apy respect, or that she was not equipped 
‘with medical stores or did not in any 
other respects satisfy the requirements of 
the Act. . Section 34 of the Merchant Ship- 
ping Act, 1906, requires that all expenses 
‘of medical attendance and all expenses 
of poedicines on the voyage are to be 
‘defrayed by. the shipowner, There is no 
ecmplaint on this head. 

The ground on which the High Court 
held the appellants liable was for breach 
of their ccmmon law obligations which were 
for purposes cf this case taken to be to 
require the exercise of due care in attende 
ing .to and locking after the health of the 
‘seamen by themselves and their servants. 
The shipowners were not held to have been 
personally guilty of any neglect or default, 
No defects were found in the equipment 
ðf the vessel or in regard tothe compe- 
tence of the officers or to the system of 
working the ship. The negligence which 
was found was purely that of the Master 
apd the Chief Steward, as stated in the 
passage just quoted from the judgment of 
the High Oourt. Their Lordships, after 
Carefully considering the whole of the 
evidence, find themselves unable to concur 
in the judgment of the High Oourt. There 
was, in their opinion, no evidence which 
would justify a finding that the Master 
and Chief Steward or either of them were 
careless.or negligent inthe matter of taking 
reasonable and proper. care of the respon- 
dent. On the contrary, their Lordships 
are of opinion that on the evidence the 
two officers did all that was possible for 
them todo under the circumstances. The 
only other thing that might have been 


done was to land the respondent snd put ` 


him in hospital at one of the United States 
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ports. But that could not have been done 
unless the terms. of s. 36 of the Merchant 
Shipping. Act,;- 1906, were satisfied, that is 
that a-certificate of the proper authority, 
who was, under e, 49, in this case, the 
British Consular Officer, had been obtained, 


stating the cause of the seaman being left 


behind, as, for instance, unfitness or inabi- 
lity to proceed to sea, Furthermore, the 
Immigration Authorities in the United 
States would not allow 3 seaman to be 
landed at their ports unless for sufficient 
grounds. The evidence is that the Master, 
both at Philadelphia and Norfolk, reques» 
ted the doctors who-examined the‘respondent 
to have him removed to hospital, but they 
said that it was not-a hospital case. All 
that the Master could do was to follow the 
directions of the different medical men 
who examined the respondent at the different 
ports, and to supply him with the special 
diet, eggs and milk, and the special 
remedies, cod liver oil and liniment, which 
were prescribed. The respondent was off 
duty all the time after September 18, 1933. 
There isno reason to hold thatthe Master 
did not suspect that something serious was 
the matter with the respondent. He did 
all that could be done on the ship. The 
difficulty was that the medical officers at 
the various ports would not certify that it 
was a hospital case. The Master and 
Qhief Steward could not be held blame- 
worthy for that. 

There was no satisfactory medical evi- 
dence as to the general nature and symp- 
toms of phthisis or as to the development of 
the disease in this case. 

Their Lordships are of opinion that the 
claim fails and thatthe judgment of the 
High Court should be set aside because 
it has not been established that the Master 
and Chief Steward or either of them failed 
in their duty to the respendent. 

This conclusion is sufficient to dispose 
of the case against the appellants but in 
the High Oourt the appellants raised a 
further defence based on the doctrine of 
common employment. It was said that 
even if the Master and Chief Steward were 
negligent, ify were fellow servants of the 
respondent dnd hence the appellants were 
entitled to plead common employment as 
a defence. This question, was first raised 
in the High Court, It was not raised either 
in the written statement filed in the suit, 
or at the hearing before the Subordinate 
Judge. As their Lordships understand the 
judgment of the High-Court on this point, 
they were of opinion that as the decision 
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of the question depended on evidence’ in 
the particular case, it.could not be allowed 
to be argued in face of objections to that’ 
course made by the respondent. ‘Their 
Lordships are not willing to overrule the 
discretion cf the High Oourt on this point. 
‘There is also now the further and cone 
clusive objection that -as their Lordships 
have decided that the Master and Ohief 
Steward were not guilty of negligence, 
the point would not in any event have been 
material. E 

. Their Lordships might leave the matter 
there, But the High Court, though, it 
seems, Without departing from their deci- 
sion that the point was: not open to the 
appellants, did go on to make some observa- 
tions on the doctrine of common employment, 
Their Lordships do not think it proper in this 
case to examine in any detail this doctrine 
or its applicability in the law of India. But 
they will remark that if the Law of Eng- 
Jand had applied, the’ shipowners could 
have raised a defence based on the doctrine 
of common employment to a claim by a 
seaman against them based on negligence 
of a fellow servant, including in that cate- 
gory the Master of the vessel. Such a 
claim was rejected on that ground by the 
House of Lords in Hedley v. Pinkney & 
Son's Steamship Co. (2). Lord Herschell at 
p. 226*, said :— 

“My Lords, it cannot be doubted that there was evi- 
dence of negligence on the part of the master of the 
vessel,but it is equally free from doubt that if he is to 
be regarded as the servant of the owner engaged in 
a common employment with the seaman who lost 
his life, liability does not, in the existing state of 
the law, attach to the respondents, It was argued 
that the master of a vessel, although in some res- 
pects the servant of the shipowner, possesses in 
relation to the crew powers and duties independent 
of him, and that the law which exempts a master 
from liability to his servant for the negligence of 
another servant engaged in a common employment 
with him did not apply in such a case. 

The only authority @ited for this proposition was 
a case of Ramsay v. Quinn (3), in the Court of 
Common Pleas (Ireland) Ramsay v. Quinn (3). But 
in view of the judgment of this House in Wilson 
v. Merry (4), which was recently considered in the 
case of Johnson v. Lindsey (5), I do not think it is 


Possible to give effect to the contention of the 
appellant.” 


The House then went on \p consider an 
alternative claim based not bn negligence 
but on a breach of the statutory obligation 
of the shipowner to provide a seaworthy 

(2) (1894) A O 222; 63L'J Q B 419; „6 R 106;70 L T 
630; 42 W R 497; 7 Asp, M O 483, s 

(3) 8 Ir. O L Rep. 322. 

(4) (1868) 1 H L So, 326; 19 L T 30, 

(5) (1891) A C 371; 61 L J Q B 90; 65L T 97:40 W 
R 405; 55 J P 644.- ae 


*Page of (1894) A C—[(Hd.] 
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ship. That claim did not:depand on negli» 
gence in the ordinary sense and the 
doctrine of common employment did not 
apply. But it failed because the House 
held that the ship was not infact unsea- 
worthy. There has recently been in the 
House of Lords a discussion of the doctrine 
in Radcliffe v. Ribble Motor Services, Ltd. 
(6), where it was held that the basis. of the 
doctrine was the implied contract by the 
servant toeaccept the risk of his fellow 
servants’ negligence’ (see Lord Atkin at 
p. 227*), and that if the contract was to 
be implied the servants must beaengaged 
in common work, that is, work which 
necessarily and neturally or in the normal 
course involves juxtaposition, local or causal, 
of the fellow employees, and exposure to 
the risk of the negligence of the one 
affecting the other. It was held in Radcliffe's 
case (6), (supra) that this condition was 
not fulfilled. But Hedley's case (3), (supra) 
shows that difference in grade and rese 
Pponsibility does not exclude the doctrine, 
so long asthe nexus exists. Similarly in 
Wilson v. Merry (4), it was held that there 
was common employment between a miner 
and a works manager of the mine. 

But there is a serious question whether 
the doctrine of common employment is part 
of the Law of India. It has been severely 
criticised in England by many high judicial 
authorities, as, for instance, in Radcliffe's 
case (6), Wilson & Clyde Coal Co. v, English 
(7), andin many other judgments, It has 
indeed in England only been made endur- 
able by reason of legislative measures, 
Thus the Employers Liability Act, 1880, 
established exceptions to its application, 
though with restrictions ag to mode of 
procedure and amount of damages recovere 
abie which made the Act unsatisfactory. 
Later there came the series of Workmen's 
Compensation Acts commencing with that 
of 1897 which have given the” workman 
rights against his employer in the nature 
of insurance against the risk of injury 
arising out of and in the course of his 
employment apart from negligence. These 
measures have made the doctrine of common 
employment less objectionable in England, 
In addition the doctrine does not apply to 
claims by workmen for injuries caused by 


breaches of statutory duties imposed for 


(6). (1939) A O 215; 108 LJ K B 320:160 L T 420; 
83 SJ 387; 55 T L R 459; (1939) 1 A E R 637. 

(7)(1938) A C 57; 106 LFP O 117; (1937) Bo. LT 
523; 157 L T 406; 81 8 J 700; 53 T L R 944; (1937) 3 All 
E R 628, (1937) So, (H L) 46. | 
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their protection or for breach of duties 
personal to the employer. Questions have 
been raised whether a doctrine so unsatis- 
factory both as to its policy and as to its 
practical results ought to be followed atall 
or at any rate without qualifications by 
the Indian Courts as a part of the Law of 
India, particularly when in England it 
has been qualified and largely abrogated 
by legislation which has no counterpart in 
India, Thus in The Secretary of State fo? 
India v. Rukhminibai (8), Stone, C. J., in 
the Nagpur High Oourt, refused to apply 
it. It may further be observed that the 
fiction of an implied contract has always 
been regarded as difficult, but it becomes 
even more difficult to acceptin the case of 
a workman like a lascar. But their Lorde 
ships do not desire to discuss or express 
any opinion upon this important question 
since it does not arise in this case. It 
must be Jeft: for full discussion in some case 
in which it is material and has been fully 
argued. 

In the result they are of opinion that 
„the appeal should be allowed the judgments 
below should be set aside and judgment 
should be entered for the appellante. 

They will humbly so advise His Majesty. 

In the circumstances there will be no 
order respecting ccsts either in the Courts 
below or of this appeal. 


8. Appeal állowed. e 


Solicitors for the Appellant :—Messrs, Hill 
Dickinson &Co. 

Solicitors for the Respondent :—Mr. Har- 
old Shephard. 


48) A IR 1937 Nag. 354; 174 Ind, Oas. 401;I1LR 
(1938) Nag, 54; 10 R N 386. 


OUDH CHIEF COURT 
Second Civil Appeal No. 157 of 1937 
+ October 14, 1940 
. ‘GuuLAM Hasan, J. 
SHEO GOVIND AND CTHERS—PLAINTIFEFS 
—APPELLANTS 


VeTEUS 
ZAHUR MOHAMMAD AND orsErs— 
DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 3 (2), O. XLI, rr. 4, 33 — Provisions of, if incon- 
sistent—Appeal by all plaintiffs, in suit by several 
co-sharers — Common cause — One appellant dying 
during pendency of appeal—No legal representative 
brought on record — Other appellants, if can 
continue sui, 

Though rr. 4 and 33 of Oe XLI, and r. 3 of O. XXII, 
Oivil P. O., are independent yet there is no inconsis- 
tency or conflict between them, The provisions of 
Ta 4 cannot be brought into operation unless the first 
essential condition under that rule is- satisfiéd 
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namely, that the decree appealed from proceeds on 
any ground common to all the plaintiffs or all the 
defendants, It would be misreading O, XLI,r. 4 of 
the Oode and nullifying the effect which the law 
intended in enacting that rule ifit is held not to 
apply to a case under O. XXII, r. 3 (2) [p. 239, col. 1.] 

An appeal was filed by all the plaintiffs in a suit 
by several co-sharers interested in a common cause, 
pane the pendency of the appeal one of them 


ied: 

Held, that the remaining appellants could continue 
the appeal and the Appellate Court could pass any 
decree as the case required even though no legal 
representative of the deceased appellant was brought 
on the record. Tosucha case s. 45, Oontract Act, did 
not apply. 

{Oase-law reviewed.] 

B. 0. A. against the order of the Addie 
tional Civil Judge of Unao, dated December 
17, 1936, ; 

Mr, Behari Lal Nigam, for the Appellants, 

Mr. Rai Bahadur Srivastava, for Rese 
Pondents Nos, 1 and 2. 


Judgment.—This is tho plaintiffs’ 
appeal arising out of a suit for possession 
brought by them against the defendants» 
respondents. The facta are as follows. ° 

The plaintifis came to Court on the 
allegation that the plaintiffs and defende 
ants Nos, 6 and 7 are co-sharers of Qasba 
Pachhim, Patti Sukhnandan, that the abadi 
plot No. 103 (house) 175 (ahata) and plot 
No. 172, another abadi plot, are situate in 
the said patti. It is stated in the plaint 
that defendant No, 1 began to live in the 
house No, 103 after the death of her father 
as a licensee, that there are two chabu- 
tras on plot No. 172, one of which has 
been in existence for a long time and 
which the defendant No, 1 made use of 
for keeping tazias during the Moharram, 
and the other chabutra was constructed 
by her on plot No, 172 in September 1932 
only. It was further alleged that the plaine 
tiffs used to realise bazar dues from the 
shop-keepers as zamindgrs on market days, 
but that since the defendant No, 1 has 
constructed the chabutra in 1932 the shop» 
keepers have been sitting upon it and 
paying bazar dues tothe defendant No, l, 
There was a further averment in the plaint 
that the defendant No. 1 had put earth 
on land and had given it the appearance 
of graves anf, that she had burried the 
dead body of her husband on plot No. 172, 
in May 1931. The plaintiffs, therefore, 
claim possession of house No. 103, of plot 
marked ABCD in the plan attached to 
the plaint measuring 1 biswa 4 biswansis 
and of land measuring 4 biswansis bete 
ween the chabutra marked ABCD and the 
wall of house No. 103 by demolition of the 
chabutra. An injunction was also claimed 


` 
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to the effect that the defendant No. 1 
should remove the grave of her husband 
on plot No. 172 and bring the other 
alleged graves to the level of the ground. 
The defendant No. 1 was to be further 
restrained from burying any more dead 
bodies on the plot. Defendants Ncs. 2 to 
5 are the alleged shop-keepers and an 
injunction was sought against them not 
to pay any bazar dues to defendant No. L 
in future. Defendants Ncs, 6 and 7 were 
impleaded as pro forma defendants as 
they did not join the suit. 


The defendant No. 1 who alone contes- 
ted the suit denied the entire claim of the 
plaintiffs and pleaded that she was the 
owner of the house standing on plot No. 103 
and of the site, She also pleaded title by 
adverse possession. As regards the exis- 


tence of the graves defendant No. 1 stated- 


that the chebutra adjoining her house had 
been in existence for the last 40 or 45 
«years, that the dead bodies of her family 
had been buried in that chabutra for a 
long time and that she had been realise 
ing the bazar dues from those shop-keepers 
who used to sit on that chabutra. She 
denied that she ever realised bazar dues 
from shop-keepers who used to sit on the 
second chabutva and further set up the 
bar of limitation to the suit. Proceedings 
were ex parte against the other defendants. 
Upon these pleadings the trial Court framed 
the following issues:— 


1. (a) Are the plaintifis the co-sharers 
of Qasba Pachhim, Patti Sukhnandan ? 

(b) Are the plots and the house in quese 
tion situated in this village ? 

2. (a) Are the plaintiffs the owners of 
the house standing on plot No, 103 ? 

(b) If so, is the defendant No, 1 a riyaya 
as alleged ? eo 

3. Has defendant No. 1 perfected her 
title by adverse possession as alleged ? 

4. (a) Has the first chabutra been in 
existence for the last 40 or 50 years as 
alleged ? 

(b) Were the dead bodies of the family 
of defendant No. 1 buried Xp this chabutra 
as alleged ? 

(e) Has defendant No. 1 perfected her 
title by adverse possession as alleged ? 

(d) Has defendant No. 1 a right of ease- 
ment to bury dead bodies as alleged ? 

(e) Are the plaintifis estopped from bringe 
ing this suit ? 

5. (a) Has defendant No, 1 realised any 
bazar dues from shop-keepers sitting on 
the second chabutra ? 
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(b) Did any shopkeeper ever sit on this 
Second chabutra ? g 

6. To what relief, and damages are the 
plaintiffs entitled ? | 

On the first issue the trial Court held 
that the plaintiffs were co-sharers of Qasba 
Pachhim, Patti Sukhnandan and that the 
house and the chaUutra in suit were in 
bazar Dhirana of village Qasba Pachhim. 
Jt held on Issue No. 2(a) and (b) that the 
plaintiffs “were not the owners of the house 
standing on plot No. 103 and that the 
defendant No. 1 was not the riyaya 28 
alleged by the plaintiffs. It further held 
upon Issue No. 3 that defendant No, 1 
had perfected bêr title by adverse posses- 
sion. The finding up'n Issue No. 4 (a) 
was that the first chabutra had been built 
within the last six years and upon Issue 
No. 4 (b) that the dead bodies of the family 
of defendant No.1 were buried on the land 
on which the present chabutra stands and 
also in the chabutra in suit. Issues Nos. 4 
(c), (d) and (e) were found against the 
defendant No. 1. Upon Issues Nos. 5 (a) 
and (b) the trial Court held that theshop- 
keepers used to sit on the second chabutra 
and defendant No. 1 never realised bazar 
dues from them, In the end the suit of 
the plaintiffs was decreed for the possession 
of the plot marked ABOD in the plan 
attached to the plaint. The plaintiffs, 
however, were held to have noright to the 
removal of the graves lying on the chabutra 
in suit nor any right to dig them out. The 
trial Court further decreed possession over 
the land lying between the chabutra in 
suit and the wall of the house No. 103, 
The plaintiffs, however, were given no 
right to dig out the grave of shaheed mard 
lying on thisland, The chabutra was to 
be demolished but not the graves existing 
thereon. The defendant No, 1 was restrained 
from realising any bazar dueg from the 
shop-keepers sitting on the first chabutra 
or those who would sit on the ground after 
demolition of the chabutra. She was also 
restrained from burying any more dead 
bodies on plot No. 172. Defendants Nos, 2 
to 5 were also restrained from paying any 
bazar dues to defendant No. 1, Rupees 
ten were awarded as damages to the 
plaintiffs, The plaintiffs suit so far as house 
No, 103 was concerned was, however, dis- 
missed. Imtiazan defendant No, 1 died and 
is now represented by the respondents 
Nos. l and 2 in the present appeal. 

Upon an appeal by the representatives - 
of defendant No. 1 the lower Appellate 
Gourt came to the finding that the chabutra 
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adjacent to the house of defendant No. 1 
existed from a long time as appurtenant 
to the house in ‘suit, It also came to the 
conclusion that the graves standing on 
‘chabuira ABCD were those of the members 
of defendant No. 1's family. The decree 
in respect of the demolition of chabutra 
ABCD was, therefore, get aside. The plain- 
tiffs filed cross-objections against the dis- 
missal of their claime for the possession 
of the house and the demolition of the 
graves on chavutra “ABOD. The lower 
Appellate Oourt dismissed the crosssobjec- 
tions. At the end of the judgment the 
lower Appellate Court discharged the 
‘decree of the trial Court fer possession over 
the land lying between the chabutra in 
suit and the wall of the house No, 103 
on the ground that there was absolutely 
no evidence to identify the said land. 


The plaintiffs have now come up in the . 


‘s:cond appeal to this Court. 

preliminary objection is taken on be- 
half of the respondents to the hearing of 
this appeal to the effect that by reason of 
ithe death of Mst. Jasoda appellant No. 10 
‘and Mst. Gendana appellant No. 12 the 


> “entire appeal had abated inasmuch as no 


application to bring their legal representa- 
tives on the record had been made by 
the other appellants. The appeal was origi- 
nally filed by fifteen appellants on March 
16, 1937. Appellant No, 10, Mst. Jasoda 
died on August 30, 1937, and appellant 
“No. 12, Mst. Gendana died on September 
14, 1937. Pt. Sheo Govind appellant No.1 
filed an application (C. M.A, No, 309 of 
1940) on March 26, 1940, in which he stated 
that appellant No. 10 had left a daughter 


.Mst..Parbati and appellant No. 12 had 


left Mst, Munna daughter-in-law as their 
legal representatives but they were not 
brought on the record within the time allow- 
ed by law. It was further stated by 
appellant No. 1 in para. 4 of his application 
thit all the other appellants were co-sharers 
-and could sue without joining other cos 
‘Sharers. He also urged that any of the 
appellants could appeal against the whole 
-decree on & ground common to all and the 
mere fact that the legal representatives 
-of appellants Nos. 10 and 12 did not care 
“to ceme before the Court should not debar 
‘the remaining thirteen appellants from 
being heard in respect of the whole case.. 
‘Civil Miscellaneous Application No. 309 of 
1940 was ordered. to .be fixed for disposal 
on the date of the hearing of the appeal 


‘:and notice of the application was ordered 


to be sent to Mst. Parbati and Mst. Munng. 
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It is on record that when the appeal came 
up for hearing on July 17, 1940 the Counsel 
of both parties were present but Mst. Munna 
and Mst. Parbati were absent although they 
were served. The appeal was however ad» 
journed for want of time, It seems, there- 
fore, that the legal representatives of 
appellants Nos. 10 and 12 did not take any 
interest in the appeal, The argument put 
forward on bebalf of the respondents is 
that under O. XXII, r. 3, read with r. 11 
of the Civil P.O. the appeal must be held 
to have abated in toto inasmuch as the legal 
representatives of appellants Nos. 10 and 
12 had not been brought on the record. 
I have heard the learned Counsel on both 
sides and after carefully considering the 
matter and the authorities cited before me 
I bave come to the conclusion that this 
preliminary objection has no force, 


Order XLI, r.4, of the Civil P. O. lays 
down that: 

“Where there are more plaintiffs or more defen- 
dants than one in a suit, and the decree appealed 
from proceeds on any ground common to all the 
plaintifls or to all the defendants, any one of the 
plaintiffs or of the defendants may appeal from the 
whole decree and thereupon the Appellate Oourt 
may reverse or vary the decree in favour of all the 
plaintiffs or defendants as the case may be.” : 

Rule 33 of the same order defines the 
powers of the Oourt of Appeal thus : 

“The Appellate Court shall have power to pass 
any decree and make any order which ought to 
have been passed or made and to pass or make 
such further or other decree or order as the case 
may require, and this power may be exercised by 
the Court notwithstanding that the appeal is as 
to part only of the decree and may be exercised 
in favour of al] or any of the respondents or parties 
although such respondents or parties may not have 
filed any appeal or objection.” 


The combined effect of the language used 
in rr. 4 and 33 of O. XLI, isin my opinion 
sufficient to empower the Appellate Court 
to pass any decree as'a whole even though 
the appeal may have been filed by some 
of the appellants. This view received sup- 
port from the following decisions. In Upen- 
dra Nath Ghosh v. Bhusan Sahana, (A I. R. 
1926 Calcutta, p. 462) (1), it was held that: 

“Where an appeal proceeds on grounds common 
to all the defendants and one of them might have 
appealed and secfred a modification of the decree 
in favour of all [b is unreasonable to hold that the 
absence of one or after his death the absence of 
his representatives must disqualify the others from 
carrying on the appeal.” e 

In a later case of the Calcutta High 
Court in Satulal Bhattacharjee v. Asiraddi 
Sheikh, (A.I. R. 1934 Calcutta, p. 703) (2), 

C1) A I R 1926 Cal, 462; 88 Ind. Cas. 970. 


(2) A I R 1934 Cal, 703; 154 Ind. Oas., 147; 38 CW N 
743; 610879; 590 L J 362;7RO 438. 
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it was held by a Bench that, in a case 
where the defendant had died during the 
pendency of the appeal in the lower 
Appellate Court and his two sons had 
been substituted as his heirs but one of the 
sons having died during the pendency of 
the second appeal and no heirs having 
been brought on the record in his place, 
one of the two heirs of the defendant was 
entitled to maintain the appeal from the 
whole decree and it was competent to the 
Appellate Court to reverse or vary the decree 
in favour of all the plaintiffs or all the 
defendants under O, XLI, r. 4 of the Civil 
P.C. . 

Coming to the Madras decisions there are 
two cases, namely, AIR 1933 Madras p. 655 
(Kompaili) Chenchuramayga v. Dama Vens 
katasubbayya Chetti (3) and A J R 1938 Mad, 
p. 374 Sakkarat Chettiar v, Chellappa 
Chettiar (4). In the former case two appel- 
lants died during the pendency of the 
appeal and the application to bring the 
Jegal representative of one of the appellants 
was dismissed. It was held that the lower 
Court's decree could be dealt with as a 
whole as it stood against all the appellants 
even though the legal representative of one 
of the appellants was absent on the record. 
In the latter case it was held that the 
provisions of O. XLI,r.4 of the Civil P. O. 
enabled the Gourt to vary the decree as 
a whole even though the appeal of one of 
the appellants might have abated by reason 
of death. 

The case of Chandarsang Versabhai v. 
Khimabhai Raghabhai, (I LR 22 Bom, p. 718) 
(9), decided by a Bench of the Bombay 
High Court under the old Code of 1882 lays 
down that the mere fact of the death of one 
of several appellants cannot affect the right 
of the other appellants to proceed with the 
appeal if they choose to do so. 

In two decisions® of the Allahabad High 
Court similar view was taken. In the case 
of Jamna Bhagat v. Oudh Behari Mal, 
(A IR 1933 Allahabad p. 733) (6}, the trial 
Court treating the purchase of the entire 
property jointly in favour of all the vendees 
without specificaticn of their different ine 
terests in the sale deed sed one joint 
decree for pre-emption ag&einst all the 
vendees. One of the vendees died pending 
the appeal and legal representative was not 

(3) AI R 1933 Mad. 655, 146 Ind, Gas, 26; 38 LW 
278;6 RM 203. 

wa IR 1938 Mad, 374; 179 Ind. Oas. 125; 11 R M 


(5) 22 B 718. : 
n 48) ATR 1933 “All. 733; 146 Ind. Cas, 511; (1933) 
ALJ 1049;1934 A L R 3; 6 R A305, 
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brought on the record. It was held by the 
Bench of Sulaiman, O.J. and Mukerji, J. 
that the mere fact that one of the vendees 
had dropped out would not prevent the 
other vendees from prosecuting their appeal 
because they were interested in the entire 
Property transferred and were entitled to 
press their appeal as against the plaintiff 
on aground common to all the vendees and 
that the appeal did not abate as a whole. 
“It was further observed that the Appellate 
Court could reverse or vary the decree in 
favour of all the defendants under O. XLI, 
T. 4of the Civil P, C., even though some of 
them had not appealed. The second case 
of Abdul Rahman v.Girjesh Bahadur Pal, 
(A IR 1938 Allahabad p. 235) (7), decided 
by a Bench of the Allahabad High Oourt 
was a case in which some only of the 
plaintifs had appealed and some of the 
respondents died during the pendency ci 
the appeal. It was held that if on the 
death of such respondents the right to 
appeal survived against the remaining rese 
Pondents the appeal did not abate and 
become incompetent on account of the fact 
that the heirs of the deceased respondents 
were not brought on the record. The cases 
of Maha Mangal Rai v. Kishun Kandu, 
(A I R 1927 All, p. 311) (8), Satulal Bhatta- 
charjee v, Asiraddt Sheikh (A I R 1934 Cal. 
p. 703) (2), Subharaya Mudaliar v. Kanda- 
samy Mudaly, (A I R 1923 Mad, p. 58) (9) 
and (Kompallt) Chenchuramayya v. Dama 
Venkatasubhayya Chetti, (A IR 1933 Mad. 
p. 655) (3), were followed in the above 
case. 

Following the decision in Satulal Bhatta- 
charjee v. Asiraddi Sheikh, (A I R 1934 
Cal. p. 703) (2), it was held by the Patna 
High Oourt in Narain Pande v. Gaya Rai, 
(A I R 1938 Pat. p. 147), (10) that 

“the provisions of O, XLI, r. 4, apply to the case 
of an appellant whose appeal has abated by his death, 
because the effect of the abatement ia that to all 
intents and purposes there is no appeal on behalf 
of the appellant whose appeal has abated.” 

Lastly it has been həld ia Dalli v. Badri 
Prasad, (1937 O W N, p. 768), (11) that 

“where one of the two defendants in astit isa 
minor, and both of them appeal against the decrée 


passed against them, but the appeal on behalf of the 
minor defendant fails on the technical ground of its 


(7) AI R 1938 All, 235; (1938) A L J 159; 1938 R D 
312; IL R (1938) All. 350; 11 RA 32; 1938 ALR 


530. 

(8) A I R 1927 All. 311; 100 Ind. Oas. 346. 

(9) A I R 1923 Mad. 58; 70 Ind. Oas. 168; 16 L W 330; 
(1922) M W N 674; 32 M LT 124. 

(10) A I R 1938 Pat. 147; 174 Ind, Oas. 388; 10 R P 
516; 19 P LT 398; 4 B R 429, 

(11)(1937) O W N 768; 170 Ind. Oas. 636; 10 R O 50;, 
4937 O L R 469; A I R 1937 Oudh 448, 
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being filed under the guardianship of a person other 
_ than the one who was appointed guardian ad litem 

by the trial Court, the whole appeal cannot be held 
to be incompetent if both the defendants have a 
common case and common interest.” 

It was further observed that there is no 
valid ground for putting the defendant 
other than the minor in a worse position 
than ne would have been if he alone filed 
an appeal against the “whole decree and the 
< minor defendant had not been joined as 
an appellant when tke appeal. was filed, 
for in such a case the Appellate Court 
could reverse or vary the decree in favour 
not only of the appealing defendant but 
also in favour of minor defendant under the 
provisions of O. XLI, r. 4 qf the Civil P. O. 

Admittedly in the present case the suit 
for possession was filed by the plaintiffs 
as coœsharers and joint owners in the plots 
in dispute and all the plaintiffs were 
interested in a common case. The result of 
the decree in favour of the plaintiffs would 
also enure to the benefit of all the co- 
sharers. 

As against the above decisions the learned 
Counsel for the respondents has relied on 
Raj Chundar Sen v. Ganga Das Seal and 
Ramgati Dhurv. Raj Chunder Sen, (ILR 
31 Cal, p. 487, P ©) (12), Narendra Nath 
Kuti v. Satyadhan Ghoshal, (A I R 1920 
Cal. p. 168) (13), Sheo Chand Misra v, Sita 
Ram Misra, (AIR 1927 All. p. 331) (14), 
Amin Chand and Piare Lal v. Baldeo Sahai 
Ganga Sahai (ILR 15 Lah. p. 667) (15), 
Pir Bakhsh v. Kidar Nath, (A I R 1935 Lah, 
478) (16) and Pheku Tewari v. Bhagwat Lal, 
(A I R 1935 Pat. p. 4) (17). He has also re- 
ferred tos. 45 of the Indian Oontract Act in 
support ofthe argument that the joint right 
should be exercised jointly by all the joint 
owners and the legal representatives of 
appellants Nos. 10 and 12 not having been 
brought onthe record as cc-appellants the 
joint right could not be exercised by some 

only of the.co sharers. 

' The case of Raj Chunder Sen v. Ganga 
Das Seal and Ramgati Dhur v. Raj Chunder 
Sen, (ILR 81 Cal. p. 487 PC) (12), isa 
case jn which their Lordships of the Privy 
-Council held that as the legal represente 
ative. of: the deceased respondent had not 
(12) 31 C 487;1 A L J145;8 O W N 442; 31 LA 71; 


14 M LJ 147; 8 Sar. 623 (P 0). 
= (18) AI R 1920 Oal. 168; 54 Ind. Cas, 396; 30 O L J 
203° : 


(14) A I R 1997 All, 331; 100 Ind. Oas. 482. 
=. (15) 15 L 667; 151 Ind. Cas. 784; 35 PL R92; AIR 

1934 Lah. 20@;7 R L 204, 

(16) A I R 1935 Lah. 478; 455 Ind. Oas. 610; 37 PLR 

400; 7 R L 747. 

ae A IR 1935 Pat. 4; 158 Ind. Oas, 56; 1 BR 
“836. å 
< a 
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been substituted on the record within the ` 


time allowed by law and as the cause of 
action did not survive against the remain- 
Ing respondents alone, the appeal abated 
under s. 368 (as amended by s. 66 of Act VIL 
of 1888) and s. 582 of the Oivil P. C. 
(Act XIV of 1882), At p. 494* of the - report 
their Lordships observed 

“It is not disputed that the right to sue did not 
survive against the other defendants alone, nor could 
it be successfully contended that the appeals could 
proceed inthe absence of a representative of Abhoy 
Ohurn Chowdhry.” 


This case therefore has no application to 
the facts of the present case. 

The case of Narendra Nath Kuti v. Satya- 
dhan Ghoshal, (A I R 1920 Oal. 168} (13), 
makes no reference .to the provisions of 
O. XLI, r. 4 and r. 33 of the Oivil P.O. 
and is distinguishable upon the facts 

The case of Sheo Chand Misra v. Siia 
Ram Misra,(A I R 1927 All. 331) (14), is a 
Single Judge decision of the Allahabad High 
Court and is also inapplicable. It was a 
case of a jcict mortgage in favour of two 
mortgagees in which the interest of the 
mortgagees had not been specified, The 
suit for redemption of the mortgage was 
decreed by the trial Court but the decree 
was reversed by the lower Appellate Court 
and the suit was dismissed, During the 
pendency of the second appeal one of the 
mortgagees died and his legal representa» 
tives were not brought on the record within 
the time allowed by law. It was held that 
the appeal abated in its entirety inasmuch 
as the mortgage could either be redeemed 
as a whole or could not be redeemed at all 
and the appeal could not be heard as against 
the surviving mortgagee alone, The pro- 
visions of O. XLI, rr. 4 and 33, Civil P. O. 
were not considered in the case, The 
same learned Judgein the case of Maha 
Mangal Rai v. Kishun Kandu (8), reported 
at p. 311 of the same, volume has held 
that under O, XLI, rr. 4 and 33 in an 
appeal having been filed by one of several 
plaintiffs or defendants the Appellate Court 
could reverse or vary the decree of the trial 
Court not only in favour ofthe party ap- 
pealing but also in favour of those who 
might not be pxties to the appeal. 

The dectsionjin Pheku Tewari v. Bhagwat 
Lal(A I R 1935 Patna, p. 4) (17), is a 
Single Judge decision and makes no refer- 
ence whatsoever to the provisions of O, XLI, 
tr. 4 and 33, Civil P. 0. 

The cese of Amin Chand and Piare Lal 
v. Baldeo Sahat Ganga Sahai (I L R 15 


*Page of 31 O,.—[Ed.) 


g 


4 


i 
1941 


Lah. p. 667) (15) lays down 

“that the mandatory words of O. XXII, r. 3 (2), are 
not qualified by O. XLI, r. 4, which does not dis- 
cuss abatement and that the provisions of the latter 
rule cannot negative the provisions of the very specific 
rule dealing expressly with the abatement,” 
_ With the utmcst possible respect to the 
learned Bench in the above case this 
reasoning does not appear to be sound. The 


two orders are no doubt independent but. 


there seems to be no inconsistency or con- 
flict between the provisions of rr. 4 and 33 
of O. XLI, and O. XXII, r. 3 of the Civil P. 
C. The provisions ofr, 4 cannot be brought 
into operation unless the first essential con- 
dition under that rule is satisfied namely 
that the decree appealed from proceeds on 
any ground common to all the plaintiffs or 
all the defandants, In my opinion ii would 
be reading O. XLI, r. 4 of the Ocde and 
nullifying the effect which the law intended 
in enacting thatrule if it is held not to 
apply to a case under O, XXII, r. 3 (2) of the 
Civil P, O. Further the provisions of r, 33 
of O, ALI, have been overlooked in that 
- case which clearly gives power tothe Ap- 
pellate Court to pass any decree as the case 
may require even in cases where the par- 
ties may not have filed any appeal or ob» 
jection. The learned Judges followed an 
earlier decision of their own Court in Pir 
Bakhsh v. Kidar Nath (A I R 1935 Lah. 
p. 478) (16), in which it was laid down that 
where a suit: for specific performance of a 
contract in favour of two persons was dismis- 
sed and the appeal was filed by both of them 
but during the pendency of the appeal one 
of the appellants died and his legal repre- 
sentative was not brought on the record nor 
the share of the deceased appellant in the 
contract was ascertainable or specified the 
whole appeal abated. Reference was also 
made tos. 45 of the Indian Oontract Act, 
Section 45 of the Contract Act has no appli- 
cation as the suitin, the present case was 
filed by all the coesharers as plaintiffs and 
those that had not joined the plaintiffs were 
added as defendants, Section 45 of the 
Indian Contract Act cannot apply in view of 
the provisions of O. XLI, r, 4 which regu- 
lates the procedure for appeal and allows 
some of the appellants to \prosecute the 
appeal in a case which is comron to all. 
The learned Oounsel for the respondents 
concedes that if the appeal had originally 
“been filed by some plaintiffs only out of the 
plaintiffs who actually filed it, the Appellate 
Court had full authority to grant relief in 
regard tothe whole appeal in favour of 
such of the appellants as had appealed 
under O. XLI, r. 4, Civil P. C. I. have con- 
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sidered the matter carefully and Iam satis- 
fed that the appellants are entitled to 
continue the appeal even in the absence of 
thə legal representatives of appellants 
Nos. 10 and 12. The preliminary objection 
thus falls to the ground. 

The second objection raised on behalf of 
the respondents was that Imtiazan defende 
ant No.1 who had appealed to the lower 
Appellate Court died on July 23, 1936, leave 
ing respondents Nos, 1 and 2 as her sons 
aud another son Mohammad „Raza who has 
not been impleaded in the appeal. It is cone 
tended that the failure of the appellents to 
implead Mohammad Raza in the appeal 
causes the appeal so abate que the interest 
of Mohammad Raza inherited by him 
through bis mother Imtiazan. I find from 
the record that upon the death of Imtiazan 
during the pendency of the appeal to the 
lower Appellate Court all her three sons 
including Mohammad Raza were brought on 
the record as legal representatives and nee 
cessary amendment was made in the head» 
ing of the memorandum of appeal. The 
application also mentioned all the three gons 
as legal representatives and the order of the 
Oourt referred to allthe three sons. Une 
fortunately decree as drawn up mentioned 
only respondenis Nos.1 and 2 and not 
Mohammad Raza. It was the duty of the 
respondents to have got the decree amended 
which was in their own favour so as to in- 
clude the name of Mohammad Raza the 
brother of respondents Nos. 1 and 2 and it 
is not open to them to take advantage of 
that omission by urging that the appeal 
abates asagainst Mohammad Raza. The 
appellants have appealed against the decret 
of thelower Appellate Court which was. 
made in favour of respondents Nos. 1 and 2 
only and they werenot bound to implead 
Mohammad Raza in the appeal as there 
was no decree in his favour. I donot think 
that there is any substance in this objec- 
tion. Lastly on the merits it has been con: 
tended that the finding of the lower Appel- 
late Court in respect of the plot No. 103 
(house) /175 (ahata) tothe fact that the plain: 
tiffs were not the owners of the house and 
that the defendants were not the licensees of 
the same is not correct, It has been strenu- 
ously urged that Mst. Husaini was the origi- 
nal licensee of the house and that after her 
death her husband Bechu stayed ia the 
house asa riyaya and Mst. Imtiazan defend- 
ant No, 1 who is the dayghter of Bechu from 
his second wife came into possassion of the 
said house in the same capacity. This con- 
tention is without force. Musammat Imtia- 
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zan had clearly alleged in her written 
statement that she claimed the house as 
an owner in her dwn right and that the case 
of jicense set up by the plaintiffs was abso- 
lutely false and neither she nor her pre- 
decessors-in-interest had ever obtained 
license in respect of the land and the house, 
The trial Gourt came $o a distinct finding 
that Mst. Husaini was not living in the house 
as a riyaya. It also found that there was 
no proof that the possessicn of Bechu os 
defendant No, 1 was of a permissive nature. 
The trial Court believed the evidence of 
defendant No, 1 and held that the posses- 
sion of Bechu and defendant No, 1 who had 
been living in the housesin suit for more 
than 30 years was never discontinued, that 
it was of a hostile nature and that the de- 
fendant No. 1 had succeeded in proving 
adverse possession. The argument raised here 
«that the defendant No, 1 claimed through 
Mst. Husaini and her possession must there- 
fore be deemed to be permissive was put for- 
- ward in the trial Court but it was clearly 
negative. The trial Court remarked that it 
wag no body’s case that Bechu or defendant 
No. 1 claimed through Mst. Husaini and 
there was no evidence to prove that per- 
mission was given to Bechu and then to 
defendant No.1 to livein the house. This 
finding was confirmed by the lower Appel» 
late Court, I am of opinion that the finde 
ing is perfectly justified by the evidence on 
-the record and cannot be disturbed. e 
The other argument related to the cha- 
butra marked ABOD in the plan attach- 
ed to the plaint. It was argued that the 
lower Appellate Court had not correctly 
#nterpreted para, 6 of Ex. A+2, the report 
of the tashildar, made in connection with 
the proceedings under s. 145, Oriminal P. 0. 
against Imtiazan. This paragraph stated 
that the vacant land which had assumed the 
form of a chabuira by reason of the falling 
of mud ofthe wall of Imtiazan’s house has two 
éld graves and one new grave. The trial 
Court concluded from this that there was 
no chabutra from before the falling of this 
wall. The lower Appellate Court set aside 
that finding holding that the trial Court had 
“overlooked the evidence of D. W. No. band 
D. W. No. 6 who definitely stated that 
there were chabuiras on either side of the 
“house of Imtiazan even before the wall fell 
down. This finding of the lower Appellate 
Court is in my opinion fully justified and 
cannot be questioned. 
Lastly it was argued that the appellants 
were entitled to some land which was alleg- 
ed tolie between the chabuira in suit and 
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the wall of the house No. 103. The lower 
Appellate Court rightly rejected that relief 
as in its opinion the appellants had failed to 
produce any evidence to identify that land 
and I do not see any reason to interfere 
with that finding. A 


The result is that the appeal fails and is 
dismissed with costs, 


D. Appeal dismissed. 


MADRAS HIGH COURT 


Criminal Revision Oases Nos. 423 to 
426 of 1939 


and 


Criminal Revision Petitions Nos. 393 
to 396 of 1939 a 


May 2,1939 4 
LAKSHMANA Rao, J, 


In re V.MEKALA VENKATAPPA 
AND OTHERS—PRTITIONERS—AOCUSED 


Criminal Procedure Code (Act V of 1898), s. 106 


—Conviction under s. 510, Penal Code—Security under 


8.106 cannot be demanded 

Offence under s. 510, of the I. P. O. is not an offence 
involving a breach of the peace. The order: for 
security under s. 106 of the Oriminal P. O, in such 
a case is therefore unsustainable, 


Or. Rs. under es. 435 and 439 of the Orie 
minal P, C., 1898, praying the High Court 
to reviee the orders of the Court of the 
Sub-Divisional Magistrate of Dhone, dated 
January 26, 1939 and made in G: 0. Nos. 91 


to 94 of 1938. 


Mr. V. S. Rangaswami Ayyangar, for the 
Petitioners, ° A 


The Public Prosecutor, for the Crown. 

Order.—The petitioners have been con- 
victed under s. 510 of the I. P, O. and it 
is not an offence involving a breach of the 
peace. The order for security under s. 106. 
of the Osim P,O.is therefore unsustain- 
able and it fis set aside, 
petitions are dismissed. 


Otherwise these: 


ND. 


Appeal dismissed. ~ 
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NAGPUR HIGH COURT 
Full Bench 

First Appeal No. 33 of 1936 
July 5, 1940 


Stone, C. J. GRILLE AND Bos, JJ. 


KASHINATH AND AaNoTHER—~PLAINTIFES 
—APPELLANTS 


VETSUS 


BAPURAO AND GTAERS—RERSPONDENTS 


Hindu Law—Alienation—Co-parcener—Alienation 
‘by-one co-parcener, of joint family property with- 
‘out legal necessity—Suit by other co-parcener for 
declaration that alienation is not binding or for 
possession—Cause of action, when arises~Such suit, 
whether for benefit of all co-parcenera living at 
time of 
of action for both kinds of suits, if belongs also to 
‘co-parceners born subsequent to date when cause of 
action arises—Alienation—Father—Alienation with- 
out legal necessity ia valid in Central Provinces but 
can be avoided—Such alienation is void in Bengal 
“but can be ratified—Case-law of one Province should 
‘be used with caution in other—Joint family— 
Alienation without legal necessity—~Alienating mem- 
ber, if can sue to set aside alienation—Contract Act 
{TX of 1872), s.23—Section is not concerned with 
motive but is confined to object of transaction— 
Loan by Hindu to bribe an officer —Subsequent mort- 
‘gage in favour of third person to pay off loan— 
Mortgage loan held, not opposed to public policy— 
Mortgagor's sons could, however, trace back original 
loan and impeach mortgage loan as for illegal or 
immoral purpose. 

Per Stone, C. J, and Bose, J.a Grille, J., contra. 
Where one of the co-parceners has alienated co- 
parcenary property without legal necessity the cause 
of action arises at the moment of alienation where the 
suit is by other co-parcener for a declaration that the 
alienation is not binding in whole or in part. The 
‘cause of action arises at the moment the alienee enters 

- into possession where the suit is for possession. It 
may be, there are other causes of action arising at 
‘different dates, Whichever cause of action is in ques- 
tion it belongs to those in existence when the cause 
of action arises, If a co-parcener having such 
‘cause of action sues he sues for the benefit of co- 
warceners generally (other than the alienating co- 
parceners), If a co-parcener is not in existence 
when such a cause of action arises he cannot sue, 
Hence whether the affer born co-parcener can or 
‘cannot sue depends on whether he was or was not 
born (in the above defined sense) at the date the 
‘cause of action arose. If he was then born he can 
sue; if he wasnot he cannot. If a Co-parcener 
was alive at the time the cause of action arose and 
sues he sues for the benefit of all co-parceners, 
other than the alienating Co-parcener, whether alive 
at the date the cause of action arose, or born sub- 
sequently. This affects his rights, not the rights of 
the alienee whose share is fixed at te date of aliena- 
tion and does not thereafter fluctuate though sub- 
sequent consent of co-parceners may cause it to 
vincrease. 160 Ind, Oas. 196 (10), 94 Ind, Oas, 948 
(25) and 78 Ind. Cas. 260 (30), Overruled, 91 Ind, 
Oas. 471 (22), distinguished, 150 Ind. Cas. 111 (2), 
approved. [p. 254, col. 2; p, 256, col, LJ 

{Case-law discussed.] 

Per Grille, J.—An alienation, made by a Hindo, 
who atthe date of the alienation had a Go-parce- 
ner living, of co-parcenary property, cannot be 
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challenged by an after born co-parcener if euch after 
ə born co-parcener was born or conceived after the 
death of the co-parcener livittg at the date of the 
alienation. The alienation can, however, be chal- 
lenged by the after born co-parcener born or conceiv- 
ed before the death of' the co-parcener living at the 
date of alienation, though his rights are dependent 
as regards limitation on thedate on which the 
cause of action arises and no fresh cause of action 
accrues to him by birth. 160 Ind. Cas. 198 (10), 
approved. 
Per Stone, C. J. and Bose, J., Grille, J., contra,— 
e An alienatjon without necessity by a father, sons 
being alive and not consenting, is in Bengal ab- 
solutely void unless and until ‘ratified, In Oentral 
Provinces, however, such an alienation is valid but 
can be avoided. Hencethe case-law ofene Province 
must be used with caution in another, [p, 253, col. 
2 


[Oase-law referred to.) 

Per Grille, J.—It is illogical to say that an aliena- 
tion, which may be valid in part and invalid in 
part as in the case of an alienation including but 
not consisting entirely of that which an individual 
co-parcener has a right to alienate, should be classi- 
fied as voidable. Part of the alienation is from 
the beginning incompetent, and the members of the 
Co-parcenary body whose share is thereby affected 
have a right to challenge it as incompetent, Such 
an alienation cannot be considered a good and 
valid alienation until challenged. The alienation by 
& co-parcener of a share other than his own (sebject 
to the developments of the right of an individual 
Co-parcener to alienate what in strict theory is in- 
tangible) is as invalid in the Central Provinces as 
it iselsewhere, and the decision in Hazart Mal 
Babu v. Abaninath Adhuriya (36), is, as valid in 
these Provinces as it is in Bengal, (p. 257, col. 1.] 


Obiter per Bose, J.—The alienation made without 
legal necessity is void from the beginning and so 
the alienated property is still family property until 
the title to it is extinguished under a, 28 of the Lim, 
Act. Under Hindu Law the son obtains a right by 
birth in all family property and, therefore, in this 
item as well, He is consequently entitled to sue to 
recover it on behalf of the family in the same way 
a3 any other member; in fact if logic is to have thy 
place the alienating member himself ought to be 
entitled to sue, [p. 259, col, 1] 


In Order of Reference.—Section 23, Oontract Act ia 
not concerned with motive. If confines the Oourt 
to the object of the transaction and not to the Tea- 
sons or motives which prompted it. The law doeg 
not prevent even the most degraded of men from 
having their own friends and from receiving gittg 
from them whatever the motive of the donors may 
be, provided the object is not to inducaor encourage 
the commission of an illegal or an immoral act, 
[p. 246, col. 2; p. 247, col. 1) 

A certain amount was borrowed by X, a Hindu 
from Y for bribing certain officer and after the officer 
was bribed X borrowed from Z in order to pay 
off Y and executed a mortgage in Z’s favour : 

Held, that the purpose of the loan was Not to 
effect an illegal purpose. Such illegal purpose ag 
had been effected had been effected. It was at 
worst a loan designed to enable the borrower to p2y 
back a lender who could not have sued the bor- 
rower in a Oourt of law successfully. This was no 
more contrary to public policy than would be a 
loan to a borrower to enable that borrower to make 
& gift. The mortgage was not, therefore, void on 
account of public policy. The fact that Z took as 
security of title a number of documents from X for 
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_ the ordinary loan and regarded the transaction as 
queer did not make it contrary to public policy, 
160 Ind. Cas. 212 (41), distinguished, Fender v. St. 
John Mildmay (12), referred to: 

Held, further, that quite different considerations 
arise as regards the sons of the mortgagor who can 
trace back this loan in order to test whether it 
was aloan that fell within the prohibition prevent- 
ing alienations for illegal or immoral purposes. [p. 
246, col, 1.) . 


F. A. from the decree of the Court of the 
3rd Additional District Judge, Akola, dated, 
December 19, 1935. . 


Order of Reference to a Full Bench 


. Stone,C.J. and Bose, J.—(September 8, 
1939).—This isan appeabby the plaintiffs 
who sue on a mortgage claiming a sub- 
‘stantial sum of money, that is to say, 
Rs. 31,750 made up as to Rs, 15,875 of 
capital and as to the other Rs, 15,875 of 
interest, the interest being limited by the 
rule of damdupat whica applies to Berar. 

The story disclosed in this case is a 
very remarkable one and we have had 
the advantage of arguments cn both sides 
that fave made the story reascnably plain. 
In crderto follow the details it is necese 
sary to set out a genealogical tree, 


SRS 


| | 
Raoji Suryabhan 


=Shankar= Govinda 6 
Mst. Gujai: Mst. Janai (defendant No. 4) 


Lalji | 
defendant No, 1) Janrao Dnyandeo 


(mortgagor). (defend- (defend- 
e ant No. 6). ant No. 7), 
| i l 
Ganpat, Vishnu, Krishna. 


: The mortgagor (defendant No, 1 original: 
ly} is Lalji. Lalji since this suit was 
filed bas died and is represented now by 
his scn, respondent No. 1. It will be found 
that Lalji’s fatber was Shankar and Shan- 
kers cousin was cne Govinda who is the 
4th defendant in this oase. Govinda has 
two sons, Janrao (6th defendant) and 
Dnyandeo (7th defendant) and a wife Mst. 
Saraswatibai who is the 5th defendant, 
Shankar had two wives and each of the 
wives had children. The senicr wife had 
Lalji and the junior Ganpat, Vishnu and 
Krishna, and there appears to be no love 
lost between Lalji and his step brothers. 
Shankar having died a question arose 


with regard to the property that he leit. 
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Govinda and Lalji appear to have con» 
ceived the idea of cheating the steps 
brothers of Lalji by a false suit founded 
on a forged will. Accordingly, we | find 
Govinda and Lalji setting up this will 
which if established would have resulted 
in the whole of the property going to 
Govinda, but there was a secret arrangement 
between Govinda and Lalji whereby Govinda 
was to hand over to Lalji half of his ill-gotten 
gains. 

The will suit came on for trial before a 
Judge who was corrupt and who was 
eventually tried and convicted for corrup- 
tion, not in respect of this case but in 
respect of another. He evidently had a 
reputation for corruption. Accordingly we 
find Govinda through one Ganesh attempt» 
ing to bribe and succeeding in bribing 
though not successfully, the Judge who 
was at first offered Rs. 4,000 and later 
Rs, 14000 which he accepted. In that suit 
the 2nd plaintiff (another Lalji called Lalji 
Aithoba) was a witness not for the side 
that set up the will but for the other side? 

As we have observed, they bribed the 
Judge but they bribed him unsuccessfully, 
because in the result he found against the 
will, the suggestion being that the other 
side bribed him higher. However that 
may be, we are mentioning merely for 
interest, when the case had been dismiss- 
ed these persons asked for their money 
back and they were told that the Judge, 
had received only Rs. 7,000 Ganesh having 
kept the other Rs. 7,000 and that the 
Judge intended to keep the Rs. 7,000 be- 
cause he thought that it was due to bim 
for not having sent them for trial for 
perjury. : acer. f 

At that point we may leave the Judge 
and refer to Ganesh, Ganesh was a moneys: 
lender: and a person .who Yan a ginning, 
factory and a press an@ was in business 


‘associated to the extent of being in part-° 


nership as to the press with Lalji Vithoba,’ 
Ganesh lent Lalji Shankar the. money, 
necessary to make the bribe above men- 
tioned. The present mortgage was effected: 
with Lalji Vithoba for the purpose primari~ 
ly of paying of Ganesh but it is not 
quite so simplé as that. Accordingly, it 
is necessary to mention 8 few more facts. 

The will suit was launched on Febru- 
ary 4, 1920. The first mortgage was on™ 
July £6, 1921 for Rs, 3,000, The mortgagee 


“was Ganesh, ihe mortgagor -was Govinda. 


The second mortgage was on August 31, 
1921 for Rs. 10,000. The mortgagor was 
Lalji Shankar, the mortgagee Ganesh; On. 


© 
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September 3, 1921 Govinda sold three fields 
to Ganesh for Rs. 10,000. On March 20, 
1922 Ganesh sold to Govinda the same 
three fields for Rs. 10,000 and in pay- 
ment Lalji gave a promissory note to Ganesh 
for the Rs. 10.000. On the same day 
Govinda sold two other fields to Lalji for 
Rs. 3,000 and the next day sold the 


three fields abovementioned to Lalji for. 


Rs, 10,000. 

Stopping there we have the following 
major facts. Ganesh has parted with 
Rs. 13,000. Govinda has parted with five fields. 
Lalji has got the five fields, and Ganesh has 
got a promissory note for Rs. 10,000 and 
one mortgage for Rs. 3,000 the mortgage of 
Rs. 10,000 having been satisfied by the 
sale of three fields which were in turn ree 
transferred and paid for by a promissory 
note of Rs. 10,000. 

The next stage is reached on March 21, 
1922, that isto say onthe same day that 
Govinda transferred by a sale-deed the 
three fields to Lalji for Rs. 10,000 when 
Lalji applied to Lalji Vithoba for a loan 
of Ra. 15,875 which money was required 
for the following purposes: (1) to pay off 
the mortgage of Rs. 3,000, (2) to pay off the 
Promissory note for Rs. 10,000, (3) to pay 
off a sum of Rs, 600 and odd which had 
been lent by Lalji Vithoba to Govinda at 
the time of the launching of this suit 
which sum. had amounted to Rs. 875 with 
interest. That is not exactly how the 
consideration is expressed in the mort- 
gage-deed which says that the money is 
required as to Rs. 5,000 to pay off a morte 
gage in favour of Ganesh. as to Rs. 10,000 


to pay for the property sold by Ganesh: 


and as to the~Rs. 875 “on account of the 
havdla taken in respect of the decree of 
Govinda Suryabhan Gawande”. -Thus from 
the terms of the mortgage-deed Lalji Shan- 


kar borrowed Rs, “40,000 ostensibly: to pay’ 
for the land which he had bought’ from” 


Govinda, Rs. 5,000 to redeem the mortgage 
of Ganesh and Rs, 875 on account of the 
havala taken in respect of the decree of 
Govind Suryabhan Gawande. It is the 
Rs. 10,000 that has been treated as the sum 
tainted with corruption. It is said that 
Lalji mortgagee cannot recover back from 
Lalji mortgagor any part of the money that 
he lent or realise any part of the security 
that was taken to secure the repayment of 
that. money because this mortgage tran- 
saction was tainted for Lalji: mortgagee 
well knew of the activities of Ganesh, Qos 
vinda and Lalji 
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the bringing of the false suit, and their 
‘resulting troubles with the Police; and be- 
ing thus in part delicto he can no more 
recover than could Ganesh have recovered. 

That line of defence which we shali 
examine may be regarded as the defence 
founded on public policy. We now turn to 
two other defences ‘which we mention to 
dispose of, It will be seen that Govinda 
has minor sons. It will be seen that he 


“sold in dll five fields to Lalji and it may be 


stated that these five fields are all morte 
gaged inthe suit mortgage. Accordingly 
those five fields may be lost* not ony 

Y. 
Khare on behalf of the appellants gives 
up those five fields so far as the sons of 
Govinda are concerned, and accordingly 
it is not necessary to consider the law 
which would protect their interests. It 
must be taken that the shares of the sons 
of Govinda in the fiye fields mortgaged 
cannot be touched by the plaintiffs. 

The next point relates to the position of 
the pregent lst respondent and can be 
stated as follows: Lalji has died an® his 
Bon is at present respondent No. land can 
be regarded there asin two capacities, (1) 
as personal representative, and (2) as son, 
As personal representative of course ha 
has the defence open to Lalji. As son ho 
may have other defences available. Ths 
defence open to Lalji would be the defenca 
Which we are going to examine and which 
we have expressed as being the defence 
founded on public policy. The defence 
open to the Ist respondent as son is wider. 
He can attack this alienation on the ground 
that it is an alienation tosecure the repay- 
ment of an illegal debt using that term in 
the Hindu Law sense, and in determining 
whether it was illegal he can require the- 
Court to consider not only the Lalji tran- 
saction but also the Ganesh transaction. In 
other words he can trace back the loans to 
the time of the borrowing from Ganesh, can 
show that those were tainted with illegality 
and that therefore this is a case of an illegal 
loan, That being so, it would not be bind- 
ing even on a son, and the son can there- 
fore resist the alienation in question as 
made for an avyzvaharika debt according 
to the doctrine of Hindu Law, 

Respondent No. 1, however, is not a son 
born at the time of the alienation in 
question. Atthe time of the alienation in 
question there was aton, and the learned 
Judge has found that that son was alive 
at the time when the respondent was bora, 
The question has been much debated as 
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to whether an after born son has the same 
right to attack an alienation as a son 
born at the time of the alienation. One 
view is that the right to challenge alienae 
tions is restricted to co-parceners alive at 
the date of the alienation, and this view 
is supported by Ramaswami Aiyar v. 
Ponusami (1), Ramkisan® Ambadas v. Damo- 
dar (2), Udayamuthier v. Shunmugam Chet- 
tiar (3), Maddali Visweswara Rao v. Mad- 
dala Suryarao (4), 
Nayakkar (5), Shantaya Kotraya v. Mal- 
lappa Basappy (6), Lachmt Narain Prasad 
v. Kishan Kishore Chand (7) and finally and 
most importantly Ranodip Singh v. Parmesh- 
war Pershad (8). Mayne, however, at pp. 512 
and 513 appears to prefer the other view 
that alienations can be challenged by 
co-parceners generally and this is in agree- 
ment with Muthukumara v. Sivanarayana 
Pillai (9) and Jinwarsa Gangasa V. Gunwant- 
yao (10) which is a Bench decision of the 
Judicial Commissicner’s Court overruling 
Ramkisan Ambadas v. Damodar (2) which 
was a judgment of one of us. Maddali 
Visu@swara Rao v. Maddala Suryarao 
(4) although it expresses no view as to 
what the position is in & case such as 
the present, that is to say where the son 
challenging was born in the lifetime cf 
the son alive at the time of the aliena- 
tion, is a decision of 4 Bench of the 
Madras High Gcurt the other cf us being 
a member. In these circumstances it iB 
clearly desirable that this point should go 
before a Full Bench so that the matter 
may be settled, We have, therefore, nothing 
mere to say asto this branch of the case. 
It will be referred for decision to a Full 


(1) A I R 1922 Mad, 452; 70 Ind, Oss. 769; (1922); 
M WN 526; 16L W 981; 31M L T 370. 
(2) AIR 1934 Nag. 108; 150 Ind, Oas. 111; 6 R N 


A I 1235 Mad. 431; 156 Ind. Oas. 83; (1935) 
MW N 304;41 L W 610; 7 R M638, 
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(0) 31 NLR 124 Sup; 160 Ind. Cas. 196; 8 RN 
157; AIR 1936 Nag. 34. ° 
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Bench and according to the decision arrive 
“ed at will depend whether the aliena» 
tion can be set aside on the ground that 
it is for an illegal consideration using 
the term “‘illegal” in the Hindu Law 
sense. 

That leaves us with the main ques 
tion. The learned Judge has come to 
the conclusion that the second plainte 
iff was fully aware of the manoeuvres of 
the mortgagor and of Ganesh and Govinda. 
In other words he was just as bad as they 
were, and this loan which he was making 
was made solely to save his friend who was 
- in such a position that the Police were alter 

him and who saw no hope whatever of 
being able to get his money back because 
the transactions that he had entered into 
were so tainted as to make them unenforce- 
able in any Court of law. In this state of 
fact, therefore, we are asked to believe, as 
the learned trial Judge has believed, that 
this friend placed bis money in the same 
jeopardy as the money of Ganesh then was. 
The learned Judge was very much impress? 
ed obviously with the fact that no man 
seeing these transactions could have thought 
that they were bona fide or proper and by 
the fact that the mortgagee, Lalji, took 
in the course of this transaction many more 
documents than were called for by the 
nature of the transaction. He was also 
apparently greatly impressed by the fact 
that in the locality where the Judge was 
in trouble it was common knowledge that 
these people had some share in that trouble 
and that therefure Lalji mortgagee must 
have known all about the transaction. As 
he puts it in para, 11 of his judgment : 

“At this juncture Ganesh Waman made attempt 
to save his skin andthe arrangement was resorted to 
in congultation with the plaintiff who cannot be deem- 
ed to be not aware of the previous events and transac- 
tions Ganesh Waman wanted to wash his hands 
clean of any suspicion and sesold the property to 
Govinda.” 


Then he outlines the various transactions. 
We have, however, sought in vain for any 
evidence which shows that the mortgagee 
knew of the bribing of the Judge or knew 
that the loan -by Ganesh was to supply 
the means wherewith to bribe the Judge, 
apart from, bf course, D. W. No. 1 and 
D. W. No. 2. D. W. No.1 is Govinda and 
the evidence of D. W. No. 2 has only to 
be read to see that it is unreliable. We 
think it would be very wrong in a Case 
such as the present that a family which 
has launched a false litigation for the 
cheating of the other members of the family 
supported by a forged will and backed up 
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by corruption should escape their indebted- 
ness incurred with a stranger to the family 
whose only connection that we can see 
with that false suit was (a) that he lent 
a sum of money about the time that suit 
was launched amounting to some Rs. 600 
and (b) that he gave evidence against the 
plaintiffs, Unless it is established that his 
loan was tainted it cannot be impeached 
however much it ig made plain that the 
loan of Ganesh was contrary to public 
policy. Of course it is a very different 
matter when a son of the alienating copar- 
cener endeavours to set aside the aliena- 
tion on the ground that the consideration 
was illegal. That, as we have above 
observed, is a matter that can be dealt with 
after the Full Bench decision on the ques- 
tion which we shall hereafter formulate 
and refer to them. 

The relevant parts of D. W. No. 2's 
evidence are as follows: (He is speaking 
of the suit brought by Govinda.) 
¢ “It wag rumoured that in that case both parties 
offered bribes to the Judge. The Police made inves- 
tigation in that connection in our villege. About 
Februaay 12 or13 years back a meeting took place 
at the house of Ganesh Waman. Myself, Govind, 
Suryabhan, Lalji Shankar, Rajaram Nathoo and 
others went tothe houee of Ganesh Waman, Plain- 
tiff Lalji and Kadtoo Tatya and some others ward 
present. Ganesh Waman said. ‘We are troubled 
by the Police investigation. We should therefore 
form a group on account of this fear, and execute 
in favour of a respectable person and then the 
harassment by the Police will stop’.....o....ccecccssessene 
Ganesh said that a mortgage should be executed in 
favour of Lalji Vithoba who also agreed to that, 
Ganesh Waman and Lalji Vithoba are friends and 
partners in a press factory.” 


Then it appears that this person only 
accompanied Govinda. He is speaking of a 
conversation that took place 12 or 13 years 
before. He is a man of no substance. 
There was no talk he says if the mortgage 
was to be genuine tr bogus: there was no 
talk as to whether Lalji was to pay off 
the mortgage: there was no talk as to 
who should be paid the Rs, 15,000 by the 
plaintiff Lalji The evidence of Govinda, 
D. W. No, 1, is of course interested evidence 
and is quite different from that given in 
another suit by Lalji who there agreed 
that the mortgage was a préper mortgage 
in which Lalji mortgagee lent Rs. 15,000 

_in order to pay off Ganesh and to pay for 
the property acquired. This is, what he 
(D. W. No. 1) says : 

“Ganesh Waman gave us to understand that the 
Police were still after us and so advised me and 
Lalji to execute a mortgage for Rs, 15,000 in-favour 
of Lalji Vithoba in satisfaction of all the documents 
in favour of Ganesh Waman. Lalji Vithoba said 
that he would not advance money to us unless I and 
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, defendant Lalji executed a mortgage in his favour 
in respect of property of both of us. Ganesh Weman 
said that his own documente would receive strength 
by the mortgage and the Police would not trouble us. 
land defendant Lalji-accordingly executed a mort- 
gage in favour of plaintiff Lalji about a month after 
that. The property sold by me to Ganesh Waman 
on September 3, 1921, was retransferred by Ganesh 
Waman to me by saleedeed for Re. 10,090. I did 
not pay Ganesh Waman any consideration of this 
sale-deed. Lalji son of Shanker executed a pro-note 
for Rs. 10,000 in favour of Ganesh Waman............ sar 


© All these décuments—pro-note for Rs, 10,000 mortgage 


for Rs. 3,000, bond for Rs. 4,000, mortgage for 
Rs. 10,000, sale deed for Rs. 10,000 executed by me 
were all handed over to plaintiff Lalji Vithoba. We 
have thus not received any portion of the consider- 
ation of the mortgage for Rs. 15,000 at all, Plaintiff 
Lalji came to know that the documents related to 
bribe given to Mr. Bhargao on the day the meeting 
was held... .... ...The meeting at Ganesh Waman’s 
house took place 2 or 3 months before the execution 
of the mortgage in plaintiff's favour. 
..The second meeting took place about a month 
before the execution of the plaintifi’s mortgage. 
Lalji was present there from the beginning .......... ‘ 
Ganesh Waman said; "The Police is still after us. 
They are going to seize my papers. You should 
therefore execute a mortgage in favour of Lalji 
Vithoba.’ s.e..e..eeesreoissocesesoneseeoresesrttensosesre sae sor eee sen 
Tt was settled there that plaintiff Lalji should pay 
Rs. 15,000 to Ganesh Waman and take a mo™gage 
from us and Ganesh Waman should hand over the 
documents to Lalji plaintiff......... .. . 
I cannot gay even to-day how the non-execution of 
the mortgage in plaintiff's favour would have pre- 
Judiced US..... sepson esereectreereseees seh ; $ 

So far as we can see from this evidence 
he is saying that the idea was to avoid 
the Police investigation. Although he was 
quite unable to say how the execution of 
that mortgage would assist in that respect 
that is how he looked upon the matter. 
We may mention that on September 23, 
1921, there bad bsen a pardon commupi- 
cated and that thereafter there was no 
danger of prosecution, that is to say, six 
months before the suit mortgage—according 
to this evidence five months before the 
second meeting and three months before the 
first meeting—everybody concerned knew 
that there was no risk of Police prosecution, 


An alternative raason is given for this 
transaction. It is said that assuming that 
the purpose was not to avoid the risk of a 
Police prosecution it was to enable Ganesh 
to recover a loan which he could not sue 
for in a Civil Court because the transaction 
was contrary to public policy the purpose 
of the loan being to bribe a Judge, that 
Ganesh and Lalji were so friendly that 
Lalji was prepared to come forward and 
lend his money to pay off Ganesh and run 
the risk of finding that in turn, as is argued 
in this case, he cannot recover because 
he was a party to that transaction in effect 
in that he lent money to pay off Ganesh, 
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‘We have endeavoured to find any reason, 
which would move Lalji Vithoba to any 
such self-sacrifice and we can find none, 
Nor has Counsel for the respondents been 
-able to suggest any. These two persons, 
Ganesh and Lalji Vithoba, it is true, were 
Partners ina press business and had done 
business together. Buf we find no evidence 
that they were such great friends that 
Lalji Vithoba would risk lending „this sum 
of money merely to get Ganesh out ofa 
loan which was very dubious. 

Even if Lalji Vithoba did know that there 
was something wrong about Ganesh’s trans- 
action that would not, in gur opinion, taint 
the suit mortgage transaction, Our atten- 
tion has keen drawn to Kalikumari Bai- 
shnabi v, Manomohinee Baishnabi (11), 
but that is an entirely different case from 
the present. There the person endeavour- 
ing to recover the money was in the posi- 
tion that Ganesh would have been in had 
he endeavoured to recover the money back 
under his mortgage except that the defect 
there was that the transaction was for an 
immeral purpose whereas here the transac: 
tion is contrary to public policy. As has 
been observed in many cases, the last of 
which is Fender v. St. John Mildmay (12), 
(see the opinion of Lord Atkin), public 
policy is an unruly horse that one must 
tide with caution, Here we have no case 
of a benam transaction whereby the name 
of Lalji Vithoba was substituted for that of 
Ganesh to enable Ganesh to proceed in the 
name and under the cover of Lalji Vithoba 
to recover a debt tainted in such a way 
that he could not recover it in bis own 
name. That sort of case we can understand. 
But this is a case in which Lalji Vithoba 
lent Rs. 15,000 and cdd of his own moneys, 
That he parted with the money pobody 
has disputed. Why he should not recover 
that money back as against the person to 
whom he lent it we have never been able 
to understand. Quite different consider- 
ations, of course, arise ae regards the sons 
of the person to whom the money was lent. 
They, it may well te, can trace back this 
loan in order to test whether it was a loan 
that fell within the prohibition preventing 
alienations for illegal or immoral purposes. 

To develop somewhat the points arising 
under the defence of public policy: We 
observe that the matter is governed in 
India by s. 23 of the Indian Contract 


ah 63 O 445: 160 Ind. Cas. 212; 8 R O 416; 40 O W 
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Act which’ states that the consideration 
or object of an agreement is unlawful 
if among other things the Oourt regards 
it as opposed to publie policy. Therefore 
what one has to look to is the object 
and the consideration. 

So far as the consideration is concerned 
it js the payment of a sum of money onthe 
one side and the execution of the deed 
of mortgage on the other, so there is 
no difficulty about that. Neither is tainted. 

As regards the object, the immediate 
object of the plaintiff Lalji was to lend the 
other Lalji a sum of money in exchange for 
@ mortgage security. There is nothing 
wrong with that, but of course one is not 
confined as narrowly as that, A deeper 
search fora more remote object, provided 
it is not too remote is necessary. But 
when we probe deeper all we find is that 
the object was to lend Lalji Shankar a 
sum of money to enable him to pay Ganesh 
Waman. Is there anything wrong with 
that? On the face of it not. But it ise 
said that the object was to enable Ganesh 
to enforce a liability which the law would 
not allow him to enforce. 

We are clear that it cannot be that, 
Lalji Shankar was acting voluntarily and 
if Ganesh Waman could not compel him to 
discharge his obligation it is clear that he 
could not compel himto obtain a loan to 
effect that purpose, Therefore, the element 
of compulsion is not there and consequently 
that could not have been the object of the 
loan. At the outside the object was to 
enable Lalji Shankar to make a gift of 
money to Ganesh Waman which he was not 
obliged to make. There is nothing against 
public policy in that. 

But it is argued that that is not all. The 
reason why Lalji Shankar wanted to do 
this was to compensate Ganesh Waman 
for the doing of an illegal act and thus 
satisfy his own conscience. But the moment 
we enter upon this sort of investigation we 
leave the realm of object and enter that 
of motive. Section 23 is not concerned 
with motive. It confines us to the object of 
the transaction ‘and not to the reasons or 
motives which,prompted it. In our opinion, 
the whole fallacy of the argument lies 
there, 


If the object was to enable Ganesh to: 


bribe the*dudge, then of course the matter 
would be different. But it was not. The 
bribing had already been done and Lalji 
Sbavkar acting on the maxim that there 
is honour among thieves wanted to com- 
pensate Ganesh for what he had done. 
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The object, therefore, remains a mere 
Payment of money to another man in 
circumstances where payment cannot be 
compelled. All the rest lies outside the 
scope of the enquiry, It deals with motive, 
and the reasons which prompted the action, 
and has nothing to do with the object. 

In the House of Lords case, Fender v. St, 
John Mildmay (12), Lord Atkin carries the 
matter further and says that the doctrine of 
public policy does not stop there but is 
also applied to acts which have harmful 
tendencies. Whether this is the law in 
India where we are governed bys. 23 we 
do not stay to enquire. Butevenif it be, 
Lord Atkin points out the limitations even 
of this extension and say that. 


“Here the ground is still less safe and more 
treacherous.” 

Then he says: 

“Lord Truro [said (4 H L. case atp. 197)] : 

The law looks notto the probability of public mis- 
chief occurring in the particular instance, but to 
the general tendency of the disposition, and if the 
law is to be practically applied, it cannot be ad- 
Ininistered with reference to the character of the 
individuals to whom the question may relate’. I 
think the substance of these judgments is that you 
must have a general rule, a general tendency to 
wrong to which there may be exceptions, But if the 
contract has to be applied to anact ofsocial or other 
relations in which there will be generally no ten- 
dency to do wrong though there may be exceptions, 
the contract will not bs avoided.” 

And again in a later passage he states ; 
(pp. 18 and 21*) 

“If the public policy of enforcing contracts to do 
lawful actsisto be maintained, it must be defeated 
only where thereis a practical danger of injury to 
the public by enforcing particular classes of con- 
tracts. There must be a general tendency to- 
TROY A Ng ENAKAN NA A KN A a KA NG an eve 

I venture to say thatthe doctrine is unmeaning 
unless the impugned contract leads or is likely to 
lead to injurious action,” 

Now, would payment of a aum of money in 
circumstances like the present induce a gene» 
ral tendency to bribery ? We do not think so. 
Ganesh may be a bad man, He may have an 
unsavoury reputation and be a thoroughly 
detestable character, but the law does not 
prevent even the most degraded of men from 
having their own friends and from receiving 
gifts from them whatever the motive of the 
donors may be, provided the object is not 
to induce or encourage the gommission of 
an illegal or an immoral act. It has 
never been suggested that that would pro- 


- duce a ‘general tendency to wrong doing. 


We are unable to regard this mortgage as 
void on account of public policy. 

Great stress has been laid on the number 
of documents that Lalji Vithoba took -at the 
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time of the loan. Those documents, it was 
said, would never have been taken by a 
man who was making an ordinary loan: 
the fact that he took them shows that he 
knew that this was a queer transaction. 
We have failed to see why an ordinary 
mortgagee who desires security of title 
should not take those documents, But even 
if he thought that the transaction was queer 
ethat does pot make a transaction contrary 
to public policy. He-did not in fact lend to 
Ganesh. He lent to Lalji. The purpose of 
the loan was not to effect an illegal, purpose. 
Such illegal purpose as had been effected 
had been effected. It was at worst a loan 
designed to enable the borrower to pay back 
a lender who could not have sued the 
borrower in a Court of law successfully. 
This is no more, in our opinion, contrary 
to public policy than would be a loan to 
a borrower to enable that borrower to make 
a gift, Had we been satisfied that Lalji 
Vithoba was in a scheme to obstract the 
Police investigations or to get Ganesh out 
of the trouble of a criminal nature very 
different considerations would have aMsen. 

But as we bave above observed there 
seems to be no ground whatever for 
any such conclusion. Ganesh had long 
since ceased to bein peril, In those circum- 
stances, in our opinion, the defence that 
this transaction is void as contrary to public 
Rolicy fails. 

That will leave ontstanding the other 
defence which the lst respondent can urge 
as a son subject to the question which we 
refer to the Full Bench which is as follows: 

Whether an alienation, made by a Hindu, 
who at the date of the alienation had a 
co-parener living, of co-parcenary property, 
can be challenged by an after born co-par< 
cener if such after-born co-parcener was born 
or conceived (a) after the death (b) before 
the death of the co-parcenerliving at the dato 
of the alienation. It is to be assumed that the 
alienation is of a character that oppens it 
to challenge by a co-parcener living at the 
time of the alienation. 

If this power is not possessed by either 
class of such after-born co-parceners gener- 
ally, is it possessen by any sub-class e. g. 
some of either such class ? 


Mr. A. V. Khare with Mr. W. RB, 
Pendharkar, for the Appellants. 
Mr, S. A. Sohani with Messrs. V. K. 


Rajwade, A. Ahmad and B. L. Gupta, for 
the Respondents. 


Opinion of the Full Bench 
‘Stone, C. J.— The following question have 
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been referred :— 
- “Whether an alienation, made by a Hindu, who’ 
at the date of the alienation had a co-parcener living, 
of co-parcenary property, can be challenged by an 
after-born co-parcener if such after-born co-parcener 
was born or conceived (a) after the death (b) before 
the death of the co-parcener living at the date of 
the alienation. It is to be assumed that the aliena- 
tion is of a character that opens it to challenge by a 
co-parcener living at the time of the alienation. 

If this power is not possessed by either class of 
such after-born co-parceners generally is it possessed 


by any sub-class e. g., sons of either sucAclass ?” © 


These questions raise pojnts which have 
been the subject of controversy in India 
and it appears desirable to consider the 
case-law at some length, 

In Balwant Singh v. Rani Kishori (13), 
their Lordships of the Judicial Committee 
were considering the argument that even in 
the case of self-acquired property a father had 
no absolute power of disposition, an argument 
founded on the Mitakshara (Colebrooke's 
translation) Ohap.I, s. 1, cl. 27: 

‘Though immovables....... have been acquired 
by a man himself, a gift or sale of them should not 
be made without convening all the sons, They, who 
are born, and they who are yet unbegotten, and 
they «ho are still in the womb, require the means of 
support, no gift or sale should, therefore, be made." ° 

This their Lordships contrasted with 
other texts and came to the conclusion that 
it laid down amoral precept not a legal 
rule. They observe at p. 285* : 

“And the assertion of rights in those who are 
unbegotten conflicts with the principle uncontradicted 
as their Lordships understand by any decision, that 
a man may alienate even his descended estate if h8 
has no child or at least if he has no co-parcener, in 
existence. (See Mayne’s Hindu Law 1897 Ed), s. 318,” 

It has of course long been established 
that a father at a time when he has no sons 
may alienate but it should not be over- 
looked that at one time it was contested that 
a Hindu father had any such right, even 
as he has no right to give: Hurodoot Narain 
Singh v. Beer Narain Singh (14), Sobharam 
Toli v. Makdu (15). This text and others 
in the same sense will be found running 
thfough all the old cases which developed 
for Bengal and other parts of Northern 
India the rule that an alienation by a 
father was void unless and until ratified 
by the son. Once it is established that these 
texts lay down no such legal prohibition 
the view is more easily taken that such 
alienations es I shall be considering in this 
judgment are not void but are vcidable. 
This is the position accepted by Madras 
and Bcmbay and in the Central Provinces, 
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It 18 now established that in Hindu Law 
the rights which a co-parcener bas, in this 
connection, arise if at all, at the time of 
conception, not at the time of birth. But the 
child must be born alive for the inchoate 
right to be perfected. To avoid cumbrous 
phraseology [shal], throughout this judg- 
ment, speak of a son “being born" when 
what is meant is ason “being conceived’ 
and afterwards born’. So “Birth” really 
relates to conception followed by birth. “Son 
in existence’ means son in existence at 
the time of alienation. ‘“After-born son” 
means son born (in the above sense) after 
the alienation. 

I take the following propositions to be 
well established : 

J. A father, though he have sons, may 
alienate immovable property for value for 
certain reasons, whether the sons consent 
or not. Prima facie, however, the aliena- 
tion is not effective, at least as regards the. 
sons’ shares, unless the sons consent. But 
if the sons are competent to consent, and. 
consent and are the only other co-parceners 
the aliention is good. 

II. When a Son is born he obtains a share 
in the joint family property as it existed 
at the date of birth : Chuttan Lal v. Kallu 
(16) and Bholanath Khetiry v. Kartick 
Kissen Das (17). Tf there be, at that date, 
no family property such a son's co-parcenary 
rights are nil. If that state of affairs has 
been brought about by a valid alienation 
by the father before the son’s birth it fol-' 
lows that the alienation is of property in 
which the son has no interest: Narain Das: 
v. Har Dayal (18), Ram Deo Kurmi vV. 
Ram Rathi (19). 

111. If, on the other hand, the father at 
the time of alienation of ancestral property 
has a son he cannot alienate (except in 
certain circumstances) any share other 
than his own without that’ son’s consent. If 
that son does not consent he (the son) has a 
cause of action which springs into existence 
immediately the alienation ismade. That 
cause of action enables him to challenge 
the alienation, save as regards the alienor’s 
share. Tt lasts twelve years cr until three 
years after the son attains majority which- 
ever is later. 

IV, Ifthe son consents, orif the cause 


of action is allowed to become time-barred, - 


no son born after the consentis given, or 
after the cause of action is time-barred 


(16) 33 A 283; 8 Ind. Cas. 719; 8 ALJ 15. 

(17) 34 0.372; 110 WN 462, 

(18) 35 A571; 21 Ind. Cas, 830;11 A LJ 941, 
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can sue: Raja Ram Tewary v. Luchmun 
Pershad (20), Jado Singh v. Ranee (21), 
Lal Bahadur v., Ambika Prasad (22). 

V. The giving of consent puts the aliena- 
tion in the same category as an alienation 
made at a time when no co-parceners are 
sonceived other than the alienating cc 
parcener; the barring of the suit bars all 
because there is only one cause of action, 
no fresh cause of action arising with the 
birth of a new co:parcener : Lal Bahadur y. 
Ambika Prasad (22: 

Bat if a con is in existence and does not 
zonsent and then another son is born ; or 
if within the period of limitation for the 
bringing of a suit the son in existence 
dies and another son is born the position 
is not so plain. 

Without the consent of the son in exist- 
ence the alienation is. not perfect. If, in 
that state of fact, a new co-parcener is 
born while the right to impugn the transac- 
tion is still within time it might be thought 
that no consent given after his birth by 
the son in existence could render the trans» 
action binding on the after born son: 
Hurodoot Naran Singh v. Beer Narain 
Singh (14), Tulshiram v. Babu Lal (23). As 
Mayne says (Hindu Law, 9th Ed. p. 468) 

“The reason of the thing is not of course that the 
unborn son hag sny right in the family property 
at the time of the alienation, but that on his birth 


he acquires a share in the family property as it then 
stands.” 


It will be seen that inthe case of a 
father A, a son in existence B, and an 
after born son C., the interest of C at 
his birth is one-third while the interest of A 
at the date of alienation is one-half, the other 
balf being then possessed by B. Had A 
alienated and B (being adult) consented 
at the time of alienation there is no doubt 
that the alienee would have got immediately 
an absolute, unassailable title whether C 
same into existence ornot. But it was a 
matter of much debate a generation ago 
what share the alienee took if the alienation 
could be and was attacked by non-consent- 
Ing co-parceners or if the alienating co- 
parcener died. Two views, even in the 
Provinces which treated these alienations 
as voidable and not void, were possible: 
(1) the share was fixed as at the date of 
alienation, (2) the share was fixed as at 
the date of -partition and reduction into 
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passession. If the former view is correct: 
then in any case, and assufming a Success: 
ful attack by co-parceners, the alienee In 
the case put (A. B. C.) got one-half, If the 
latter view is correct then he got nothing 
if A died and one third if A lived but B 
could and did successfully challenge the 
alienation. 

We regard the judgment of Bhashyam 
Apyangar, Je in Aiyyagari Venkataramayya 
v. Atyyagari Ramayya (24), as the most 
powerful pronouncement so far on this point 
but it must be noted that this judgment is 
criticised by Jackson, J.. in Muthukumara 
v. Sixanarayana Pillai (9). Of the two 
views that of Bhashyam Ayyangar, J, was 
preferred in Jinwarsa Gangasa v. Gunwant- 
rao (10). Before we come to examine this 
position it is desirable to refer to another 
case, a decision of the Judicial Committee, 
which will bs fcund referred to in several 
of the cases hereafter referred to. That 
case is Lal Bahadur v. Ambika Prasad 
(22), There alienations(two mortgages) were 
made in 1865 by A and his brother X 
(joint managers of a joint Hindu family). 
A had two sons B and C, both Minors in 
1895 the younger C, being 3. The plaine 
tiffs were children of B. They sought to 
set aside a transaction of 1904. That 
transaction could be treated as valid as 
being to discharge antecedent debts if the 
moztgages of 1895 were binding. Their 
lordships treated it as binding on the unborn 
children of B and C without enquiring 
whether thcse children were born before 
1916 or not. As regards limitation the 
transaction impugned being in 1904, aparte 
from infance the action became time 
expired in 1916. The suit was brought 
in 1919. Infance ceased to affect the time - 
so far as B and C were concerned at 
latest by 1913 (three years after C became 
of age), but one of the grandsons of A, one 
of the plaintiffe, was still within the three 
years in 1619. It is clear that the grand- 
children because, and simply because, 
they were not born in 1895 were regarded 
as unable -to challenge the transaction of 
1895. There is nothing to show that the sons 
of A consented before the grandsons were 
born. There is nothing to show that the 
grandson were born before 1913 (when the 
sons' right to sue to set aside the 1895 transac- 
tion would finally be lost). Their Lordships 


nevertheless say (p. 797), l 
“In 1895 they (grandsons) were still unborn. 
This......... is one of the most important facts in 


(24) 25 M 690 (F B). 
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‘the case. Itfollowsfrom it that these two mortgage- 
deeds have always been binding on the respondents?’ 
At p. 7994, ° 
“The respondents a grandsons cannot be heard to say 
‘that the two mortgages (the 1895 transactions) were 
“not valid and subsisting.” 


So far as regards the 1895 transaction. 

So far as the 1904 transaction—the 
transaction which tie suit was filed to 
set aside—is concerned the position was 
‘that one grandson (Ambika Prasad) was 
alive in 1904 and the other (Adita Prasad) 
‘was then urborn, The suit being of 1919 
‘it was urged that it was barred by lapse of 
time as tegards Ambika Prasad. Asregards 
-Adita Prasad the suit was not barred by 
lapse of time in 1919 “but the argument 
was (see p. 799*) that he could not maintain 
‘the suit because he was not in existence 
in 1904, 

These points were not decided because 
‘their ! ordships observed that they raised 
an issue technical in character upon which 
the Courts in India are acutley divided and 
‘which did not arise if the alienation was 
to discharge antecedent debts. Their 
Lerdehips having found that the alienation 
was to discharge antecedent debts the points 
-abovementioned ceased to be of other than 
academic interest. 

But although this question was not decid- 
ed as regards the 1904 transaction it was 
assumed as regards the 1895 transaction that 
“no one could challenge it except those aljve 
at the time, : 

We feel that this case, on the point 
under discussion, is not binding on us. 
-Nevertheless it contains an observation 
{viz., that alienations are binding on the 
after-born) to which weight must be attach- 
‘ed because it constituted a step necessary 
to the conclusion, viz., that these were 
binding antecedant debts. 

The observation of their Lordships that 

` -opinion in India is acutally divided on 
this subject is obvious whatker one looks 
at this Province alone (see J inwarsa Gangasa 
v. Gunwantrao (10), Gunaji v. Ramchandra 
(25), Sobkaram Teli v, Makdu (15), Rama 
‘kisan Ambadas v. Damodhar (2), Shampuri 
v. Ramchandra (26), Moti v. Kanhaya (27), 
Rukhmabai v. Vithusa (28), Jairam v. 
Venkatrao (29), Mansingh v. Karan Singh 
(30), or India generally (see on the one 
hand Pappu Reddi v. Appaji Nayakkar 

(25) A IR 1926 Nag. 360; 94 Ind. Cas. 948. 

(26) A I R 1925 Nag. 385; 88 Ind, Cas. 268, 

(27) 5N L R 181; 4 Ind. Cas. 797, 

(28) A I R 1994 Nag. 398; 78 Ind. Oas. 384. 

(29) AIR 1922 Nag. 101; 65 Ind. Oas. 658. 

_ (30) A I R1924 Nag. 200; 78 Ind. Cas, 260. 
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(5), Shantaya Katraya v. Mallappa Basappa» 
(6), relying on Naro Gopal v. Paragauda 
(31), Maddali Visweswara Rao v. Maddala 
Suryyarao (4), Padarath Singh v. Raja 
Ram (82), Chutian Lal v. Kallu (16), 
Udayamuihier v. Shunmugam Chettiar (3), 
Mukand Singh v. Waziruddin (33), Chinnu 
Pillai v. Kalimuthu Chetti (34) and Suraj- 
pal Singh v. Panchiti Akhara (35), Ram 
Deo Kurmi v. Ram Rathi (19), Muthu- 
kumara v. Sivanarayana Pillai (9), 
Tulshiram v. Babu Lal (23), Hazari Mal 
v. Abaniath Adhuriya (36), Ramanna v. 
Venkata (37.) f 

The text writers also do not takea 
consistent view: see Mayne's Hindu Law 
pp. 510, 511 (9th edition), Golapchandra 
Sarkar’s Hindu Law p. 412 (7th edition.) 
Trevelyan’s Hindu Law p. 331, Gour'’s Hindu 
Code p. 555 (4th edition), Mulla's Principles 
of Hindu Law pp. 272 & 318. 

I consider thatso far as this Province 
is concerned it must be treated as estab- 
lished by a long line of authorities that 
such a transaction is voidable not void. 
I also believe that a different view has 
been expressed in Calcutta, Allahabad and 
Lahore. The two positions are examined in 
Aiyyagari Venkataramayya v. Aiyyagart 
Ramayya (24). This distinguishes cases’ 
like Madho Parshad v. Mehrban Singh (38) 
and Sadabart Prasad Sahu v. Foolbash, 
Koer (39). 

I am in agreement with the Full Bench 
decision in Chinnu Pillai v. Kalimuthu 
Chetti (34), that the cause of action arises 
at the time of alienation and as regards 
the alienating co-parcener the transferees 
are entitled in any event to the share 
which he (the alienating co-parcener) has 
at the date of alienation. In that case it 
was pointed that if the alienee’s interest 
went up or down according to additions 
to or subtraction from the joint family 
it would disappear altogether if the alienat- 
ing cceparcener died. They were consis 
dering a case where the alienation only 
bound the alienating co-parcener’s share. 
As to the general question the learned 


(81) 41 B 347; 39 Ind, Oas, 23; AI R 1916 Bom. 130; 
19 Bom. LR 69. 

(82) 4 A 235; A W N 1882, 29. 

(33) A IR 1933 Lah, 359; 149 Ind, Oas, 506;6R L 
9 


6. 

(34) 35 M 47;9 Ind. Oas. 596; 21 ML J 246; (1911) 
1 M W N°238; 9 MLT 389. . 

(35) AIR 1939 All. 486; 183 Ind. Oas. 270; (1939) 
ALJ 604;12RA 110. 
36) 17 O W N 280; 18 Ind. {Cas, 625; 170 L J 38. 
37) 11M 246. 
(38) 17 LA 194; 18 O 157: 5 Sar. 586 (PO). 
(39) 3 Beng. LR 31;12 W R (FB). 
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Jhief Justice adopted the judgment of 
MGhashyam Ayyangar, J., (a great Hindu 
‘awyer) in Aiyyagari Venkataramayya 
=. Aiyyagari Ramayya (24). That also 
«was a Full Bench case and Sir Arnold 
‘White was also a member, In Aiyya- 
mari Venkataramayya v. Aiyyagari Ram- 
ayya (24) the learned Chief Justice put 
whe right of the alienee to take the 
alienating co-Parcener’s share even though 
Moefore partition he had died, on the 
Mbasis that by the alienation the alienee 
mgets a vested right which could not be 
divested by any subsequent event. He 
quotes with approval the observation in 
turlingappa v. Nandapa (40). 

“...As the purchaser does nos by the death of 
“this vendor lose his right to a partition, so his 


position ie not improved by the death of other co- 
parceners before partition”. 


Bhashyam Ayyangar, J. in Aiyyagari 
Venkataramayya v. Aiyyagari Ramayya (24) 
«et seq. examines the whole position. He 
points out the difference between Bengal on 
thé one hand and Madras and Bombay 
on the other, He notes the Privy Oouncil 
decision in Deendayal Lal v.: Jugdeep 
Narain Singh (41) which indicates that 
even in Bengal in the case of an invols 
untary sale (execution) the alienee’s right 
is to compel that partition which the alienat- 
ing cosparcener could have compelled, had 
he been so minded, at the moment the 
alienation took place. In other words, the 
alienee is not dependant on a mere equity. 
He gets all his aliener had to alienate 
as at the moment of alienation. It would 
seem to follow that his right is to compel 
partition, or, if there were no co-parce- 
ners at that date of alienation to get the 
whole. If at that date there were consent- 
ing cc*parceners then he would get all that 
the alienating or consenting cc-parcener 
had to part with. See Suraj Bunsi Koer 
v. Sheo Prosad Singh (42) where the posi- 
tion was that, at the time of suit, the alie- 
nating coeparcener had died. 

Dealing with Suraj Bunsi Koer v. Sheo 
Prosad Singh (42) Bhashyam Ayyangar, J., 
in Aiyyagart Venkataramayya v. Aiyyas 
gari Ramayya (24) at p. 70s* observes: 


“In the above extract from the judgment of the 
Privy Council there is an exprese pronouncement 
by the Judicial Committee that if the mortgage bond 
in question in this case were given by an undivided 
Hindu father having two sons, governed by the 


(40) 21 B 797, $ 
GD 4 IA 247;30198;10 LR49; 3 Sar. 730 


(PO). 
(42)6 I A 88; 5 O 148; 4 O L R 226; 4 Sar, 1; 3 Suther 
539 (PO. 
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lay of Mitakshara as administered in Madras, it 
would have operated after his death as a valid 
charge to the extent of his own one-third share as 
against his two sons, though the mortgage-debt was 
not such as would bind the sons. In other words, 
though no suit be brought during the lifetime of 
the father to enforce the mortgage made by him, 
yet the sons’ right by survivorship on the death 
of the father does not prevail in respect to the 
father’s share in the mortgage property and the 
Mortgagee may, in a suit brought against the sons, 
after the death ofthe father, enforce it to the extent 
ofthe father's*one-third share,” 

In Hardi Narain Sahu v. Ruder Perkash 
Misser (43) the Judicial Committee bad to 
consider a further complexity. Is was a 
Bengal case but the case in question was 
an involuntary one*and therefore (after the 
decision in Deendayal Lal v. Jugdeep 
Narain Singh (41) binding on the family 
to the extent of the alienating co-parcener’s 
shares. After the execution sale A, the judg- 
ment:debtor father, gifted his interest to B, 
his minor and only s:n. He had a wife. B 
sued to recover all the property on the 
ground that all the purchaser got was 
the father’s interest and that had passed 
to B before partition (that, at least, appeays 
to be the basis), While the suit was 
pending C, another son, was born to A and 
it was claimed that ke also was entitled 
to a share; that is, even if the extreme view 
that B was entitled to all was negatived 
still Bwas entitled to one quarter and 
C was entitled to one quarter (being a 
Bengal Mitakshara case the wife was en- 
titiled to one quarter). The Privy Council 
held that the purchaser got that share 
which would have passed to A had A claime 
ed partition immediately before the auction- 
sale took place. The share was one-third’ 
(the two-thirds going to the wife as to half 
and the son then alive, B, as to half). 

It should be noted that the above is 
how the matter stood in the judgment of 
the High Court of Calcutta, that the pur- 
chaser appealed to the Privy Oouncil (cone 
tending that the alienation was binding on 
all coeparceners) and that during the pen- 
dency of that appeal the wife died. The 
Privy Oouncil’s opinion does not allow any 
difference to be imported into the re- 
sult either as a result of the birth 
of C or tke death of the wife. At 
the date of the alienation A had a right 
on partition to a third and that is what his 
alienee obtained. Of course as the result 
of the addition of one and the subtraction 
of one the final share.was the same as at 
the beginning. But it is not on any such 
consideration that the conclusion depended. 


(48) 100 626; 11 I A 26; 4 Sar. 510 (PO). 
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In Aiyyagari,Venkataramayya v. Aiyya- 
gari Ramayya (24) at p, 714* the following 
statement of the law was formulated: 

“The interests carved out by the sale vest in 
the purchaser at once and... . the vendor be- 
ing competent to sell, his subsequent death is an 
event which cannot divest the interest which has 
once vested and for the*purpose of giving effect to 
his contract of sale, the purchase must be dealt 
with as if a partition of the family property had been 
made immediately before the sale.” S 

That was also treated as so even though 
the object sold could, on a partition, have 
been wholly allocated to the alienating 
cosparcener’s share: Venkatackella Pillay 
v. Chhinnaiya Mudaliay (44), where that 
point was raised, a case in which at date 
of suit the vendor was in fact dead. 

More precisely the matter is formulated 
that [at p, 716* Atyyagari Venkataramayya 
v. Atyyagari Ramayya (24)]: 

“The transfer in question operates upon the 
vested interest which the transferor had in the 
family property just before the alienation and the 
same is converted for the benefit of the transferee 
into the separate share and interest of the trans- 
feror by a partition of the family property at the 
time of such alienation. The estate that is trans- 
ferred to and vested in the alienee ie not an ‘equits 
able interest’ as understood in the English Law. 
but a ‘legal estate’ which has to be reduced into 
possession by the alienee standing in the shoes of 
the transferor and effccting a partition on the foot- 
ing on which the family and the property both 
stood at the time of the transfer. No subsequent 
alienations made for purposes binding upon the 
family or by the vendor himself can affect the 
interest that has passed to the prior transferee,nor 
will such interest be enlarged or diminished by 
fluctuations in the number of co-parceners in the 
family.” 

In Shantaya Katraya v. Mallappa Basappa 
(6) the facts were that plaintiffs Nos. 1 106 
were brother joint with their father. The 
father had alienated joint Hindu family 
property. At the time of the alienation 
the joint Hindu family consisted of the 
father, his wife, plaintiff No.1 and a step- 
brother of plaintiff No. 1 who subsequently 
separated and who never challenged the 
alienation. Plaintiffs Nos. 2 to 6 were born 
after the alienation was effected. It was 
held that the only plaintiff having a right to 
sue for a declaration that the alienation 
was not binding on him was plaintiff No. 1. 
This relies on Chinnu Pillai v, Kali- 
muthu Chetti (34) dissents from Ranga- 
sami v, Krishnayyan (45) and Muthu- 
kumara v. Siranarayana Pillai (9) and to 
obiter dicta in Gurlingappa v. Nandappa 
(40) founded on Rangasami v. Krishnayyan 
(45). Reliance is algo placed on Pandurang 


` (44) SMH OR 166. 
(45) 14 M 408; 1 M L J 603(F B). 
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Anandrav v. Bhaskar Shadashiv (46) anc 
Mahabalaya v. Timaya (47) where a ‘simi 
lar position was reached to that in Chinn 
Pillai v. Kalimuthu Chetti (34) viz., thai 
it is the date -of the alienation that 
fixes the alienee’s rights, a view followed in» 
Naro Gapal v. Paruganda (31). The last 
Mentioned case proceeds on the view (see- 
p. 354*) thatthe alienation brings about a» 
notional partition and before division by 
metes and bounds the alienee becomes a 
tenant-in-common with the noneslienating 
co-parceners: see Jogeswar Narain Deo v. 
Ram Chund Dutt (48) and Udaram Sitaram 
v, Ranu Panduji (49). 

In Muthukumara v. Stvanarayana Pillai 
(9) which, as we have seen, has been dis- 
sented from in Shantaya Kotraya v. 
Mallappa Basappa (6) and in Jinwarsa 
Gangasa v, Gunwantrao (10) and is contrary 
to the Full Bench decisionin Chinnu Pillat 
v. Kalimuthu Chetti (34) (a Full Bench cone 
stituted to have power to overrule Rangasamt 
v, Krishnayyan (45) a four Judges Full 
Bench but which unfortunately ended with 
four Judges after the resignation of one) 
the old idea of fluctuating interest was 
restated and Rangasami v. Krishnayyan 
(45) preferred to Chinnu Pillai v. Kali- 
muthu Chetti (34). In Muthukumara v. 
Sitanarayana Pillai (9) no recognition of 
the fundamental difference between the posi» 
tion developed in Bengal (and certain 
other Provinces) and in Madras and 
certain other Provinces, including our own 
is discernible, except for the observation 
relating to Oudh at p. 540+. 

In Maddali Visweswara Rao v. Maddala 
Suryarao (4) it was held that when there 
is a gap, 4. e„ when all the co-parceners 
who were living at the date of the aliena“ 
tion had died before the coming into exist- 
ence of the after-born son, the after-born 
son cannot sue. The same view was taken 
in Mukand Singh v. Waziruddin (33), on 
tke ground that when the existing c6-par- 
ceners die the alienation becomes inde- 
feasible and absolute and no subsequent 
evente.g., tae birth of a co-parcener can 
alter that fact. In Surajpal Singh v.Panchitt 
Akhara (35) a different view was taken, 
Neither the Privy Oouncil decision in 
Ranodip Singh v. Parmeshwar Pershad (8) 
nor the Lahore decision in Mukand Singh v. 


(46) 11 BH OR 72. 
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NV aziruddin (33) was considered. In Sitaram 
Singh v. Cheddi Singh (50) it was indicated 
that an after-born son can sue while an 
«existing co-parcener (at date of alienation) 
Ns alive but a fresh cause of action so 
as to give rise to a fresh starting point 
in limitation does not arise with his birth. 

Maddali Visweswara Rao v. Maddala 
Suryarao (4) was relied on in Pappu Reddi 
v. Appaji Nayakkar (5) where it was held 
that an alienation by a father is voidable, 
that the right to avoid was personal to the 
«sons then in existence but if they sued 
they sued on behalf of the general body of 
co-parceners including an after-born son, 

In Ram De Kurmi v. Ram Rathi (19), 
a single Judge decision in which only one 
case was referred to Ranodip Singh v. Pare 
meshwar Pershad (8), it was stated that (a) 
such an alienation is void, (b), it is not 
binding cn an aftersborn son unless ratified 
before his birth, (e) a suit to set aside 
may be brought within twelve years of the 
alienee’s entering into possession, (d) 
within this time any after-born son can 
sue, As to (a), this is not the accepted law 
in this Province where, as I have said, 
such an alienation is regarded as voidable 
and is thus good unless and until a suit 
is brought to set it aside. 

Tulsiram v. Babu Lal (23), is another case 
founded on the proposition that such an 
alienation, if not for necessity, is void. In 
that case R. S. was the father. He had 
two sons, B and S. L. B, had two sons, B. L. 
and M. L. The alienation was a mortgage, 
The suit was on the mortgage. The defene 
dants were S. L, B. L, and M. L, father 
(R. 9), and son (B), having died. The 
defence was that there was no necessity 
for the alienation and therefore it was 
invalid, It was held that no necessity was 
proved but a decree was given for twos 
thirds representing R. S,’s and B's interest. 
On appeal by B.L? and M. L. the lower 
Appellate Court found no necessity and 
decreed only one-third. On appeal the High 
Court expressed surprise that a decree for 
a third had been given; but that appeal was 
not by B. L. or M. L, but by the mortgagee 
It was dismissed. Thena Letters Patent 
Appeal was filed. On remand it was found 
that B. L. and M.L. were not born at the 
date of the mortgage (1891). On the point 
qow under discussion no case-law is referred 
0. The authority of Mayne is relied upon 
for the proposition that the alienation is 
nvalid against those in existence at the 

(50) 46 A 882; 83 Ind. Cas. 1052; A IR 1924 “All, 
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time and those born after. The question 
of, who could sue was not discussed because 
it was not a cass of a suit by the after- 
born but a suit against the after-born. 

In the same volume, Chuttan Lal v., 
Kallu (16), another Bench of the sane High 
Court held that an after-born son cannot 
challenge the alienation. That was nota 
case of father and son but of co-parceners 
composed of brother and brothers’ sons, 
One brother’s son alienated andthe suit was 
by another brother’s sen claiming a share 
founded on the ground that the alienation 
was not binding on bim, The plaintiff was 
not born at the time of the alienatiof&. The 


Oourt observes at p. 286* : 

“Tt seems to us to be @lear that a plaintiff can ques- 
tion the validity of an alienation of such property 
only in which he had an interest at the date of the 
alienation. If his interest came into existence sub- 
sequently to the alienation, he cannot question the 


validity thereof.” | 
Again Mayne is relied on. Chatterpal 


Singh v. Natha (51), was also cited as an 
authority in support of the same proposi- 
tion. 

Hazari Mal v. Abaninath Adhariya (36), 
turns largely on the view that such a trange 
action as the present 7. e. alienation without 
necessity by a father, sons being alive 
and not consentiag, is absolutely void 
unless and until ratified. It accordingly 
dezides that the transaction is not only 
invalid against the sons existing but also 
against after born sons unless and until 
ratified and no ratification given after their 
birth would bind them. This we take it 
is clear law once it is held (as isthe case 
in Bengal) that such an alienation is not 
merely voidable but void. It was observed 
at p. 2857: 5 

“It may be conceded that an alienation, valid when 
it is made, cannot be set aside at the instance of any 
m+ eee - reren — GO*PAarcener who was neither born nor 
begotten at the time of alienation.” 

In this Province such an alienation is 
valid but can be avoided; in Bengal it is 
void but can be ratified. With thate 
difference in the major premise existing 
the case-law of one Province must be used 
with caution in another. 

As to Ramanna v. Venkata (37) not only 
is it concerned with a gift but is a Division 
Benck case of 1888 in which the case-law 
is not reviewed and cannot be usefully 
relied upon after the much later Full Bench 
decisions of 1891, 1902, and 1911. 


In the Fall Bench case of Jowala v. 
(51) A W N 1908, 26; 3A LJ 26, 
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Hira Singh (52); it was held by a majority 
of two to one that f ° 

“A transfer by ah owner who has no heir existing 
at the time competent to challenge it cannot be con- 
tested by a son begotten by the owner after the date 
of the transaction unless there was in existence at the 
date of the transfer some one who would challenge it 
and such person did not ratify it before an after-born 
son was begotten.” 

The majority view’ appears to have been 
on the view (p. 237*) thatthe after- born son 
acquires the right to sue on birth”. s 

It is, I think, clear that after Ranodip 
Singh v. Parmeshwar Pershad (8),it is settled 
law that no new cause of action arises with 
the bith of a new co-parcener. It was 
also held in Padarath Singh v. Raja Ram 
(32), that on the deatt 
co-parcener no right of suit survives. This 
turned, in that case, on the view that 
under the Mitakshara in the Punjab a 
mother does not succeed as her son’s heir 
in respect of joint family property but only 
as regards separate estate; that the alien» 
ation did not result in his acquiring any 
individual separate interest in the joint 
family property; that his mother could 
inherit and that, therefore,the mother had 
no right to continue the suit which was 
founded on acause of action personal to the 
son and which disappeared with his death. 
That the right of suit is personal was the 
view expressed in Moti v. Kanhaya (27). 

Shampuri v. Ramachandra (26), accepts 
the proposition laid down in Moti v. Kan- 
haya (27), that the right to challenge is 
a persona] right and dies with the co-par- 
cener having it, but proceeds on the view 
that where A is father (alienor), B existing 
son, and C after-born when B dies his right 


to sue dies with him but results in C being’ 


able- to. sue, not for a quarter (as would 


be the-case if B were alive and declined’ 


to sue) but for Half, . : 
“Relying on the same ‘authcrity Moti v. 
Kanhaya _ (27), fcr the’ same proposition 


another Judge in Jairam v. Venkatarao (29): 


decided that after-bórn sons take the family 


property as- at their birth and cannot avoid’ 


any previous alienation, 


` Ramkisen Ambadas v. Damodhar (2), also 


relies on Moti v. Kanhaya (21) and decides 
that an after-born son cannot avail himself 
of a right personal to the son in existence 
which accordingly dies with him. 

Gunaji v. Ramchandra (25), imports into 
the discussion the idea of ratification, as 
though the Bengal view were being applied, 
Accordingly, the tra@nsaction is treated as 


(52) 55_P_R,1903; 117 P L R 1903 (F B). 
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invalid until ratified and if there has been 
no ratification before the birth of the after- 
born the transaction is invalid unless ratie 
fied by the after-born. This in turn was 
founded on Mansingh v. Karansingh (30), 
which was in turn based on Hurodoot 
Narain Singh v, Beer Narain Singh (14), 
We have already pointed out how a different 
conclusion was arrived at in Chuttan Lal v. 
Kallu (16), where at p.286*, Hurodoot 
Narain Singh v. Beer Narain Singh (14), a 
Bengal case, was shown to have no bearing 
upon the question being considered. 

A Bench of the Judicial Commissioner's 
Court in Jinwars1 Gangasa v, Gunwantrao 
(10), reviewed many of the authorities and 
came to the conclusion thatthe after-born 
son can challenge an alienation if at the 
time of alienation there was a co-parcener 
in existence other than the alienating co- 
parcener and that co-parcener had neither 
ratified nor consented. This decides also 
that the share taken by the alienee is not 
a fluctuating share but depends upon the 
share possessed by the alienating ccepar- 
cener at the time of the alienation, 

The part of this decision directly in point 
here was based on Hurodoot Narain Singh 
v. Beer Narain Singh (14), Bhup Kunwar v. 
Balbir Sahai (53), Mansingh v, Karan Singh 
(30), Sobharam Teli v. Makdu (15) and 
Gunaji v. Ramchandra (25), No importance 
appears to have been attached to the 
difference between the Bengal view and 
the Madras view, viz, that in the one case 
the alienation is void and in the other 
voidable. Both Hurodoot Narain Singh v.. 
Beer Narain Singh (14) and Sobharam Teli 
v, Makdu (15), were cases of gifts, that is,, 
of alienations which, whether occurring 
here orin Bengal, are void until ratified. 
This distinction is clearly made in Sobha-. 
ram Teli v. Makdu (15), at p. 657. 

Bhup Kunwar v. Balbir Sahai (53) is a. 
Bench decision which cites no cases but 
adopts the view expressed by Mayne. Seo 
Mayne’s Hindu Law (10th edition) 
para. 393. That is a high authority but the 
passage relied cn depends on cases which 
belong to what may be called the Hurodoot 
Narain Singh v. Beer Narain Singh (14), 
group i. e. cases relating to alienations’ 
that are void unless and until ratified. 

My conclusions from the above are ag 
follows :— 

The cause of action arises at the moment 
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of alienation where the suit is by a co-pare 
cener for a declaration that the alienation 
is not binding in whole or in part. 

The cause of action arises at the moment 
the alienee enters into possession where 
the suit is for possession. It may be there 
are other causes of action arising at differ- 
ent dates. 

Whichever cause of action is in question 
it belong to those in existence when the 
‘cause of action arises. 

Ifa cc-parcener having such a cause of 
action sues he sues for the benefit of cc-par- 

~=ceners generally (other than the alienating 
«co parcener). 

If a cceparcener is notin existence when 
such a cause of action arises he cannot sue. 

When the co-parceners are defendants 
“different considerations arise, 

I accordingly answer the questions put 
28 follows :— 

Whether the after-born co-parcener can 
“or cannot sue depends on whether he was 
or was not born (in the above defined sense) 
‘at “the date the cause of action arose, If 

Whe was then born he can sue; if he was 
«not he cannot. If acceparcener was alive 
st the time the cause of action arose and 
sues he sues for the benefit of all co-par- 
«ceners, other than the alienating co-parce- 
sner, whether alive at the date the cause 
«of action arose or born subsequently. This 
waffects his rights, not the rights of the 
«alienee whose share is fixed at the date 
«of alienation and does not thereafter 
fluctuate (though subsequent consent of 
<co-parceners may cause it to increase.) 

The matter will now go back to the 
referring Bench for disposal in the light 
«of the above, 


- Grille, J—The following questions have 
been referred toa Full Bench :— 

“Whether an alienation, made by a Hindu, whoat 
Whe date of the alienation trad a Co-parcener living, 
of co-parcenary property, can be challenged by an 
rafter-born co-parcener if such after-born co-parcener 
was born or conceived (a) after the death (b) before 
the death of the co-parcener living atthe date of the 
«alienation. It isto be assumed that the alienation 
is of acharacter that opens it to challenge bya 
co-parcener living at the time of the alienation. If 
this power is not possessed by either class of such 
after-born co-parcener generally, is it possessed by 
any sub-class e. g , sons of either such class ?” 

The questicn arises as doubis have been 
cast on the correctness of the decision of a 
Divisional Bench of the Judicial Commis- 
sioner’s Court in Jinwarsa v, Gunwantrao 
(10), where it was held that under Hindu 
Law subsequent born sons can challenge 
the validity of an alienation made without 
legal necessity if there were at the time of 
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the alienation other co-parceners in existe 
eñce who did not assent to hat alienation 
at that time or did not subsequently ratify 
it. Ihave had the advantage of perusing 
the opinions of my Lord the Chief Juse 
tice and of Bose, J., and while finding 
myself in respectful agreement with the 
majority of the conclusions reached by my 
Lord the Chief Justice on an analysis of tha 
case-law as examined by him, lam with 
the greates respect compelled to record 
my difference of opinion on a matter which 
is considered vital, namely, the difference 
between the Mitakshara Law as admirfistered 
in the United Provinces, and as adminis» 
tered in Madras, Bombay and the Oentral 
Provinces on the question of the right of 
alienation of his share of an individual 
member in aco-parcenary. In the United 
Provinces neither the father of a joint Hindu 
family nor any member of a co-parcenary 
has a right to alionate (and I am here 
assuming, as in the question put to us, that 
the alienation is not necessary) without the 
consent of the remaining of the co*parcenary, 
In Madras, the Central Provinces and Bor 
bay an individual has a right to alienate 
his individual share without question from 
the other members of the Co-parcenary. I 
find myself, with reluctance, unable to 
agree that the question postulated is to be 
answered in the affirmative in the United 
Provinces and in those paris of Bengal 
where the Mitakshara Law prevails because 
such an alienation is to be considered void, 
and in the negative because in these Pro- 
vinces it is to be considered as voidable, 

It is unnecessary for me to repeat the, 
comprehensive analysis of the case-law as 
set out by my Lord the Ohief J ustice, and 
I am in respectful agreement with the five 
Propositions set out at the beginning of his 
opinicn, and with the conclusions reacke 
ed that the cause of action arises at the 
moment of alienation where the suit ig by ae 
Co-parcener for a declaration that the 
alienation is not binding in whole or in part, 
and that where the suit is for possession 
the cause of action arises when tho alienee 
enters into possession. But the proposition 
that the cause of action belongs only to 
those in existence when the cause of action 
arises, and that if aco-parcener is not in 
existence when such a cause of action 
arises, he cannot assume it, are in my 
humble opinion, too widely stated. Iam in 
complete agreement with the view that there 
is only one cause of action. This cause of 
action naturally belongs to those who are 
in existence at the time of the alienation. [t 
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belongs to them by virtue of their being 
members of a co-parcénary body. Any 
‘subsequent*born co-parcener is a member 
of the co-parcenary body, but he does not 
by his birth acquire a fresh cause of action, 
‘That cause of action is already subsisting, 
and a subsequent-born co-parcener has, as a 
‘member of the co-parcenary with the right 
to share in the joint family, the right to 
gue on the existing cause of action so long 
as that cause of action subsists. His birth 
creates no fresh right in himself, and his 
right to sue would be defeated by the dis- 
appearance of the cause of action through 
limitaticn, dating from the period when that 
cause of action arose, irrespective of the date 
of his own birth. 

In the majority of the large number of 
decisions which have been cited before us, 
reference has been made to the statement 
-of the law as set out in Mayne’s Hindu 
Law, p, 468 of the ninth edition. This 
is reproduced verbatim except for the 
alterations necessitated by the fact that in 
the new edition the statement begins with a 
fzxesh paragraph whereas in the earlier 
edition it occurs in the middle of one, It 
runs as follows :— 

“Where an alienation was made by 8 father or 
other manager, without necessity, and without the 
consent of sons or other co-parceners then living, it 
would not only be invalid against them, but also 
against any son or Co-parcener born before 
they had ratified the transaction; and no consent 
_given by them after his birth would regder 
it binding upon him. The reason of the thing is not 
of course that the unborn son had any right in the 
-family property at the time ofthe alienation, but that 
on his birth he acquires a share in the family pro- 
perty as it then stands, Ifa previous alienation of 
eany portion of the family property was validated by 
-consent or failure to set it aside in time on the part 
of the other members of the family then in existence, 
the property in which he acquires a share at birth is, 
-diminished to the extent of the portion thus alienated. 
If the alienation was invalid, he acquires a share 
in the whole property including the portion pur- 
ported to, be alienated because it was bad and did 
‘pot in law diminish the corpus of the joint family 
property.” 

There is no difference of opinicn that the 
conclusions there set out are correct in so 
far as the Mitakshara as interpreted in the 
United Provinces is concerned. It remains 
for consideration whether those conclusions 
are modified in these Provinces on the 
ground that in the United Provine:s aliena- 
tions by individual co-parceners are held to 
be void and in these Provinces voidable only, 


I consider that the use of the terms “void | 


and voidable”, tefms borrowed from the 
Law of Contract, is unfortunate and in- 
appropriate when applied tothe rights of 
members of a co-parcenary body in challenge 
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ing an alienation made by another member 
of that body. The distinction in the law 
as administered in the United Provinces 
and here, that in the United Provinces no 
member of a joint Hindu family can 
alienate his undivided share though in these 
Provinces he can, was before the Court in 
Jinwarsa Gangasa v. Gunwantrao (10), deci- 
sion to which I was a party, and on consi: 
deration it was decided that this difference 
was not decisive. It is accepted that in the 
United Provinces no member, not even the 
father, can alienate his undivided share, 
neither can he a fortiori alienate the share as 
father or manager of any other co»parcener 
(except ofcourse for legal necessity), and 
such an alienation is equally invalid in the 
other Provinces governed by the Mitakshara 
to which the exception that an individual 
co-parcener can alienate his own share 
applies. We are here concerned with aliena- 
tion by aco-parcener not of his own share 
the right to do this is undisputed—but of 
his right to alienate the share of another, 
and such an alienation is invalid universal» 
ly. The position has, I would respectfully 
suggest, correctly stated in Kandasami 
Asari V. Somaskanda Ela Nidhi Lid. (54) 
by a Bench of the Madras High Oourt as 
follows :— 

“Tt has invariably been accepted as a sound canon 
of the Hindu Law that where the alienation is 
not for justifiable necessity, it is void as regards the 
shares of the other members of the family and 
where such necessity exists it is valid in its 
entirety.” 

The proposition is also stated in another 
wey a Mayne’s Hindu Law, tenth edition, 
Ps Rven where there has been no dispossession, ii 
one member of an undivided family has disposed of 
the family property to a greater extent than the 
law entitles him to do, the other members have a 
right to have the transaction declared void, except as 
to the transferor’s share in Madras, Bombay and the 
Central Provinces, and in toto in other provinces.” 

Where the alienation is of a share or 
shares, always of course excluding the share 
of the alienating co-parcener, such a trans- 
action is beyond the competence of an 
individual co-parcener and is void and is 
completely invalid. Where the alienation ig 
of a specific item of property, the alienation 
will only be valid to the extent of the 
alienor's share in that propetry at the time 
of the alienation and invalid as to the rest, 
athough of course on a partition consequent 
on the alienation the whole of that property 
may, if in excess of the alienor’s share in 
ihe whole property, pass validly to the 
alienee. It seems to me illogical to say 
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#hat an alienation, which may be valid in 
part and invalid in part asin the case of 
an alienation including but not consisting 
entirely of that which an individual cos 
parcener hasa right to alienate, should be 
‘classified as voidable. Part of the aliena- 
tion is from the beginning incompetent, and 
the members of the co-parcenary body whose 
share is thereby affected have a right to 
‘challenge it as incompetent, Such an 
alienation cannot be considered a gocd and 
valid alienation until challenged. The 
alienation by a co-parcener of a share other 
than his own (and we are of course bound 
by the developments of the right of an 
individual co-parcener to alienate what in 
‘strict theory is intangible) is as invalid in 
the Oentral Provinces as it is elsewhere, 
and the decision in Hazari Mall Babu v. 
Abaninath Adhurjya (36) is, in my opinion, 
as Valid in these Provinces as it is in 
Bengal. The view underlying the decision 
of Benchin Jinwarsa Gangasa v. Gun- 
wanirao (10) is set out in full in In the 
matter of Amirthalinga (55). That case 
was not cited before the Bench in Jinwarsa 
Gangasa v. Gunwantrao (10) but has been 
cited before us and strongly relied on, and, 
in my opinion, although I would say with 
respect that the wording is somewhat un- 
fortunate where it states, “If other co- 
Parceners do not seek to set aside the 
transaction, it may bə practically 
treated as good", it does. state the position 
‘correctly when it says: 

“If the manager in effecting the sale acted within 
‘his powers the sale will be good apart from the 
‘assent or dissent of the other co-parceners whose 


interests also he purports to convey. Otherwise it 
will not per se be binding on the co-parceners.” . 


In arriving at this conclusion I am not 
‘to be taken as dissenting from the pro- 
Position so fully expounded by Bhashyam 
Ayyangar, J. in Aiyyagari ‘Vankataramayya 
v. Atyyagari Ramayya (24). The view there 
taken, namely, that the alienee gets in a 
transfer which the transferor was entitled 
‘to make the share of the transfer as it 
stood at the time of the alienation, was 
-adoptedin Jinwarsa Gangasa v. Gunwantrao 
(10), and where the share of the alienor is 
‘diminished by the birth of subsequent 
members in the co-parcenary, the alienee 
would be entitled to sue the subsequent» 
born members in respect of the difference 
‘between the share of the alienating member 
as it stood at the time of the alienation 
and at the time of suit: Chinnu Pillai 
v. Kalimuthu Chetti (34). But it does not 
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follow from this that the subsequent born 
member, always provided, he had a sube 
sisting interest atthe time of the suit, is 
precluded from challenging an alienation. 
Despite the fact that in certain circums 
stances, such as, for instance, previous born 
co-parceners who werein existence at the 
time of the alienation being alive and 
claiming their shares as they stood at 
the time of the alienation, he would get 
Aothing, he is entitled to sue for his share 
in the residue of the co-parcenary pro- 
perty after the share of the alienating 
member, which is to be determined as the 
alienating member's share at the tims of 
the alienation, is subtracted. 

It has been said, and indeed in Ram 
Kisam Ambadas v. Damodar (2), which 
was dissented from in Jinwarsa Gangasa 
v. Gunwantrao (10), made the ratio decidendt 
that the right to challenge an alienation is 
a personal right in the non-alienating co- 
parcener in existence at the time of the 
alienation, and that such right dies with 
him and cannot pass to a co-parcener 
who was boro before his death but swb- 
sequent to the alienation. This view is 
based on an earlier expression of opinion 
in Moti v, Kanhaya (27). It is true that 
the right is a personal one and does not 
of necessity pass on the death of one 
co-parcener to another, bat the right arisas 
from the co-parcener’s position as co-pare 
cener in a joint family owning joint ancestral 
Property, and although the right is non- 
transferable that right also exisis inde» 
pendently in any member of the co=parcenary 
who ie interested in a share of the joint 
family property as subsisting ab the time of 
the alienation, If the alienation is fouad 
to be void, or rather invalid, in respect 
of some of the property purported to be 
alienated, then a sub3zequent-born son is 
entitled to a share in ‘that property, and 
so long as the cause of action, which 
arises at the time of the alienation and 
at no other time, subsists, that son has a 
Tight as personal to him as that of the 
deceased brother, indepedent of him butlike 
him as a member of the co-parcernary 
to challenge the transactions. The right 
is not one acquired from a deceased brother, 
and in the case of a subsequeat-born son 
is of course subject to the limitation that 
it is in danger of extinction during his 
minority before he may have a right to 
sue. It may be pertinent to add here that 
the decision in Chuttaa Lal v. Kallu (16), 
which laid down that a member of a Hindu 
family who was born after an alienation 
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of the family property by another member 
of that family cannot question the validity 
of that alienatidn, was distinguished within 
six months by another Bench of the same 
Court, one Judge being a party to both 
decisions, in Tulshiram v. Babu Lal (28), 
on the ground that in the earlier case 
there had been a valid alienation before 
the birth of the member who afterwards 
sought to impugne its validity. In the later 
case it was decided that, where an alieng 
tion of ancestral property is invalid as 
having been made without legal necessity 
by one member of the co-parcenary without 
the consent of the rest, it is open to 
co-parceners to object tọ such alienation 
notwithstanding that they were born sub- 
‘sequently thereto. As Chuttan Lal v. Kallu 
(16), dealt with a case cf a valid alienation, 
‘it dees not, in my opinion, cast any doubt 
‘on the proposition cited in Mayne's Hindu 
Law, p. 510 of the 10th edition Such a 
valid alienation would of course include 
wherever tke Mitakshara prevails in its 
. pristine form or with modifications, alienae 
tigns which have been validated by 
ratification before the birth of the after-born 
‘gon cr tbrough the fact of the death of the 
eurviving co-parcener before the birth of tae 
after-born sop. In that case the right to the 
_co-parcenary property disappears, 80 far as 
“the after=born son is concerned, to the same 
extent as ifthe alienation had been made 
when no cther co-parcener was in existence. 
On this point there is no difference of 
opinion: Maddali Visweswara Rao Vv. 
‘Maddala Suryarao (4) and Mukand Singh 
-y. Waztruddin (33). 

e It was also suggested in the course of 
argument that two decisicns of their Lord- 
‘ships of the Privy Council in Lal Bahadur 
v. Ambika Prasad (22) and Ranodip Singh 
v. Parmeshwar Prasad (8) definitely decide 
the question that no son born after the 
glienation can challenge that alienation 
and that the question whether he has a 
right in the cc-parcenary property purport- 
‘ed to be transferred by an invalid aliena- 
tion is immaterial. I am in respectful 
agreement with my Lord the Ohief Justice 
that Lal Bahadur v. Ambika Prasad (22) 
is not binding on us. Their Lordships 
‘gave no considered decision on the ques- 
_ tion which, in the circumstances before 
“them, had become academic, and specifically 
‘stated that in agreement with the judg» 
‘ment appealed from they would assume 
without deciding that the suit was main- 
tainable by both the respondents. The 
‘point was one on which there wag a 
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current of Indian authorities to the contrary’ 
and no reference was made to them. 
Further, if it is to be considered, as 
represented; that the decision in Ranodip 
Singh v. Parmeshwar Prasad (8), is a 
definite authority for the proposition tbat a 
subsequent«born not in existence at the time 
of alienation is debarred by the fact of 
the subsequent birth alone from challenging 
the alienation, then it is pertinent to observe 
that their Lordships in Lal Bahaidur v, 
Ambika Prasad (22), which was decided eight 
months after Ranodip Singh v. Parmesh- 
war Prasad (8), made no reference to that 
decision, which would have been an answer 
to the question which they refrained from 
deciding. The decision in Ranodip Singh 
v, Parmeshwar Prasad (8), cannot there- 
fore be taken as implying anything beyond 
what is expressly decided therein, namely, 
that the birth of the fourth son subsequent 
to the alienation did not create a fresh 
cause of action or a new starting point from 
which limitation could be reckoned, a 
decision which has already been accepted, 
and that the same fourth plaintiff could 
not, by reason of ss. 6, 7 and 8 of the 
Lim, Act, claim the benefit of the three shares 
from the cessation of his minority as those 
sections only apply to persons entitled to 
institute a suit at the time from which 
the period of limitation is to be reckoned. 
This decision is not an authority for the 
proposition that a son born after the aliena» 
ticn by bis father is, on that considera- 
tion alone, disentitled to challenge any 
such alienation and so far as I am aware 
it hag not been so considered by any 
commentator on the Hindu Law. 

I ‘accordingly would answer the question 


in the negative as regards (a) and in the 


affirmative as regards (b) with the proviso 
‘that the rights of the after-born co-parcener 
are dependent as regards limitation on 
the date on which the cause of action 
arises and that no fresh cause of action 
accrues to him by birth, and consider that . 
Jinwarsa Gangasa V. Gunwantrao (10) was 
correctly decided. 

Bose, J.—I agree with my Lord the 
Chief Justice and will not repeat what 
he has said. In my opinion, the right of 
the after-born son must either find its place 
in some recognised text cr rule of Hindu 
Law, or in some principle to be deduced 
tLerefrom, or it must be placed among 
the many anomalies with which the Hindu 
Law abounds. But before it can be placed 
among the anomalies along and uninter- 
rupted course of judicial decisions justify 
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ing such action must be disclosed. The 
analysis of the case-law which my Lord 


has made ‘shows that the decisions 
even in this Province, are not unani» 
mous. They are not even so prepon- 


derating cne way or the other as to justify 
action stare decisis. They are on the cons 
trary as divided as they can be. That being 
80, we are driven back to first principles and 
must work out the after-born son's position 
in accordance with them. 

So far as the Hindu Law is concerned, 
in so far as it is founded on the texts 
and sages, no member of an undivided 
Hindu eceparcenary has any share in the 
joint family property. He hag aright to 
remand partition and to obtain a share at 
the partition, the extent of which can only 
be ascertained at the date on which the 
state of jointness is severed, But till then 
he has no share: and this applies as 
much tothe father as to any other member 
of the family. The estate vests in the 
family as a whole and not in any indivi- 
dual member of it. 

Once this is accepted then it follows 
that no individual member of the family 
can alienate any portion of its property, or 
any share in it, without the consent, 
express or implied, of the others, or without 
in some way being clothed with authority to 
act on behalf of the others in special cir- 
cumstances. He cannot alienate his own 
Share because he has none. He cannot 
alienate his right to obtain a share on parti- 
tion because that predicates a right to 
demand partition and under the texts no 
stranger has that right, 

This is still the Allahabad view and on 
those premises the right of the after- born 
son is clear. The alienation is void from 
the beginning (unless for necessity, etc.) 
and 80 the alienated property is still family 
property until the title to it is extinguished 
under s. 28 of the Lim. Act. Under 
Hindu Law the son obtains a right by birth 
in all family property and, therefore, in this 
item as well, He is consequently entitled 
to sue to recover it on behalf of the family 
in the same way as any other member; in 
fact if logic is to have any place the alies 
nating member himself ought to be entitled 
to sue. 

It has to be remembered that until 8, 53-A 
of the T. P, Act was enacted a vendor who 
attempted to sell property worth more than 
Rs. 100, without a ragistered instrument was 
entitled to sue for recovery of possession 
notwithstanding his attempted sale once the 
limitation to enforce specific performance 
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had expired. There would, therefore, be no 
anomaly in permitting the alienating coe 
parcener to sue. But that is by the way. 

The cause of action in suit of this kind 
would be either the dispossession, or the 
cloud on title if possession had not passed, 
and consequently any person with a sube 
sisting title atthe date of suit would be 
entitled to sue. How that title was acquire 
gd would he a matter of no Consequence, 
Also, limitation having started to run would 
continue torun unders.9 and the minority 
section of the Lim, Act would not avail as 
has been explained by their Lordships of 
the Privy Council in Ranodip Singh v. Pap- 
meshwar Pershad (8), As I say, all this is 
clear on the Allahabad view. 

I need not expatiate on this at length. 
The matter is dealt with in Mayne’s Hindu 
Law,10th Ed. pp. 467 and 468 and the cases 
law has been analysed by my Lord the 
Chief Justice, All I need do is to reproe 
duce the following passage from Mayne: 

“The text of Vyasa cited in the Mitakshara states 


the extent of the powers of the managing member 
whether a father or not, to dispose 


grandsons are minors incapable of giving their con- 
Sent to a gift and the like; or while brothers ara 
30 and continue unseparated: even one person, who 
is capable may conclude a gift, hypothecation or 
sale*of immovable Property, if a calamity affecting 
the whole family require it, or the support of the 

ily render it necessary, or indispensable duties 
such as the obsequies of the father 
make it unavoidable,” This explanation evidently 


A radi- 
cal alteration has been made, and in my 
opinion it has had the effect of completely 
altering the law so far as the question now 


It is no use enquiring at this late date 
whether this is in accordance with Hindu 
Law or whether the departure should have 
been permitted. The fact remaing that the 
change has been allowed and that it hag 
come to say. It has been hallowed by the 
passage of time and has been blessed by 
their Lordships of the Privy Council, Tae 
only question is, and this is pertinent to the 
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present issue, exactly what areits full im-. 
plications ? i 

That it is a departure is evident and has 
been held to be so by the Judicial Commite 
tee in Suraj Bunsi Koer v. Sheo Proshad 
Singh (42). 

“There can be little dpubt that all such aljena- 
tions, whether voluntary or compulsory, are incon- 
sistent with the strict theory of a joint and undivid- 
ed Hindu family; and the law as established in 
Madras and Bombay has been one of gradual growth, 
founded upon the equity which a purchaser for 
value has, to be allowed to stand in his vendor's 
shoes, endto work out his rights by means of 8 
partition?’ 

The question is how far does tkis depar- 
ture go. . 

Let us trace this down. Its history and 
the way in which it was gradually brought 
about, medificaticn being added to modifi- 
cation and fiction to fiction, is to be found in 
Lalubhai Surchand v. Bat Amrit (56) and 
also in West and Buhler’s Hindu Law, 
3rd Ed. Vcl Il, p. 731, note (d) and pp. 602 
to 607. 

The point which is pertinent at this junc- 
taro ig that the alienor was regarded as a 
sort cf tenant in ccmmon with the other 
co-parceners. This view is also developed 
in Jater cases which have been cited by my 
Lord the Ohief Justice. But what I am 
concerned to show at the moment is that 
this was adumbrated in very early times 
when inroads upon tke strict orthodox views 
concerning the status and nature of a joint 
Hindu family were first being made. 

Thus in Strange’s Hindu Law, lst Ed., 
Vol. I, p. 201, it is said. 

“But where each parcener is considered to have 

* vested in him, during the co-partnership, a several’ 
though unascertained right, as is the case where 
the authority of Jimuta Vahand prevails, it is clear 
that there may be an assignment before partition; 
the alinee becoming a sort of tenant in common with 
the other parceners, admissible, as such, to his distri- 
butive share upon a partition taking place: and 
even with respect to an alienation of the whole, it 

«would be goed for the alienor’s share.’ 

Their Lordships of the Privy Council 
based their decision in Suraj Bunsit Keer v. 
Sheo Proshad Singh (42) upon a similar 
passage from Strange. Not this passage, 
but an earlier one, and Strange based his 
view upcn an even older authority, Cole- 
brooke, 

Colebrocke deals at p. 105 of the 2nd Vole 
ume of his Digest with alienaticns by way of 
gift. The ruling in Lalubhai Surchand v. 
Bai Amrit (56) which I have cited above 
explains Low a ct-parcener was gradually 
allowed to gift hisshare though not to sell in 
and how therefore in the earlier stages it 


(56) 2B 299 (328 to 321), ` i 
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was necessaIy to disguise a sale as a gift in 
order to bring it within the purview of 
permissible alienations. Now, a co-parcener 
is allowed to sell out right, the necessity for 
disguise having been dropped. But the 
origin of the matter lies there, and this is 
what Colebrooke basing upon the Smritis 
says: 

“Therefore, the gift is validas far as the donor's 
share is concerned; but he should be punished and 
must perform penance. Such is the rule ordained 
concerning gift, or other alienations, of what may 
not be given. ‘That a thing may not be given’ 
denotes that the gift is attended with sin: for this 
form of speech denotesthe sense of the imperative, 
It does not denote thatthe gift is a void act: were 
itso, it would notdifferfrom a void donation; and 
full dimension would not be noticed under this title 
of ‘what may not be given.’ If it is said, this title 
is intended to show punishment for such gifta, it is 
answered, this form of prohibiton implying offence, 
the offender should be punished. Thus the gift of 
things which are enumerated among those which may 
not be given, is punishable; gifts enumerated among 
those which are void, are utterly null, and those noted 
under both heads are both void and punishable," 

Here, then we find the first great differe 
ence. The commentators on the Smribtis 
began to differ themselves and at least 
one group permitted alienations in the 
shape of gifts and held them to be “not 
void acts,” and “valid as far as the donor's 
share is concerned,” 

From this two inferences are, I think, 
possible: either that the alienation as a 
whole is valid and gocd until avoided, or 
that itis valid to the extent of the donor's 
share and wholly invalid as to the rest. I 
grant the language is not clear but in my 
opinion, as far as it goes, the commentaries 
Beem to lean towards the former view. But 
exactly what they meant does not much 
matter because of later developments. 
However, sofar we have two points estabe 
lished: (1) that the alienation is not void 
but is good at any rate as far as the alienor’s 
share is concerned and (2) that the alienee 
becomes “a sort of tenant in common with 
the parceners.” 

Tracing out the alienee's rights further 
we find that in addition to these things he 
also obtained an equity which entitled him 
to demand partition and which gave him a 
sort of charge over the alienated property, 
at any rate to the extent of entitling him to 
ask that at the partition the alienated pro- 
perty should be allotted to the share of his 
vendor, 


The idea of a charge crept into the law by 
Teason of two decisions of the Privy Council. 
In Madho Parshad v. Mehrban Singh (38) 
their Lordships observe that in an earlier 
decision of the Board Suraj Bunsi Koer v. 
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Sheo Proshad Singh (42) their Lordships 

“affirmed the right of the purchaser on the 
ground that, before their father's death, the execut- 
ing proceedings had gone so far as to constitute, in 
favour of the judgment-ereditor, a valid charge upon 
the joint estate, to the extent of the undivided inter- 
est of the deceased, which could not be defeated by 
that event.” 

It is true their Lordships were dealing 
with a Calcutta case and that they were 
dealing with a sale in execution, but they 
had already pointed out in Deendyal Lal 
V. Jugdeep Narain Singh (41) and again in 
Suraj Bunsi Koer v, Sheo Proshad Singh 
(42) that the law in Bengal,in so far as it 
related to execution sales, was the same as 
that in Madras and Bombay, and .their 
Lordships decided that the execution cre- 
ditor could enforce his equity even after 
the death of his vendor because by reason 
of the execution proceedings ke had obtain 
ed a lien or charge on the share of his 
vendor which could not be defeated by his 
death. 

The logical corollary to this is that the 
rights of the vendee must be determined 
with reference to the state of things existe 
ing at the date on which he obtained his 
equity; the date of the execution proceeds 
ings in Bengal; the date of the alienation 
in the Central Provinces, Madras and Bome 


bay, 


This principle was accepted by the Privy 
Council in Hardi Narain Sahu v. Ruder 
Perkash Misszr (43) and later by the Judici- 
al Commissioner's Oourt in Jinwarsa Ganga- 
sa v, Gunwantrao (10). Itis also the law in 
Madras and Bombay. I need not repeat 
what my Lord has said about this nor need 
I geen the authorities to which he has refer- 
Ted. 

But if that be accepted, then we reach 
this position. The effect of an alienation is 
to bring about a notional partition and 
bring the alienee irf as a tenant in common 
who can thereupon demand the right to have 
the property divided by metes and bounds. 
This right is not affected by subsequent 
births and deatha and all the rights and 
equities have to be worked out on the basis 
of facta as they existed at the date of the 
alienation. If that is so, then it is difficult 
to see where the after-born son comes in 
(except as an heir or a legal representative 
of a parcener who has since died.) 

Let us consider this in steps. Take 
first the case of aco-parcener who decides 
0 separate. When he does so, he is not 
imited to the share to which he is legally 
sntitled. By agreement he can get either 
something more or something less. Thus 
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if there are four co-parceners, A, B, C and 
D and one of them. A, geparates, he is 
not bound down to a Jjith share. Hs can 
take for instance 1/3rd if the others agree. 
And I take it that in the absence of dissent 
or oppcsition from the others such an agree- 
ment would be presumed if A were openly 
to assert that his share was l/3rd and 
were openly to take it. Of course any 
of the others (or those who claim through 
Mem) would have the right to challenge 
such an unequal division at any time 
within twelve years from the date of their 
dispossession, but I find it difficult to see 
how anybody else could do so, The partition 
would be presunfed to be eomplete and 
the title of the separating co-parcener to 
whatever share he chose to take with him 
would prima facie be invoilable. If it 
Happened to be morethan he was entitled 
to that would be nobody's business except 
that of the remaining co-parceners, 

This is easier to follow if instead of 
taking a share such as 1/3rd or J/4th he 
were to take a specific item of property 
X. It might or might not represent «n 
value the 1/4th to which he was entitled 
but I takeit that until the others chose 
to question his action it would be assumed 
that they had agreed to such a division. 
I take it that prima facie a separate and 
exclusive title to it would be assumed to 
vest in him. 

ff Iam rightin this; if I am right in 
assuming that a transaction of this kind 
would be regarded as a partition, with a 
division, partial or otherwise of the estate, 
then the principle that a partition is deem: 
ed to be complete, at any rate as far as 
it goes, would come into play, and so would 
all the other rules which govern tha posi» 
tion once a partition has been made. The 
mere fact that some property has been left 
undivided would not affect the position in 
respect of property which had been divided 
and separated off from the rest, 

The Privy Council decided in Watson & 
Co. v. Ramchand Dutt (57), that when a co- 
sharer holding as a tenant in common is 
found to be in separate enjoyment of a 
portion of the joint property, his occupa» 
tion cannot be disturbed by another co 
sharer. If that other is dissatisfied, then 
he must sue for partition. The rule is 
based, according to their Lordships, on 
justice, equity and good conscience. If that 
is the rule before partition, with another 
co-sharer protesting, how much more mus 
it be so when a co-sharer actually says he ig 
(59) 18 O 10 (21); 17 I A110; 5 Sar. 535 (PO), 
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separating and openly assets that property 
to which he lays*claim represents his share 
and takes it away with him and uses it 
as his own to the exclusion of others and 
the others do not object. I think it 
would have to be conceded that in such 
circumstances a partition with the assent 
or acquiescence of all would have to be 
assumed. 

But the moment that is concgded, then 
it would have to follow that the separated 
item of property was lost to the rest of 
the family at the date when it was taken 
away by the separating member. There 
would consequently be nothing in respect 
of which the after-born son could geta 
right by birth. The others, that is to say 
those in existence at the dateof the physi- 
cal division might have the right to question 
such an unequal partition on the usual 
grounds, but not any one else. 

The fallacy to my mind consists in viewing 
the matter from the angle of alienation 
instead of from that of partition. What I 
think is usually forgotten is that a partition 
has to precede the alienation, otherwise 
we are back to the extreme orthodox posi- 
tion in which there could be no alienation 
because until partition noco-parceners had 
a share with which he could deal. The 
Hindu Law commentators got round this by 
importing the element of partition into the 
transaction: a logical and understandable 
position. But if that is so, then one has 
to see who is entitled to reopen a partition 
and not who is entitled to challenge an 
alienation. ; 
e Regarding the matter from this angle, 
we find that the after-born son has only a 
limited right of re-opening a partition. He 
can do so when the father makes a parti- 
tion and reserves no share to himself. But 
he cannot doso when the partition is by 
others and he cannot do so if the father 
keeps a share for timself. (See Mayne's 
Hindu Law, 10th Edn. pp. 522 and 523). 
Therefore, once there is a partition in which 
the father has taken a share, it cannot be 
questioned by the after-born son, however 
partial or onessided it may be. Of course 
as regards property which was left undi- 
vided, he would have a say but not in 
respect of property which was actually 
dealt with, or must be deemed to have been 
dealt with at the partition. 

Now when a co-parcener alienates, the 
theory is that he effects a notional partition 
and takes as his share the alienated pro- 
perty. Therefore, even if he happens tobe 
a father, the law will assume that he has 
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reserved a share to himself. If that share is 
less than he is entitled to the after-born 
son, has no grievance. If more, then there 
can be no doubt about his having kept a 
share. Congequently, in either case the 
after-born son cannot question the parti- 
tion which the law assumes has taken 
place in these cases. The assumption may 
be a fiction but it was introduced ata 
very early stage and 1 think that it must 
now be accepted that such an assumption 
has to be made in all these cases. 

The position of the alienating member 
vis-a-vis the rest of the family does not 
seem to have been considered in the cases 
and it may well be that for all other pur- 
poses he will still be regarded as a 
member of the joint family the fiction of 
partition being limited in extent. But so 
far as the alienation isconcerned J think 
it is clear that the law looks upon the 
alienor as separate at any rate for this limite 
ed purpose. 

I cannot see how a transferee can come 
in asa tenantin common unless he has a 
severed and separate title to at least 
some part of the joint estate. It is 
evident that such a title cannot pass to 
him unless his alienor also had a severed 
and distinct title, and he could get this 
only on the assumption that there had 
been a notional partition in which the 
alienor had not only severed his title but 
had also actually taken for himself as his 
share the alienated property and had then 
passed it on to the alienee. It is also evi- 
dent that the only title which the alienee 
gets is the one founded on the alienation. 
In the circumstances it seems to me that 
the alienation must be looked upon not as 
a void act but as good and valid for the 
time being. As Isay, it would be open to 
the other co-parceners to object to such a 
partition and they could ask that it be 
re-opened, but fundamentally the objection 
would have to be to the partition and 
not tothe alienation, and as I have shown 
the after-born son would have no right 
under the Hindu Law to make such an 
objection, 


In any case even if it be possible to take 


two views, I think, that after the decision 
of the Privy Oouncilin Lal Bahadur v. 
Ambika Prasad (22), it would be wrong to 
take the one which gives the after-born 
son rights which their Lordships denied him 
in that case. As my Lord the Ohief Justice 
has- pointed out the only ground on which 
their Lordships shut out the after-born 
children from challenging the mortgages of 
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1895 was the fact that they were not then 
in existence. 
As regards the Calcutta view expressed in 


Hazari Mall Babu v. Abaninath Adhuriya - 


(86), with the utmost respect I do not think 
that the ratio decidendi can be right if 
what is meant is that the alienation though 
void at the time is capable of subsequent 
ratification. 1 think it is well settled that 
a void act cannot be subsequently ratified. 
But if what is meant is thatthe alienation 
is good unless and untilitis avoided and 
that therefore it is capabie of subsequent 
ratification, that is tosay thatthe act is 
voidable, then I agree. But that means that 
the property is lost to the family at the 
date of the alienation and remains lost 
until the transaction is set aside, If that 
is B0, then there is nothing in which the 
after-born son can obtain an interest when 
he comes into being. Those alive at the 
time, and those who claim through or under 
them, might have the right to avoid the 
act because title to the property resided in 
them at the time, but the after-born son 
would have no such right. The right to 
avoid a transaction otherwise good isa 
personal right, 

On the whole I agree with the conclusion 
which my Lord the Chief Justice has reach= 
ed and would answer the question referred 
as he has done. 

S Answèr accordingly. 
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Section 189, Contract Act is meant to protect the 
agent, if, for the purposes of safeguarding the in- 
teresis of his principal, the agent does certain acts 
without any express instructions from the principal. 
In such a case the agent is exempted from ell liabi- 
lity, if his acts are the acts of a man of ordinary 
prudence and are performed at the time bf an emer- 
gency. The agentsare ordinarily expected to carry 
out the instructions of their principals in all res- 
pects. If, however, the goods are perishable or 
perishing, the agent is entitled to deviate from his 
instructions as tothe time or prica at which they 
areto be sold, If the principal thereafter sues the 
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agent for damages as a result of his selling the goode 
Without the principal's instructions, the agent is 
protected under s. 189, Contract Act. 


F. A. from the decree of the Sub-Judge, 
First Class, Amritsar, dated August 30, 
1938. 


Messrs. C. L. Aggarwal and Durga Das 
Jain, for the Appellant. 


Messrs. Norman Edmunds and Krishan 

al Kapur, for the Respondent. 

Abdul Rashid, J.—This appeal has 
raisen out of a suit brought by Harkishen 
Singh againet the National Bank of India, 
Ltd., for recovery of Rs, 7,229-8-0. The 
allegations of the plaintiff were that on 
June 14, 1934, he employed the defendant 
as his agents forsale of four casks of wet- 
salted sheep) casings valued at Ra. 6,500. 
The shipping dccuments together with the 
invoices relating to the goods were handed 
overto the defendants and they were in- 
structed to sell the goods in Germany, The 
defendants obtained from the plaintiff a 
sum of Rs. 729-80 towards the cost of 
cables, railway fare and other charges sor 
the purposes of the sale of the goods in 
question. By the defendants’ negligence 
and by the negligence of their agents in 
Berlin and London the goods were dese 
troyed by the German authorities. It was 
the duty of the defendants’ Berlin agents 
to save the goods by re-exporting them to 
India, if no other course was left open to 
them, and to debit the charges to the 
plaintiff, 

It was pleaded on behalf of the defen- 
dants that they were not employed by the 
plaintiff as his agents for the sale of the 
goodsin dispute. One Mr. Ernst Weahbh-lz 
was appointed by the plaintiff as his agent 
for the sale of the goods, and the defend- 
ants were only to forward the goods to the 
agent of the plaintiff. It was further pleaded 
that the defendants’ London office, their 
agents In Berlin as well as the defendants 
themselves, conducted the work diligently 
and in accordance with the instructions 
of the plaintiff given to them from time 
to time. The defendants did their best 
to safeguard the interests of the plaintiff 
and, in spite of the best endeavours of 
the defendants and their agents in Berlin, 
the goods could not he saved, The defens 
dants had no control over the laws and regu- 
lations prevailing in Germany with respect 
to the destructicn of* the goods that are 
unfit for human ccnsumption. The defene 
dants also pleaded that Re. 725-8 0 received 
by them from the plaintiff were their out 
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of pocket expenses and that they had ac- 
tually spent this money on behalf of the 
plaintiff. According to the defendants, the 
plaintif and his agent Wachholz were solely 
responsible for the destruction of the goods 
in question, On these pleadings the trial 
Court framed the following issues : 

“I, Whether the goods were destroyed on account 
of the negligence ofthe defendants in carrying out 
the plaintiff's instructions without due diligence ? 

2. If so, whether the defendant Bank is liable tq 
pay damages and how much? 

3, Whether the plaintiff is entitled to the refund 
of all the charges paid by him to the defendant 
Bank in yespect of these goods and what is the 
amount of such charges?” 


After a consideration of the entire oral 
and documentary evidence on the record, 
the trial Court came to the conclusion that 
the defendant-Bank carried out the instruc- 
tions of the plaintiff faithfully, and that the 
Bank was not responsible for the destruc: 
tion of goods by the German authorities. 
It was further held that the plaintiff was 
not entitled to the refund of the charges 
paid by him to the defendants in respect of 
the goods in question. On these findings 
the plaintiff's suit was dismissed with 
costs. Against this decision the plaintiff has 
preferred. an appeal to this Court in forma 
pauperis. Before dealing with the argu- 
ments addressed to us by the learned Coun» 
sel forthe appellant it is necessary to refer 
to certain important letters that passed bet- 
ween the plaintiff and the defendants. It 
was by means of a letter, dated, June T4, 
1934 (Ex, D-18), that the plaintiff entrust- 
ed the goods to the defendants. In this 
letter it was stated by the plaintiff that he 
had already shipped four casks containing 
wet-salted sheep casings to Hamburg and 
that the defendants should forward the 
shipping documents, which he was enclos- 
ing with his letter, to Berlin and get the 
goods stored there in the Bank's name. 
The agents of the Bank in Berlin were to 
get the goods insured from Hamburg to 
Berlin. The plaintiff further stated in this 
letter that he had arranged through Rudolf 
Mettig of Amritsar that his partner Ernst 
Wachholz would sell the gocds to the pros- 
pective customers and the amount realized 
by him would be paid by him to the Bank’s 
agents in Berlin. Wachholz was allowed 
to take cut1lUto 15 per cent. 0f the cone 
tents of each cask assamples. When the 
entire amount ofthe sale price was received 
by the Bank, the Bank was to pay 6 per 
cent. therecf to Metttg as his selling com- 
mission. Mettig was to be informed by the 
Bank above the details of the arrangement 
made by the plaintiff with the Bank. $ 
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The Bank sent a reply to the above men» 
tioned letter on the same day (Ex. D-19),. 
informing the plaintiff that they were 
forwarding the shipping dccuments to their 
Berlin agents for disposal in terms of his 
instructions. The defendant Bank sent the 
shipping documents to the Deutsche Bank, 
Berlin. and the instuctions given by the 
plaintiff were also communicated to that 
Bank. On September 2, 1934, the plaintiff 
wrote another letter to the Bank, (Ex, D-2), 
in which the defendant Bank was instructed 
to request its Berlin agents to despatch the 
plaintiff's goods to Vienna by goods train as 
Wachholz had sold the above goods at 
Vienna, The Vienna agent was asked to 
allow the buyer toinspect the goods. The 
plaintiff requested the Bank to send the 
above instructions by cable. On Septem- 
ber 8, 1934, a letter was sent by the 
Deutsche Bank to the National Bank of 
India stating that the goods had been des- 
patched to Vienna and, in accordance with 
the letter of Wachholz, they had instructed 
the Vienna Bank to allow Oarl Vogler to 
take samples up to 15 per cent. of each 
cask against a trust receipt. On October 6, 
the plaintiff wrote to the defendant Bank to 
have the goods in dispute railed back from 
Vienna to Berlin and to allow Wachholz to 
inspect them. 

On their arrival at Berlin, the goods 
were detained by the Customs Authorities, 
The Veterinary Doctor examined the goods 
on November 2, 1934, and declared them to 
be unfit for human consumption. The 
Deutsche Bank was told that the goods must 
either be destroyed or deposited with the 
Foreign Oustom House, The Berlin Bank 
forwarded this information to the National 
Bank of India both by letter and cable and 
further stated that they would no longer 
take any responsibility with respect to the 
goods in question. Or? November 8, this 
infomation was conveyed to the plaintiff 
who was asked to callimmediately and give 
further instructions. On the same day the 
plaintiff wrote a letterto the Bank (Ex, D-4) 
instructing them to deliver the goods to 
H. Khan at Berlin against payment of 
the agent’s charges only. On November 
13, the defendant Bank wrote back to the 
plaintiff stating that they had received a 
cable to the effect that Khan had left for 
Switzerland and that his address was un- 
known and enquiring whether under the 
circumstances they should deliver the goods 
to Wachholz. On November 14, the plain- 
tiff wrote to the Bauk stating that Wachholz 
had been playing tricks with him and thait 
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the goods should either be given’ to H. 
Khan or Karl Chifflard of Hamburg “who- 
ever reaches first,” Various efforts were 
made by the Deutsche Bank to hand over 
the goods to Khan or Karl Ohifflard. Khan 
continued to remain in Switzerland and 
took no steps to obtain delivery of the goods. 
Karl Ohifflard refused totake the goods into 
Possession as soon as he learnt that they 
had been condemned by the Oustoms Autho- 
Tities, 

On November 25, 1934, the plaintiff is 
alleged tohave sent a letter to the National 
Bank of India stating that if Khan and Karl 
Chifflard refused to take delivery of the 
gcods then the goods may be re-exported to 
India, via, Karachi and that as soon as the 
goods reached Karachi he would be prepare 
ed to pay the charges that the Bank would 
incur, The Bank denies having received 
this letter, According to the plaintiff the 
defendant Bank sent a reply to this letter. 
The letter which the Bank js stated to have 
sent in reply is dated November 26, 1934, 
(Ex, P-21), and is reproduced in extenso : 

“We do not confirm your letter, dated Novem- 
‘ber 25, 1934, the reason being that you have written 
that the goods be returned to Karachi, India. It be 
probable that thera may not be any rule of the 
German Govt. for returning the goods. Please write 
to Mr. Chifflard and H. Khan to get the delivery 
of the goods over there. We be instructed as if the 
delivery of the goodsbe made to Mr. Wachholz. In 
cage no one will take the same then the goods will be 
thrown over there, 

Yours faithfully, 
Morrison, Manager.” 

The defendent Bank stated that this 
letter was a forgery and that no such letter 
was sent by it tothe plaintiff. On Decem- 
ber 22, the Bank informed the plaintiff 
that it bad received acable to the effect 
that Chifflard had declined to take the 
goods, that Khan had not taken delivery 
and that the Customs Authorities state that 
they will destroy the’goods failing immediate 
Clearance. Further instructions were asked 
for by means of a telegram. On Decem- 
ber 28, the plaintiff wrote to the Bank 
to instruct ite agents to deliver the above 
gocds to Wachholz against payment of 
charges only. Wachholz, however, did not 
take delivery of the goods and the goods 
were destroyed by the German Oustoms 
Authorities on January 8, 1935. This in- 
formation was conveyed to the plaintiff by 
means of a letter, Ex. D-91, dated Janu- 
ary 9, 1935. It may be stated that the only 
letter sent by the plaintiff containing an 
unconditional order to re-ship the goods 
to Karachi was despatched by him on 
January 8, 1935. Before these instruc 
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tions could reach Berlin the goods had 
already been destroyed. , 

Besides the correspondence referred to 
above, there is a large number of other 
letters which it is unnecessary to repro- 
duce. After going through the entire cor- 
respondence, I am of the opinion tbat 
the destruction of thé goods of the plaintiff 
was due to the fact that his selling agents, 
Wachholz and Mettig, did not take any 
foterest ig disposing of the goods in ques- 
tion. On the other hand, they continued to 
avoid taking delivery and meanwhile the 
goods continued to decay and wot. The 
goods were condemned by the Customs 
Authorities on Notember 2, 1934, and ulti- 
mately destroyed on January 8, 1935. For 
a period of over three months Wachholz 
did nothing to save the goods. Once the 
goods had been condemned it is very 
doubtful whether Wachholz would have 
succeeded in selling them. In any case, 
the defendant Bank carried out all the 
insiructions of the plaintiff and if, in spite of 
their best efforts to save the goods, the goods 
were destroyed, it is due to inaction sof 
Wachholz, Mettig, Hassan Khan and 
Chifflard, all of whom were at one time 
or another appointed by the plaintiff as 
his selling agents, and the defendant 
Bank was in no way responsible for their: 
inactivity. 

Tt was contended by the learned Counsel 
fof the appellant that, under s. 151, 
Oontract Act, the defendant Bank was 
bound to take as much care of the goods 
of the plaintiff as a man of ordinary prud- 
ence would of his own goods under similar 
circumstances. It was further urged that 
under s. 189, Contract Act, an agent has 
authority, in an emergency, to do all 
such acts for the purpose of protesting 
his principal from loss as would be done 
by a person of ordinary prudence, in his 
own case, under similar circumstances, The 
learned Counsel contended that as scon 
as the goods had been condemned by 
the German Oustoms Authorities the defen- 
dant Bank ought to have got the goods 
exported from Germany to India and this 
procedure would have saved the plaintiff 
from a great deal of loss. In my opinion, 
the contentions of the learaed Counsel 
are wholly devoid of force. The defend- 
ant Bank was throughout acting under 
the instructions of the plaintif, Even 
after the goods had been condemned by 
the Customs Authorities, the plaintiff 
continued to instruct the Bank to. 
hand over the goods to Khan, Qhifflard 
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and Wacbholz. As late as December 28 

1934, the plaintiff again wrote to the Bank 
to hand over the goods to Wachholz, Sec- 
tion 189 is meant to protect the agent, if, 
for the purposes of safeguarding the inter- 
ests of his ‘principal, the agent does 
certain acts without any express inetruc- 
tions from the principal. In such a case 
the agent is exempted from all liability, 
if his acts are the acts of aman of ordi- 
nary prudence and are perforfred at thé 
time of an emergency. Tke agents are 
ordinarily expected to carry out the in- 
structiorts of their principals in all respect. 
If, however the goods are perishable or 
perishing, the agent is 8ntitled to deviate 
from his instructions as to the time or 
price at which they are to be scld. If 
the principal thereafter sues the agent for 
damages as a result of his selling the 
goods without the principal’s instruc< 
tions, the agent is protected under s. 189, 
‘Contract Act. This section is based on 
certain observations made at pp. 225-227 
of Story’s Law of Agency. 

“if was next contended by the learned 
Counsel for the appellant that, if the 
goods could not be sold for human con- 
sumption, they could be sold for industrial 
purposes, The evidence of Mr. Obifflard 
shows that these goods could probably be 
sold for industrial purposes in Hamburg, 
but the expenses of sending the goods 
to Hamburg would have been higher 
than the proceeds of the sale for 
industrial purposes, In these circumstances 
the defendants were not guilty of any 
Regligence in not selling the goods 
for industrial purposes. It was also urged 
that Carl Voglar had received 4 per cent. 
of the goods 98 samples and that the defen- 
‘dant Bank was at least liable for the 
price of the samples. Carl Voglar produc- 
ed a letter of Wachholz and it was under 
the instructions of Wachholz that 4 per cent. 
of the goods were entrusted to him as 
samples. Wachholz was the sales agent 
of the plaintiff. If the defendant Bank 
has failed to recover the price of the 
‘samples from Wachkolz, it cannot be said 
that the defendant’ Bank has failed in 
the discharge of its duties, The learned 
Counsel for the appellant laid the greatest 
‘stress cn Ex. P. 21 and stated that by 
‘means of this letter the Bank informed 
the plaintiff that in case Khan, Ohiffiard 
and Wachholz reftfsed to take delivery of 


the goods ‘the goods will be thrown 
‘over there.” It was urged that this 
detter shows that, after November ‘26, 
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1934, the- Bank refused to carry out the 
instructions -of the plaintiff. The Bank 
denies that the letter Hx. P. 21 was sent 
to the plaintiff. - In fact, it was strenuously 


contended on behalf of the defendant Bank: 


that this letter was a forgery. The letter 
contains a number of grammatical mise» 
takes. The phraseology of the letter and 


the fact that no reply was sent to it 


by the plaintiff, through the Bank threae 


tened by means of this letter that the 


goods will be destroyed in Germay, clearly 
show that this letter was not sent by the 
Bank to the plaintiff on November 26, 
1934, or at any other time. 

The Bank charged Rs. 4-15-6 as its: 
commission in respect of the forwarding of 
the goods in dispute. The remaining amount 
out of the sum of Rs. 729-8-0 was spent. 
in meeting the railway freight, cost of 
cables and other charges incurred by the 
Bank. As the Bank has not been proved 
to be gulity of any negligence the plaintiff 
is not entitled to the refund of Rs. 729-8-0 
or to the sum of Rs. 415-6 charged by 
the Bank as commission. 
given above, I would affirm the decision of 
the Court below and dismiss this appeal 
with costs. A sum of Rs, 547-8-0 is due 
from the plaintiff on account of the courte 


fee payable on the memorandum of appeal,. 


The plaintiff is ordered to pay this sum 
under the provisions of O. XXXIIL r. 11, 
Civil P. C. Under r, 14 of O. XXXIII, 
Civil P. O., a copy of the decree shall 
be forwarded to the Collector, 


Tek Chand, J.—I agree. 
8. Appeal dismissed. 





CALCUTTA HIGH COURT. 
Appeal No. 1421 of 1938 
July 25, 1940 
Biswas, J. 
SUDHIR CHANDRA CHAKRAVARTY— 
i PLAINTIFF—ÅPPELLANT 


versus 
SUDHANGSHU KUMAR CHOUDHURY 


AND OTHERS—DEFENDANT3— RESPONDENTS 

Bengal Public Demands Recovery Act (III of 1913) 
sa. 4, 5—Certificate signed by Certificate Officer without 
filling in blanks—Certificate is not validand sale 
cannot follow. 

The certificate must, on the face of it, show, in the 
way the fofm is intended to show, that there was an 
exercise by the Certificate Officer of his statutory duty 
in the making of the document. Where accordingly 
a certificate is signed without filling in the blanks as 
required, there is no legal certificate at all, and no 
valid ssle can follow on the basis of it. Baijnath 
Sahal v. Ramgut Singh (1), relied on. 


For the reasons. 
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A. from the appellate decree of the Addi- 
tional District Judge, Faridpur, dated June 
2, 1938, 

Mr. Nripendra Das Surendra, for the Ap- 
pellant. 

Mr. Surendra Nath Das Gupta, for the Res- 
pondents. 

Judgment.—This is an appeal from the 
judgment of the Additional District Judge 
of Faridpur confirming the decision of the 
First Munsif of Madaripur. Both Courts 
have dismissed the suit, and the plaintiff 
is the appellant before me. The main ques- 
tion which has been argued in the appeal 
is whether or not the plaintiff’s interest in 
the disputed property may be said to have 
paseed at a certificate sale held under the 
Public Demands Recovery Act (Bengal Act 
III of 1913}. The sale is impugned chiefly 
on the ground that the certificate which 
was the basis of the prcceedings culmina- 
ting in the sale was not in compliance with 
the requirements of the statute. In parti- 
cylar, it is alleged that the certificate, which 
purported to be one unders. 4, did not con- 
tain a proper certification at all, inasmuch 
as all the items which the certificate officer 
is required to certify under his hand were 
left blank. The form of the certificate is 
prescribed by rules framed under the Act, 
and it will be seen that it consists of two 
portions : first there is a tabular statement 
with different columns in it for the number 
of the certificate, for the names and ad- 
dresses of the certificate-holder and the 
certificate-debtor, for the amount of the 
demand for which the certificate is signed 
and the period for which the sum is due, 
and for further particulars of the demand, 
Then follows the certificate proper, contain- 
ing blank spaces for specification of the 
sum due, and of the names of the parties 
to whom and from whom it is due: it isin 
this form : d 

“I hereby certify that the above mentioned sum of 


Rs. ‘ blank) is due to the abovenamed (blank) from the 
abovenamed (blank). 


It appears that in this case these blanks 
were not filled up at all, and it is this omis- 
Sion which is said to have rendered the 
certificate invalid in law. The form provides 
for a further certificate in terms of s. 5 for 
use only where the certificate is signed on 
Tequisition under that section, which is not 
the. case here. It is too late in the day to 
urge, in view of the decision of the Judicial 
Committee in Baijnath Sahai v. Ramgut 
Singh (1), that a certificate not made by 
the Oollector strictly in manner prescribed 
by the Act, specifying the sum due and the 

(1) 23 O 775; 231-A 45; 7 Sar. 1 (P O). 
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person to whom ıt isdue, can be the foun- 

ation for a valid sale thereunder. It is 
trvo that in that case there was no docu- 
ment corresponding to a certificate signed 
by the Collector and all that was produced 
was a notice to the Collector answering 
to a requisition under present s. 5. All the 
same, their Lordsbip§ made it clear, having 
regard to the stringent provisions of the Act, 
that the forms required by it which are 
tatters of “substance, should be strictly 
complied with, if the certificate is to 
have the “extraordinary.” effect which the 
Act seeks to ascribe to it. The *remarks 
of their Lordships, in my opinion, apply 
equally to a certififate under s. 4 for a pab- 
lic demand payable to the Collector, and to a 
certificate under s. 5 on requisition for a de- 
mand payable to a person other than the 
Colloector. In either case, the Act contem- 
plates that before he signs the certificate, 
the certificate officer has to be “satisfied”, 
among other things, that the demand is due, 
This means that he is not to affix his sigs 
nature as a matter of course to any states 
ment which is put up before him, witheut 
applying his mind to it. 

The signing of a certificate is indeed to 
be the result of a conscious exercise of dis- 
cretion by the certificate-officer as to the 
matters he is called upon to certify, and 
that appears to be the reason why blank 
spaces are left in the prescribed form for 
filling in the amount of the demand and the 
names of the parties. The very fact that these 
particulars, though they are to be found 
in the tabular statement, are required 
to be stated over again in the body of the 
certificate shows, to my mind, that it is not 
an idle formality but a necessary sefeguard 
inserted in the form itself to ensure, so far 
as it is possible to ensure through the form, 
the carrying out of the intention of the 
Act. Tt follows, therefore, that the certificates 
officer cannot be too particular as to tke 


. manner in which he fills up the form of the 


certificate: on the face of it, it must show 
in the way the form is intended toshow, 
that there was an exercise by him of his 
statutory duty in the making of the docue 
ment. Where accordingly, a certificate is 
signed without filling in the blanks as 
required, there is no legal certificate at 
all, and no valid sale can follow on the 
basis of it, 

The facts of the present case furnish an 
apt illustration of the ‘hecessity and impor- 
tance of insisting on strict compliance with 
the forms of procedure prescribed, The 
certificate here as originally filed was against 
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two certificate-debtors, cne of whom was a 
Hindu widow Prasannamoyee Debi, and 
admittedly held a Hindu widow’s interest 
in the tenure in respect of which the 
demand was made. It was afterwards reo 
perted that this lady had in fact died before 
the certificate was filed, aud it is stated 
that on this fact being brought to the notice 
of the certificate-officer, an amended certis 
ficate in respect of the same demand was 
ordered to be served on one Bhabesh Ohant 
dra Das Gupta, who was the next rever» 
sicnary heir of the last male-holder. The 
notice under s. 7 which was served on Bha- 
besh is on the record, but the amended 
certificate which is supPcsed to have ac» 
companied the notice is not forthcoming. 
The office copy of the certificate which is 
on the case-file bears the original names, 
and dces not contain any amendment show- 
ing the addition or substitution of the name 
of Bhabesh, Assuming, however, as the 
learned Judge has done, that the certificate 
which was served on Bhabesh did bear his 
name, it is not suggested that his name 
wes inserted not only in the tabular 
column, but also in the body of the cer- 
tificate proper in the blank space provided 
therefor, and there is, therefore, nothing 
to show that at the time the amended 
certificate was filed, the certificate officer 
had at all considered whether or how far 
Bhabesh could be made liable for the 
demand originally made against Pragn- 
namoyee Debi. And yet it is apparent 
that this was a question which did call 
for consideration. The demand was on 
account of cesses which had accrued due 
uring Prasannamoyee's lifetime, and it 
was, therefore, a personal debt of hers 
which could be recovered on her death 
from her own heir, and not from the re- 
versioner who took after her in the right 
of the last male-holder. All the same, the 
amended certificate purported to go against 
the reversioner, and one isentitled to say 
that this could happen, because in making 
thie certificate, the certificate officer had not 
chosen to follow thestatutory directions. 
In these circumstances; I think it must 
be held that there was no legal certificate 
against Bhabesh, and his interest could not, 
therefore, have been affected by the sale, 
As the present plaintiff derives title from 
Bhabesh, he is equally not bound by the 
sale, The result is that this appeal must be 
allowed, andthe judgment and decree of 
Oourt below set aside. As, however, there 
were other defences to the suit whick were 
not considered by the lower Appellate 


DOST MOHAMMAD V. HABIB SULTAN (LAH.) 


“19110 


Court, the case must be remanded to that: 
Court for these other points to: be dealt 
with. The appellant will be entitled to the 
costs of this appeal and of the hearing before 
the lower Appellate Court. The cosis of 
the trial Court and ofthe further re-hear- 
ing will abide the result. 


S. Appeal allowed. 


—— 


LAHORE HIGH COURT 
First Appeal No. 211 of 1939 , 
April 15, 3940 
Buring AND DIN Monawman, Jd. 
Mian DOST MOHAMMAD AND ANOTHRR— 
PLiINTIFF— APPELLANTS 


versus 
HABIB SULTAN AND OTAERS—DEFENDANTS 
— RESPONDENTS 

Punjab Land Revenue Act (XVII of 1887), as. 115, 
158—Collector in exercise of discretion under s, 115 
disallowing partition —Civil Court, if can go into the 
matter—Revenue Officer can disallow partition of part 
of land included in application for partition, 

Where the Collector has chosen to disallow partition 
in the exercise of his discretion under s. 115, Punjab 
Land Revenue Act, a Civil Court has no jurisdiction 
to go into the question whether partition of the land 
in dispute was rightly disallowed by the Collector 
under that section. 128 Ind. Oas, 529 (1), ex- 
plained. [p. 271, cols. 1 & 2.] 

As s. 115, Punjab Land Revenue Act, authorizes a 
Revenue Officer to disallow partition even of the 
whole of the land included in an application for 
partition, there is no bar to his disallowing partition 
ofa part of it, if he finds a ‘good and sufficient’ 
cause for doing so. Radhu v. Nando (2), relied 
on, (p, 271, col 2.] 


F.A. from the decree of the Senior Sub- 
Judge, Jhang, dated February 28, 1939. 


Messrs. J. N. Aggarwal and Yashpal 
Gandhi, for the Appellants. - 


Messrs. Mehr Chand, J. L, Kapur and 
Ghulam Mustafa, for the, Respondents, 


Bhide, J—This is a declaratory suit 
arising out of partition proceedings relating 
to land. The Reveune Authorities refused to 
allow partition of an area comprising 134 
kanals 4 marlas out of the land in Khata 
No. 10 of which partition was sought, on 
the ground that it was required for the 
purposes of a Muhammadan shrine known 
as Khangah Hazrat Sultan Bahu. The. 
plaintiff Dost Mohammad, being dissatisied 
with this decision, instituted the present 
suit to establish his right to have this area 
partitioned, excluding the land which is 
under the khangah or buildings attached to 
it. The area under the khangah and appur- 
tenant buildings is stated to be 62 kanals 
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17 marlas and the plaintiff's claim in the 
present appeal is confined to the remaining 
area of 71 kanals 7 marlas whichis under 
cultivation. The Revenue Authorities have 
held that this latter area is cultivated only 
for the purposes of fodder for the require» 
ments of pilgrims visiting the sbrine and 
that it was also needed forthe extension of 
the khanqah and the graveyard attached to 
it. The plaintif contends that he is an 
absolute owner of 1-4th of this area and as 
such has a right to get this area partitioned. 
He denies that the area is necessary for the 
purposes of the khanqah or that he is bound 
to keep it joint for the said purposes. The 
trial Court found the issues against the 
plaintiff and dismissed his suit with respect 
tothe aforesaid area of 134 kanals, 4 marlas. 
From this decision plaintiff has preferred 
this appeal. The pedigree table showing 
the relationship of the parties is as befow: 


NUR AR 


| | 
Nur Sultan = Amir Sultan = 


Dost Mohammad By one wife 


By another wife 
(plantiff.) 


Nur Hussain. 


| ] 
Habib Sultan Faiz Sultan Ghulata Jilani 














Defendants. 


Nur Ahmad was a sajjadanashin of the 
Khanqah Hazrat Sultan Bahu. His son Nur 
Sultan, who was the father of the present 
plaintiff, died during the lifetime of Nur 
Abmad and Nur Ahmad was succeeded by 
his second son Amir Sultan as sajjada- 
nashin. Amir Sultan nominated his eldest 
son Habib Sultan (defendant No. 1) as his 
successor and the later accordingly succeed= 
ed him and is at present the sajjudanashin 
of the khangah, It appears that the present 
plaintiff instituted a suit against Amir 
Sultan, alleging that he was enitled to 
‘succeed as a sajjadanashin, but the matter 
was settled by arbitration and a decree was 
Passed in accordance with the arbitrator's 
award, granting plaintiff and his male des- 
cendants an annuity of Rs. 1,200. out of the 


income of the khangah (vide pp. 79-80 
Vol. IL of the printed record ) 
It seems from ihe written statements 


and the will of Amir Sultan, marked as 
Exs. P-8 and P-9, that no propefty was at- 
tached to the khangah and the sajjada- 
nashins have been treating the landed 
property in their possession as their per- 
sonal property. 
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land in dispute was gifted to him by the 
grandfather Nur Abmed and is his absolute 
property. It is admittedly enteredin the 
name of the plaintiff and defendants as 
joint owners, plaintiff's share being one- 
fourth. There is no documentary evidence 
to show that this land was ever dedicated 
to the khangah. ‘The defendants relied 
chiefly on the fact that the land is situated 
inside the bund which was erected some 
éen years ago to protect the khangah from 
flood and that it was being utilized for 
the purposes of the khangah. But this fact 
alone cannot obviously be held to be suffis 
cient to prove any dedication. The defen- 
dants apparently erealized the weakness of 
their position in this respect, for, although 
before the Revenue Authorities they had 
raised the plea that the land in dispute was 
‘waqf’, this position was abandoned in the 
present suit. Ia para. 1 of the jawab-dawa 
of the defendants it was stated that the 
mosque and the khangah were ‘waqf’, but 
as regards the rest of the land, it was 
admitted that it was certainly tho joint 
property of the parties and that plaintiff 
bad one-fourth share in it. In para. 2 it 
was said that the defendants never chal- 
lenged plaintiff's ownership or right of par- 
tition. In para. 5 it was admitted that 
‘there was no question of any condition or 
restriction whatever on the plaintiff's rights 
of ownership,’ and it was stated that : 

The question is whether or not the area exclud- 


ed by the Revenue Officers from partition should 
remain excluded from partition.” 


The defendants accordingly contended 
that there was no question of title involved 
in the present suit and the decision of the 
Revenue Officers disallowing partition of 
the land in dispute could not be challenged 
in a Civil Court in view of the provisions 
of s. 158, Punjab Land Revenue Act. On 
the merits also, they resisted the plaintiff's 
claim onthe grounds which they had put 
forward before the Revenue Officers and 
also raised certain other pleas—such as 
estoppel, acquiesence. etc, The plaintiff 
had alienated one-half of his share ia the 
land in dispute to one Talib Hussain and 
he was accordingly joined as a co-plaintiff. 
He took up the same pleas as the plaintiff 
Dost Mohammad. The learned trial Judge 
has, however, held that the alieantion in 
favour of Talib Hussain was void as the 
land was used for religious purposes. Ths 
two main issues in the case were: 

“(1) Whether the suit was congnizable by a Civil 
Court, and if so,(2) whether the plaintiff was en- 
titled to have the property in dispute partitioned.” 


_The first point is the most important one 


270 


“in the present case; for, if a Civil Court has 
no jurisdiction to question the decision of 
the Revenue Authorities disallowing parti- 
tion, the other issue will not arise, As 
regards the question of jurisdiction, the 
learned Judge of the trial Court has held 
that the suit was cognizable by a Civil 
Court. The learned Judge pointed out that 
the Revenue Authorities had found that the 
land in dispute was needed for the upkeep 
of the khangahk and has helde that this 
finding can certainly be challenged in a 
Oivil Court, The first point for decision, 
therefore, is- whether the above view of the 
trial Court-is correct. The decision of this 
point turns on the interpretation of the 
orders passed by the Revenue Officers and 
of the provisions of ss. lllto 117 snd 
s. 158, Punjab Land Revenue Act. 
„~ The plaintiff's application for partition 
was first sent to the Naib Tahsildar for 
report, and he reported that the land in 
dispute was a ‘place of worship’ within the 
meaning of s, 112, Punjab Land Revenue 
Act, and was therefore not subject to 
partition. 8, Dhian Singh, Assistant 
Cdllectcr, First. Grade, before whom the 
application came for disposal, also came to 
the conclusion that partition of the land in 
question should not be allowed, but he 
based his decision on different grounds. 
He found thatthe land was needed for the 
use of the visitors to the khangah and for 
its future extension and, therefore, held thet 
it should not be-treated as the personal pro» 
perty of the joint ownersin whose names it 
was recorded. He also considered that the 
application was not a bona fide one, that 
the real object of the plaintiff was to build a 
bungalow within the area in dispute and 
that this was likely to aggravate the exist- 
ing disputes between the plaintiff and the 
sajjadandshin. The Assistant Collector was 
willing to allow partition ofthe remaining 
area in the joint khata, but the plaintiff did 
nôt want partition of the rest of the khata, 
` if he was got given his share in the area of 
134 kanals 4 marlas within the bund re- 
ferred to above. The application for parti- 
tion was accordingly dismissed. From this 
decision an appeal was preferred to the 
Collector. The Collector did not think it 
becessary to decide the questicn whether 
the land in dispute was ‘wagq7’, but he was 
of opinion’ that the land situated within 
the bund was certainly necessary for pur- 
poses appertaining tothe shrine. He consi- 
dered that as the plaintiff was also receiving 
a sum of Rs. 1,200 out of theincome of the 
shrine, both parties were interested in its 
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upkeep and therefore the area jointly own- 
ed by the parties which was needed for 
the purposes of the khangah should not 
be partitioned. He accordingly upheld the 
order of the Assistant Collector under 
s. 112 read with s. 115, Punjab Land 
Revenue Act and dismissed the appeal (vide 
order dated, January 25, 1935, pp. 89-90, 
Vol. 11 of the printed record), 

The plaintiff is said to have gone up to 
the Commissioner in revision, but his peti- 
tion is said to have been dismissed, It 
is said that the Commissioner directed 
the appellant to get the question of his title. 
settled by a Oivil Oourt. But no copy 
of the Commissioner’s order has been pro: 
duced, and it is not known what the Com- 
missioner exactly said on the point. In 
any case, the Commissioner having ad- 
mittedly dismissed the petition for revision 
the Collector's order dated January 25, 1935, 
referred to above must, in law, be treated 
as the final order passed by the Revenue 
Officers on the application for partition 
under the Punjab Land Revenue Acti 
The question of jurisdiction of Civil Courts 
must therefore be decided on the basis of 
that order and the alleged direction (if 
any) by the Commissioner to the plaintiff 
to get his title settled by a Oivil Oourt 
cannot confer jurisdiction on Civil Courts. 

As stated above, the Collector upheld the 
Assistant Oollector's order dismissing the 
application, under 8.112 read with s. 115, 
Punjab Land Revenue Act, The reference 
to s. 112 seems to be merely due to the 
fact that part of the area of 134 kanals, 
4 marlas was under the khanqah and a 
mosque which are admittedly “wagf” proper- 
ties. The Collector has distinctly stated that 
he was not going into the question whether 
the remaining area about which there was 
a dispute was “waqf”. He refused tho 
application for partition of that area 
merely on the ground that the area was 
needed for the purposesof the khanqah. 
This order was therefore clearly passed 
under s.115, Punjab Land Revenue Act, 
which gives discretion to a Revenue Officer 
to disallow partition for any “good and 
sufficient cause,” quite apart from any 
questions of title, which may need examine 
ation under s. 116, Punjab Land Revenue 
Act, if partition is to be allowed. The 
Collector recognized that the plaintiff was 
a joint owner of the land, but was- of 
opinion that as he was receiving Rs. 1,200 
out of the income of the khangah, he too 
was interested in its upkeep and therefore 
it was justifiable to. disallow. partition of the 


1941- 


“area which was necessary and was being 
used for the requirements of the shrine, 
It has been urged for the appellant that 
the sum of Rs. 1,200 per annum was granted 
tothe appellant out. of the income of the 
khangah in settlement of his claim to the 
office of sajjadanashin of the khanqah and 
that he is in no way responsible for its 
upkeep and is rot bound to provide land 
out of his share for the requirements of the 
khanqah. 


. There is force in this contention; but 
whether the reasons given by the Collector 
in support of his order are sound or not, 
the questicn is whether the Collector having 
chosen to disallow partition in the exercise 
of his ‘discretion under s. 115, Punjab 
Land Revenue Act, a Civil Court has any 
jurisdiction to go into the matter. The 
learned Counsel for the appellant has 
referred to a Full Bench decision of this 
Court reported in Sheo Nath v. Giani (1), 
but that decision. dces not seem to help the 
appellant, ~ In that case, the Revenue 
@fficer had allowed partition in spite of an 
agreement recorded in the wajib-ul-arz to 
the effect that the land set apart for pas- 
ture should continue to be joint and impare 
tible. It was held that the question whe- 
ther the land could be partitioned in spite 
of the agreement recorded in the wajibeul-arz 
was a question of title. In the present 
instance, there is no question of any such 
agreement involved. The defendants have, 
indeed, produced some evidence in the 
present suit tothe effect that the plaintiff 
had agreed to the land in dispute being 
reserved for the purposes of khangah at the 
time when the bund was built. But the 
decision of the Collector is not based on 
the alleged agreement. He has merely 
refused partition in the exercise of the 
discretion vested in him under s. 115, 
Punjab Land Revengie Act. The question, 
therefore, is whether in these circumstances 
in view of the provisions of s, 158, Punjab 
Land Revenue Act a Oivil Court has 
jurisdiction to grant plaintiff the declaration 
sought by him, Section 158 of that Act 
provides that 

“Except as provided by this Act 

(1) A Oivil Court shall not have jurisdiction in any 
matter which the Local Govt. or a Revenue Officer is 
empowered by this Act to dispose of, or take cogniz- 
ance of the manner in which the Local Govt, or any 


Revenue Officer exercises any powers vested in it or 
him by or under this Act; and in particular : 


(1) 11 L 449; 128 Ind, Oas. 529; A IR 1930 Lah, 
513; 31 P L R 484;12 Lah L J 129; Ind. Rul. 931) 
Lah. 65 (F B). 


DOST MOHAMMAD V. HABIB SULTAN (LAH) 


271 


(2) a Oivil Court shall not exercise jurisdiction over 
any of the following matters, namely i 
r * * 


(zvit) any claim for partitionof an estate, holding 
or tenancy, or any question connected with, or arising 
out of, proceedings for partition, not being a question 
as totitlein any of the property of which partition 
is sought,” 

According to subes. (1) of s. 158, a Civil 
Court has no jurisdiction in any matter 
which a Revenue Officer is empowered to 
dispose of under the Act. Under s. 115, 
the Collector had the discretion to disallow 
partition and he has done so. It would, 
therefore, appear that a Civil Court has no 
jurisdiction to go into the question whether 
partition of the land in dispute was rightly 
disallowed by tke Collector under that 
section, No question of title really arises 
in the present case. Questions of title have 
to be considered under s. 116, if partition 
is allowed. But that stage was not even 
reached as partition was disallowed under 
s. 115. It must be noted that the Collector 
did not disallow partition in this case on 
the ground that the appellant had no right 
to get the land partitioned. Asa co-sharer, 
he had of course that right, which is inherent 
in the right of ownership. But the Punjab 
Land Revenue Act gives the Revenue 
Officers discretion to disallow partition in 
spite of this right ‘for good and sufficient 
cause’ and the Oollector disallowed partition 
in the exercise of this discretion. The 
question whether the Oollector was right 
in, holding that there was ‘good and suffe- 
cient cause’ in the present case for. dise 
allowing partition could be agitated before 
higher Revenue Officers having appellate 
or revisional jurisdiction, but in view of 
the provisions of subss. (1) of s. 158, a Civig 
Court is debarred from going into the 
matter, 


It is true that the Revenue Officers only 
disallowed partition of a porton of the 
joint Khata No. 10, of which partition was 
sought ; but the appellant stated before the 
Revenue Officers that he did not want 
partition of the remaining area, if the area 
of 134 kanals 4 marlas within the bund 
was not to be partitioned. It is therefore 
clear that the appellant’s application for 
partition wasin reality for the partition of 
this area only and the application was 
therefore rightly dismissed. I may how- 
ever add that as s, 115, Punjab Land 
Revenue Act, authorizes a Revenue Officer 
to disallow partition even of the whole of 
the land included in “an application for 
partition, there seems to be no bar to his 
disallowing partition of a part of it, if he 
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so. This seems to be also the- interpretation 
placed on the section in Radhuv. Nando 
(2) (see.p. 489), For reasons given above; 
I would hold that a Civil Court has no 
jurisdiction to grant the appellant the 
declaration sought by him. In the circum- 
stances, it is unnecessary. to consider any 
of the other issues raised in the present 
case.. I would, accordingly, dismiss the 
appeal, but in view of all the cireumstances 
leave tke parties to bear their costs. 


Din Mohammad, J.—I agree. 


6. Appeal dismissed, 
(2) 150 P R 1890 (489). fs 
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HIREMATH—Acoussp 

Penal Code (Act XLV of 1860), s. 120-B— Agree- 
‘ment to commit murder by means of wittch-craft 

alls under s. 120-B—Criminal trial—Evidence— 

oy getting drowned—Previous attempts to kill boy, 
admissibility to rebut suggestion of accidental drown- 
dng. 

The offence of criminal conspiracy is a highly 
technical one and the essential ingredient is the 
agreement to commit an offence, irrespective of the 
. ‘means decided upon to carry out theobject of the 
eonspiracy. Whether those means are legal or inno- 
-cuous would not affect the question of criminality. 
Tp. 275, col. 2.] 
~ An agreement tocommit murder being an agree- 
‘ment to commit an offence, falls within s. 120-B, 
I. P.0,, and none the less so, because the means by 
which the. murder isto be perpetrated are not agreed 
“upon, or the means which areagreed upon are such 
as are not likely to prove, and do not in fact prove, 
efective. lf once there is a conspiracy to commit 
murder, the case falls within s. 120-B, the offence 
“under that section being the conspiracy, and not the 
-acts by which che subject-matter of the conspiracy 
is to be carried into effect. But if the conspiracy 
is merely to do an act which is not illegal, though 
‘in the hope and belief that that act may result in 
. the death of or injury tosome person, that does not 
amount to a conspiracy to, do an illegal act. Con- 
-sequently an agreement tocommit murder by witch- 
craft falls within s. 120-B. [p. 273, cols. 1 & 2.) 

There is always a possibility, when a boy of twelve 
gets drowned in a tank, that there has been an ac- 
-cident but previous attempts to kill the boy would 
be admissible to rebut a suggestion of accidental 
-drowning. [p. 274, col. 1.) . 

Mr. RA, Jahagirdar, the Govt. Pleader 
in all) for the Crown. i 
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Messrs. Purshottam Tricumdas and -B, 
D. Belvi, (in 2); B. D. Belvi (in 86); P. 
B. Shingne,-G. R. Madhbhavi, K. R. Bene 
geri and B. M, Kalagati (in 34), ior the 
Accused Nos, 2; 2 and 5; 1, 3 and 6, res- 
pectively. - . 


Beaumont, C. J.—These are an appéal 
and an application to confirm the death’ sen- * 
tence passed on accused No, 2, and a 
reference under s 307, Criminal P. O., in 
a case from the Sessions Court of Balgaam. ` 
The charge against the six ,acctised was, 
firat, that between January-1, 1938; and 
December 31, 1938, they agreed: to do an 
illegal act, to wit, the murder of Much* 
kandappa and thereby committed an offence 
under 8.120-B, I. P. O. Then there is a charge 
against accused No. 2 that in furtherance 
of the conspiracy on December 1],. 1938, he 
attempted to murder Muchkandappa- by 
administering arsenic. Then there is charge 
against accused No. 2 that on December 
14, 1938, he kidnapped Muchkandappa in 
order that he should be murdered. Then 


- there is a charge against accused Nos, 2, 


3 and 6 that in furtherance of the cons- 
piracy they in fact murdered Muchkandappa 
on December 14, 1938, by drowning. Then 
accused No. 1 is charged with abetment 
of the offence of murder. So also are 
accused Nos.4 and 5, Thecharge under 
s. 120-B and the charge of kidnapping 
were tried by the learned Judge with a 
jury, the other charges ‘being tried by the 
learned Judge with assessers. ene 
The jury convicted all the accused except 
accused No. 4, whom I need not refer to 
again. They convicted all the other accused 
of conspiracy under s. 120-B, and the 
learned Judge differed from that verdict 
in so far as relates to accused Nos. 1, 3 and 
6, and he has referred that matter to us - 
under s. 307. Accused No. 2 was convic- 
ted of attempt to murder, of kidnapping 
in which charge, I think, there is no sube 
stance at all, and of murder by drowning. 
The learned Judge in agreement with the 
assessors convicted accused No. 2 of attempt 
to murder by poison and cf murder by 
drowning. The learned Judge also cone 
victed accused No. 5 of abetment of murder, 
but acquitted accused Nos. 1, 3 and 6 of 
the charge of abetment. The foundation 
of the prosecution story is that the mur- 
dered :Muchkandappa, who was aged not. 
quite twelve years, had been born to his 
mother Niigangawa eleven months after 
the ‘death of her husband, Accused No, 1, 
who was ason ofthe husband by another 
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wife, claimed that Muchkandappa was 
illegitimate, and he started proceedings in 
the Civil Courts to establish that fact. The 
civil litigation proceeded for about ten 
years, and eventually, in December 1937, 


‘this Court held that Muchkandappa was 
a‘ legitimate son of the husband of Nilgan- 


gawa. It is said that thereupon accused 
No. l’ conceived the intention of getting 
this boy murdered, and there were three 


‘attempts to murder, the last of which was 


successful. 

“The first attempt to murder was bet- 
ween January and August 1938, by means 
of witchcraft. There is, I think, abundant 
evidence that all the accused, {I exclude 
accused No. 4 who has been acquitted), 
did conspire together at the instance of 
accused No, 1 to murder Muchkandappa by 
means of aform of witchcraft known as 
bhanumati, I think that was the effect of 
the jurs’s verdict of guilty under s. 120-B. 
The learned Judge, as I understand him, 
did not doubt that there was plenty of 
evidence of a conspiracy to murder Much- 
kandappa by means of witchcraft, but he 
thought that such a conspiracy was not a 
criminal offence and did not fall witbin 
8. 120-B. Now s. 120-B provides that 
whoever is a party to a criminal conspi- 
racy to commit an offence shall be punished, 
Oriminal conspiracy is defined in s, 120A 
in these terms: 


“When two or more persons agree to do, or cause 
tobe done. 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, 
such an agreement is designated a criminal conspi- 
racy. 


It is plain that an agreement to commit 
murder being an agreement tecommit an 
offence, falls within s. 120-B, and none: 
theless so, in my® opinion, because the 
means by which the murder is to be per- 
petrated - are not agreed upon, or the means 
which are agreed upon are such as are 
not likely to prove, and do not in fact prove, 
effective. If once there is a conspiracy to 
commit murder, the case falls within s. 120- 
B, the offence under that section being 
the conspiracy, and not the acts by which 
the subject-matter of the conspiracy is to 
be carried into effect. Butif the conspi- 
racy is merely to do an act which is not 
illegal, though in the hope and belief that 
that act may result in the death of or 
injury to some porson, in my opinicn that 
does not amount to a conspiracy to do'an 
illegal act. To take an example: “if A and 
B agree that they willinduce “YI? to point 


"191—35 & 36 
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Ris finger at X, believing that ‘Y’ is eu 
dowed with some special power which will 
enable him to kill X by so doing, there is 
no agreement todo an illegal act, and no 
conspiracy to commit an offence,” Bat if 
the agreement is to commit the murder of 
X, and the first meas to that end is to 
be to induce Y to point his finger at A, 
then I think the agreement being in its 
essence to*cause the death of X and the 
means being subsidiary there is a cənspi» 
racy to commit an offence. 

Now, it is argued here that the agres- 
ment between the parties was to cause the 
death of Muchkartdappa by means of bha- 
numati, and by no other means. Tae actual 
bhanumzti, which was practised by the 
witness Machendra as a result of this con- 
Spiracy, was certainly not witchcraft which 
could in the ordinary course of nature 
cause death. It consisted of acquiring a 
pig’s leg, some earth wetted by his urine 
and a piece Of cloth wora by the threatened 
boy, burying them in front of his house, 
and raciting incantations over the conco» 
tion. Lagree that if the only agreement 
between the accused was to perform this 
curious act, the mere act that accused No, L 
and possibly some of ths others, might have 
anticipated that the death of Muchkandappa 
would ensue, would not constitute an 
Offence under s.120-B, But I think there 
was ample evidence on which the jury could 
find, and that they in fact did find, that the 
real agreement was to cause the death of 
Muchkandappa, the means to be tried in the 
first instance being a form of witchcraft, 
the nature of which, as the evidence makes 
clear, none of the accused understood, when 
they entered into this conspiracy. As I 
think that the jury were entitled to find 
that there was a conspiracy to murder 
Muchkandappa, Lam not prepared to accept 
the reference of the learned Judge, and ine 
terfere with the verdict of the jury under 
s. 120-B, (His; Lordship then dealt with the 
question of attempt to murder and proceeds 
ed :) Then I come to the actual killing of 
the boy by drowning on December14. The 
evidence as to that consists of that of the 
mother and Balappa, who both say that 
the boy wentout with accused No. 2 for 
swimming on that day. The boy seems to 
have hired a bicycle,and the dealer from 
whom hes hired it is Ex, 17, who saw the 
deceased and accused No, 2 together and 
accused No. 2 alone brought the cycle back 
about an hour after. There is also x, 112, 
who says that he saw accused Nos. 2,4 ani 
6 at Athni on December 14. Accused No. 2 


274 


was standing with a bicycle in his hand? 
and the witness subsequently drove them 
in his bus. There is also Ex. 14, which isa 
letter in the handwriting of accused No. 2, 
though he denies havivg written it, ad- 
dressed to Balappa explaining that Much- 
kandappa had been drowned by accident 
and the accused bad run away because he 
did not like to go and telltke mother, I 
do no know why the accused denies 
having written that létter. If there really 
was an accident, it would be a natural 
letter to write, Accused No. 2 in his con- 
fession admits that the boy went toa tank, 
but he says that he was diled in the tank 
by accused No.3 who pretended to teach 
him swimming and let him drown. 

But apart from the statement of accused 
No. 2, there is no evidence that accused 
‘No. 3 wasin Athni on December 14. There 
is evidence that accused Nos, 4 and 6 were 
with accused No. 2, but no evidence about 
accused No.3. Of course, there is always 
a possibility, when a boy of twelve gets 
drowned in a tank, thatthere has been an 
accident. In considering whether the Judge 
and assessors were right in drawing the in- 
ference that the boy must have been 
drowned by accused No. 2, one is certainly 
entitled to take into account the previous 
attempts on the life cf the boy. Apart from 
the fact that they are all. alleged as part 
cf the same conspiracy, previous attempts 
to kill the boy would be admissible to 
rebut a suggestion of accidental drowning. I 
have no doubt that accused No. 2 did enter 
into a ccnspiracy to cause the death of this 
Boy by witchcraft, and that he did after- 
. wards administer a drug with the intention 
of poisoning the boy, and I think that the 
Judge and ascessors were abundantly justi- 
fiedin drawing the inference that he mur- 
dered the bey by drowning on December 
14. It is perfectly clear that he was in Athni 
and” the boy was in his company on the 
morning in question and that he was 
drowned, and I think the Judge and asses- 
sors were entitled to take the view that 
it wasa case of deliberate murder by ac- 
cused No. 2. 

In my opinion therefore the appeal of 
accused No. 2 against his convictions under 
ss. 302, 307 and 120-B must be dismissed. 
For what itis worth I think his conviction 
under s. 364 should be set aside, This being 
a very deliberate murder the death sentence 
passed on him must be confirmed. We con- 
firm the other sentences passed on accused 
No. 2, namely seven years’ rigorous im- 
prisonment under's. 307 and transportation 
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for lifeunders. 120-B, and set aside the 
sentence of five years’ rigorous imprisonment 
under s, 364. With regard to accused Nos. 1, 
2, 3,5 and 6, we think the jury were 
right in convicting them under s, 120-B. 
We have no doubt that the man at the back 
of the conspiracy was accused No. 1 and we 
sentence him to the maximum sentence 
allowed under s. 120-B read with s. 11%, 
namely to seven years’ rigorous imprison- 
ment. Accused Nos. 3, 5and 6 were under- 
lings, and we think that a sentence on 
each of them of one year’s rigorous im- 
prisonment will be sufficient, We think 
they were not very serious in their ate 
tempt to murder. The learned Judge sen- 
tenced accused Ne. 5to transportation for 
life for abetment of murder and under 
s. 120-B, but there seems to have been some 
misapprehension there. There was some 


- evidence connecting accused No, 5 with the 


attempt to poison, but the evidence is, in 
our view, not sufficient to justify a con- 
viction. There is no evidence that accused 
No. 5 was in Athni on December 14, or took 
any part inthe drowning ofthe boy. There- 
fore the conviction and sentence, of accused 
No. 5 to transportation for life under s, 302 


read with s. 109 and under s. 120-B will be: 


set aside. : 

wassoodew, J.—I concur. Upon the 
appeal of accused No. 2, Shankaraya, I en- 
tirely agree that the evidence is sufficient ‘to 
hold that he was present at Athni at the time 
of the murder. The principal evidence as to 
his“ participation in the act in question 
consists in this case of circumstances and 
conduct. There is direct evidence of his 
association with the witch doctor and 
accused No. 1 and others showing that he 
actually aided the performance of witch= 
craft. Assuming that some of that evidence 
is tainted, there is sufficient. independent 
and reliable corrokoration to hold that he 
had poisoned the victim and was in com- 
pany of the boy when he was drowned. 
Ooupled with that evidence, there is the 
confession of the accused, I have carefully 
read that confession in the light of the 
other evidence and I am satisfied that it is 
voluntary and true, Upon the accused’s 
own showing he had absconded soon after 
the boy was murdered. I therefore think 
that the assessors and the Judge were right 
in holding him guilty of murder. 

The question that has been argued upon 
the reference by the Sessions Judge, who 
has disagreed with the verdict of the jury, 
is not free from difficulty. It seems to have 
been assumed by the learned Judge that 
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a criminal conspiracy to commit murder 
by means of witchcrafé does not constitute 
an offence punishable under e. 120-B, I. P.O. 
That point has been the subject of consi- 
derable argument before us. The argument 
presented to us is of a two-fold character. 
It is said, first, that there is no sufficient 
and convincing material to go tothe jury 
upon which a conspiracy to commit murder 
could be held proved, and secondly, that 
assuming that the evidence is sufficient, 


the offence of criminal conspiracy under. 


8.120-B would not follow, if the principal 
or rather the only means agreed upon of 
attaining the object was bhanumati or witch- 
craft, 

It isurged that an agreement to commit 
murder by witchcraft, which according to 
the superstitious belief of some is efficacious 
for the purpose, but which in its conse- 
queuce cannot result in any corporal 
damage cannot amount to a criminal con- 
.SPiracy within the meaning of s. 120-B, for, 
according to the definitions of culpable 
homicide and. murder, a violent act is an 
ingredient in the offence of murder, and, if 
the means agreed upon are incapable of 
causing Violence or make damage impos- 
sible, the agreement will not be an agree- 
ment to commit an offence of murder, It 
seémsto me possible to say that a case in 
which the commission of the offence agreed 
upon is rendered impossible by reason of 
the quality of the means adopted, is dis- 
tinguishable from one in which the act if 
completed according to the agreement is 
no offence at all. If the act intended or 
agreed upon doea not lack the essential 
‘element of the offence of murder, in my 
opinion, itis immaterial whether the means 
adopted in the first instance are ineffective 
to carry out the act. It would however be 
different if no erfminal liability could be 
incurred under the Code by doing the act 
intended to be done, for in that event the 
agreement todo that act would not be an 
‘agreement to commit an offence under the 
Code. ‘That would be essentially a question 
of fact to be decided upon the evidence, 
If, as the defence suggest, the only reason- 
able conclusion upon the evidence is that 
the parties had agreed to practisa witch- 
craft and nothing more, perhaps the charge 
of criminal conspiracy to murder would 
fail, 

But as I read the evidence, I am impres- 
sed by the view, which perhaps the jury 
took, that the object of the conspirators was 
essentially to cause the death of their victim 
and not merely to experiment on the 
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i efficacy of the art of witchcraft, It would 


be different, as I pointed out in argument, 
if tha act intended to be done was no 
offence at all. For instance, if the person 
intended to be murdered was not in 
existence at the time of the agreement or 
conspiracy, then it is perfectly clear that an 
agreement to commit murder of that in- 
dividual would not amount to criminal 


° conspiracy. The supposition underlying the 


` defence argument however is that according 
to the definition of criminal conspiracy the 
ultimate illegal act must necessarily tavolve 
the means adopted for carrying out or 
executing the agreement, and that if those 
means prosecuted to their fulfilment do 
not result in the carrying out of the agree- 
ment, the offence of criminal conspiracy 
could not be committed. In other words, 
it is suggested that the feasibility of attains 
ing the ultimate object 18 the principal 
ingredient in the offence of criminal con- 
spiracy. That would be a consideration in 
a charge of attempt to murder and, in my 
opinion, the argument overlooks the pfain 
provisions of s. 120-A, I, Tae 
offence of criminal conspiracy is a highly 
techincal one and the essential iagredient 
ig the agreement to commit an offence, 
irrespective of the means decided upon to 
carry out the object of the conspiracy. 
Whether those means, are legal or innocuous 
Would not affect the question of criminality, 


D. Order accordingly. | 
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Where an order for the survey was probably’ 
passed as early as 1908unders. 101, Beng. Ten, 
Act, before the provision (gg) was added tos, 102 
in 1207, it could not have provided for the 
preparation of any record of irrigation rights and 
consequently no yard-i-abpashi could have been 
prepared, sincethe particulars to be recorded must 
eee on the terms of the order fp. 280, col. 
1. 

The thakbast was a rough and ready survey made 

in 1844 as a preliminary to the regular Revenue 

Survey made in 1845. Its function wes to record 

boundaries only, as a demarcation survey, and water 

rights were completely beyond its scope. The 
surveyors had no authority to record any irrigation 
rights, and any such notes made on the map carry 
no presumption and are not evidence Entries in the 
thakbsaht hesra have by themselves no evidentiary 
value. Thakbast statements are admissible and cf 
evidentiary value, unless the entries relate to 
matters altogether outside the scope of the thakbast 
survey. Jarao Kumari v. Lalonmani (1), 71 Ind. 

Cas, 981 (2), 113 Ind. Oas. 465 (3), relied on. [p. zt0, 

col, 2; p. 281, col, 1.] 

For determining a question of title the Civil 
Court is not entitled to rely on the decisions in 
criminal cases, [p. 283, col, 2.] 

Ifa person leads the water of ariver into another 
channel it is manifest. that the most he could do is 
to adopt and adapt a pre-existing natural channel, 
The use of such a watercourse as a channel for the 

“Water of the river would not, however, make the 
channel an artificial one, or deprive the persons of 
their natural rights as riparian owners. Even where 
the water of a natural channel is diverted into an 
artificial channel and even where it may spread 
-out over fields, finally emerging into another 
channel, riparian rights as inthe case of a natural 
_Stream will remain. (p. 284, col. 1,] 

A stream, which in its inception is a natural 
-stream, retains its character as such, even when it ds 
diverted by the operation of manintoan artificial 
channel; and if the water of a stream disperses 
itself over the fields, but after emerging from the 
fields, again runs in a definite course, its identity 
is not destroyed. 59 Ind. Cas, 929 (4), relied on. 
{tbid.] 


Riparian rights do not depend upon a grant or 
upon the ownership of the soil of the stream, but are 
jure natura, incident to the ownership of the soil 
of the lend abutting upon the stream, and the 
doctrine that these siparian rights etill exist even 
when the stieam ia taken into an artificial channel, 
is based upon the legal fiction that the artificial 
cflannel must have been originally constructed upon 
the terms that all the proprietors of lands situated 
on the artificial channel should have the same 
rights in 1egard to the use of the water as they 
would Lave had if the stream had been a natural 
one. Libid.) 

[Oase-law relied on.) 


It ia quitea mistake to suppose, that a natural 
stream must have its origin in a mountain spring, 
‘orthat it must flow continuously throughout the 
year, and it must at every single point of its course 
“. flow through a clearly defined channel. A river may 
be fed by the rains directly, without any intermediate 
collection of the water in the bowels of the earth, 
and still be a river, shd a river which naturally 
runs during 8 goou part ofthe year does not cease 
to bea river merely because at times it is accustomed 
to become dry. Persons claiming irrigation from it 
- have only the ordinary natural rights of riparian 
proprietors and cannot unduly diminish the water 
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supply of riparian owners further down. [p. 285, cola. 
142. 


{Case-law relied on.] 

Riparian right is a natural right, not an easement, 
and is not lost by non-user to prove that it would 
be necessary to find that there hag not merely been 
non-user for the statutory period, but that that non- 


- user was due to the defendants having successfully 


prevented the use of the water. 136 Ind. Cas. 413 


(12), reliedon, (p. 286, col. 1.] 

Though the omission to consider all the evidence 
coupled with the consideration of inadmissible 
evidence may not vitiate the findings where there is 
other evidence sufficient to support the findings 
yet where inadmissible evidenca is mainly relied 
on to arrive at the finding, the findings would be 
interfered within the second appeal, Where the find- 
ings can still be saidto be possible and reasonable 
upon the evidence that is left after excluding the 
inadmissible evidence, the decision of the lower 
Courts cannot be interfered with by the High 
Court. 

The findings based on a wrong legal view of what 
constitutes a natural channel, is not binding in 
second appeal, 


A. from a decision of the Additional Sub- 
Judge, Arrah, dated May 16, 1938. 


Messrs P.C, Manuk, Mahabir Prasad} 
Harians Kumar, Phulan Prasad Varma 
and Kai Gurusaran Prasad, for the Appel- 
lants. 


Messrs. 5, N. Bose and D. N, Varma, for 
the Respondente. ` 


Meredith, J.—This is an appeal from 
a decision of the Additicnal subordinate 
Judge at Arrah, dated May 16, 1938, 
afirming a decision of the Munsif of 
Arrah, dated October 12, 1936, The 
Munsif dismissed the appellants’ suit with 
costs, and the Subordinate Judge similarly 
dismissed the appeal. , 

The appellants are the maliks and raiyats 
of village Dihra, and they sued the 
respondents as maliks and raiyats of a 
lower village Ohasi for a declaration of 
their right totake wat&r from a certain 
watercourse known as nadi Harkhaine to 
their village Dihra for irrigation purposes, 
along apyne Plot No. 167 of that village, 
and also by means of sair and don; for 
a permanent injunction restraining the 
defendants from interfering with this right; 
and for damages. 

The plaintiffs’ case was that there was 
a natural stream coming from the Sasaram 
hills a long way to the south and flowing 
northwards through villages Baghi, Marad- 
pur, Chaprapur, Dibra, Ohasi, Kurmichak, 
Dargaon, Poswa, Ahile, Bara, Bartiar and 
Various otber villages, and ultimately 
joining the Gangi river at Gyanpur, which 
Gangi river in turn falls into the Ganges, 
The maliks and tenants of village Dibra 
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as riparian owners are entitled to take 
water from this nadi for irrigation pur» 
poses. Thereis a pyne in village Dihra 
Plot No. 167, which meets thenadi ata 
point A shown in the plaint map through 
which water isalways taken for irrigating 
Dihra lands. Satr and don are also used, 
Besides the appellants’ rights as riparian 
owners, they have also acquired a right 
by prescription, easement and lost grant 
to take water from this nadi. as they have 
been taking it for over twenty years. 

This natural stream is called by various 
names at different places, namely, Har- 
khaine, Kumhari, Nagini, Nagri and 
Souraha. Besides this madi there was 
formerly another nadi named Kumbari, 
which also came from the south and flowed 
northwards on the eastern side of the 
Harkhaine through villages Amarpur, 
Gurdtha and Bargaon. Thisnadi used to 
join the Harkhaine to the north of village 
Ohasi, and for some distance north of 
ethat the joint nadi was called Kumbhari. 
This Kumhari nadi, however, was dammed 
at Gurdiba and other places, and became 
silted up long ago. From this Kumhari 
nadi long ago a pyne was constructed 
taking the waterfrom the Gurdiha bandh 
to village Obasi, bandh and the pyne 
having been constructed when there was 
a common malik of Obasi and Gurdiha. 
That pyne, however, also silted up long 
ago. 

In 1334 Fasli when the Dihra men cut 
open the pyne Plot No. 167 at the point 
A as usual for taking water from the 
Harkhaine nadi, the tenants of Ohasi 
obstructed then and assaulted them, asa 
result of which a criminal case was brought 
by the Dibra tenanis and a counter-criminal 
case by the Chasi tenants. These cases 
went up to the High Oourt, and there they 
were compromised, so that the parties might 
decide their dispute regarding their 
respective rights to take water from the 
Harkhaine nadi in the Civil Courts. 

The defence case was that the water 
channel known as Harkhaine was only 
loosely called a nadi, but was actually 
an artificial channel dug by Babu Kuar 
Singh, who was formerly a powerful prc» 
prietor of Chasi and Gurdiha, who was 
also the constructer of the Gurdiha bandh 
across the Kumhari and who e¢onstructed 
the channel for the purpose of taking the 
Kumbari water collected in this bandh 
to irrigate village Chasi. Hence the pro- 
prietors or tenants of Dihra have no right 
totake water as riparian owners, and 
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„hever took any water from it either through 
the pyne Plot 167, or with the help of sair 
and don (Plot No. 167 is only a portion of 
an old aharin village Dihra), nor have 
the people of Dihra acquired any right 
to take water from this artificial channel 
by prescription, easement or lost grant. 
Except Chasi, no other village was ever or 
is irrigated with the water of this channel. 


, Kumhsri and Harkhaine are simply alter- 


native names forthe same channel, and 
there was never any separate Kumhari 
nadi flowing on the east side of the Har- 
khaine northwards through Gurfiha and 
Bargaon from which Chasi used to take 
water by means of a pyne. The story 
of this separate Kumhari nadi was invented 
by the plaintiffs in order to show thata 
number of previous disputes and resulting 
litigations did not relate tothe Harkhaine 
but to this imaginary Kumhari nadi, 

The concurrent findings of both Courts 
are that the water channel, which is the 
subject of the suit, is an artificial channel 
constructed long ago by a proprietor of 
Chasi and Gurdiha, probably Kuar Sirtgh, 
for irrigating the lands of the former 
village. The people of Dihra, therefore, 
have no riparian rights, nor have they 
succeeded in establishing that they have 
any rights by way of prescription. The 
channel in question takes its origin in 
village Baghi, and is fed first by surplus 
frrigation water from Baghi and then by 
water taken by a pyne running from the 
Gurdiba bandh and joining the Harkhaine 
at the tri-junction stone of the three villages 
Gurdiha, Amarpur and Muradpur. The 
plaintiffs did not succeed in showing that 
there was any natural watercourse either 
south of Baghi, or north of Ohasi, and the 
survey maps and survey khatians defini- 
tely proved that the Harkhaine nadi to. 
gether with its connecting pynes ends on 
the south in the ahar Plot No. 115*in 
village Baghi. The old Kumhari nadi 
shown in tte thakbast map of 1844 is 
simply the disputed Harkhaine, and the 
records of the old civil aud criminal cases 
filed very definitely show that these cases 
relate tothe Kumbhari nadi which is the 
present Harkhaine, wd they never 
related to the old Kumbari nadi which 
dried up long ago. The cases of 1811 and 
1821 referred toin the judgment ‘Ex, 1) 
could not possibly have related to the 
old Kumbari nadi “which lay far away 
from Obasi towards the east, but related 
tothe disputed Harkhaine. Similarly, the 
Kumhari nadi in dispute in the criminal 
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case cf 1861 could not possibly be tke 
old Kumhari nadi shown in the Revenue’ 
Survey maps of 1845, but was the Kumbari 
nadi which is ahar Plot No.18 in village 
Gurdiha and the pyne running west frem 
this bandh and then north to Chasi which is 
the present Harkhaine in dispute. The 
civil suitof 1&62 alscerelated to the dis- 
puted channel now known as Harkhaine, 
and so also two criminal cases decided 
in 1894. The socalled Harkhaine nadie 
in Chasi and below it consists only of 
solated ahars and nalas separated by 
one another by bandhs at various places, 
It isonly during the rainy season that 
all these ahars and bandhs and the dis- 
puted watercourse named Harkhaine be- 
come connected with each other and form 
a continuous channel. In view of these 
findings the evidence of the plaintiffs’ 
witnesses that they had all along taken 
water fromthe Harkhaine could not be 
accepted. The lower Appellate Court went 
so far as to observe that it did not consider 
it necessary to scrutinize the evidence of 
the witnesses examined by the plaintiffs 
on the point of user of the water, because 
having regard to the finding that the 
watercourse in question was constructed 
by a powerful malik like Kuar Singh 
jt was impossible to believe that in his 
time anybcdy could take a drop of water 
from this channel. 

The findingsthat the disputed watercourse 
is an artificial channel and that the 
previous disputes and litigations related 
to this channel, are indubitably wrong, 
and the cnly question is whether they 
cin be interfered with in second appeal. 
In arriving atthese findings the Courts 
below can hardly have studiedthe course 
of this channel as shown on the survey 
maps. One would have thougkt that cne 
glance atthe outline of the channel as 
shown in the Various survey maps would 
have convinced anyone that this was no 
artificial channel. It winds sinuously like 
a serpant. In places it has close loops 
which are here and there not far from 
being re-entrant. At some places islands 
. are shown in the midst of the channel. No 
manin his senses would construct an 
artificial channel like this in flat country. 
No man would construct islands in an 
artificial pyne. On the other hand, the 
course of this stream as shown on the 
survey maps cf 19j1 is typical of the 
meanderings of a natural stream in flat 
alluvial country suchas Bihar. Not only 
that, but the stream is clearly shown 
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asa natural winding stream on the dis- 
trict map (Ex. 23) whereit appears rising 
in village Baghi and flowing for miles 
aud miles far to the north until it flows 
into a larger stream, the Gangi, whick 
eventually falls into the Ganges. It is to 


“be noticed too— and this is a fact which the 


lower Courts also seem to have failed 
completely to appreciate—that the channel 
shown in the settlement map continues 
for some distance to the south above the 
tri-junction point where the pyne from the 
Gurdiha bandh enters it. In village 
Muradpur the channel which is called 
nadi Harkhaine is shown in Plot No. 560, 
and in the fard-i-abpashi of village Murade 
pur (Ex. 7) against this Plot No. 560it is 
noted that this plot is Harkhaine madi 
and water comes to it from village Baghi. 
Abcut 18 acres of land of Muradpur are 
irrigated with its water, and the remaining 
water - flows to Chaprapur. It is clear, 
therefore, that whether or not water is 
taken into the Harkhaine nadi from the 
Gurdiba bandh through a pyne constructe 
by Kuar Singh as alleged by the defence, 
at least water does flow in the Harkhaine 
nadi from village Baghi, and indeed there 
is a concurrent finding of both the Courts 
below to that effect. The channel shown 
in.the map, running to the south of the tri- 
junction, where according to the defence 
the pyne runs into the Harkhaine, is 
clearly the channel through which the water 
from Baghi comes. It is nobody's case 
that this portion of the Harkhaine channel 
is artificial, It is, therefore, a natural 
channel continuing the Harkhsine nadi 
southwards, above the tri-junction where 
the pyne is said to enter, up towards Baghi. 
This is a natural channel and it cannot 
but have had an independent existence 
irrespective of any works constructed by 
Kuar Singh. It follows*therefore that the 
Harkhaine nadi must have existed in- 
dependently of Kuar Singh's channel, and 
this being so, then if Kuar Singh did at 
all dig a .pyne taking the water from the 
Gurdiha bandh to Chasi, at most all he 
could have done wasto have taken the 
Gurdiha water by means of a-pyne and 
diverted it into the pre-existing natural 
Harkhaine nadi, and at most also all he 
could have done was to improve the pree 
existing channel, at least from the tri- 
junction “point onwards up to Chasi. 
Even ifthe Gurdiha water does flow as 
alleged by the defence, it manifestly flows 
through a channel already existing inde- 
pendently of the Gurdiha diversion, and 
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that conclusion is inescapable having 
regard to the curse of the channel on the 
map andthe fact thatthe Qurdiha pyne 
is shown joining a channel continuing on 
both sides of its entrance, If I may make 
Plain the point by an illustration, the 
junction forms a T, and not an L, and 
even according to the findings of the 
Courts below the water below the june» 
tion consists not only of Gurdiha water 
but also of Baghi water coming along a 
natural channel.: This no doubt affords 
a quite simple explanation of why Plot 
No. 560 is called a nadi, and not a pyne; 
and the same thing appears further down 
between Obaprapur and Dibra where the 
plot, whichis numbered 1758, is named 
nadi Harkhaine. Further up again when 
we come to village Chasi itself, and 
where possibly the local inhabitants would 
think mostly of the fact that this was the 
channel through which water was taken 
to them from Gurdiha by Kuar Singh’s 
pyne, we do find the channel called a 
pyne. Itis shown as Plot No. 1255 of 
Ohasi,and the fard-isabpashi of Ohasi 
refers to itas qudrati pyne (“yeh pyne 
qudrati hoi”) $ a most significant entry 
showing clearly that if in ‘one sense a 
pyne the channel was in its origin a 
natural stream. The Oourts below dise 
posed of this significant entry merely by 
saying it does not appear to be correct. 
On the contrary, for the reasons which I 
have given,it is just the entry to be 
expected, and appears tobe entirely cor- 
rect. Further north again the channel 
in many places is bandhed, and where the 
bandh gives rise to accumulation of water 
it is very naturally recorded as ahar. That 
however, does not in any way detract from 
the plaintiffs’ case that it is essentially 
a natural channel modified in many places 
by villagers so ast® use its waters with 
greater facility for irrigation, The lower 
Oourts appear to have misdirected them- 
selves entirely on this point, us I shall 
presently show, in arriving at their 
conclusion that the channel is artificial. 
Atdifferent places in its course through 
various villages towards the north the 
channel has different names and different 
descriptions, but that would in no way 
prevent its being essentially a natural 
channel, and here again the Courts below 
have misdirected themselves as tò what in 
law can constitute a natural watercourse. 
The Settlement Glosesary shows that the 
word nadiis used to designate a natural 
river or stream, similarly for nala, and at 
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places io the north it is described as nala 
which means a natural watercourse. Even 
the word ahar is described as a reservoir 
of water ora small hollow in a river bed, 
so that an ahar may well be a reservoir 
constructed in the course of a natural 
stream, and indeed those plote which are 
recorded as ahars ine many cases appear 
inthe survey maps more like stretches 
of a natural channel, 

e Both the Oourts below have not only 
found thatthe channel is artificial, but 
that the plaintiffs have not established that 
they ever took water from it for isrigating 
village Dihra. Here again one look at the 
maps would appear to show them wrong, 
Both in the cadastral survey map of 1911 
and in the revenue survey map of 1845 a 
pyne is closely shown taking off from the 
Harkhaine nadi and flowing into the midst 
of village Dibra. This pyne leaves the 
Harkhaine at a point marked A on the 
plaint map, which is just the spot where 


according to the plaintifs they were 
assaulted by the Ohasi tenants while 
attempting to take water. The pyne js 


shown inthe cadastral survey as Plot No, 
167 of Dihra, and is called pyne. This 
most significant feature of the village maps. 
which so strongly corroborates the evidence 
of the plaintiffs’ witnesses, cannot be dise 
posed of, as the Munsif has done, simply 
by saying that this pyne Plot No. 167 
appears tobe connected with other pynes 
and ahars situated in village Dihra; or by 
ignoring it completely as has been done 
by the lower Appellate Oourt. This is 
little better than, having once adopted a 
pre-conceived notion brusning aside every? 
thing which does not square with it. Where- 
ever the survev entries,as in the use of 
the words qudrati nadi, and nala, and in 
showing this pyne No 167, do not favcur the 
theory adopted by the Courts below, they 
are simply brushed aside as wrong, Tae 
lower Appellate Oourt has indeed, as I 
have noticed already, expressly omitted to 
scrutinize the evidence of the witnesses 
examined by the plaintiffs on the point of 
user of the water, because that evidence 
is not consistent with its view that the 
watercourse was an artificial one construct- 
ed by a powerful malik. 

Actually both the Oourts below have 
been greatly influenced in their view by 
the fact thatno fardsi-abpashi of village 
Dibra was prepared during the last survey 
operations. This, they think, leads to 
the clear inference thatthe Harkhaine is 
an artificial stream, and that Dihra must 
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bave no right to take water from it either 
through the pynein Plot No. 167, or by 
means cf sair and don. Had they examined 
the position more closely they would have 
found that no such inference could be 
drawn from the absence of an irrigation 
record for Dibra. It appears that the 
survey of that village was a special 
survey made of village Dihra com- 
pleted in 1908 some years before the 
cadastral survey. The survey “ operation§ 
must have started af least as early as 
1907, as they were finished in January 
1908. Imdeed the order for this survey 
would probably have been passed as 
early as 1206. That order must have been 
passed under s. 101 of the Ben. Ten, 
Act. Section 102 of that Act prescribes 
the particulars to be recorded, and states 
that these particulars shall be specified in 
the order. Amongst those particulars 
under the heading (gg) are included rights 
and obligations in’ respect of the use of 
water for agricultural purposes. This pro- 
vision (gg) was however, added to s. 102 
ogly inthe year 1907. It follows that if 
the crder for the survey of Dihra was 
passed early in 1907 or in 1906 it could 
not have provided for the preparation of 
any record ofirrigation rights, and con- 
sequently no fard-i-abpasht could have 
been prepared, since the particulars to be 
recorded must depend on the terms of the 
order. This fully explains the omissitn 
torecord the water rights for village Dibra 
and the adverse inference made by the 
Courts below, and on which they have very 
strongly relied in coming to their conclu- 
sions, was unjustified, 


The Courts below also went wrong in 
strongly relying on tke thakbast maps of 
1844 (Ex. A series). The Munsif observes: 

“In Ex. A thakbast map of village Chasi it is 
noted amongst other things that it is irrigated by 
the Kumhari pyne and that the village belongs to 
Babu Kuar Singh. In Exs. A-1, A-2 and A-3 which 
are thakbast maps of villages Dihra, Bargaon and 
Gurdiha it isnoted amongst other things that these 
villages have no right to take water from the pyne 
andthe nadi and that these villages depend for 
their water on rains and ahars situated in the 
villages. It will therefore clearly appear that the 
Dibra village had no rightin 1844 to take water 
from the Kumhari nadi and that Kumhari nadi is 
shown in these maps as the present Gurdiha bund 
and the present disputed Harkhaine.” 


That the people of Dihra had no right to 
take water from the Kumhari pyne and 
Kumhbari nadi is entisely consistent with the 

Plaintiff's case, since it is the plaintiffs’ case, 
` as I have already stated, that there was 
another river Kumhari which came from the 
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south to village Gurdiha and passing north 
of the Gurdiha bandh it went through village 
Bargaon and Kheri in its downward course 
and finally met the Harkhaine near about 
villages Bara and Bargaon, and according 
to the plaintiffs the old documents filed 
by the defendants really related to this 
old Kumhari nadi from which nadi” Chasi 
people used to take water by a pyne known 
as Kumhari pyne leading to their village. 
That this was sgo they established by filing 
the Revenue Survey maps, which clearly 
show the course of the old Kumhari nadi 
which subsequently silted up; and also the 
Kumhari pyne running westwards from the 
Gurdiha bandh on the Kumhari and then 
northwards to village Ohasi running half 
way between the old Kumhari nadi and 
the Harkhaine nadi. I shall revert to this 
presently. I mention it now to show that 
the only thakbast entry conflicting with the 
plaintiffs’ case in that Dihra, Bargaon and 
Gurdiha depend for their water on rains 
and ahars situated in villages. The Courtg 
below have relied strongly on this entry, but 
was an entry which the thakbast surveyors 
were not competent to make. It is conse- 
quently no evidence, and the Courts below 
were wrong'in relying upon it, As will 
appear from Hirst’s “Notes on the old 
Revenue Survey of Bihar” the thakbast 
was a rough and ready survey made in 
1844 as a preliminary to the regular Reve- 
nue Survey made in 1845. Its function 
was to record boundaries only, as a demar- 


carion survey, and water rights were come 


pletely beyond ite scope. The surveyors 
had no authority to record any irrigation 
Tights, and any such notes made on the map 
carry no presumption and are not evidence. 
This has been clearly laid down by the 
Privy Councilin 1990 in Jarao Kumari v. 
Lalenmoni (1) That was a case where, 
amongst other evidenc, a thakbast map 
was produced containing a note by the 
Amin that certain lands were debutter, 
and their Lordships observed that the Amin, 
who made it, had no authority to determine 
what lands were debutter, but only to lay 
down and tomap boundaries, Consequent- 
ly this map could not be treated as raising 
a presumption of correctness within s. 83 
of the Indian Evi, Act, 1872, on the ques- 
tion as to the amount of debutter land in 
one of the villages mapped. Statements on 
the face of the map as to what lands were 
debutter appeared to have been made ac- 
cording to the pointing out of the agents 


(1) 18 0.224; 17 I A 145; 5 Sar 628 (P O). 
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of the proprietors of the mauza and the 
principal tenants, and those statements 
could not be regarded as evidence. In 
another Privy Oounci] dase, Jugdeo Narain 
Singh v..Baldeo Singh (2), it was held for 
the same reason that entries in the thakbast 
khesra had by, themselves no evidentiary 
value, Finally there isa third Privy Coun- 
cil case, Krishna Pramada Dasi v, Dhiren- 
dra Nath Ghosh (3), where the position 
has been made quite clear, It was laid 
down that thakbast ‘statements are admis- 
sible and.of evidentiary value, unless—and 
this is the important point—the entries re- 
late to matters altogether outside the scope 
of the thakbast survey. The learned lower 
Appellate Court cites this case asan autho. 
rity for bis view that he is entitled to rely 
on the irrigation entries in the thakbast 
maps. He -is of opinion that the statements 
regarding the irrigation rights were not 
outside the scope of the thakbast survey. It 
appears to me, however, clear that such 
entries were altogether outside the scope 
of the preliminary boundary demarcation 
survey known as thakbast, Taken purely 
asa map the thakbast map is in no way 
inconsistent with the plaintiffs’ case, since 
the Harkhaine nadi is shown and there 
appears also a little outlet opening from 
it into village Dibra, 


As I have said, the Revenue Survey maps 
of 1845 (Ex. 9 series) support the plaintifis’ 
case with regard to the old Kumhari and 
Kumhari pyne in the strongest possible fashe 
ion, and the Court below having for some 
reason, which I find inexplicable, adopted 
the view that the old channel and pyne, 
which formed the subject of much litiga- 
tion in the past, were really the disputed 
Harkhaine nadi, have found the Revenue 
Survey maps extremely difficult to explain 
away. On this point both the judgments 
are extremely unsatisfactory and uncon- 
vincing. Having regard to the old maps, 
it was impossible to avoid holding that at 
some time in the past there was an old 
nadi known as the Kumhari nadi some 
distance to the east of and distinct from 
the Harkhaine. At the same time the de- 
fendants’ case could only be accepted by 
holding that all the previous litigation 
really relatedto the Harkhaine nadi under 


(2) 2 Pat 38 (46); 71 Ind. Gas. 984;3 PL T 605; 
AIR 1922 P O 272;36C L J 499; 32 MLT 1; (1923) 
MW N 361; 27 OW N 925;45ML J 460; 491 A 
399 (PO). f 

(3) 56 0813; 113 Ind. Cas. 465; A IR 1929 P O 50; 
49 O L J112; 33 © WN 289; Ind, Rul. (1929) PO 25 
(PO. 
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the names of the Kumhari nadi or Kun 
pyne, They were therefore faced with h 
ing at the same time that the Kumk 
nadi and pyne were and were not distin 
from the Harkhaine. Thus, we find th 
following passages separated only by a fe 
lines in the judgment of the learned Sub- | 
ordinate Judge : 

“To me therefore it appears that the story of the silt- 
ing up of the river and pyne (i. e. Kumhari) has been 
fotroduced tò explain away the judgments referred 
to above in all of which villages other ‘than Ohasi 
were deprived ofthe water of the disputed water 
channel... ,” 

Secondly 

“It is contended by the appellants (plaintiffs) that 
this Kumhari river silted up between 1845 and 
1908 when the cadastral survey of Bargaon took 
place. No doubt taking the Revenue Survey map 
and cadastral survey map of Bargaon to be correct, 
this contention of the appellants must be accepted. 
But merely because there was, one Kumhari nadi 
which silted up after 1845 it cannot be said that 
all the litigations which took place from 1863 down- 
wards related to a pyne issuing from that silted up 
river which on account of the silting up of the river 
could not carry any water. It is therefore manifest 
that the litigation, the judgmenta of which are Exs. I, 
K, L and L (l) related to the disputed water.’ 

As for the learned Munsif, he commits 
himself to the statement that it is clear that 
the Kumhari nadi shown in the old maps is 
the present Gurdiah bandh and the pre- 
sent disputed Harkhaine. “The fard-i- 
abpashi” he says 

“of village Gurdiha (Ex, Ql) notes plot No, 80 
as pyne Kumhari, and further notes that Gurdiha 
tenfnts irrigate 10 acres of land north of the bandh 
plot No. 81 with the water of Kumhari plot No. 80 
by means of sair and don; but the Gurdiha tenants 
have no right to take water by cutting the bandhy 
the malik of Ohasi is in charge of repairing thia 
bandh plot No. 81, and-the water from the Kumharie 
pyne plot No. 80 goes to Ohasi along Amarpur. The 
fard-i-abpashi of plot No. 81 (Ex. 15) notes that 
this plot No. 8lis bandh nadi Kumhari. It is noted 
in it that this bandh is made in nadi Kumhari: its 
management is in the hands of the malik of village 
Ohasi ; that its waterirrigates the lands of Chasi 
and Bargaon; but the Bargaon people have nocon- 
cern with the bandh and they can take water over 
the bandh by means of sair and don,” j 

On this basis the learned Munsif ob- 
serves that 

“the fard-i-abpashi (Exs. Q2 and 15) therefore 
definitely prove that the Gurdiha bandh belongs to 
the malik of Ohasi and that water is taken from 
plot No.80 which is known as Kumhari nadi to 
Chasi along Amarpur,” 


Thisis all perfectly correct, but it is in 
no way inconsistent with the plaintiffs’ case 
which, it will be recalled, is that water 
originally passed to Chasi from Kumhari 
nadi. When this Kumbari began to silt 
up the maliks of Chasi and Gurdiha pre» 
served the flow to Ohasi by erecting the 
Gurdiba bandh across the Kumhari and 
constructing a pyne from that point running 







| Si in a straight line between the 
--¢ Of the Kumhari nadi and nadi 
khaine. Later when this pyne also 
; šan to silt up, the portion of the pyne 
; ning westwards, from the Gurdiha bandh 
fas extended still further to the west so 
8 to fow Kumhari water into the Hare 
‘xhaine itself at the tri-junction point. After 
- that, of course, the old Kumhari and 
Kumhari vyne both disappeared., This story 
is strongly corroborated by an examina- 
tion of the thakbast maps, revenue survey 
maps and cadastral survey maps. It is 
necessary to keep clearly in mind that alto- 
gether there are three Ki ea ai uader con- 
sideration, all running from south to north 
roughly parallel to each other : farthest east 
the Kumhari nadi, to the west of that the 
Kumhari pyne and west of that again the 
i Harkhaine nadi. All three are clearly 
| shown in the Revenue Survey maps. 
| Having found correctly that the people 
of Ohasi alone are entitled to the water 
of the Kumhari pyne, the learned Munsif 
proceeds directly to add. 

“The fard-t-abpasht of Gurdiha and of Ohasi also 
prove further that the Harkhaine which runs for 
8 congiderable distance in village Chasi and the 


Gurdiha bandh all belong to Ohasi men and were 
originally made by the malik of Chasi-” 


As far as the Harkhaine is concerned, 
this is a complete example of non-sequitur. 
Next the learned Munsif proceeds to 
brush aside the report of the Commissioner 
deputed to examine the water-course, say- 
ing merely that the Oommissioner was 
taken out during the rains. The Commis- 
sioner found a continuous stream flowing 
érom{ south to north from village Baghi as 
far as Koshi Dibra, where he started. Here 
the learned Munsif appears to have been 
misled by his erroneous view of what could 
constitute a natural stream. He seems to 
have thought that thought the stream was 
| continuous during the wet season, it could 
not be called a natural water course, because 
it might dry up in places during the dry 
season. I shallrevert to this presently. 
Next, after drawing the inference from 
the thakbast map which, in my view, he was 
not entitled to do, the learned Munsitf 
comes to the rubkar bandobasti papers of 
the village Chasi (Ex. B series), dated 1860. 
These rubkari bandobasti papers relate to 
the settlement made by the Govt, after 
confiscation of the estate of Babu Kuar 
Singh under Regn. VII of 1822, In all these 
rubkart bandobasti *papers, it appears, says 
the Munaif, it is noted amongst other things 
that the fields of Ohasi are irrigated with 
the water of Kumhari nadi which comes 
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through a pyne to Chasi. Holding as he 
does that the Kumhari is the Harkhaine, 
he regards this as inconsistent with the 
plaintifiscase. Actually the entries eupport 
the plaintiffs’ case, since the reference is to 
a pyne coming to Ohasi from the Kumhari 
madi, and not to the Harkhaine. 


Next, the Munsif refers to a judgment 
of a criminal case of 1861 (Ex. 1). which was 
brought by the proprietor of Chasi against 
one Sheobalak Rai, Tahsildar of the pro- 
prietors of Gurdiha, for cutting the bandh 
of the Kumhari nadi and taking water 
from the opening ao made to Bargaon. 
The Deputy Magistrate who tried the case 
found from the rubkari bandobasti papers 
of the Settlement Officer, dated Auguat 16, 
1860, that village Gurdiha could not be 
irrigated by the Kumhari nadi, and. he 
referred to another decision, dated May 18. 
1811 and an appellate decree, dated Feb- 
Tuary 1, 1821, in both of which the dis- 
pute was between the people of Dihra and 
Chasi. He mentions the facts relating to 
these cases of 1811 and 1821 as follows : 

“Kumhari nadi runs west to east and a pyne 
issuing from it towards the north conveys water 
tothe lands of Chasi, The people of Dihra were 
desirous to throw a bandh accross the pyne and 
water theirown lands. By the two cases above- 
mentioned. It was decided that this pune belonged 
exclusively to Ohasi and the people of Ohasi had 
no right to have a bandh accross it.” j 


The Deputy Magistrate found that the 
Gurdiha bandh had been hitherto constante 
ly closed and under the control of the people 
or malik of Chasi, and the defendant Sheo- 
balak's motive in cutting the bandh was 
to carry the water to village Bargaon. 
Subsequently in 1852 the propristor of vil- 
lage Gurdiha brought a Civil Suit No. 102 
of 1862 (Exs. (Q) and H plaint and written 
statement) for a declaration of title to irri- 
gate the lands cf Gufdiha with the water 
of Kumhari nadi, alleging that the Kum- 
hari nadi and the bandh belonged to the 
proprietor of Gurdiha. In the written state- 
ment (Er. H) itis alleged that originally 
Babu Kuar Singh was tbe proprietor of 
Chasi and Gurdiha and for the purpose 
of irrigating the fields of Ohasi he made 
the bandh at Gurdiba and tock water from 
the bandh to Chasi by means of a pyne. 
The learned Munsif observes that the issues 
raised in that suit were very nearly 
the same as the issues of the present suit, 
To meit appears that they are quite differ- 
ent, They related to the old claim of the 
Gurdiha people to the water of the Kumhari 
nadi, which is entirely distinct from the 
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‘ater would not, however, male 
ei an artificial one, or deprive 
iffe of their natural rights as 
_ aners, Indeed one might go fure 
gh it is not necessary to doso 
rposes of the presen! case: even 
water ofea natural channel is 
ato an artificial channel and 
e it may spread out over fields, 
aerging into another channel, 
ights as in the case of a natural 
1] remain. This has been laid 
this High Court in Ramkripal 
Ianuman Das (4), where it was 
it that a stream, which in its in- 
| a natural stream, retains its 
‘as such, even when it is diverted 
gration of man into an artificial 
and if tbe water of a stream 
itself over the fields, but after 
‘> from the fields, again runs in a 
course, its identity is not destroyed. 
1 rights do not depend upon a grant 
the ownership of the soilof the 
but are jure nature, incident to 
rership of the soil of the land 
z upon the stream, and the doctrine 
ese riparian rights still exist even 
he stream is taken into an artificial 
MK, is based upon the legal fiction 
6 artificial channel must have been 
lly constructed upon the terms that 
proprietors of lands situated on the 
al channel should have thesame rights 
‘ard to the use of the water as they 
have had if the stream had been 
mal one, 
this is to be found laid down long 
ithe case of Nuttal v. Bracewell (5), 
Channell, B., concludes his judg- 
‘hus : 
a no reason why the law applicable to ordi- 
sunning streams should not be applicable to 
| stream as this, for it isa natural stream or 
: water, though flowing in an artificial chan- 
++ may be that the case of an entirely artificial 
, as one flowing from amine for instance, would 
erent, but that an artificial stream may beon 
«me footing as a natural one, as ragards the 
of riparien proprietors, is held in Sutcliffe v. 










is was quoted with approval in Holkar 
ritt (D) 

e truth seems to be that in this case 
Munsif went wrong, and the Subor- 
te Judge in a somewhat superficial 


2 PLT 122; 59 Ind. Oas. 929; 6 P L J6. 
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judgment simply followed the Munsif. The 
question is whether the High Court can 
interfere with the decisicn in second appeal, 
For the respondents it was argued that 
the finding of tte Court below that the 
Harkhaine was an artificial channel, built 
exclusively for taking water to Chasi, was 
correct; but the argument on this Point 
was half-hearted, for the facts were really 
too strong to be contested. The respond- 
ents mainly take their stand on the 
position that there are concurrent findings 
of fact based on a consideration of all the 
evidence, and right or wrong, these can- 
not be touched in second appeal. Reli- 
ance was placed on the Privy Council case 
Secretary of State for India in Council v. 
Rameshwaram Devasthanam (“). That also 
was an irrigation case, and it was laid 
down that the High Court bas no jurisdic- 
tion under s. 100 of the Civil P. O., 1903, 
to reverse the findings of fact of the lower 
Appellate Court, unless the findings sre 
vitiated by an error of law, and that rule 
applies even though the findings may be 
inferences of fact drawn wholly or in part 
from documents. The consideration of 
inadmissible evidence. it is argued, such as 
the entries in the thakbast maps, and the 
drawing of wrong inferences from the non- 
preparation of the irrigation record of 
Dibra, will not vitiate findings of fact 
based upon a consideration of all the evi- 
dence, documentary and oral such as the 
findings are in the present case. For tbis 
proposition reliance is placed on the Full 
Bench case, Soney Lal Jha v. Darabdeo 
Narain Singh (9), where it was held that 
the consideration of inadmissible evidence 
wil] not vitiate findings of fact if the 
High Court can come to the conclusion that 
there was sufficient admissible evidence 
on the record to justify findings. 

In the first place, as I have indicated, 
all the evidence has not been considered in 
the present case. The Lower Appellate Court 
expressly refrained from considering the 
plaintiffs oral evidence, because of the 
preconceived notion which it had formed 
that it could not be correct. Secondly, the 
consideration of inadmissible evidence, such 
as the thakbast maps and the decisions 
in criminal cases, though it may perhaps 
not Vitiate the findings where there is 

(8) 57M 652; 148 Ind. Oas. 778; 6 RPO134: AT 
R 1934 PO 112; (19384) MW N 433; 66 M L J 595; 
39 L W 613; 11 O W N 775; 38 O W N 533; 590 LJ 
262: 36 PL R 93; 36 Bom L R 539; 1934 A L R 531: 
1934 O L R 427;16P LT7:61 IA 163 (P 0). 

(9) 14 Pat 461; 155 Ind. Oas. 470:16 PL T 199; 
7 R P590; A I R 1935 Pat 167 (F B), 
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present claim of the Dihra people to parti- 
cipate in the water of the Harkaine, 

The learned Munsif considers that the 
decision of these old criminal and civil 
Cases support the defendants’ case, He 
was not entitled to rely on the decisions 
in criminal cases, but apart from that if 
the three distinct channels are kept in mind, 
these decisions are entirely consistent with 
the. truth of .the plaintiffs’ case, When 
faced with the Revenue Survey maps of 
1845 the Munsif avoids the difficulty by 
observing, in my view wrongly, that these 
maps are contradicted by the evidence of 
the plaintiffs’ witnesses, because none of 
the witnesses ever saw the old Kumbari 
madi and some never heard of it. Some 
said they heard of it from their forefathers 
and some even said that the disputed 
Harkhaine itself was the Kumhari nadi, 
That vague statements were made about 
a river which had silted up so many years 
before is not surprising; but if it be re- 
called that the plaintiffs’ case was that the 
Kumhari originally fell into the Harkhaine 
further to the north, after which the joint 
river was known as Kumhari, there is 
nothing necessarily inconsistent with the 
Revenue Survey maps in the statements 
of these witnesses. The Munsif goes on.to 
gay that: 

“The criminal and the civil case papers and judg- 
ments (Exs. G to K) very definitely goto show that 
these cases relate to the Kumhari nadi which is the 
present Gurdiha bandh and the present disputed 
Harkhaine and they never related to the old Har- 
khaine nadi which dried up long long ago.” 

I am unable to follow this reasoning. 
Tome it appears, on the contrary, quite 
clear that they did relate to the old Kumhari 
nadi and the pyne taken from it. 


The Munsif proceeds to observe that: 

“All doubts concerning the identity of the 
Kumhari which formed the subject-matter of the 
suit and the case of 1868-62 areset at rest by the 
judgments of the two criminal cases (Exs. L and LI) 
decided in 1894. One case was brought by the 
residents of village Bargaon: against certain resi- 
dents of village Ohasi on the allegation that the 
accused persons had cut the Harkhaine which 
passes along the boundaries of the two villages on 


account of which the water from the Harkhaine’ 


flowed into Bargaon lands and damaged the paddy 
rops. The case of the accused persons was that 
it was the complainant who cut the bandh in order 
io drain off the water from the Harkhaine which 
ae had no right to do. Thesecond case was a counter- 
age.” ` 

The Deputy Magistrate, who decided 
these cases, relied largely on the entries 
on the thakbast maps to which I have al- 
ready referred. The Deputy Magistrate 
held that tLe charge that Chasi people cut 
he bandh to cause inundation in Bargaon 
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ccuid not be maintained, T hemm 
people always wished to establi 
to the water in Harkhaine rive» 
this object the accused, who wet 
of Bargaon malik, went and cut 
“These judgments clearly show”. 
Munsif, “that the nadi in dispute 
cases is the present Harkhaine.” 
The learned Munslf was entir 
in, relying gn the decisions in 
cases in this manner, and that ay, 
the fact that the decisions we _ 
upon inadmissible entries in the 
maps. 
None of these old cases help th; 
ants once it is understood that thé 
to the Kumhari pyne, and no 
Harkhaine nadi, There can be n 
doubt that once there did exist a | 
nadi and Kumhari pyne entire) 
from the Harkhaine, It seems 
that the Kumhari nadi disappearves 
after Kuar Singh erected the (_ 
bandh, which must have largely jm 
the flow of the Kumhari in its 
course, Later on the intermediate 
constructed by Kuar Singh, that ` 
Kumhari pyne, which was the real e 
of the old litigation, also disapp — 
Both had gone by 1911, asthe ca 
survey records show. After that it is 
ably true that the Kumhari wate» 
taken to Ohasi through the course 
Harkhaine, though -it may be noted 
the survey map of 1911 does not si 
continuous pyne leading from the Gu» 
bandh to the Harkhaine, The pyne ap 
interrupted in the middle, and it may 
be that the main source of the Harkk 
water still comes from Baghi. How 
that may be, there can be no doubt 
the Harkhaine had an existence ent 
independent of the Kumhari, and it w 
appear from the Revenne Survey » 
that in 1845 ib "was not fed by the K 
hari water at all, except where the rive 
joined far to the north of Chasij. ' 
only water which flowed to Ohasi throt 
the Harkhaine was the water coming fr 
Baghi on the south-west. The Rever 
Survey map of Muradpur (Ex 9 H) clea 
shows the Harkhaine nadi at that ti» 
fed only by a channel coming from t 
direction of Baghi. If Kaur Singh or sor 
subsequent malik of Chasi and Gurdiha ca 
lead the Kumhari water into the Harkhai: 
channel, it is manifest that the most M 
could have done was to adopt and adapt 
pre-existing natural channel. The use ¢ 
the Harkhaine nadi as a channel for th 
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sufficient other evidence to support those 
findings, will clearly vitiate the findings 
where there is not sufficient other evidence, 
that is to say, where the inadmissible evi- 
dence is mainly relied on to arrive at the 
findings in question. That, it seems to me, 
is just what has happened in the present 
case. So far as I can see the Courts be- 
low have relied almost entirely on five 
things in arriving at their findings: (1) 
that there is no irrigation record showing 
irrigation rights of village Dibra in regard 
to the channel, (2) the decisions of the 
criminal cases, (3) the entries in the thak- 
bast maps, (4) the failure of the plaintiffs 
to show that the Harktaine takes its rise 
miles above Baghi in the Sasaram bills 
and (5) the failure of the plaintiffs to show 
that the Harkhaine is a continuous channel 
throughout the year. Excluding these five 
things, I can find little else on which the 
findings in favour of the defendants could 
bs based. The remaining evidence—oral 
afid dccumentary—almost entirely favours 
the plaintiffs. Now, the first of these five 
represents an entirely unjustifiable infer- 
ence based on a mistake. The second and 
third were inadmissible as evidence being 
no more than documentary hearsay. The 
fourth and the fifth could only lead to an 
inference adverse to the plaintiffs upon a 
wholly mistaken view as to what constitutes 
in law a natural stream. 

In short, the finding that the Harkhaine 
is an artificial channel is based mainly on 
inadmissible evidence and upon an incor 
rect view of what in law constitutes a 
natural water channel. All that is laid 
down in the Full Bench case is that the 
decision cannot be interfered with if the 
findings can still be said to be possible 
and reasonable findings upon the evidence 
that is left after exeluding the inadmis- 
sible evidence. In the present case we 
are practically left with Items Nos. (4) and 
(9) above. ‘!hese two circumstances, how- 
ever, cannot be held in law to be possible 
supports for the finding, because they 
only lead to an inference that the channel 
is not artificial upon a wrong legal view 
of what constitutes a natural channel. It 
is quite a mistake to suppose, as the 
Uourts below seem to do, that a natural 
stream must have its origin in a moun- 
tain spring, or that it must flow continuosly 
throughout the year, and it must at every 
single point of its course flow through a 
clearly defined channel. What is to be 
considered in law a natural channel is 
defined by the Privy Council in Stollmeyer 
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v. Trinidad Lake Petroleum Company (10). 
The Vessigny river, which formed the 
subject of that litigation, was often dry 
altogether during the dry season, after an 
intermediate period when there was first 
amere trickle and then only a chain of 
isolated pools. In the course of his judg- 
ment Lord Sumner observes ; 

“The respondents have argued that the Vessigny 
rwer is not mich a river or natural watercourse 
that its lower riparian proprietors can complain of 
anything they may do in dealing with such water 
as falls on their own landg.........Certain it is that 
the Vessigny river and its network of ra¥ines con- 
stitute a natural system of permanent and defined 
courses for water. Sometimes there is no water in 
these watercourses, and sometimes what there is dose 
not course, noc are they ever fed by spring; but 
these circumstances are not critical. A river may 
be fed by the rains directly, without any intermed- 
iate collection of the water in the bowels of the 
earth, and still be a river, and a river which 
naturally runs during a good part of the year 
does not cease to be a river merely because at 
times it is accustomed to become dry.” 


Applying this criterion the fact that the 
Harkhaine cannot be traced in any defined 
channel above Baghi, and the fact thap 
it may not flow as a continuous stream 
throughout the year, donot form any basis 
for an inference that it isnot a natural 
watercourse. When such an ioference has 
been drawn from these circumstances it 
has been illegally drawn, and the High 
Gourt in second appeal can clearly treat 
these inferences as not binding. 

Therefore, all the five items which I 
have enumerated must go, Excluding them, 
I can find nothing upon which a finding 
of fact that the Harkhaine is an artificial , 
channel could be based upon any reason» 
able view of the evidence. 

In these circumstances the case ig one 
where, in my judgment, it is quite open 
to the High Court to upset the decision in 
second appeal. The decision of the Courts 
below is one which, in my view, involves« 
grave injustice to the appellants, and it ig 
fortunate that it is not beyond the power 
of this Court to remedy that injustice, 


It is true that the finding that the 
water from the Gurdiha bandh flows through 
the Harkhaine channel must stand; but I 
have already pointed out, and it is not 
disputed, that where water is diverted into 
a natural channel that will not derogate 
from the natural riparian rights of pro- 
This is clear from 
the principle laid dowh in Ramkripal 
Singh v. Hanuman Das (4). There is also 
a Privy Council authority for the proposi- 


(10) (1918) A O 485; 87 LJP O77; 118 L T $l 
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tion in Mating Bya v. Maung Kyi Nyo (11), 
where it was held that a watercourse 
originally artificial may have been made 
under such circumstances, and have been 
used in such a way that an owner of 
land situate on its. bank will have all 
the rights over it that a riparian owner 
would have if it had been a natural stream, 
It was a case where a watercourse had 
been made by deepening and widenifig 
an ancient natural watercourse, and it 
was held that notwithstanding this natural 


` „ripariďsh rights still subsisted. Hence even 


if it were to be held that Kuar Singh 
had widened and impfoved the Harkhaine 
channel, (and the finding does not go as 
far as that) even then the plaintiffs’ natural 
rights would subsist. This right is a nutural 
right, not an easement, and is not lost 
by non-user: Secretary of State for India 
in Council v. Sannidhiraju Subbarayudu 
(12). That disposes of the contention that 
even if this stream be a natural one, the 
appellants have lost their natural rights. 
eTo prove that it would be necessary to 
find that there has not merely been non- 
user for the statutory period, but that that 
non-user was due to the defendants have 
ing successfully prevented the use of the 
water. I have referred to the clear channel 
which is shown flowing from the Harkhaine 
into Dibra both in the Revenue Survey 
map of 1845 and the cadastral survey ‘map 
of 1911. Once it is held that the pre- 
vious litigation did not relate to the use of 
this channel or to the use of the Harkhaine 
water, there is nothing in the case upon 
which a finding like this could be based. 
One point remains. The High Oourt in 
second appeal is nota Court of fact. We 
cannot properly set aside the findings of 
fact arrived at by the Court below and 
substitute our own findings upon an exami- 
nation of the evidence. At the same time 
a remand is to be avoided if possible, I 
have anxiously considered whether a re- 
mand ought to be made in this case for 
re-examination of the evidence in the light 
of the legal principles pointed out, after 
eliminating inadmissible pieces of evidence. 
-I have come to the conclusion that a re- 
mand is not necessary, for there are suffi- 
cient findings of fact in the decisions of 


(11) 3R 494; 90 Ind. Oas, 198; 42 O LJ 156; 49 


M Ld 282; A IR1925 PO 236; 27 Bom L K 1427; ` 
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(12) 55 M 268; 136 Ind. Cas, 413; A I R 1932 P C 
46; 35 L W 238; 62 M L J 213; 36 O W N 359; 34 
Bom L R 500; Ind. Rul. (1932) P C109; 932) ALJ 
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ita’ 
the Courts below to justify decreeing the 
plaintiffs suit after making the proper legal 
inferences, I have stated that the Oom- 
missioner reported that he found a con- 
tinuous channel for many miles when he 
examined the watercourse in the rainy 
season. That has been accepted by the 
Courts below, There is, therefore, a find- 
ing that in the rains at least the Harkhaine 
is a continuous stream and made continuous 
by the natural flow of its water. There 
is also a finding that this channel is sup 
plied not only from the Girdiha bandh 
but also by water flowing naturally from 
Baghi. From these findings the legal infer- 
ence must inevitably, in my opinion, follow 
that this stream is a natural one, and no 
remand is therefore necessary. The appel- 
lants, of course, have only the ordinary 
natural rights of riparian proprietars. The 
decision does not mean that they can unt 
duly diminish the water supply of riparian 
owners further down, such as the defend: 
ante. 

With these observations [ would allow 
the appeal with costs, set aside the deci: 
sion of the lower Appellate Court, and 
decree the suit with costs. There was a 


claim for damages, It will be for the 


Oourt below now to determine what damages 
if any, should be allowed. Should the 
damages allowed amount to less than the 
sum claimed, namely, Rs. 600, proportionate 
deduction should be made from the costs 
allowed to be plaintiffs. 


Agarwala, J.—I agree. 
8. Appeal allowed. 
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Hindu Law — Debts — Widow — Widow incurrir 
debts for legal necessity—Personal decree against hi 
whether*binds husband's estate. 

Even in a case where a Hindu widow incurs deb 
for legal necessity, a personal decree against her 
the basis of the promissory note executed by her 
secure the aforesaid debts does not bind her husbanc 
estate, Baijun Doobey v. Brij Bhookun Lal (2) a 
105 Ind, Cas, 469 (3), relied on, 160 Ind. Cas, 10 
(1), distinguished. < 
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S. A. from the decision of the District 
Judge, Dharwar, in Appeal No. 266 of 1935. 


Messrs, J. C. Shah and H. F. M. Reddi, 
for tha Appellant. 

Mr. S. G. Chitale, for Respondents Nos. 1 
and3. ` . 


Beaumont, C. J.—Thisis a second ap- 
peal against a decision of the District Judge 
of Dharwar. The property in suit originally 
belonged to one Rudragouda, who died in 
the year 1914 leavinga widow Basavva but 
no son. Basavva took possession of the suit 
property and remained in possession until 
the year 1934 when she adopted the present 
appellant. In the year 1924 Baeavva in- 
curred certain debts which in this appeal 
it is admitted were for legal necessity and 
were therefore binding on her husband’s 
estate. She gave a promissory note to secure 
those debts, which promissory note passed 
to respondent No, 1 in the present appeal. In 
the year 1928 she filed a suit to recover the 
amount due under the promissory note from 
Basavva, and on August 26, 1928, a decree 
in her favour was passed against Basavva. 
Under that decree the suit property, which 
had belonged to Rudragouda, was attached 
and brought to sale, and respondent No. 3 
became the purchaser of the property. 

The plaintiff, as the adopted son of Rudra- 
gouda, filed this suit soon after his adoption 
to restrain the sale of the property in the 
suit against Basavva and for a declaration 
that the suit property was not liable to be 
attached in execution of the decree in the 
suit of 1928 and that he should not be dis- 
possessed. The trial Judge made a declara» 
tion that the decree in the suit of 1928 was 
not binding on the plaintiff, that the auction 
sale consequently was invalid and directed 
that the plaintiff should recover the suit 
property. In appeal the learned District 
Judge reversed that decree and held that 
the decree in the suit of 1928 was binding 
on the plaintiff. The learned trial Judge had 
based his decision partly on the view that 
the debts incurred by Basavva, although for 
legal necessity, were nct binding on the 
estate because no charge on the estate had 
been created; but between the date of his 
decision and the decision of the District 
Court, that question had come before a Full 
Bench of this Court in Dhondu Yeswant vV, 
Mishrilal Surajmal (1), and this Court had 
held that the estate in the hands of a rever- 
sioner is bound by an unsecured debt 
contracted by a Hindu widow as res 


(1) 60 B 311; 160 Ind. Oas. 1046; A I R1936 Bom, 59; 
38 Bom. L R 6; 8 R B 290 iF B). 
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presenting the estate, if the debt is for 
legal necessity. The learned District Judge 
based his decision on that view of the law. 
But I think he did not quite appreciate the 
real difficulty in the casa. Having regard to 
the decision of the Full Bench, there can be 
no doubt that this debt incurred by Basavva 
for legal necessity was binding on the estate 
g Rudragquda, and the present respondent 

o. 1 migot. have framed her suit against 
Basavva in such a way as to claim a decree 
against her personally and also aggiust the 
estate. But what she did do in the 1928 suit 
was to base her claim entirely on the pro-s 
missory note, and the decree which was 
passed was in the only form open on a claim 
based merely on a promissory note, namely 
a personal decree against the maker of the 
note for the anount due with interest and 
costs. 

The plaintiff (respondent No. 1) might 
have framed her plaint differently; she might 
have alleged that the debts were incurred 
by Basavva for legal necessity, and have 
asked for a decree that the debts should ba 
satisfied out of the estate of Rudragouda 
and also by Basavva personally under her 
personal contract contained in the promis- 
sory noie, butshe did not do that. She only 
took a personal decree against Basavva, 
and I am at a loss to see how the execute 
ing Oourt under that decree can sell more 
than the interest of the judgment-debtor. 
All that the Court can sell is the right, title 
and iaterest of the defendant in the suit, 
The executing Oourt cannot go into the 
question whether the debt had been in* 
curred by a widow, and if so, whether it 
had been incurred for legal necessity and 
was binding on the husband’s estate. Those 
were matters which should have been. gone 
into by the trial Oourt if they had been 
raised in the plaint which they were not, 
In my opinion, therefore, although the 
debts here were for legal necessity and 
were binding upon the estate of Basavva’s 
husband, the decree being merely a per- 
sonal decree against her, nothing can be 
sold in execution of the decree except her 
right, title and interest, The two Privy 
Council decisions cited by Mr. Shah con- 
firm that view. In Baijun Doobey v. Brij 
Bhookun Lall (2), there was a decree against 
a widow for maintenance which wasin fact a 
charge on the husband’g estate, but all that 
was sold in execution was the widow's right, 
title and interest, and the Privy Oouncil beld 
thatthe decree being a merely personal dec- 


(2) 1 O 133; 2 I A 275; 24 W R306; 3 Suther 207; 
3 Sar. 541 (P O). 
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ree, only her interest in the estate could be, 
and was sold. In the other case Lalit Mohan 
Pal v. Dayamoyi (3), the decree was a 
personal decree against a minor through his 
guardian ad litem, and it was held that 
the original debt having been for legal 
necessity, the creditor might have recovered 
the debt from the estate of the father if he 
had chosen to do so; but as he had framed 
his suit, the father's estate was not liable. ° 

In my opinion, the decision of the learn- 
ed District Judge was wrong. We make a 
declaration that the decree in suit No. 471 
of 1928 is not binding on the plaintiff and 
the auction sale consequént thereon is ine 
valid as against him. The plaintiff to recover 
possession of the suit property and costs of 
the suit from the defendants. The appeal is 
allowed. with costs throughout. 


_. Sen, J.—I agree. 


D ` Appeal allowed. 


(3) 29 Bom. L R 759; 105 Ind. Oas, 469; A I R 1927 
P O41; (1927) M W N 95;52 M L J 426;25 L W 709; 
46 OLI 404 (PC). 


PATNA HIGH COURT 
Civil Revision No. 181 of 1939 
December 18, 1939 
ži: VARMA, J. > 
Smt. SNEHLATA DEVI—PETITIONER 


Versus 
Babu JANARDAN PRASAD SINGH 
AND OTHBR— OPPOSITE PARTY. : 
© Civil Procedure Code (Act V of 1908), O. Y, 
ar, 17—Stage for affixing copy on outer-door when 
arrives, . 

The stage for the serving officer to affix a copy 
of the summons on the outer-door or some other 
conspicuous part of the house does not arrive, if 
the condition that the defendant refused to sign ‘the 


acknowledgment is not satisfied. Sakharam Bhaskar 
a. Padmakar Mahadeo (4), relied on. g 


O. R. against the order of the Additional 
Sub-Judge, Bhagalpur, dated February 4, 
1939.. 


` Messrs. Murari Prasad and 9. P. Srtvas- 
tava, for the Petitioner. 


< Messrs, B. R. Sinha and Brahmadea 
Narayan, for the Opposite Party, ~ 


Order.—The petitioner in this case has 
moved this Court against an order passed 
under O. IX, r. 13p0ivil P. C., passed by 
the lower Appellate Court refusing to set 
aside an ex parte decree passed by the 
learned Munsif. One Janardan Prasad 
Singh and others brought a suit to enforce 
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a simple mortgage bond executed by Shalig- 
ram ‘Prasad Singh who and his sons Babu - 
Raghubir Prasad Singh and Ganesh Prasad 
were impleaded.as defendants first party. 
Smt. Snehlata Devi, the present peti- 
tioner, was the purchaser ofa portion of the 
mortgaged property and figured in the suit 
as defendant second party, and it .was she 
who made an application under O, IX, r. 13, 
Herallegation was that although her huse 
band’s village is Koriapatti, she resides 
mostly with her mother's sister, who happens 
to be the widow of a zamindar of Shakar- 
pura, Bahadurpur, and on the date that the 
summons is said to have been served by 
the peon she was not at Koriapatti. The 
learned Munsif in dealing with this peti- 
tion examined a number of witnesses, and © 
the peon, who is said to have served the 
summonses, was eXamined on commission 
on the ground that he was ill. The Oom- 
missioners report was taken in, and the 
peon’s evidence was used for the: purpose 
of coming to the finding that the summonsés 
were properly served. The Courts below 
have referred to the fact that the other 
defendants appeared in the suit, although 
later on they did not contest it, and that 
is a point to be taken in favour of the 
plaintiffs opposite party because there was 
no object in their suppressing’ summonses 
against this lady. They have also ‘com 
mented upon the fact that this lady 
herself has not come forward to give evi- 
dence inthe case nor has her husband been 
examined on the point. 

Now, Mr. Murari Prasad, appearing on 
behalf of the petitioner, although he has 
referred to a number of facts has really 
urged two points. The first point is. that 
the provisions of O. XXVI, r. 8, Civil P. 
O. not having been observed by the Court 
which was dealing with this application, 
under O. IX, r. 13 the evidence of the peon 
should not have been taken into account, 
and for this he relies upon the decisions in 
Jnanda Sundari Roy v. Pramada Sundari 
Roy (1), Krista Kishore v. Pancharam 
Maity (2), and Mahim Chandra v, Naba 
Chandra (3). Now, looking at O. XXVI, r. 8, 
I am afraid this contention raised by Mr. 
Murari Prasad cannot stand. The rule 
provides : 


“Evidence taken under a commission shall not be 
read as evidence inthe suit without the consent of 


G) 37 O W N 1045; 148 Ind. Oas. 1203; A IR 
1933 Oal 116;6 R O 498; 60 C 1331; 590 LJ 413, 
Oa LJ 467; 111 Ind, Oas. 480; A I R1928 

al 34 


(3) 44 O.L J 288; 98 Ind. Oas. 852; A I R 1927 
Oal 43. o f 
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*the party against whom the same is offered, unless 
(a) the person who give the evidence is beyond the 
jurisdiction of the Court, or dead or unable from sick- 
ness or infirmity to attend to be personally examined, 
orexempted from: personal appearance in Court, or 


is ‘a person in the service of the Crown’ who cannot, 
in the opinion of the Court, attend without detri- 
ment to the public service,” 

“In this case the commission was issued 
on the ground that the peon was sick. 
Therefore the present case comes within the 
exception referred to in cl. (a), and this 
point must fail. The other point that was 
urged by Mr. Murari Prasad is that on the 
evidence of the peon himself no proper 
service under O. V, r. 17 can be held to 
have been made in the circumstances of 
the case. The peon’s report has been sum- 
marized by the lower Appellate Oourt. It 
was to the -effect that summons was sent to 
the applicant through a maid-servant. That 
maid-servant, I find, has not been examined 
in this case, and we do not know how the 
peson complied with that part of the Rule 
which says that 

“where- the defendant or his agent or such other 
person as aforesaid refused to sign the acknowledg- 
ment, or where the serving officer, after using all due 
aud reasonable diligence, cannot find the defendant, 
and there is no agent-enpowered to accept service of 
the summons on his behalf nor any other person on 
whom service can be made, the serving officer shall 
affix a copy of the summons on the outer door or some 
other conspicuous part of the house in which the 
defendant ordinarily resides or carries on business or 
personally works for gain, and shall then return the 
original to the Court from which it was issued, with a 
report endorsed thereon annexed thereto...... a 

The only personthrough whom the peon 
could know that the summonses were not 
accepted by the lady was the maid-servant 
‘and her evidence is not available. There 
is nothing from which it can be held that 
the defendant refused to sign the acknow- 

` Iledgment and if that condition is not satis- 
fied then the stage for the serving officer 
to “affix a topy of the summons on the outer 
door or some other conspicuous part of the 
house” had not arrived. In this view of the 
matter I am supported by the decision in 
Sakharam Bhaskar v. Padmakar Mahadeo 

(4). Although it was a decision in a civil 
appeal the principle laid dowa in it is 
quite clear. In the present case the trial 
Oourt itself remarked that ‘the evidence 
about service is no doubt meagre, but the 
circumstances no doubt are in its favour.” 

I am satisfied that the petitioner has made 
out a case for setting aside the ex parte 
decree on account of a material irregularity 
which has ereptin by accepting the peon's 
house service asa substitute for personal 
service. I therefore set aside the ex parte 


(4) 30 B 623; 8 Bom. LR 151. 
191—37 & 38 
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decree and direct that the suit be restored 
to its original number and be proceeded 
with from the stage at which the ex 
parte decree was passed. In the rasult 


the application is allowed but without 
costs, 
D. Application allowed. 





LAHORE HIGH COURT 
Letters Patent Appeal No, 112 of 1939 
March 27, 1940 
Tax OHAND AND DALIP SINGH, JJ. 
BANWARI LAL—P tatntTivF—APPELLANT 
a Versus 
Mst. HUSSAINI AND aANOTHER—DEFBNDANTS 
—RESPONDENTS 

Limitation Act (IX of 1908), Art. 189~Tenancy 
for fixed term—On expiry of term tenant continuing 
in possession without paying rent and without 
assent of landlord—Landiord's suit for possession 
beyond twelve years fromexpiry of term is barred 
—Landlord and tenant—Tenancy -at-will and tenancy 
for fixed term—~—Difference explained. 

Where a tenancy is for a fixed term and the leases 
remains in possession after the expiry of the term 
without paying any rent and there is no evidence 
to show that the landlord assented to the tenafit 
continuing in possession, landlord’s suit for possea. 
sion brought beyond twelve years from the expiry of 
the term ofthe tenancy, is barred under Art. 139 
Lim. Act. 

[Case-law referred to.] 

There is 8 distinction between a tenancy-at-wil 
and a tenancy for a fixed term. In the former caso 
the tenancy does not determine until notice to quit 
hag been served on the tenant, or he has denied the 
landlord's title, In the latter case, the tenancy is 
determined automatically at the expiry of the term 


- of the lease, and after that date the relationship 


of landlord aud tenant does not subsist, unless it is 
proved that there was a novation of contract, express 
or implied and the tenancy has been converted inte 
a tenancy-at-will or a tenancy from year to year, 


L. P. A. from the judgment of Mr, Justice 
Sale, reported in 185 Ind, Oas. 858. 


Mr, R.C. Mital, for the Appellant, 


Mr, Qabul Chand Mital, for the Respons 
dents, -` 


Tek Chand, J.—This ia an appeal under 
cl. 10, Letters Patent, from the judgment 
of a Single Bench of this Oourt affirming 
the decree of the Senior Subordinate Judge, 
Rohtak, which reversed the decision of the 
Court of first instance and dismissed the 
plaintifi-appellant’s suit for ejectment of, 
and recovery of arrears of rent of a house 
from the defendants, The material facts 
are that on December 1%, 1919, two bro- 
thers [bban and Kura, mortgaged with 
possession the house in @ispute and one- 
third share in a shop to Banwari Lal, plain» 
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tif-appellant, for Rs. 1,200. The principal 
sum secured carried interest at 12 per cent? 
Per annum and it was stipulated that the 
Tent realized by the mortgagee would be 
given credit towards the interest due at the 
above-mentioned rate. On tke same day the 
mortgagee, Banwari Lal gave a lease of the 
mortgaged house to Ibban and Kura fora 
period of one year, the rent fixed being 
Rs, 2 per mensem, and Ibban and Kura 
executed a rent deed in favour sf Banwarie 
Lal reciting the conditions of the lease. The 
term of the lease, namely one year, expired 
on December 18, 1920. Ibban and Kura 
however, continued to be in possession. 
Ibban died some years later and was suc- 
ceeded by his widow Mst. Hussaini. On 
July 1, 1937, the present suit was instituted 
by Banwari Lal for ejectment of Mst. Muse 
saini and Kura and for recovery of Rs. 24 
as rent for one year. It was alleged in the 
plaint that the defendants had paid rent up 
to December 18,1935, and that the rent 
for the remaining nineteen months was due 
but tke plaintiff remitted the rent for seven 
nscnths and sued for recovery of Rs, 24 as 
rent for one year only. The defendants 
‘resisted tbis suit on various grounds, of 
which those material for the purposes of 
this appeal are that no rent was paid after- 
the expiry of the term of the lease in 
December 1920 ard that the suit was barred 
by time under Art, 139, Lim. Act. 

The trial Judge found for the plaintiff en 
both these points and decreed the suit. On 
appeal the Senior Subordinate Judge in a 
confused judgment, came to the contrary 
gonclusion and dismissed the suit. On second 
appeal the learned Single Judge.of this Court 
found thatthe learned Senior Subérdinate 
Judge had misconceived the case for. the 
plaintiffs and had. misunderstood the evi. 
dence. He therefore under s. 103, Civil 
P. C., examined the evidence himself in 
erder to come to an independent finding 
on the question of fact involved, namely as 
to whether the defendants had paid rent. to 
the plaintiff up to December 1935 as alleged 
and whether the relationship of landlord 
and tenant had continued to subsist be= 
tween the parties after the expiry of the 
term of the lease as originally fixed. After 
‘examining tke’ evidence the learned Judge 
found against the plaintiff on both these 
points. He then summarized the position 
as follows: (1) that the defendant-respon- 
dents mortgaged she house in suit to the 
plaintiff on December 18, 1919; (2) that 
on the same day they re-entered into pos- 
session as tenants under the mortgagee for 
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one year only ; (3) that no rent had in fact 
been paid by them since 1920 ; (4) that the 
defendants had not denied the landlord's 
title in the house in dispute; and (5) that 
although the defendants had remained in 
possession of the property after 1920, there 
was nothing to show that the plaintiff- 
appellant assented to the defendants’ none 
tinuing in possession after 1920. On these 
facts the learned Judge found that tke 
tenancy had determined on December 18, 
1920, when the term of one year as origin- 
ally fixed in the lease had expired, He 
therefore held that the suit was barred by 
limitation and dismissed the appeal. He 
however granted a certificate tbat the case 
was a fit one for appeal under cl, 10, Letters 
Patent. i 

Before us the learned Counsel for the 
Plaintiff-appellant challenged the finding. 
of the learned Judge in Single Bench that 
the defendant had not paid any rent after 
1920. He took us through the accounts filed 
by the plaintiff and also read to us the oral 
evidence of the plaintiff and his son and 
three other witnesses, who were produced 
by the plaintiff to prove the alleged pay- 
ment of rent, After examining this evidence 
and hearing Counsel at length, we see no 
reason to dissent from the conclusion of the 
learned Judge on this point. The accounts 
of the plaintiff appear to be regularly kept, 
but there is no entry in them which shows 
that any payment was made on account of 
rent of the house within 12 years from 
December 18, 1920 when the term of the ten- 
ancy expired, The only entry on which the 
learned Counsel relied is of Rs. 9-13-0 dated 
May 3,1931 but that entry does not show 
that the amount was paid on account of 
rent of the house. The oral evidence of 
Piare Lal is too vague to be of any value, 
The other entries relied upon relate to pay- 
ments made in 1933 end 1934 which was 
more than 12 years after the expiry of the 
term of the lease and therefore they cannot 
help the plaintiff. Moreover the booke do 
not show that these payments were made 
on account of rent of the house. The cone 
clusion of the learned Judge on this point 
must therefore be affirmed. 

Counsel then argued that the plaintiff- 
appellant “assented” to the continuance of 
the defendants-respondents in possession of 
the house as tenants under him, after the 
expiry of the term of the lease. He is hows 
ever unable to point out to any facts or 
circumstances from which this inference 
could be raised, except the bare fact that the 
defendants continued to hold over after the 
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tenancy had determined. 


that there was no denial of the title of the 
plaintiff by the defendants but, at the same 
time, there is nothing to indicate that the 
relationship of landlord and tenant cone 
tinued between the parties after December 
1820. The plaintiff therefore should have 
brought his suit for Possession within 12 
years from December 1, 1920, as laid down 
in Art. 139, Lim. Act. A large number of 
rulings were cited by Counsel for the Darties 
before us but it is not necessary to discuss 
them in detail, There is no real Conflict 
between them if the distinction batween a - 
tenancy-at-will and tenancy for a fixed 
term is borne in mind. In the former case 
the tenancy does not determine until notice 
to quit has been served on the tenant, or 
he has denied the landlord’s title. Inthe 
latter cage, the tenancy is determined 
automatically at the expiry ofthe term 
of the lease, and after that date the relation» 
ship of landlord and tenant does not 
subsist, unless it is proved that there was a 
“novation of contract, express or implied and 
the tenancy has been converted into a ten- 
ancy-at-will or a tenancy from year to year. 
As instances of cases of tenancies for fixed 
terms where the landlord’s right to recover 
possession was lost on the expiry of 12 years 
from the termination of the tenancy, re- 
ference may be made to Umar Bakhsh v. 
-Baldeo Singh (1), Kirat Singh v. Kalu Singh 
(2), Asa Ram v. Kishan Chand (3}, Ubedul 
Rahman v. Darbari Lal (4) and Chandri 
v. Daji Bhau (5) which has been approved 
by their Lordships of the Privy Council in 
Mohunt Bhagwan Ramanuj v. Ramkrishna 
Bose (6), See also to the same effect 
Khunni Lal v. Madan Mohan Lal (7), 


Bisheshar Nath v, Kundan (8), Purshottam 
v. Vishnu (9), Sitharamiah v. Ramaswamy 
(10) and Hari Gir v. Kamakhya Narain 
Singh (11). It mut therefore be held that 
sê) 97 PR 1915; 32 Ind, Cas, 35; A IR 1916 Lah, 
(2) A IR 1934 Lah, 129; 143 Ind. Cas. 918; 35 PL 
R 4:6 R L 766. 
(3) A I R1930 Lah. 386; 120 Ind. Oas. 166; Ind 
Rul. (1930) Lah. 6, 
(4) AIR 1933 Lah. 509; 146 Ind, Oas, 845; 34 PL 
R 262; 6 R L 276. 
(5) 24B 504; 2 Bom. L R 491, 
(6) A IR 1922 P O 184; 74 Ind, Qas. 561; 260 W 
N 722(P 0). 
(7) 31 A 318; 1 Ind. Cas, 208; 6 ALJ 239, 
(8) 44 A 83; 75 Ind. Cas. 454; A I R 1922 All, 318; 
20 A LJ 593. > 
(9) AIR 1927 Bom, 650; 105 Ind. Oas., 859; 29 
“Bom. L R 1332. | 
(10) AIR 1938 Mad, 73; 176 Ind, Oas. 8446 L W 
848; 1} R M 30. 
aP 3 Pat, 534; 78 Ind. Oas, 511; AIR 1924 Pat, - 
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Tt is no doubt true , 
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the learned Judge in Single Banch rightly 
held that the suit was barred by limitation. 
I would accordingly dismiss this appeal; 
but, in the circumstances, would leave the 


Parties to bear their awn costs throughout. 


Dalip Singh, J.—I agree, 
Appeal dismissed. 


ÀB 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision Application No, 24 of 1938 
December 11, 1939 
Davis, JC, AND Weston, J. 
LOUNG TAHIR AND orpprs— 
APPLICANTS 
versus 
RAMSING TAKHATKAM—Oppowant 

Civil Procedure Code (Act V of 1903), 0. XXXII, 
T. 7, Sch, II, para. 1, s. 115--0, XXXII, rv. 7, must be 
strictly observed—R. 7, O. XXXII, applies to Sch. II, 
para. 1 ~Reference to arbitration by next friend of 
minor plaintif#f—Non-observance ofr 7, O. XXXII, 
amounis to material irregularity —Objection to juris- 
diction not taken in trial Court—High Court, if ean 
interfere in revision, 

All rules laid duwn for the protection of minors 
must be strictly construed, Manohar Lal v. Jadu- 
nath Singh (3), relied on. 

Order XXXII, r. 7 applies to an agreement by a 
next friend or guardian ad litem to refer any matter 
of controveray in a suit to arbitration, 98 Ind. Oas. 
550 (1), explained. 

[Oase-law referred to.) 

eA Judge exercises his jurisdiction with material 
irregularity when he does not follow the provisions 
of O. XXXII, r. 7 in a matter of the reference to arbi- 
tration by the next friend ofthe minor plaintif. The 
High Court will not lightly interfere under s. 115 in 
matters relating to arbitration, but in the case of 
minors different considerations arise. It isa matfar 
for the High Oourt’s discration whether it should 
interfere under s. 115. It- can interfere even 
when the question of jurisdiction was not taken 
before the trial Judge within the time allowed for 
objections to an award. Ag an agreement or com- 
promise under O. XXXI, r.7 is voidable at the 
instance of the minor, by bringing a suit, he can 
equally avoid it by an application in revision, 467 
Ind. Oas. 99 (2), relied on, 


0. R. App. to revise the order of the Sub» 
Judge, Mirpurkhas, dated December 23, 
1937. 


Mr. Khanchand Gopaldas, for the Appli- 
cants. 

Mr. Sunderdas the 
Opponent. 


Davis, J. C.—This is an application in 
Tevision against an order of the Sabordi- 
nate Judge, Mirpurkhas, directing a decree 
to be drawn up in terms of an award 
passed in arbitration procaedings. The 
objection taken before us was that in this 


Jethanand, for 
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suit there were two seta of minors, There. 
wore on the one hand the minor plaintiffs, 
four children, the song cf one Sunhi by 
her husband Tahir deceased, and on the 
other hand three minor defendants, sons 
and heirs and legal representatives of one 
Takhatram deceased; who in this case was a 
mortgagee of the property in suit, three 
shops. Ib was contended on behalf of the 
plaintiffs that théré was a mortgage by way, 
of conditional sale; on - behelf of the defen- 
dants, that, it was an out and out sale. 
The matter was referred to arbitration and 
an award was given that same day by 
one Parchomal Naumal, a Hindu Lohana, 
zamindar, described as a Mukhi of Dhoro 
Naro and by his award the minor plaintiffs 
were deprived of their property on paye 
ment by defendant No. 4 of Rs. 500 because, 
for reasons not clear from the record, the 
three minor defendants were, as the 
favourite phrase goes, “given up" by the 
plaintiffs, But we are not concerned with 
the minor defendants in these proceedings 
because under O, XXXII, r. 7, Oivil P, O., 
which, we think, is the relevant order and 
role in this case agreements or compromises 
made in contravention of the provisions of 
O. XXXII, r. 7, sub-r. (1) are voidable 
against the parties other than the minor. 
We have before us an application only oa 
behalf of the minor plaintiffs. But it is 
said that we should not interfere in revision 
because there has not been any irregularity 
in the exercise by the Subordinate Judge 
of his jurisdiction because O. XXXII, r.7 
does not apply to agreements to refer to 
arbitration in suitsin Oourts. Our atten- 
tion has been invited to a judgment of this 
-Oourt in Umer v. Dadli (1) where it is 
ae a Bench of this Court has ruled that 
the 
s provisions of O, XXXII, r, 7, Oivil P. O,, do not 
‘ control the provisions of Para, 1, Sch. IL and it is 
not therefore necessary for the guardian of a 
minor party to obtain the express leave of the 


Court before agreeing to a reference to arbitration 
being made by the Oourt.”’ 


But reference to that case will show that 
the decision did not rest upon that point 
and thatone learned Judge said that the 
point was doubtful and therefore when the 

_Other learned Judge agreed with him, we 
“must take it that he said it was doubtful 
too: therefore as the remarks on this point 
may be considered obiter, we are free, we 
think, to deal with this matter untram- 
melled by this particular ruling and it 
appears to us that this case itself is a 


(1) 20S LR 116; 98 Ind, Cas, 550; A I R 1926 Sind 
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clear illustration of the necessity, if the 
law permits, of reading O. XXXII, r. 7 as 
controlling Para. 1 of Scb, JI. For, we 
cannot but believe that if the learned Judge 
in this case had acted in accordance with 
the provisions of O. XXXII, r. 7, none of 
the difficulties which have arisen in this 
case would have arisen at all. For instance, 
the application to refer does not show that 
the plaintiffs are minors, though, if the 
learned Judge had referred to the title of 
the suit this would have been apparent to 
him, We have no doubt that if the law as 
laid down by this Oourt had been that 
0, XXXII, r. 7 does apply to proceed- 
ings to refer to arbitration, the learned 
Judge would have madesome more careful 
inquiry into this matter and made a more 
careful orderthan he has done. We our- 
Selves see no reason why the clear words 
of O. XXXII, r. 7 should not apply to an 
agreement to refer to arbitration. Sub- 
Tule 1 of r. 7 is as follows : 

“No next friend or guardian for the suit shall 
without the leave of the Court, expressly recorded’ 
in the proceedings, enter into any agreement or 
compromise on behalf of a minor with reference 
to the suit in which he acts as next friend or 
guardian." 

But now there is an additional safeguard 
to the interests of the minors provided by 
an amendment tor. 7 of O. XXXII, of this 
Court which is as follows : 

“(1-A) Where an application is made to the 
Court for leave to enter into an agreement or 
compromise or for withdrawal of a suit in pursuance 
of a compromise or for taking any other action on 
behalf of a minor or other persons under disability, 
and such minor or other person under disability 
is represented by Oounesl (Advocate) or Pleader, 
the Counsel (Advocate) or Pleader shall file in Court 
with the application a certificate to the effect that 
the agreement or compromise or action proposed 
is in his opinion for the benefit of the minor or 
other person under disability. A decree or. order 
for the compromise of a suit, appeal or matter to 
which a minor or other person under disability is 
a party, shall recite the sanction of the Oourt thereto 
and shall set out the terms of the compromise in 
Form No, 24 in Appendix D of this Schedule.” 


It is clearly an additional safeguard to 
protect the interests of minors aud why it 
should be held that the interests of minors 


require protection asin & compromise ofa 


suit and the interests of minors do not 
require protection when there is an agree» 
ment to referto an arbitrator is not clear 
The argument that O. XXXII, r. 7 
does not apply because arbitrators are 
always honest appears to us to be an 
argument with little force or weight behind 
it. There is also authority of the Allahabad 
High Court in a case almost on all fours 
with this, that the High Court can interfere 
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under s. 115, Civil P. O., and set aside an 
award in which the jurisdiction of the 
-Judge is impugned on the ground that 
there was no valid reference. In Mariam 
v. Amina (2) before the Allahabad High 
Court, as in this case, objections were taken 
to the award but the particular objection 
that the express leave of the Court was not 
given to the proceedings was not taken: 
nevertheless the learned Judges of the 
Allahabad High Court did not consider that 
they were bound to refer the minor to a 
civil suit and could not exercise their 
jurisdiction under s. 115, Civil P. O, and 
thus save the minors from the expense and 
trouble the suit would involve, which they 
might not have been in a position to meet. 
There isa reference in the judgment in 
this case to the difference in wording be- 
tween the old s, 462 which contained the 
word ‘desire’ and the wordings in the 
corresponding r. 7 of O, XXXII, which 
contains the word ‘agree’. But we do not 
think that this difference in wording is 
"now of any significance, The Judicial 
Committee of the Privy Council has ems 
phasized the necessity of the strict obser- 
vance of all rules laid down for the pro- 
tection of minors in Manohar y. Jadunath 
Singh (3). In Hardeo Sahai v. Gauri 
Shanker (4) the case which a Full Bench 
judgment of the Allahabad High Oourt 
overruled in Mariam v. Amina (2) on this 
point as tothe application of O. XXXII, 
r. 7 toan agreement to refer, the learned 
Judges after quoting the provisions of 
a, 462, of the old Code which corresponds 
now with O. XXXII, 1,7 of the Code of 
1908 laid down that the mere fact that the 
minor was represented by a guardian was 
not sufficient but that there ought to be 
evidence that the attention of the Court was 
directly called to the fact that the minor 
was a party to tae compromise and that 
it ought to be shown by an order on the 
petition or in some way not open to 
doubt that the leave of the Court was 
- obtained. 
_ As the Ohief Justice of the Allahabad 
High Oourt points out in Mariam v. Amina 
(2) the rule laid down by their Lordships 
of the Judicial Committee in Manohar Lal 
v. Jadunath Singh (3) applies with even 
greater force to cases under the new Oode, 

(2)A I R 1937 All. 65; 167 Ind. Oas. 99; IL R 
(1937) All. 317; (1936) A L J 1333; 1937 Å L R 130; 9 
RA 479 (F B). 

(3) 28 A 585; 33 I A 128;3A L J 710; 9 O00 219; 
8 Bom. L R 489;10 OW N 898; 16 MLJ 291; 1ML 
T 210 (P O). i 

(4) 28 A 35; 2A L J 493; A W N 1905, 171, 
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where O. XXXII, r. 7 has the additional 
“words “expressly recorded in the proceed- 
ings.” Further, there are judgments of 
the High Oourts of Madras and Bombay 
to the effect that O. XXXII, r. 7 does apply 
to an agreement by a next friend or 
guardian ad litem to refer any matter of 
controversy in a stit to arbitration: vide 
Lakshmana v. Chinnathambi (5), Vijaya 
Ramayya v. Venkataaubba Rao (6), Atmaram 
e Yekoba v? Bhila Ganpat (7) and Sadashiv- 
appa Gangappa v. Sangappa (8). We 
think therefore in this case the learned 
Judge exercised his jurisdiction with 
material irregularity when he did not follow 
the provisions ef O, XXXII, r. 7 in a 
matter of the reference to arbitration by 
the next friend of the minor plaintiff. A 
Bench of this Court has recently held that 
this Court will not lightly interfere under 
B. 115 in matters relating to arbitration, 
for too free an interference may merely 
encourage the abuses of the process of the 
Court which it is desired to avoid. Cases 
used to come before this Court where it was 
clear that a reference to arbitration wag a 
mere device to delay proceedings, where 
the Advocates who were appointed arbitra- 
tors profited and where there was the 
covert understanding that if one party was 
dissatisfied with the award, ways and 
means would be found to get the award set 
aside and for the case to proceed before the 
Gourt. Where the parties concerned in 
such proceedings are all adults they deserve 
to suffer any loss the referencs may 
have caused them, but in the case of 
Mmijnors different considerations arise, and it 
is not right that the minor should be 
prejudiced because of a bad custom which 
it. is hoped does not now prevail in this 
province to the same extent as formerly. ` 
It isa matter for our discretion whether 
we should interfere under s. 115, Oivil P. 0O. 
We do not think there is force in the 
argument that we should not interfere 
under s. 115 because the question of 
jurisdiction was not taken before the trial 
Judge within the time allowed for objections 
to an award, because, when we interfere 
on questions of jurisdiction we are not 
limited by any such limitation and though 
it is true that an agreement or compromise 
under O. XXXII, r, Tis not per se void it 
is voidable only at the instance of the minor 


(5) 24 M 328. 

(6) 39 M 853; 32 Ind. Oas. $81; AI R 1917 Mad. 672; 
30 ML J 485. 

(7) 15 Bom, L R 223; 19 Ind, Oas. 424, 

(8) 33 Bom, LR 1033; 134 Ind, Oas. 1221: A I R 1931 
Bom. 500; Ind. Rul. (1932) Bom. 5, 
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-we think nevertheless a question of jurisdic- | 


‘tion may be involved, although the objece 
tion as to jurisdiction may be taken only 
on behalf of the minor and the minor 
.only can take advantage of this objection. 
In the Allahabad case to which we have 
Teferred, this questioneof jurisdiction based 
upon the validity of the reference under 
O. XXXII, r. 7 was not taken before the 
triel Judge but was raised before the High 
Court in revision for -the first time, If ‘as 
the learned Advocate for the opponent 
contends, the minors could avoid this 
agreement by bringing a suit, there is no 
reason why they should npt equally be able 
to avoid it by an application in revision. 
We think therefore that this revision 
application must be accepted and the order 
of the learned Judge directing the award 
to be filed and a decree to be drawn up 
in terms -thereof, must be set aside and 
the suit sent back for disposal on its 
merits, We think costs of these prcceede 
ings should be costsin the cause, Order 
accordingly. 

s, Application accepted. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 499 of 1938 
April 30, 1940 
IQBAL ARMAD AND Bagpal, JJ. "i 
Lala JAGDISH SARAN AND ANOTHER— 
PLAINTIFFS— A PPLIOANTS 
versus 
BHAGWAT SARAN AND OTHERS— 
e DEFENDANTS—OpPPosITe Party 
Civil Procedure Code (Act V of 1908), s. 115— 
Application not for amendment of facts stated in plaint 
but for elucidating array of parties as described in 
plaint by certain additions by way of explanatory 
notes — Application rejected — Revision, if main- 
tainabdle. 
Where an application is not for the amendment of 
the facts stated in the plaint or of the grounds 
‘of claim formulated in it but all that ig 
prayed is that certain additions by way of ex- 
planatory notes be made after the description of 
’ certain defendants in the plaint, the application is in 
fact and in substance an application to elucidate the 
array of the parties as described in the plaint and 
not an application for amendment of a pleading and 
the rejection of that application constitutes the 
decision of a case within the meaning of s, 115, 
‘ Oivil P.O. A revision lies against such an order, 
165 Ind. Cas. 1 (1), explained. 


O. R. App. from the order of the Civil 
Judge, Moradabad, dated October z8, 1938. 


Mr. Mukhtar Ahmad, for the Applicants, 


-Messrs. A. H. Khwaja and L; N. Gupta, 
for the Opposite Party. ’ 
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Iqbal, Ahmad, J.—This application in 
revision is directed against an order of Mr, 
V. Prakash, Oivil Judge, dismissing an 
application filed by the plaintiff-applicants 
for certain additions to be made in the 
description of some of the persons arrayed 
as defendants to the suit, The plaintiffs in 
the suit were Jagdish Saran and Shiam 
Saran who are real brothers. Bhagwat Saran 
defendant No. 1 is the step-brother of the 
two plaintiffs named above, On the date of 
the institution of the suit Bhagwat Saran 
had foursons. It is not disputed that the 
plaintiffs did intend to implead those four 
sons also as defendants to the suit. There 
was however much controversy between 
the parties asto the correct names of the 
sons. Two of the sons of Bhagwat Saran 
are admittedly named Dharam Prakash and 
Sat Prakash and their names were correctly 
given inthe array of the defendants, The 
controversy between the parties centred 
round the question as to what were the 
correct names of the remaining two sons of 
Bhagwat Saran. In the plaint these two 
sons were described as “Prem Prakash alias 
Ved Prakash” and Om Prakash. It however 
appears that in a previous litigation be» 
tween the father of the plaintiffs and Bhag- 
wat Saran it was decided that one of the 
sons of Bhagwat Saran who was named Om 
Prakash was dead. There is therefore rea- 
son to believe that Om Prakash was not 
alive on the date of the institution of the 
present suit and that the name of one of the 
living sons of Bhagwat Saran as given in 
the plaint was incorrect. 


It is however clear that much confusion 
was caused by the similarity between the 
names of the five sons of Bhagwat Saran, 
but there can be no doubt that the plain- 
tiffs as well as Bhagwat Saran and his sons 
must have been cognizant of the fact that 
the suit was directed against Bhagwat Saran 
and bis surviving four sons. In order to 
remove the misapprehension that might 
exist, and with a view to set at rest future 
controversy on the question, the plaintiffs 
filed an application praying that as against 
the name of “Prem Prakash alias Ved 
Prakash” it be noted that he is the eldest 
son of Bhagwat Saran andhis name is en- 
tered inthe school register as Ved Prakash. 
Further the plaintiffs prayed that against 
the name of Om. Prakash, who was im- 


. Pleaded as defendant No. 3 in the suit, it be 
` noted that he is the son of Bhagwat Saran 


“who is reading in the Hindu school and has been 
wrongly described as Prem Prakash at the instance 


of Bhagwat Saran.” 
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This application of the plaintiffs was suc» 
cessfully opposed by the defendants. Mr. 
V. Prakash rejected the application of the 
plaintiffs on two grounds. Firstly he held 
that the application was belated and second- 
ly he held that ifthe “amendment” prayed 
for by the plaintiffs was allowed, 

“it would adversely affect the rights of Ved Prakash 


against whom twelve years’ limitation had already 
run out as this new description of defendant No. 2 


might cover Ved Prakash and the new description © 


of defendant No. 3 may become applicable to Prem 
Prakash.” 

The plaintiffs have come in revision to 
this Court and it is contended that the 
Court below misunderstood the real nature 
of their application and wrongly disallowed 
the same, A preliminary objection has baen 
taken on behalf of the defendants opposite 
party to the maintainability of the present 
application, It is argued: that the order 
passed by the Court below was an order 
rejecting an application for the amendment 
of a pleading and that no case was decided 
within the meaning of s.115, Civil P. O. 
and accordingly no revision lies to this 
Court. In support of this contention relis 
ance has been placed on the Full Bench 
decision of this Court in Suraj Pali v. Ariya 
-Pretinidhi Sabha, U. P. (1). That case no 
doubt isan authority for the proposition that 
no revision lies from an order passed under 
O. VI, r, 17, Oivil P. ©., refusing to allow an 
amendment of a pleading, But it was also 
held in that case that where the amendment 
-comes under some other order of the Code, 
for example, “the addition or substitution 
of parties, or the striking off a pleading” 
the order may amount to a case decided, 
and in such a case an application in revision 
-is entertainable by this Court. 

- In the case before us the application was 
not for the amendment of the facts stated 
in the plaint or of the grounds of claim 
formulated, in that document. A) that was 
prayed was that certain additions by way 
of explanatory notes be made after the des- 
cription of defendants Nos. 2 and 3 in the 
plaint. The application wasin fact and in 
-substance an application to elucidate the 


„array of the parties as described in the 


plaint. It was therefore not an application for 
amendment of a pleading and the rejection 
of that application constituted the decision 
of a case within the meaning of s, 115, Civil 
P. C, The preliminary objection hag therefore 
no force and is overruled. On the merits 
the order of the Court below is unsustain- 

(1) (1936) A L J 923; 165 Ind. Oas. 1; A IR 1936 


All, 686; I L R (1937) All, 17; 1936 A L R 9159 RA 
257 (F B.) 
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able, It is true that the application was made 
at a somewhat belated stage of the case, but 
the delay in the presentation of the appli- 
cation was due to the frivolous pleas raised 
by the defendants as regards the array of 
the parties. It must have been clear to 
Bhagwat Saran and, to his sons that the 
plaintiffs did intend to implead them all as 
defendants to the suit, It may be that the 
names of the sons were not correctly des- 
cribed in the plaint, butthat mistake could 
inno manner lead the defendants to enter- 
tain any doubt as tothe persons against 
whom the plaintifs had brought ‘the suit. 
Bhagwat Saran must therefore have been 
fully cognizant of the fact that by implead- 
ing Prem Prakash and Om Prakash the 
plaintiffs did intend to implead his two 
eldest sons among the array of the defene 
dants. When the plaintiffs discovered that 
because of tha supposed mistake in the 
description of the parties pleas as to none 
joinder of necessary ‘parties were raised by 
the defendants they filed the applicatioa 
noted above. The plaintiffs cannot therefore 
be blamed for not having filed the applica: 
tion earlier. 

The second reason assigned by the learned 
Judge for rejecting the application does not 
commend itself tous, If the plaintiffs did 
intend to implead all the four sons of Bhage 
wat Saran,as we hold that they did, there 
can be no question of limitation ab all the 
four sons must be deemed to have been im- 
pleaded as defendants from the very outset. 
Tae addition by way of explanatory note 
prayed for by the plaintiffs would set at 
rest future controversy as regards the coge 
rect names of the sons of Bhagwat Saran. It 
would not however adversely affect either 
party so far as the merits of the case are 
concerned. Forthe reasons given above, we 
consider that the Court below was wrongin 
rejecting the application filed by the plain- 
tiffs.. Accordingly we allow this application 
set aside the order of the Court below and 
direct that ths additions prayed for by the 
Plaintiffs ba made as against the names of 
defendants Nos. 2 and 3 in the plaint. After 
the additions have been made the defendants 
will be given an opportunity to file a fresh 
written statement. We make no order as to 
the costs of this application. 

D, Application allowed. 
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PATNA HIGH COURT 6 
Appeal No. 114 of 1939 
January 9, 1910 
AGaRWALA AND ROWLAND, JJ. 
Lala RAJBALI LAL AND OTHERS— 
PLAINTIpFs— APPELLANTS 
VETEUS 
PARTAPPUR Oo., Ltp.—DEFENDANT— 
RESPONDENT 

Evidence Act (I of 1872), ss. 21 and 34—Admissi 
in zamindari papers of proprietor which are book 
of accounts regularly kept in course of business, tf 
can be proved by or on behalf of persona making it— 
Bengal Tenancy Act (VIII of 1885), s. 116— 
Zirat land—Lease by proprietor for term of years 
or from year to year—S, 116, if applices—Expresston 
“term of years” in s. 116, scopeof. 

Admissions in the zamindari papers of the 
proprietor which are the books of account regularly 
kept in the course of business, are admissible under 
s. 34 Evi, Act and can be proved under s. 21 of the 
Act by or on behalf of the persons making them, 

The proprietor is entitled tothe benefit of s. 116, 
Beng. Ten. Actif he has takenthe precaution of 
letting out his zirat lands ander a lease for a term 
of yeare or under a lease from year to year. If he 
has done this, s. 116 will apply to the land with 
the result that his lessee can neither acquire nor 
confer on any sub-lessee a tenancy carrying the 
Benefits of Chaps. V and VI, Ben. Ten. Act, which 
deal with the rights of occupancy ratyata and non- 
occupancy ratyats, Sheonandan Royv. Ajodh Roy 
(3), relied on. 

Quere.—Whether the expression “lease for a term 
of years” ins.116 refers to a lease for more than a 
year or includes a lease for one year or for a fraction 
of a year. 

[Oase-law referred to.] 


A. from the: appellate decree of the 


Additional District Judge, Saran, dated 
August 27, 1938. 


Messrs. B, C. De and Phulan Prasad 
Varma, for the Appellants. 


Sir M. N. Mukharji and Mr. Har Narayan 
Prasad, for the Respondent. 


Rowland, J.—This is an appeal by the 
plaintiffs who claim to have acquired raiyati 
right in 13 bighas 2 kathas 9 dhurs of 
land in village Damakia under the defene 
dant company which holds the village on 
lease from the Hathwa Rajas proprietor. 
The land claimed in the suit appears to 
have been entered in the Record of Rights 
as being in part zirat, in part bakasht 
thikadar and in part gairmazrua, the last 
named class being only a small area of 
3 kathas 5 dhurs. The substantial contest 
is with regard-to the other two items. It 
has been held by the Courts below that the 
lands recorded zirat and the lands recorded 
bakasht are both zifator private lands of 
the proprietor, the finding being tLat the 
Record of Rights entries, so far as they 
are’ to’ the contrary, are rebutted by the 
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eVidence adduced. The suit has been 
dismissed on the ground that occupancy 
Tights cannot accrue in land leased out in 
the manner and in the circumstances found 
in the present instance. : 

Two pointe are taken in appeal, One 
contenticn is that on the finding of ‘the 
lower Courts that the land is zirat there is 
an errorin law in holding that occupancy 
right cannot accrue. The second point 
taken is that the finding that the land is 
zirat ought not to stand because the lower 
Appellate Court in arriving at it has relied 
on evidence which was not admissible for 
the defendant and against the plaintiffs. I 
may take the latter point first. The Courts 
below have taken into consideration zamine 
dari papers of the proprietor and of the 
defendant which are said to have indicated 
that the land was treated as zirat since at 
least 12 years before the commencement of 
the Ben. Ten. Act. There was other evide 
ence before the Courts but the point taken 
is that these statements in the zamindari 
papers are admissions within the meaning 
of s. 17, Evi. Act, and that under s. 21 of 
the same they could be proved against the 
person making them but not by or on behalf 
of the person making them or his represent- 
ative-in-interest. In the argument it is 
rightly pointed out that es. 17 and 21 Evi» 
Act, are applicable and that the admissib- 
ility of these papers is tobe considered in 
the light of those sections. But the stipule 
ation in s. 21 which was relied on'for the 
appellants is subject to three exceptions 
embodied in the section itself, the third of 
which is that an admission may be proved 
by or on behalf of the person making it, if it 
is relevent otherwise than as an admission; 
and the papers of which the admissibility 
has been called ia question appear to be 
entries in books of accgunt regularly kept 
in the course of business and as such rele- 
vant under s. 34, Evi. Act, in the present 
instance. I am not prepared therefore to 
say that any error of law was committed in 
taking these papers into consideration and, 
in any case, they are not the only evidence 
on which the lower Appellate Court has 
proceeded, The findings of fact therefore 
cannot successfully be challenged in second 
appeal. 

Now I return to the first point promul- 
gated. Is has been argued that settlement 
by verbal leases, each for a period of one 
year or less such as were made by the 
defendant in Iavour of the plaintiffs will 
not operate to bring the provisions of 8, 116 
into force so as to prevent the accrual of 


» 1941 - 


occupancy rights. The section applies to 
proprietor’s private lands “where any such 
land is held under a lease for a term of 
years or undera lease from year to year;” 
and it has been held in this Court in 

Shiva Shankar v. Kali Ojha (1), that in 
order to bar the acquisition of right of 
occupancy or of the right of a non-occupancy 
raiyat in respect of proprietor's private or 
zirat lands it is necessary that such lands 
should be held under a lease fora term of 
years or under a lease from year to year. 
Where such lands arenotso held there is 
nothing to prevent the accrual of the rights 
of a non-occupancy or an occupancy raiyat. 
The correctness of this decision was affirmed 
in face of a contrary opinior which had 
been éxpressed obietor in certain cases by 
the decision of a Full Bench in Tengaroo 
Sukul v. Chatthu Bhar (2), in which a 
passage is cited with approval from 
Sheonandan Roy v, Ajodh Roy (3). The 
Passage runs: 

. As we understand the section its object is evi- 
dently to exclude the proprietor's private lands 
from the operation of Chaps. V and VI, Ben. Ten, 
Aot, provided that the proprietor has taken a cer- 
tain precaution which is indicated by the con- 
cluding words of the section ‘where any such land 
is held under a leasefor a term of years or a lease 
from year to year.” 

Macpherson, J. appears to have read the 
words quoted from the section as meaning 
“a lease for more than one year or a lease 
from year to year” for be goes on to say: 

“The precaution is, a lease of one or those two 
kinds which under the operation of s, 17 (b), 
Regis. Act, must be registered,” 

It is argued that such leases as were 
granted in the present case, orally and for 
a period of one year or less, do not come 
within the terms of the section as ‘‘a lease 
for a term of years or a lease from year to 
year,” the expression “term of year” being 
taken toimply more thanone year, It has 
however been held if Umashankar Prasad 
v. Kunj Bihari Thakur (4), that “term of 
years” includes a lease for one year or for 
a fraction of a year. There seems to bea 
difference between this decision and that of 
the Full Bench as to the meaning to be 
attached to the expression “lease for a 
term of years”; but it is not necessary to 
decide here which meaning of the words 
is correct because the appeal must fail on 
another ground. 


(1) 8 Pat 471: 118 Ind, Oas. 303; A I R 1929 Pat 392; 
10 P L T 565; Ind. Rul. (1929) Pat 501. 

(2) 9 Pat 347; 118 Ind. Oas. 316; AIR 1929 Pat 460; 
10 P LT 569; Ind. Rul. (1929) Pat £08 (F B). 

(3) 260 546;3 O W N 336. : 

(4) A IR 1938 Pat 299; 173 Ind. Cas. 904; 17 Pat. 
218; 19 P LT 180; 10 R P 461; 4 B R 354, 
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The case before us does not depend on: 
the construction and effect of the letting by 
the defendant to the plaintiffs but on the 
effect of the letting of the land by the 
proprietor. A similar position came before: 
the Oalcutta High Court in Sheonandan 
Roy v. Ajodh Roy (3). ,The suit was by the 
landlord to eject as trespassers two defene 
dants Deva Roy and Ajodh Roy of whom 
i, was found that the defendant Deva Roy 
came upon the land while it was held by 
the other defendant Ajodh Roy as a thikedar 
under the proprietor under a lease for a 
term of years; and the substance*of the 
decision was that those two circumstances 
were sufficient to bring the case within 
s. 116, Ben. Ten. Act. The proprietor 18 
entitled to the benefit of this cection if he 
has taken the precaution of letting out his 
zirat lands under a lease for a term of years. 
or under aJease from year to year. If he 
has done this, s. 116 will apply to the land 
with the result that his lessee can neither 
acquire nor confer on any sub-lessee a 
tenancy carrying the benefits of Chaps. V 
and VI, Ben. Ten, Act, which deal with the 
rights of occupancy raiyats and non:occus 
pancy raiyats Mr. De argued that the 
authority of this decision should not be ac- 
cepted. We have not been shown aly Case- 
in which it has been questioned and we see 
no reason ourselves to doubt its correct- 
ness. On the law as there laid down it is- 
clear that the plaintiffs have not acquired 
the right which they claim in the lands in 
suit and the decision of the Courts below 


dismissing the suit must be affirmed. L 
would dismiss the appeal with costs. 7 
Agarwala, J.—I agree. 
D, Appeal dismissed. 


—_—=— 


LAHORE HIGH COURT 
Civil Revision Petition No. 926 of 1939 
March 18, 1940 
TEK Oaanp AND Din MogAMMAD, JJ, 
Haji MOHAMMAD ALI—PBTITIONBR 


versus 
KUOKERBJA, Lro., SIALKOT— 
DEORER-HOLDER AND OTHERS—J UDGMENT- 
DEBTORS AND ANOTHER— RESPONDENTS 
Lahore High Court Rules and Orders, Vol. J, 
Chap. 12-L, r. 12—Sale set aside on application of 
judgment-debtor and in spite of decree-holdsr’s op- 
position—Judgment-debtor and not decree-holder is 
liable to pay auctioneer's commission. s 
Where attachment is vacated and the sale is set 
aside in spite of the opposition ofthe decres-holder 
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-and merely at the instance of the judgment-debjor 
and for his benefit it is unjust to mulct the decree- 
holder in the amount of the auctioneer’s commission. 
The judgment-debtor on whose application the order 
of setting aside the sale was made should be held 
liable for the payment of the auctioneer’s commis- 
sion. This order can be executed against him as a 
decree and if it is not found possible to recover 
this amount from him otherwise, this amount should 
be declared asa first charge on his property which 
would be sold in the execution of the decree against 

im. 


O. R. P., referred. by Din “Mohammad, 
J., dated January 22, 1940. 


e Order of Reference. 


Din Mohammad, J.—On February 21, 
1938, Messrs. Kuckerejz Ltd. obtained a 
decree against the Civil and Military Sports 
Works, the principal debtors, and their 
surety, Said Alam. On February 22, the 
Gecree-holders started execution proceeds 
ings mainly against the surety alone, On 
February 10, 1939, the property attached 
was sold to the present petitioner, Haji 
Mohammad Ali. On March 16, 1939, the 
District Judge modified the original decree 
sof February 21. On June 14, 1939, the 
Plaintiffs’ appeal to this Court against 
the order of the District Judge was ade 
mitted by a Division Bench, In addition, 
an order staying release of the house of 
Said Alam, respondent, pending decision 
of the appeal was made and a notice to the 
‘respondent was issued, This matter came 
before Ram Lal], J. on July 5, 1939. ‘and 
the learned Judge on an undertaking being 
given by the surety that he will not effect 
‘any alienation of the property under at- 
e tachment vacated the order. This inevite 
ably led tothe setting aside of the sale that 
had been held on February 10. The Senior 
Subordinate Judge therefore set aside the 
sale and while ordering refund of the pure 
chase money to the auction-purchaser 
deducted the auctioneer’s commission out 
eof the amount deposited by him. It is 
against that order that the present petition 
‘has been put in. 

Under r. 12 of Chap. XII-L of the High 
Court Rules and Orders, Vol. I, itis provid- 
ed that when a sale is set aside and the 
purchase money has to be refunded to the 
auction-purchaser, the sum credited to Govt. 
as commission on the sale should not be 
debited to the amount which has to be re- 
funded to the auction: purchaser who ia 
clearly entitled to receive back his money 
in full. Ilt is further laid down that the 
‘question whether the decree-holder should 
refund the amount which he received in the 
‘first instance and Govt, should refund the 
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commission, or whether Govt. should retain 
the commission and the decree-holder should 
refund the full purchase price for repay- 
mentto the auction-purchaser should be 
decided by the Oourt according to the 
particular facts of each case as it arises, 
leaving it to any party who considers him- 
self aggrieved by the order to seek such 
remedy as he thinks fit. This rule was 
enacted when no commission was permissi- 
ble to any officer of the Court who-conduct- 
ed the sales andthe esmmission deducted 
at the rates fixed by r. 19 was to be credited 
to Govt. after deducting expenses incurred 
in the conduct of sales, Even later, when 
Correction Slip No. 3, dated February 24, 
1931, was issued, no difficulty arose inas» 
much as the Court-auctioneers, whether 
public firms or Official Receivers, were 
debarred from receiving any remuneration 
for conducting a sale which was ultimately 
set aside. In 1839 however a circular letter, 
No. 5898-R XI-O. 1, was issued by this 
Court, by which the Courts below were direce 
ted to allow full commission to Court-aue- 
tioneers in all sales which were set aside, 
except those which were get aside on 
account of an illegality ora material irre» 
gularity committed in publishing or con- 
ducting the sale. It was not considered at 
the time that the amendment of the rules to 
that effect will necessitate an amend nent 
of r. 12 also, which contemplates only com- 
mission received by Govt. and not the 
remuneration earned by the auctioneer. 
The spirit of the rule no doubt holds the 
decree-holder liable for this amount, inas- 
much as the commissicn originally earned 
by Govt. is now earned by the auctioneer, 
but the rule as it stands does notcover the 
auctioneer’s commission, i 
Further, it is contended on behalf of the 
de cree-holder that the rule now propounded 
by means of the circular letter is uncon- 
scionable and is likely to work great harde 
ship to the decreesholder, especially when it 
is possible that a sale may be set aside more 
than once on a mere technicality of law. In 
suits of small value, it may not matterif a 
decree-holder is required to pay the auc» 
tioneer’s commission when sale is set aside, 
but in suits where the property sold is of 
considerable value, it would no doubt be 
unjust to a decreesholder to be called upon 
to pay the auctioneer a heavy amount of 
commission every time that the sale is set 
aside on grounds other than au illegality or 
a material irregularity in publishing or con- 
ducting the sale, although he himself may 
not receive a single pie in his own decree. 
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WH consider it advisable therefore to refer the 
matter to the Hon’ble Chief Justice with the 
following recommendations: (1) that the new 
rule allowing full commission to auctioneers 
when a sale is set aside on any ground 
other than an illegality or a material irre- 
gularity in publishing or conducting the 
sale be reconsidered in the light of the 
remarks made above; (2) that if the new 
Tale is allowed .to stand as it is, r. 12 may 
be so amended as to provide for the refund 
of the auctioneer’s commission; and (3) that 
so long as the existing rule operates in its 
present form, an authoritative pronounce- 
ment may be obtained from a larger Bench 
as to how a case like the present should be 
‘dealt with. 


Mr. Yashpal Gandhi, for the Petitioner, 


Malik Mohammad Amin, for the Res- 
podent (Mohammad Hussain). 


“Mr. Shamair Chand, for the Decree: Holder 
(Plaintiff). 


Judgment of the Division Bench. 


Din Mohammad, J.—This petition was 
referred to the Division Bench in the follows 
ing circumstances: In execution of a decree 
obtained by Messrs. Kuckereja Ltd., against 
Said Alam and others, a house belonging to 
Said Alam wes sold.on February 10, 1939. 
On March 16, 1939, an appeal against the 
original decree was disposed of by the Dis- 
trict Judge. A further appeal against his 
order was preferred by Messrs. Kuckereja 
Ltd., which was admitted by a Division 
Bench of this Court on June 14, 1939. The 
learned Judges while admitting the appeal 
issued an interim order staying the re- 
lease of the house of Said Alam, respondent, 
.pending decision of the appeal and iseued 
notice to him in that connection. This 
matter came before “Ram Lall, J. on July 
6, 1939, in the presence of Mr. Shamair 
Chand. for Messrs. Kuckereja Ltd. and Mr. 
Mukand Lal Puri for Said Alam. Mr. Puri 
gave an undertaking not to alienate the 
house in any manner till the decision of 
the appeal and on this undertaking being 
given, the order attaching the property was 
vacated by the learned Judge. By this 
orderthe sale was automatically set aside 
and the Sənior Subordinate Judge consequ- 
ently ordered the refund of the purchase 
money to the auction-purchaser, bat while 
‘making this order deducted the auctioneer’s 
commission out of the amount deposited by 
him. A petition against that order was 
‘presented to this Court which was heard by 
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me sitting aloné and I came to the conclu- 
sion that there wasalacuna in the rules 
relating to the matter in controversy before 
me. I accordingly made a recommendation 
to the Hon’ble Chief Justice to lay this case 
before a larger Bench. 

The matter of commission payable on 
sales is dealt with in Chap. XIUI-L, Vol. I 
of the Rules and Orders of the High Court, 
the last edition of which was issued in 
1930, Rule 12, as than framed, provided 
that when a sale was set aside and the pur- 
chase money had to be refunded to the auc- 
tion-purchaser, the sum credited to? Govt. 
as commission on the sale could not be 
debited to the anfount which had to be 
refunded to the auction-purchaser as he was 
clearly entitled to the refund of the full 
amonnt deposited by him. It further laid 
down that the question whether the decrees 
holder should refund the amount which he 
had received in the first instance and Govt. 
should refund the commission, or whether 
Govt. should retain the commission and the 
decreerholder should refund the full pur- 
chase price for repayment to the auctione 
purchaser would be decided by the Oourt 
according to the particalar facts of each 
case as it arose. The deductions to be made 
were provided for in r, 19, By sub-r, (i), the 
percentage of deductions was fixed. By 
sub-r. (iż), it was laid down that all expen- 
ses incurred in the conduct of sales would 
be “paid out of such deductions and the 
balance would be credited to Govt. By 
sub'r. (iii) it was expressly provided that no 
commission on the proceeds of sales cone 
ducted under these rules would be paid to, 
any officer of the Oourt. Byr. 20, certain 
officers of the Court were specified ‘for cone 
ducting thesales. It is’ obvious therefore 
that ifa sale was set aside, no difficulty 
arose under the rules as then in force, inas- 
much as no question of any commission on 
sales arose. 6 

Ia 1931, an amendment was made to r. 20, 
which contemplated Court auctioneers but 
it was provided that even they, whether 
public firms or Official Receivers, would not 
be eatitled to any remuneration for con® 
ducting the sale which was ultimately set 
aside. The decree holder, however, was 
held responsible for the expenses actually 
incurred by them in conducting the gale. 
Even then, no conflict arose batween r. 12 
and r. 20. In 1939, howevar, a further amend- 
ment was made in theserrules and was noti- 
fied to all the Courts concerned, It was to 
the effect that full commission should be 
allowed to Court auctioneers in all sales 
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which were set aside, except those which 
were set aside on account of an illegality 
or a material irregularity committed in 
publishing or conducting the sale, Unfor- 
tunately, at that time, no heed was paid to 
the matter whether any consequential 
amendment would be required in any other 
rule relating to the’ subject, The result 
“was that, while auctioneers were held en- 
titled to their full commission, it was not 
made clear as to the party dn whom the 
burden would fall, As stated before r. 12 
did not contemplate the case of auctioneers 
and could not in terms apply tothem. It, 
however, clearly stated that the auction-pur- 
chaser would be entitled to the refund of 
the full amount deposited by him, and in 
the case before us the Senior Subordinate 
Judge was entirely wrong in burdening him 
with the auctioneer’s commiesion. 


The question still remains on whom 
should this burden fall in the absence of the 
auction-purchaser, Rule 12 no doubt con» 
templates that the matter lies between the 

eGovt. and the decree-holder, but, in my 
view, a decree-holder, who is not to blame in 
any manner for the setting aside of the 
sale, cannot be made liable for that amount. 
‘The present case affords an apt illustration 
of the injustice which will be perpetrated 
if a decree-holder is burdened with this 
amount. Here, a request was obviously 
made on behalf of the judgment-debtox for 
vacating the order of attachment and it was 
opposed by the decree-holder. In spite of 
this opposition, and merely at the instance 
of the judgment-debtor and for his benefit 
° that order: of attachment was vacated and, 
in these circumstances, it appears to me to 
be unjust to mulct the decree-holder in the 
amount of the auctioneer’s commission. 
The rule,'no doubt, is silent but it is in 
such cases that equitable considerations 
come in and equity requires that he should 
pay who earns the benefit. I would, accord- 
ingly, hold that the judgment-debtor on 
whose application the order of setting aside 
the sale was made should be held liable for 
the payment of the auctioneer’s commission. 
This order'can be executed against him as 
a decree and if it is not found possible to 
recover this amount from him otherwise, 
this amount should be declared as a first 
charge on his property which would be sold 
in the execution of the decree of Messrs. 
Kuckereja Ltd. In the circumstances of the 
case, I would leave the parties to bear their 
own costs in all the Courts. The question of 
amending the rule issued by this Court in 
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the light of this decision may be taken in. 
hand separately. 


Tek Chand, J.—I agree. 
8. Order accordingly. 


—— 


NAGPUR HIGH COURT 
Criminal Appeal No. 132 of 1940 
June 17, 1940 
GRILLE AND Bose, JJ. 
SAMLA—APPELLANT 
versus 
EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 164, 
5383—Mere omission to take accused's signature to 
statement made under s. 164 does not make it in- 
admissible—Defect is cured under s. 533. 

In recording confessions no other procedure than 
that which has been detailed in the Criminal P. O., 
can be followed, but the mere omission to take the 
accused’s signature to a statement made under s. 164, 
Criminal P. O., is not necessarily fatal to the ad- 
missibility of the statement in every case. The de- 
fect is cured under s. 533. The signature is not taken 
as a proof of the accuracy of the statement to which 
it is appended but in proof of the fact that the state- 
ment. was actually made, where, therefore, not only 
has the Magistrate given evidence to show that the 
statement was madeas recorded by him, but the 
accused himself has admitted that he made this 
particular statement, there can be no possible 
prejudice to the accused in giving proof that the 
statement actually was made. 168 Ind. Oas. 962 (2), 
relied on, 163 Ind. Oas. 881 (1), explained. 


Or. A. from the order of the Court of 


the Additional Sessions Judge, Bilaspur, 
dated April 29, 1940. 


Mr. M. Adhikari, for the Appellant. 
Mr. W. Duti, for the Orown. 


Judgment.—The appellant Shamla, a 
resident of Mungeli, Bilaspur district, has 
been convicted of the murder of a small 
crippled boy of 5 years of age and has 
been sentenced to death. The child was 
murdered on November 24, 1939, the accused 
disappeared from Mungelithe same day 
and was found working in a rice mill in 


‘Raigarh State under the assumed name of 


Ttwari and was arrested on December 19. 
The child was acripple, having deformed 
feet, and the child's mother Mst. Bija 
deposes that when she went every day to 
work in the fields she sometimes took the 
child with her and sometimes left him at 
home, On the morning in question sbe 
had considered taking the child to the 
fields, Wut Shamla, who lives close by and 
who was fond of the child picked it up and 
petted it, and so she left the child with him. 
On her return at midday the child was 
not to be found, and Shamla on being 
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yuestioned said that he had left it playing 
„n the lane. Mst. Dasmat, a vegetable 
jeller, deposes that about 9-30 that morn- 
ing on her way to the market she saw 
mhe accused and the child together and 
«that her attention was attracted by the 
fact that the accused had picked up the 
«child which was crying and she told him 
mo put the child down. As the child was 
«aot found by evening, a report was made 
mo the Police, and as this happened in 
Mungeli itself, the Sub-Inspector arrived 
very soon, As Shamla was the last person 
mbo be seen with the child, it was suggested 
mthat he should accompany the Police to the 
Police Station, which he did, but when the 
party returned, there is evidence that 
~<Shamla ran away and disappeared from 
the village. Meanwhile enquiries had elicited 
the fact that Shamla had pawned a bracelet 
with one Sukaluram (P. W. No. 8) at 10 or 
11 o'clock in the morning, The bracelet 
was seized thatday and also Sukaluram’s 
books (vide Exs. P-4 and P-6) which recorded 
the entry that he had bought the bracelet 
that day from Shamla. This bracelet has 
been identified as belonging to the child 
by its parentsand also by Jugul Sonar 
(P. W. No. 15) who made it. The accused 
admits that the bracelet produced in 
Ccurt is one which belonged to the decease 
ed and he admits pawning a bracelet 
with Sukaluram, but he denied that the 
bracelet in Court is the one which he 
pawned. Beyond this no explanation 
is afforded, “As it was night time, a watch 
was kept round the house of Shamla in 
which his old mother alone lived. The 
following morning another son of hers who 
lived in another house was told to ques- 
tion her as to what she knew (she had 
been away all the previous day), and she 
admitted that the dead body was in the 
house. The Police tien entered and found 
the body of the child crammed between 
the grain bin and the wall with minor 
injuries to the face and head. Death has 
been established by the medical evidence 
as being due to asphyxia, and this is not 
disputed. 

According to the Police the accused when 
“he ran away first went to Mauza Baijana 
and on being questioned what he was 
-doing there by Hatteram (P. W. No. 6) 
-and Mahengu (P. W. No. 7) the latter of 
whom is a distant relative of his, stated 
that he had committed a murder aad run 
away and had removed a kara from ‘the 
deceased child. The learned Additional 
Sessions Judge has preferred not to accept 
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that the man would first make his con® 
fession to Hatteram who was a stranger 
and only afterwards to his relation Mahengu, 
although he does consider it probable that 
these two persons harboured him for a 
day and a night and had made no attempt 
to inform the Police when the Police came 
to enquire about him, One would have 
thought that if the harbouring and the 
denial to the Police is accepted, it would 
follow that the witnesses did have knowe 
ledge that he was a murderer. 

The learned Counsel for the appelant is 
unable to offer any explanation as to 
Shamla's sudden disappearance from the 
village and his working in a rice mill at 
Raigarh under an assumed name, and he 
selects two points in the prosecution story 
as accepted in the Sessions Court for 
attack in order to show that the evidence 
against him is not convincing. The first 
point is that the child's mother admitted 
that she turned home once from the field in the 
course of the morning and found the child 
playing in the lane, and we are asked to, 
deduce from this, coupled with the fact 
of Mst. Dasmat’s seeing of the child with 
the accused which must have been earlier 
the 9-30 as she was a vegetable seller 
and the market opened at 7 or 8 and it 
must be presumed that she would be there 
at opening time, that when the mother saw 
the echild, the child must already have 
been abandoned by the accused. We are 
unable to accept the argument, which is 
in the nature of a forlorn hope, There 
is nothing in the mother’s evidence to show 
that her statement in examination-in-chief,* 
that she hesitated whether to take the 
child to the field or not, refers to her first 
visit to the field or to the second after she 
returned. The probability is that it refers 
to the second Visit as the desireto take the 
child to the field would be prompted by 
the fact that she had found it playing ir 
the lane and this would not be so likely 
to happen early in the morning, neither 
would an accosting by her neighbour be 
so likely to happen then. Even if this is 
not so. and it were to be held that she 
saw the child playing in the lane after 
the time when Mst. Dasmat had seen the 
child with the accused, there is nothing 
whatever to show that the parting of 
Company between the two was anything 
more than temporary, and in face of the 
overwhelming evidence against the accused 
the argument has no force whatever. The 
other contention raised on behalf of the 
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accused relates to the kada. He relies 
on a statement by the purchasing gold- 
smith Sukaluram who says, "When the 
kada was purchased a plus mark was 
made on it forits identificaticn later on.” 
This, it is claimed, is inconsistent with 
the statement cf Rahiman (P. W. No. 10) 
who was a witness “to the seizure and who 
says that when it was seized, the plus 
mark was put onit by him. The seizure 
memorandum (Ex. P-4) relatesthat the wit- 
nesses have made a plus sign on.the kada 
with a big borer needle as their identi- 
fication mark. The contention is that if 
this is the kara which was pawned by the 
accused, there shculd be two plus marks 
on it, and if the goldsmith had put one 
on it at the time of the purchase, this 
would have been noted in the seizure 
memorandum. The kada is not before us, 
and we cannot say whether it bears one 
plus mark or two. We do not consider 
it necessary to send for the kada. There 
is no doubt that a kada was pawned that 
morning by the accused, and it would 
indeed be an extracrdinary coincidence if 
the Police when seizing this kada should 
have taken from the goldsmith a kada 
which was not pawned by the accused and 
yet which happened to belong to the child 
as is admitted. No explanation has been 
given as to what kind of kada the accused 
pawned or how he obtained it. Also we 
would observe that it is most unusual dora 
goldsmith to mark property which is pawned 
with bim for identification in this manner. 
This is generally done by tying on a piece of 
‘cloth or a piece of paper. We also note 
*.that the goldsmith refers to the same 
type of mark being put on at the time of 
purckase as was puton by the witnesses 
at the time of seizure, and in our opinion 
what has happened is ihat there has been 
a mistake either by the goldsmith in 
making his deposition or by the Judge 
in recording the evidence and that instead 
of “when the kada was purchased” what was 
said by the goldemith or intended to be said 
by him was “when the kada was seized”. 
It is to be noted that the goldsmith does 
not say that he put on the mark him- 
self which he presumably would have done 
if the mark had been made at the time 
-of purchase, 

The learned Additional Sessions Judge 
.has based his conviction cn the fact that 
the accused was Jast seen with the child, 
-tbat he pawned on the morning on which 
the child ‘disappeared a kada with a 
goldsmith and that kada has been identi- 
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fied as the child’s and admitted to be his, 
that the accused absconded that night when 
the Police were about to begin investigation. 
and that he was found working in Raigarh 
State under an assumed name. These 
facts are, in our opinion, quite sufficient 
to sustain the conviction. There is also, 
however, an additional piece of evidence 
which the learned Judge has discarded 
and, in our opinion, wrongly dis- 
carded. We refer to the confession taken 
by a First Olass Magistrate at Raigarh 
in which there is a full confession of the 
crime. The learned Judge has stated that 
the confession was recorded with due regard 
to-the provisions of s, 164 and s. 364 of 
the Criminal P. O. except in one detail 
which the learned Judge describes as “one 
little slip which had inadvertently crept 
in”, namely, that the statement was not 
signed by the accused himself, This, on 
the authority ofthe decision of their Lord» 
ships of the Privy Oouncil in Nazir Ahmad 
v. Emperor (1), thelearned Judge considers, 
of necessity Vitiates the proceedings dnd 
inadmissible. The 
authority of Nazir Ahmad v. Emperor (1), 
dces not extend nearly as far as that, In 
that case the disregard of the provisions 
of ss. 164 and 364 of the Oriminal P, O. 
was so flagrant that their Lordships held 
that no question of the consideration of 
the curability of the admission under s, 533 
of the Oriminal P, O. arose atall. If an 
inadvertent omission to obtain the signa- 
ture of the accused to a statement made 
under s. 164 were to vitiate the confession, 
s. 533 of the Oode would be rendered entirely 
otiose. It is exactly for a case of the 
nature before us that the provisions of 
s. 533 of the Oriminal P. O. are enacted, 
The signature is not taken as a proof of 
the accuracy of the statement to which it is 
appended but in proef of the fact that the 
statement was actually made. In this parti- 
cular case not only has the Magistrate 
given evidence to show that the states 
ment was made as recorded by him, but 
the accused himself has admitted that he 
made this particular statement. That being 
so, there can be no possible prejudice to 
the accused in giving proof that the state- 
ment actually was made. In holding that 
the confessional statement should have been 

(1) 17 L 629; 163 Ind. Oas. 881; 38 Bom. L R 987; 
(1936) O W N 505; (1936) M W N 745; 1936 OL R 
437 (2); AI R 1936 PO 253 (2); 1936 A L R 747; 9 
R P O 57; (1936) A L J 895; 37 Or. L J 897; 40 0 W 


N 1221; 17 P L T 594; (1936) Or. Cas, 752 (2);71 M 
LJ 476; 39 PLR 43; 44 L W 58319 NLJ 214; 


64 OL J 445 (PO). 
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«admitted, we do not wish to derogate from 
“the strictures passed in this Court in 
Neharu v. Emperor (2) and on subsequent 
occasicns, We affirm the principle that 
no otter procedure than that which has 
been detailed in the Criminal P. O. can 
be followed, but we also desire to emphasize 
that the omission to take the accused's 
signature toa statement is not necessarily 
fatal to the admissibility of the statement 
in every case as the learned Judge appears 
to think. The judgment of their Lordships 
of the Privy Council in Nazir Ahmad vV. 
Emperor (1) does not abrogate s. 533 of 
the Criminal P. ©. and indeed could not 
do so, The case throughout has disclosed 
evidence of such an overwhelming: nature 
that the excessive cautior of the learned 
Judge, possibly in respect of the extra- 
judicial confession and certainly in the 
case of the admissibility of the confes- 
sion recorded undere., 164 of the Criminal 
P. C. has not affected the result, 

On the question of sentence there can, in 
oar judgment, be no doubt whatever. A 
crippled child was here murdered for the 
sake of the value of a silver bracelet, 
There are no extenuating circumstances 
whatscever and we dismiss the appeal and 
confirm the sentence of death. 


8. Appeal dismissed. 
(2) I L R(1937) Nag. 268; 168 Ind. Oas. 962; 38 
Or. LJ 642; 9RN 281; A I R 1937 Nag. 220. 
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ALLAHABAD HIGH COURT 
Criminal Appeal No, 74 
- . and he oa i 
Criminal Revision No. 64 of 1940 
August 13, 1910 ` 
MOHAMMAD ISMAIL AND HAMILTON, JJ, 
NATHU— APPELLANT 
` versus 
EMPEROR—Opp: sits Party 
_ Penal Code (Act XLV of 1860), s. 302’— Scope ex- 
plained—Case not governed by 3.83 and the accused 
young man of normal understanding and mature 
mind—Lesser sentence, when justified. 

Section 302, I. P. O., provides two punishments, In 
the absence of any extenuating circumstances -the 
sentence of death is the only appropriate sentence. 
The Court whose duty it is toaward punishment 
must exercise its own discretion. The discretion is 
to be exercised in a judicial manner and not arbi- 
trarily. If the case is not governed by the provisions 
of s. 83, I. P. O., and the accused is a young man of 
normal understanding and mature mind, éhe age by 
itself will not be sufficient to justify the awarding of 
the lesser sentence, particularly if the offence is com- 
mitted ina cold-blooded manner and has been the 
result of a premeditated plan, On the other hand, if 
in consequence of inexperience and youth, the 
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prisoner commits murder in vindication of a supposed 
wrong, the youth in conjunction with other circum- 
stånces may be taken into consideration in favour of 
the accused and the lesser of the two punishments 
may be awarded. -147 Ind. Oas. 630 (1) and 174 Ind. 
Oas. 881 (2), relied on. 129 Ind. Oas, 228 (3), ap- 
proved. 

Held, on facts of the case that though the offence 
fell under s. 302, yet there were sufficient extenuating 
circumstances, apart from the youth of the accused 
to justify the sentence of transportation for life. 


Cr. A, and Or. R. from the order of the 
Stesions Judge, Jhansi, dated July 10, 1939, 


Mr. J. R. Bhatt, for the Appellant. 
The Deputy Govt. Advocate, for the Crown, 


Mohammad Ismail, J —This is an ap- 
peal by Nathu who has been ccnvicted under 
s. 302, I. P. C. and sentenced to transporta- 
tion for life. A learned Judge of this 
QOourt has issued a notice to the appellant 
calling upon him to show cause why the 
sentence should not be enhanced. The 
prosecuticn case is that the appellant Nathu 
and his father originally residedin village 
Sonehta in the sub-division of Orai. Many 
years ago, Nathu’s father shifted to Hamire 
pur ,District and settled down in village 
Atrauli, Nathu lost his parents about 11 
years ago. After the death of bis parents 
Nathu and his sister went back to village 
Sonehta and began to live with Bhagirath, 
deceased, Bhagirath is a relation of the 
appellant Nathu. It is stated that Bhagirath 
treated the children badly and did not look 
after them, with the result that they ran 
away after staying with Bhagirath for a 
few months Nathu is now about 19 cr 20 
years of age. On reaching the age of dise 
cretion, he demanded some ornaments bese 
longing to his father which are said to have 
been deposited with Bhagirath for safe 
custody. Bhagirath did not deny that he 
was entrusted with the ornaments but re 
fused to return them because he had spent 


money on the maintenance of Nathu and 


his sister. Nathu repeated his demands 
several times at intervals but with no 
result. Itis stated that a few hours before 
the occurrence there was a quarrel between 


-Nathu and Bhagirath, deceased, on account 


of the ornaments. On tha night between 
March 6 and 7, Bhagirath and his children 
were sleeping in the courtyard of their 
house, It is stated that about midnight 
Nathu entered the courtyard and struck 
Bhagirath with a ‘gandasa," The latter 
succumbed to the injuries almost instan- 
taneously. Bhagirath's ¢hildren Mohna and 
Mst. Garhiya were sleeping close to their 
father. They woke up and saw the accused 
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striking Bhagirath. They raised an alarm 
which attracted the neighbours who rushed 
to the place of occurrence, The appellant 
then ran away leaving the ‘gandasa.’ and 
a pair of shoes behind. The mukhia of the 
village on being apprised of the fact sent a 
report to the Police Station. = 

The Sub-Inspector reached village Sonehta 
on the night between March 7/8. He 
found the blood-stained gandasa with which 
Nathu is alleged tohave struck Bhagirath 
in the house and also a pair of shoes. It 
is now proved that the ‘gandasa’ had 
human, blood-stains upon it. Nathu bad 
been arrested by the villagers, At the 
time of the arrival of the Sub-Iuspector he 
was wearing a bloodestained dhoti. It is 
stated that he made over a blood-stained 
turban and a shirt to the Sub-Inspector. 
These articles were found in the house 
occupied by the appellant. The appellant 
pleaded not guilty but the learned Sessions 
Judge upon a consideration of evidence 
‘and circumstances convicted and sentenced 
‘the appellant as stated above. The prose- 
ution story is satisfactorily proved by the 
“statements of Mohan and Mst. Garhiys, who 
are eye witnesses to the incident, The 
‘racovery of blood-stained clothes from the 
person and the house of the appellant is a 
-strong corroboration of their evidence, The 
learned Sessions Judge has found that the 
-story of the accused that Bhagirath was 
entrusted with the jewellery belonging to 
the appellant's father is probably correct. 
‘Having regard to the age of the appellant 
“and the fact that he had a grievance against 
the deceased, the learned Sessions Judge 
«sentenced the appellant to transportation for 
‘life. We are satisfied that the case against 
the appellant is fully established, 

On the question of sentence it ig not 
possible to lay down any hard and fast 
‘rule of universal application. Each case 
-must be decided on its own merits and 
“the punishment should be awarded suit- 
-able to each case, Section 302, I, P. 0O. 
-provides two punishments, In the absence 
of any extenuating circumstances the sen- 
-tence of death is the only appropriate sen- 
‘tence. The Oourt whose duty it is to 
award punishment must exercise its 
-own discretion. The discretion is to 
be exercised in a judicis! manner 
-and not arbitrarily. If the case is not 
governed by the provisions of s. 83, I. P, 
O., and the accused is a young man of 
-normal understanding and mature mind, the 

- -ago by itself will not be sufficient to justify 
-thë awarding of the lesser sentence, parti- 
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cularly if the offence is committed in a 
cold-blooded manner and has been the 
result of a „premeditated plan. On the 
other hand, ifin consequence of inexperi- 
ence and youth, the prisoner commits 
murder in vindication of a supposed wrong, 
the youth in ccnjunction with other circum- 
stances may be taken into consideration in 
favour of the accused and the lesser of the 
two punishments may be awarded. This 
question has been considered in several 
cases. We proceed to notice a few of them. 
In Ghunnai v. Emperor (1), a Bench of this 
Court held that : . 

“However, horrible the crime, a boy of his age 
should not be hanged, that at the age ofliand 16 
when a boy had just come to the age of puberty he 
may do many things then which he would never 
dream of doing when he was older and that sen- 
tence of death should be remitted to transportation 
for life,” 

The learned Judges upon a consideration 
of all the circumstances considered that 
the death sentence was not the appropriate 
sentence in that case. In Mohammad Din 
Mehar Din v. Emperor (2), a Bench of the 
Lahore High Oourt observed : f l 

“We disagree, however, with the learned Judge 
when he thought that he was bound to condemn 
both these boys to death, Their ages are in the 
heading of the judgment as 12 years. The learned 
Judge, however, comes to the conclusion that they 
are 16 and 17. We have had the advantage of 
seeing them here ourselves and we would put their 
ages inthe neighbourhood of 153. Not only do we 
think that it would be wholly wrong to hang boys 
of this age, but in this case there is some evidence 
contained in the confessions which is of course the 
real evidence against both of them, thatthere was 
provocation atthe hands of Dullah, the father of 
Bashir, who was murdered....... TARA x 

In that case it will be noticed that the 
accused were very young and there was 
evidence of provocation. In In re Kolanda 
Nayakkan (3), a Bench of the Madras High 
Oourt held : ; , 

“ In cases where the murder has been deliberately 
planned and is essentially of a cold-blooded and 
contemptible nature, whatever the age of the ac- 
cused might be, provided his case doesnot come 
under s, 22, Madras Children Act (IV of 1920), the 
capital sentence would usually be the appropriate 
one. ; i 

With these observations we respectfully 
agree. It may be mentioned that’ it.is 
always open to the Prov. Govt, to remit the 
sentence in the exercise of their preogative 


(1) A I R 1934 All. 132; 147 Ind, Oas. 620; 35 Or. L J 
448; (1934) A L J 143; 6 R A 530; (1934) Or. Caa 
190 


(2) A I R 1938 Lah. 200; 174 Ind, Cas, 881; 39 Or. L 
J199; 40 P L R 401; ILR (1937) Lah, 658; 10 RL 
7 t 


8. 

(3) 53 M 561; 129 Ind. Cas. 228; A I R 1930 Mad. 972; 
32 Or. L J 261; 59M L J 939; 32 L W 220; (1930) M W 
N at Ind. Rul. (1931) Mad. 228; (1930) Or. Cas. 
1188. ; | 
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of: merey.- The duty of- a Oourt of Justice 
is to interpret the law and not to legislate. 
: The presiding officer however may make 
a recommendation for mercy in suitable 
cases. In the present case we find no 
difficulty in upholding the sentence of 
‘transportation for life imposed by the learned 
Sessions Judge. It has been held on evi- 
dence that Bhagirah treated Nathu, appel- 
lant, and his sister unkindly. It is also in 
evidence that the deceased misappropriated 
the ornaments belonging to the minora, 
Apparently the appellant brooded upon his 
ill-treatment at the hands of the deceased 
and a few hours before the occurrence 
Bhagirath deceased had refused to return 
the ornaments entrusted to his care. Nathu 
finding that he had no means of recovering 
the property took the law into his own hands 
and killed Bhagirath at night. While the 
offence clearly comes within the purview 
of s. 302, I. P.O. we consider that there 
are sufficient extenuating circumstances, 
apart from the youth of the appellant, to 
.justify the sentence passed upon the ap- 
pellant by the learned Sessions Judge. 
In the result we dismiss the appeal and 
confirm the sentence of transportation for 
‘life passed upon Nathu, appellant. The 
notice for the enhancement of sentence is 
‘discharged. 


D. Appeal dismissed. 


' OUDH CHIEF COURT $ 
. Oivil Revision Application No. 114 of 1938 
September 21, 1940 
enti G. Hasan, J.. . < 
M. RAJ BAHADUR—APPLIOANT . > 
versus ` 
RAJA RAM—OprosiTs PARTY 
LU, P. Temporary Postponement of Ezecution 
Decrees Act (X of 1937% 8, 5— Plaintif claiming 
exemption from limitation onthe ground of acknow- 
ledgment — Whether can subsequently rely on the 
. benefit of 8. 5— Provincial Small Cause Courts 
-Act (IX of 1887), e, 25 — New plea raising a 
question of law, if can be raised for first time in 
revision i \ . : 
Where a suit is instituted after the expiration of 


.the period prescribed by the law of limitation the - 


. plaintiff should state the ground of exemption but 
where the plaintiff has stated a ground he is not 
precluded from relying on any other ground specially 
when such ground is furnished by an Act of the 
Legislature. Consequently where the plaintiff claims 
exemption from limitation on the ground of an 
acknowledgment, he can subsequently rely on the 
benefits proyided by s. 5 of the U, P, Temporary 
Postponement of Execution of Decrees Act, 1937, j 

In revision under s, 25, Provincial Small Oause 
Courts Act, a new plea raising a question of law 


can be entertained for the first time though it was i 


191—39 & 40 
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not specifically raised in the trial Oourt or in the 
grounds of revision. 136 Ind, Oas. 737 (2), relied 
on, 

O.R. App. of the order of the Munsif 
(As Judge, Small Oause Oourt) Balmau, at 
Rae Bareli, dated September 9, 1938, 


Mr, Ganesh Prasad, for the Applicant. 


Mr. Hyder Husain, for the Opposite 
Party. 


e e. 

Judgment. — This is an application 
under s. 25 of the Prov, Small Cause 
Courts Act arising out of the suit filed by 
the plaintiff on the basis of a pro-note, dated 
July 9, 1935. é 

The crdinary limitation for filing the 
suit expired on July 9, 1938, and the suit 
was filed on August 8, 1938. In para. 3 
of the plaint the plaintiff sought exten- 
sion of limitation by reason of an acknow- 
ledgment of liability by the defendant on 
December 25, 1937. The plaintiff relied on 
this date as the basis of his cause of action 
on the ground that the defendant had 
signed tbe annual account submitted bg 
the plaintiff to the defendant. The account 
is Ex. 4, The defendant among other 
things pleaded bar of limitation and urged 
that the suit had become time-barred on 
July 9, 1938, and Exs. 2to 4 the accounts 
signed by the defendant did not save 
limitation. The lower Court accepted the 
defence and dismissed the suit as time- 
barred. The plaintiff has filed the pre- 
sent application against the dismissal of 
that suit. 
` The learned Oounsel for the applicant 
contends that under s, 5 of U. P: Act Xe 
of 1937 the time for filing of suits against 
agriculturists was extended for six months 
with effect from January 1, 1938, the date 
of its coming into force till June 30, 1938, 
He relies in support of his contention on a 
decision of the Allahabad High Oourt in 
‘Badri Prasad v. Ram Narain Singh 1938 
Revenue Decisions, page 893 (1). I am of 
opinion that this contention must prevail and 
the suit must be held to be within time, 


The learned Oounsel for the opposite 
Party contends that the plaintiff should 
- not be allowed to urge this new plea as he 
-Came to Court basing his cause of action 
. upon Certain acknowledgments of liability. 
He relies on O. VI, r. 7 of the Civil P. 
O. and urges that the plaintiff should 
have specifically stated+ this new ground 
` (1).1938 R D 893; 180 Ind. ‘Oas, 50; (1938) A L-J 
1074; IL RUSIYA All. 1001; AT R 1939: AN; 157, IUR 
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if he claimed exemption from the law of 
limitation. It is true that where a suit is 
instituted after the expiration of the period 
prescribed by the law of limitation the 
plaintiff should state the ground of exemption 
but I am of opinion that the plaintiff is 
not precluded from relying on any other 
ground specially when such ground is 
furnished by an Act of the Legislature. It is 
also urged that this plea is not taken eve 
in the grounds of appeal. It is trug tha 
though the grounds of appeal question the 
decision of the lower Oourt on the point 
of limifation yet they do not specifically 
refer to the provisions of Act X of 1937, 
(Temporary Postponement of Execution of 
Decrees Act, 1937), I am, however, of opinion 
that the question raised is one of law and 
even though it was not specifically urged 
in the lower Court it can be entertained 
here vide Official Liquidator of M. E. 
Moolla Sons, Limited v, Mrs. Perrin R. 
Burjorji 59 I. A. 161 (2), The learned 
Counsel for the cpposite party further cone 
tends that there is no evidence on the 
%ecord to show that he is an agriculturist 
within the meaning of Act X of 1937 and 
is entitled to take advantage of the provis 
sions cfs. 5 of that Act. The defendant 
himself in para. 5 of his written statement 
admiis that he is a zamindar and an agri- 
culturist. I can, therefore, see no jusitifi- 
cation fcr not allowing the plaintiff the 
benefit cf s. 5 of Act X of 1937. “The 
language of s. 5 of the Act is perfectly 
clear that'in computing the period of limi- 
tation fora suit for money against an agri- 
e culturist the period during which the Act 
remained in force is to be excluded. It may 
also be mentioned that in a subsequent 
Act of the Provincial Legislature namely the 
Tempcrary Pcstponement of Execution of 
Decrees Amendment Act of 1938, (Act XV 
of 1938) the period of six months mentioned 
“in s. 5 of Act X of 1937 was further ex- 
tended by the substitution of twenty-four 
months for the six months mentioned in 
s, 5of Act X of 1937. In this view of the 
matter the suit of the plaintiff was within 
time and ought not to have been dismissed. 
Te is not necessary to enter into the other 
question whether Exs. 2 to 4 the accounts 
signed by the defendant constitute an ad- 
mission of liability within the meaning of 
s. 19 of the Indian Lim. Act, 
I hold that the suit was within time 


(2) 59 I A 161; 136 Ind. Cas, 737; Ind. Rul. (1932) 
PC 151; A 1R 1932 P O18 360 W N6877; 550L 

. J 362; 1OR 212; (1932) M W N GEO; 34 Bom L R 1021; 
(1932) A L J 706; 36 LW 75; 63M Ld 131 (PO). 
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The judgment of the Court below is set 
aside and the suit decreed with further 
interest ab 6 P. a. In these circumstances 
I make no order as to costs. 


D, Order accordingly. 


RANGOON HIGH COURT 
Full Bench 
Criminal Reference No. 86 of 1939 
December 21, 1939 
Ropgerts, C. J., Mya Bu AND 
Donkey, JJ. 
THe KING—PROSEOUTOR 
versus 


AUNG NYUN AND ANOTHEB— AOGUSED 

Penal Code (Act XLV of 1860), ss. 299, 300, 304— 
Culpable homicide under s. 299 with intention of 
causing bodily injury likely to cause death, if can 
exist independently of s. 300 — Scope of s. 304—Con- 
struction of s3, 299, 300 and 301—Distinction between 
two degrees of guilt divided by s. 304 in case of offence 
of culpable homicide, explained—S. 299 and nat a. 300 
must be looked to in deciding under which part of 
s. 304 the offence falls—S. 300, applicability explain- 
od—“Intention t0 Cause.......... we death” in a. 299, 
explained —Knowledge of effects of blow or intention 
to cause those effects, if canbe presumed from nature 
of injuries—Oulpadle homicide and murder—Scheme 
of Code stated—S. 300 (3) contains new definition of 
culpable homicide amounting to murder— Knowledge: 
of effect of injury, if necessary—Meaning of s. 300 (3) 
— Interpretation of Statutee—Penal law —Interpre- 
tation in favour of subject in case of doubt, 

Per Full Bench (Mackney, J. in order of reference, 
contra).—Before deciding that a case of culpable 
homicide amounts to a prima facie case of murder 
there must be proof of intention sufficient to bring it 
under s. 300, I, P. O. Oulpable homicide under s. 299 
with the intention of causing such bodily injury as is- 
likely to cause death can exist consistently with 
the other sections of the Code dealing with the causing. 
of death and bodily injury, even inthe case where 
none of the exceptions set out in s. 300apply. [p. 319, 
ool. 2; p. 318, col. 1.] 

{Case-law referred to.] 

In considering the scope of s, 304, I. P. O., care must 
be taken to avoid confusion of thought, First, 
culpable bomicide is defined in s. 299, and then 
certain classes of culpabl$ homicide are said to be 
prima facie murder, that is unless any of the mitigat- 
ing circumstances set out in the exceptions to s. 300 
apply. If they do apply the prima facie presumption 
that the offence is murder is removed and the offence 
becomes culpable homicide not amounting to murder, 
But there is another class of offences which amount. 
to culpable homicide, namely those in which the 
presumption of murder is never raised at al) because 
the intention ascribed tothe offender in s. 300 is not. 
apparent, [p. 320, col. 1.] 

Section 304, I. P. O., divides the offence of culpable. 
homicide into two degrees of guilt, the graver of. 
which depends on the intention proved or to be 
inferrede from all the circumstances and the less 
serious of which does not depend on intention at all.. 
But though the absence or presence of intention is the 
criterion to be adopted in deciding on which side of 
the line an offence under s. 304 falls; that is, whether 
on the graver or on the less serious side there are 
eases in which there js an intention which makes the 
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offence the graver offence of culpable homicide but 
which would yet fall short of the intention requisite 
to satisfy s, 800. Where no higher intention can be 
imputed than to inflict an injury which is in fact 
likely to cause death, there is the graver degree of 
guilt in culpable homicide, but there areno elements 
which bring the case under s. 300: Section 300 would 
only apply if it were possible to go a step further and 
say that the offender intended the injury to be 
sufficient in the ordinary course of nature to cause 
death, or knew that in the special circumstances of 
the case not death merely but the death of the parti- 
cular person to whom the harm was caused was 
likely. If he knew that, he had knowledge from 
which the intention to cause that person’s death 
could be inferred. Confusion is reached if s. 300 is 
looked to when deciding under which part of s. 304 
the offence of culpable homicide falls, The section 
to be regarded in this connection is s. 299 which alone 
defines the separate offence of culpable homicide not 
amounting to murder. {[p. 320, col. 2.] 

[Oase-law referred to.] 

Por Mosely, J. in order of reference.—The expres- 
sion “intention to cause such bodily injury as is 
likely to cause death" ins, 299, I P.C., merely means 
an intention to cause a particular injury, which 
injury is, or turns out to be, one likely to cause 
death. Itis not the death itself which is intended, 
nor the effect of the injury. 171 Ind. Oas. 574 (1), 
referred to. [p. 310, col, 1.] 

Knowledge of the effects of a blow or intention to 
cause those effects can be presumed from the nature of 
the injuries actually inflicted when those injuries are 
to a vital part of the body, such as the head, heart, 
liver or abdomen. The reason is simply thata vital 
part of the body is a part, serious injury to which is 
known to be sufficient in the ordinary course of nature 
to cause death. The same reasoning may apply to 
cases where the blow is so severe that a limb is 
severed. But knowledge cannot always be so pre- 
sumed. [p. 312, col. 1.] 

The scheme of the Code is first to define culpable 
homicide in s. 299, then to lay down ins. 300 that 
one of the three definitions of culpable homicide 
given in s, 299 [299 (a)] and other fresh definitions 
of culpable homicide amount tomurder if the excep- 
tions given do not apply, then to give the punish- 
ment for murder (s. 302), and finally to give the 
punishment for the residuary cases of culpable 
homicide not amounting to murder, irrespective of 
whether they do not so amount by reason of the 
exceptions of s. 300 applying, or whether they are 
offences of culpable bomigide pure and simple which 
do not so amount because they are not hit by s. 300. 
Cases where death is intended can only be merely 
culpable homicide by reason of the exceptions to 
s. 300 applying. (In this one instance s. 304 (1) 
refera back to s. 300.) They are mentioned in the 
first part of s. 304 pari passu with cases falling under 
5, 299 (b) merely because the same maximum punish- 
ment was thought suitable in both cases. (p. 310, 
col. 2; p. 311, col. 1.] 

Section 300, sub-a. (3), I. P. C., contains a new 
definition of culpable homicide which is not contained 
in s. 299, and says that it amounts to murder. This 
sub-section does not mean any more than doing an act 
with theintention of causing such bodily injury to 
any person as is or turns out to be sufficient in the 
ordinary course of nature tocause death, Knowledge 
of the effect of the injury is not required. fp. 310, 
col. 1 : 

Al A of the penal law must be interpreted, 
if thereis room for doubt, in favour of the subject, 
and most of all the provisions relating to the offence 
of murder. [p. 311, col, 2} - Ei g ee 
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“Or. Ref. from an order of the Sessions 
Judge, Toungoo, dated July 8, 1939. 


Crder of Reference. 


Mosely, J.—The appellant, Aung Nyun, 
aged 24, was found guilty of the culpable 
homicide not amounting to murder of the 
deceased Po Thaung, an offence punishable 
under s. 304, Part I, I. P. C., and was sens 
tdhced to tên years’ rigorous imprisonment. 
His elder brother the appellant Po Lun, 
aged 35, was found guilty of abetment of 
the same offence punishable under the 
same part of the same section read with 
s. 114, I, P.O., afd was sentenced to ten 
years’ rigorous imprisonment. The facts 
of the case are very eimple and, in my 
opinion, the guilt of the two appellants was 
clearly proved. The attack was committed 
on the night of April 25, 1939, in the hut 
of the deceased Po Thaung and his wife 
Ma Kha (P. W.No. 1) when they were 
asleep in their bed, The deceased made a 
dying declaration before the Assistant 
Surgeon, Dr. Bell (P. W, No. 8), in thee 
hospital on the next day: there was no 
time to send for a Magistrate. The 
deceased said that he woke up and saw 
Po Lon (Po Lun) standing with a torch 
behind Aung Nyun, and Aung Nyun cut 
him witha dashe cn his shoulder. He had 
been lying on his left side, He and his 
wild got up and called for help, and while 
he was Calling he again cut him on his left 
hand. His wife opened her torch when she 
got up. Then one ran in one direction and 
the other in another direction. There is 
no doubt that the deceased and his wife 
denounced the two appellants at once and 
gave the same account of the assault to Po 
Hnya (P. W. No. 2) and Maung Lay (P, W. 
No. 6). The headman, U Po Tin (P. W. 
No. 7) tried tomake out that Ma Kha told 
him that she did not recognize the as-s 
sailants, but his note book was sent for at 
once and his account of it (Hx, E) is to 
the same effect as above, 

Ma Kha (P. W. No. 1) is, as the learned 
Sessions Judge remarked, rather a confused 
witness, but her account is substantially 
the same. She says that she woke up hear- 
ing her husband assaulted or crying out, 
and then saw a torch flashed athim. She 
flashed her own torch and saw Aung Nyun 
and Po Lun, Aung Nyun with a da and Po 
Lun with a torch. Aung Nyun then cut her 
husband, she thought, on the shoulder. It 
would seem however that. this second wound 
was on his hand. Perhaps he may have been 
defending himself with it. In her examina- 
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tion in the committing Court (Ex. 1) she 
was uncertain as to whether she flashed 
her torch and saw the assailants before she 
got up and whether her husband was cut 
twice before he got up. There again’she 
said that the second, blow was given after 
he gotup. The motive-of the assault was 
said by Ma Kha to have been a quarrel 
something over a month before between 
the deceased and a sister of the accused, 
Ma Gun. In the dying declaration the de- 
ceased said it was with her father U Kya. 
Accordifig tothe evidence of the medical 
witness in the committing Oourt (Ex. A) 
the deceased had (1) an iftcised wound from 
the root of the little finger of the left hand 
up tothe forearm; (2) an incised wound on 
the right shoulder blade cutting off part of 
the bony process including the muscles of 
the shoulder; and (3) a superficial incised 
. wound on the root of the right side of the 
neck. The blow on the shoulder was caused 
with great force. The witness said that the 
first and second injuries could have been 
Caused by the same blow. He appears to 
have meant that the second and third in- 
juries could have been caused by one blow. 
The deceased was in a dangerous condition 
from shock and loss of blood when brought 
to hospital. The injuries on the hand and 
shoulder went gangrenous, and he died on 
May 1, and post mortrem washeld on the 
same day. ° 
In the committing Court the doctor des- 
oribed the injury on the shoulder as guffi- 
cient in the ordinary course of nature to 
e cause death, but that opinion was evidently 
tightly not accepted by the Judge. At the 
Sessions trial the same witness (P. W. No. 9), 
said that the injury was not in a vital part, 
and:tkat the deceased would not have died 
if the wounds had not become septic, The 
defence was that the accused were falsely 
*denounced:oub of enmity. They cited wite 
nesses to an alibi whose evidence has been 
adequately discussed and properly discredit- 
ed by the learned Sessions Judge, and I do 
not propose to comment further on it. The 
learned Judge quoted the cases in Emperor 
(The King) v. Abor Ahmed (1) and Reg, v, 
Govinda (2). The learned Judge found (at 
p. 19 of his judgment) that the accused 
Adug Nyun must have known that the 
injuries which he inflicted were likely .to 
cause death, and was therefore guilty of 
‘culpable homicide: Thie finding would not 
make theappellants guilty under the first 
(1) 1937 Rang. 384; 171 Ind. Oas. 574; A I R 1937 


Rang, 396:10 R Rang. 165; 38 Or. L J 1097. 
(2) 1 B 342, 
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part, though it might make them guilty 
under the second part of s. 304, I. P. O., 
which punishes an act done with the 
knowledge that it is likely to cause death, 
but without any intention to cause such 
bodily injury as is likely to cause death. 
Fox, J., however, was of opinion in Shwe 
Ein v. Emperor (8) that the second part of 
s. 304, I. P. O., was inappropriate to a 
case where death was caused by an act done 
in the intentional causing of bodily injury 
to a particular individual, On the other 
hand, the first part of that section punishes 
acts done with the intention of causing either 
death (where the exception to s. 300 apply) 
or such bodily injury as is likely to cause 
death. in Reg. v, Govinda (2) the meaning 
was explained of the words in cl. 2 of s. 300, 
“act done with the intention of causing such bodily 
injury as the offender knows to be likely to cause the 
death of person to whom the harm is caused.” 

The learned Judge appears to have been 
guided by the judgment in Emperor (The 
King) v. Abor Ahmed (1), a Bench decisien 
of this Court, It is said there (at p. 395*) 
that everybody must be held to know that 
a violent blow of the nature in question 
with a formidable weapon is likely to 
cause death wherever the blow may fall; 
but the learned Judge did not think that. 
any intention higher than that could be 
imputed against the appellant. The convic- 
tion there however was under the first part 
of s. 304. In that case the injury was on 
the leg above the ankle, and the blow was 
given with such force that the bones and 
arteries were cut through. In Emperor 
(The King) v. Abor Ahmed (1) the learned 
Judge evidently meant to say either that 
the act there was done with the intention 
of causing such bodily injury as was likely 
to cause death and that no intention higher 
than that could be imputed against the 
appeallant, or else to say that intention 
was to cause such bodily injury as was 
known to be likely to cause death, and 
that no intention higher than that could 
be imputed, The law on the sube» 
ject and the interpretation of s. 304 
and s. 299 and their distinction from the 


"second and third parts of s. 300, I. P, O., is 


contained in a ruling of a Bench of this 
Court in Apalu v. Emperor (4). That ruling 
follows Shwe Hin v. Emperor (3). So far 


‘as I dm aware Apalu v. Emperor (4) bas 
‘not been dissented from. It lays down that 


_ (3) 3 L B R 122; 3 Or. L J 355. : 
| (4)1 BR 285; 75 Ind, Gas, 295; A IR 1923 Rang, 174; 


-24 Or. L J 919, ; 
L 
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that part of 8. 299 which deals with acts 
causing death done with the intention of 
„causing such bodily-injury as is likely to 
cause death (the wording is repeated in 
s. 804, Part I), amounts to murder only 
when it can be held that the likelihood of 
death is so great that the bodily injury 
intended to be inflicted must be held to be 
an injury sufficient in the ordinary course 
of nature to cause death so as to bring the 
case within cl. 3 of s. 300. Where the 
degree of likelihood is not sufficiently 
high the intention does not exceed the 
intention of causing such bodily injury 
as is likely to cause death, and the offence 
is that of culpable homicide not amounte 
ing tomurder. The sentence of ten years’ 
rigorous imprisonment was well merited by 
each appellant. I would dismies these two 
appeals. Since writing the above, I have 
had the advantage of reading the judg- 
ment of my brother Mackney. I regret that 
I cannot agree with the view of the law 
expressed there. Section 299, I. P. O., is as 
follows—(I inseri the usual marks to indicate 
the sub-clauses) : 

“Whoever causes death (a) by doing an act with 
the intention of causing death, or (b) with- the 
intention of causing such bodily injury as is likely 

“to cause death, or (e) with the: knowledge that he 
is likely by such actto cause death, commits the 
offence of culpable homicide." 

Section 300, I. P. O., is as follows, omit» 

ting the fourth part which need not be con- 
sidered here : 
- “Except in the cases hereinafter excapted, culp- 
able homicide is murder, if the act by which the 
death is caused is done with the intention of causing 
death, or 

secondly, if it is done with the intention of 
causing such bodily injury as the offender knows to 
be likely to cause the death of the person to whom 
the harm is caused, or 

thirdly, if it is done with the intention of causing 
bodily injury to any person and the bodily injury 
intended to be inflicted js sufficient in the ordinary 
course of nature to cause geath,..... 

The important cases excepted are those 
where it is said that culpable homicide is 
not murder where the act is done under 
provocation, or in exercise of the right of 
private defence or in a sudden fight, etc. 
The reference proposed by my learned 
brother propounds the question whether 
the second offence (b) described in s. 299, 
i. e. causing death by an act done with the 
intention of causing such bodily injury as 
is likely to cause death, constitutes the 
offence of culpable homicide not amounting 
to murder, and is punishable under the 
first part of s. 304, or whetherit constitutes 

.the offence of murder and is punishable 


‘under s. 300. My brother is of the opinion | 
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that a finding under a. 299 (b) is identical, 
or usually identical, with the finding under 
cl. 2 of s, 300, I. P. OC, 

“where the act is done with the intention of caus- 
ing such bodily injury as the offnder knows to be 
likely to cause the death of the person to whom 
the harm is caused,” 

and isa finding of murder. The question 
can only arise in the'appeal which we have 
to decide in this way; there is an implied 
acquittal on the charge of murder, but if 
my Lord the Ohief Justice so directs, under 
para, 14 of the Appellate Side Rules (Ori? 
minal), (p.517 of the Rules and Orders of 
this Court), and if the answer to tke ques- 
tion propounded is that the offence of which 
the accused was feund guilty here was one 
of murder, then the sentences passed under 
s. 304, Part I, might be enhanced in revi» 
sion to sentences of transportation for life. 
I will summarise the arguments advanced 
by my brother before I give the view 
which I takesand which has long been the 
accepted one in this Court. ‘There is no 
justification,” it is said, “for drawing a dise 
tinction between an act causing death, which 
is done with the intention of causing such 
bodily injury as is likely to cause death, and 
an act cusing death which is done with the 
intention of causing such bodily injury as is 
known to be likely to cause death. The 
I, P. O. seeks to make man who inflicts 
bodily injury responsible only for the kind 
of bodily injury which he intended to cause 
and knew himself likely tocause, Inten- 


-tion tocause such bodily injury as is likely 


to cause death cannot be assumed unless the 
offender also knows that the bodily injury 
which he intends to inflict is likely to cause 
death.” y 


It is said thatthe phrase used in s. 299 
(b) refers to cls, 2 and 3 of s. 300, “The 
words ‘sufficient in the ordinary course of 
nature to cause death’ are used to describe 
hurts which are sufficient to cause death withe 
out special circumstances intervening. Ir 
describing injuries which only in special 
circumstances are sufficient to cause death, it 
is more appropriate to use the words ‘known 
to be likely to cause the death of the person 
to whom the harm is caused’ (s. 303, cl. 2).” 


Lastly it is said that the infliction of 
bodily injuries, though they may be intende 
ed and though likely in themselves to 
cause death, is not culpable homicide at all 
if the injuries are not known to the offender 
to be likely to cause death. The view which 
I take is that the Code itself draws the dis- 
tinction between intended acts merely likely 
to cause death [s. 299(b)], and intended 
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the death of the person to whom the harm 
is caused [s. 300 (2)}. In other cases quoted 
the I, P. O., does not require both inten- 
tion and knowledge, but intention or know- 
ledge, e. g. in sa. 321 and 332, I. P.O. The 
expression “intention to cause such bodily 
injury as*is likely to cause death” merely 
means an intention ‘to cause a particular ine 
jury, which injury is, or turns out to be, 
one likely to cause death. It is fot the death 
itself which is intended, nor the effect of the 
injury. The offender in cases where death 
ensues Often does not know that the injury 
which he intends to cause is likely to cause 
death, A common instance [the case in 
Emperor (The King) v. Abor Ahmed (1) itself 
was one] is where a limb is cut and the big 
blood vessels severed. It cannot be said 
that this is a kind of injury which only 
in special cases is likely to cause death. 
I do not see how s. 299 (b), or any section 
of the Oode, can be said to refer forward. 
In deciding this question, there are three 
things, I think, which must be borne in 
mind. One is thats. 299 defines a sub- 
stantive offence, and does not merely pure 
port to give adefinition of culpable homi- 
cide for the purpose of that definition being 
used in s, 300. Nor does s.300 use a large 
part of that definition. Section 299 defines 
culpable homicide broadly,and lays down that 
acts which fall within the definitions given 
constitute the offence of culpable homicide, 
At this stage the law is not concerned whe- 
ther the acta described amount ordo not 
amount to murder. All that is said is that 
they amount to culpable homicide, which 
is a wider offence than that of murder, 
as all acts of culpable homicide do not 
amount to murder, though of course all acts 
of murder are acts of culpable homicide. 
It has never been argued that s. 299 (e), 
which is repeated in the same words in 
the second part of s. 304, is not one of the 
kinds of offences constitued by s. 299. Sece 
tion 300 lays down the cases where acts 
of culpable homicide are acts of murder, It is 
nota mere expansion of s. 299, as has been 
said. It might equally well begin “Causing 
death is murder if” ete. It takes one class 
of the offence defined in s. 299 as culpable 
homicide [s. 299 (a)] and treats it as murder. 
It then adds other classifications of cul- 
pable homicide which it says also con- 
stitute the offence of murder. Olause (a) 
of s. 299, “act dene with the intention of 
causing death,” is repeated verbatim ina. 300 
(1). Section 299 (b) is repeated in s. 300 (2), 
but is repeated with modifications, namely, 
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the knowledge of the offender that th 
injury caused is likely to cause the deat) 
of the person to whom the harm is caused 


Section 300, subss. (3), 


“act done with the intention of causing bodih 
injury to any person and the bodily injury intended t 
be inflicted is sufficient in the ordinary course o 
nature to cause death” 
contains a new definition of culpable homi 
cide which is not contained ins. 299, anc 
says that it amounts to murder. This sub 
section does not mean any more than doing 
an act with the intention of causing suck 
bodily injury to any person as is or turns 
out to be sufficient in the ordinary cource 
of nature to cause death. Knowledge oi 
the effect of the injury is not required. 

The careful distinction between the langu 
age of s. 299 and s, 300 (2) is to be noted. 
We must attribute both knowledge anc 
intention to the framers of the Code and 
to the Legislature in making this distinction, 
The second thing which must be borne in 
mind throughout is that, as was said by 
Peacock. O, J., as long ago as 1867 in 
Queen v. Shatk Bazu (5) to render culpable 
homicide murder the case must come within 
the provisions of cls. 1, 2,3 or 4 of s. 300, 
Section 301 is as follows: ` 

“If a personby doing anything which he intend: 
or knows to be likely to cause death, commits cul 
pable homicide by causing the death of any person 
whose death he neither intends nor knows himsel 
to belikely to cause, the culpable homicide committec 
by the offender is of the description which it woulc 
have been if he had caused the death of the persor 
whose death he intended or knew himself to be likely 
to cause.” 


This section appears to assume that 
offences of culpable homicide which do not 
fall within s, 300 have already been consti: 
tuted by s. 299, Thirdly, the language oj 
B. 299 (a), (b) and (e) is repeated verbatim in 
s. 304, which punishes culpable homicide 
not amounting to murder. This being so 
the presumption appears to me irresistible 
that the authors *of this section had 
8. 299 in mind, and were referring back 
to it, The scheme of the Code is first tc 
define culpable homicide in s. 299, then tc 
lay downin s. 300 that one of the three 
definitions of culpable homicide given in 
a. 299 [299 (a)] and other fresh definitions 
of culpable homicide amount to murder ii 
the exceptions given donot apply, then tc 
give the punishment for murder (s. 302), 
and finally to give the punishment for the 
Tesiduary cases of culpable homicide not 
amounting to murder, irrespective of whe: 
ther they do not so amount by reason of 
the exceptions of s. 300 applying, or whe: 
re” R 47 Or; Beng. L R Sup. Vol. 750 Cr, 
(F B). ' 
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ther’ they are offences of culpable homicide 
pure and simple which do notso amount 
because they are not hit by s. 300. Cases 
where death is intended can only be merely 
culpable homicide by reason of the excep- 
tions to s. 300 applying, (In this one 
instance s. 304 (1) refera back to s. 300.) 
They are mentioned in the first part of 
s. 304 pari passu with cases falling under 
8. £99(b} merely because the same maxi- 
mum punishment was thought suitable in 
both cases. There is nothing whatever to 


show that the expression 

“if the act by which the death is caused is done 
with the intention of causing such bodily injury 
as is likely to cause death” 


was meant to refer to the kind of case 
mentioned in s. 300 (2) which is so cares 
fully disitinguished from s. 293 (b), If the 


Legislature had any other intention in. 


view, it would no doubt have couched 
s. 304, Part I, in different terms, and the 
last words would have read “acts done with 
the intention of causing death or of causing 
such bodily injury as was known to the 
offender to belikely to cause death” or “to 
cause the death of the person to whom the 
harm is caused.” Admittedly, as has been 
said before, Part II of s. 304 can have no 
reference to s. 300. It must refer to acts 
which constitute the offence of culpable 
homicide as defined in s. 299; and if that 
is so,I donot see why the same reasoning 
‘should not apply to acts falling under 
s. 299 (b), or why they should not be re- 
garded as punishable under s. 304, Part. I 
when acts defined in s, 299(c) are admit- 
tedly punishable under Part IT of s. 304. 
Section 300 (2) demands knowledge from the 
offender that the injury is likely to cause 
death. But where the injury intended to 
be inflicted is graver and sufficient in the 
ordinary course of nature to cause death 
[s. 300 (3)], knowledge of the effect 
of the injury can be inferred from the 
nature of the injury itself. See Illus. (c) 
to 8. 300. The operation of s. 300 (2) is 
not restricted to the case of bodily disease 
mentioned in Illus. (b) tos. 300. It equally 
well applies to cases of disability. It is 
-murder to push a person into the water, 
whom the offender knows to be unable to 
swim, if that person is drowed in conse- 
quence, It may apply also to cases where 
the injured person is injured when ina 
particular position, where the effect of the 
blow would be greater than otherwise, for 
example when a man isstruck on the head 
when he is leaning his head against a wall 
or lying down, The expression ins. 300 (2) 
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“knows to bé likely to cause the death of the 
Person to whom the harm is caused” must be 
taken as a whole. Stress is laid onthe 
offender's knowledge of the effect on the 
(particular) person injured. It may be said 
of course thatin every case ofa fight be- 
tween two men (with the exception of that 
described in s. 301), the offenders’ intention 
is directed against the person injured, but 
s. 300 (b) does not deal withthe general 


“case of calising injury known to be likely 


to cause death. ; 

It may be argued from the Illustration to 
8.113 that the authors of the Oode at the 
stage contemplated that this general case 
constituted the difence of murder, though 
itmay be that the phrase used there “A 
knew that the grievous hurt abetted was 
likely to cause death” was used shortly for 
“likely to cause the death of Z,” the distinc- 
tion being immaterial for the purpose of 
s. 113, But see Illus. (c) to s. 37, where 
the words used are, “knowing that he is 
likely thereby to cause Z's death.” All pros 
visions of the penal law must be interprete 
ed, if there is room for doubt, in favour ef 
the subject, and most of all the provisions 
relating to the offence of murder. In my 
opinion, this general case is not within the 
four corners of s. 300, and can only be 
dealt with under s, 299 unless s. 300 (3) 
applies,as I believe it does in the vast 
majority of such cases. In Empress of 
Iidiav. Idu Beg (6), the remark quoted by 
my brother was obiter to the case before 
the learned Judge, Neither this nor any 
case quoted by my brother discusses the 
question whether there is any distinctiop 
between s. 299 (b) and s, 300 (2), 

In Po Sein v. King-Emyeror(7), the offence 
was first held by the learned Chief Justice 
to be one coming under s. 300 (2) as the 
offenders must have knowa the injury to 
be likely to cause the death of the person 
injured. In his second remark quoted ke 
appears, as often, to have used the expres- 
sion “intention of causing such injury as is 
likely to cause death” as a shortened 


“equivalent of “injury known to be likely 


to cause thedeath ofthe person to whom 
the harm is caused.” Really, as Fox, J. held 
s. 300 (3) applied. In Shwe Hin v. Emperor 
(3), at p. 126*, Fox, J. drew a presumption 
that the offender knew in that particular 
case that the injury was likely to cause 
death, but, I consider rightly, held that 


(6) 3 A776; A W N 1881, 132. 
(7) 1 L BR 233. 
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that was insufficient to bring the case under 
s. 300 (2), 

I will briefly mention some authorities in 
Burma not quoted in my brother's judgment. 
Fox, O. J. applied Melvill, J.’s conception 
of s.300 (2) in Nga Maung v. King-Emperor 
(8), Shwe Hin v. Emperor (3), was followed 
by a Bench of this Court in Po Sin v. King- 
Emperor (9), and Kya Nyun v. Emperor (10). 
In Yan Thein v. Emperor (11), Shaw, J. O, 
drew the distinction which I draw here bet= 
ween ss. 289 (b) and 300 (2). In Nga Min 
Pov. Queen-Empress (12), the finding of 
murder was upheld by Thirkell White, J. O. 
because the offender must have known that 
the injury was likely to°cause death. But 
really here again the injury was ordinarily 
sufficient tocause death. In Nga Na Ban 
v. King-Emperor (13), at p. 35, Shaw, J. C. 
distinguished s. 299 (b) and s. 300 (3). 
Apalu v. Emperor (4), rests on Shwe Ein v. 
Emperor (3), which was followed in the Chief 
Court from 1910 until 1923. Apalu v. Eme 
peror (4) hasbeen followed in this Court 
since 1923. I need only mention Baba 
Naya v. Emperor (14). 

For recent cases where Reg -v. Govinda 
(1), has been followed: see Emperor v. Ratan 
(15), and Indar Singh v. Emperor (16), at 
p. 480. The last case deals with instances 
where the injury was known to be likely 

to cause death, and treats them as coming 
under s. 299 (b) Knowledge of the effects 
of a blow or intention to cause those 
effects can be presumed from the nature 
of the injuries actually inflicted when those 
Injuries are to a Vital part of the body, 
such as the head, heart, liver or abdomen. 
The reason is simply that a vital part of 
the body isa part, serious injury to which 
is -known to be sufficient in the ordi- 
nary course :of nature to ‘cause death. 
The same reasoning may apply to cases 
‘where the blow is so severe that a limb 
8 severed. But knowledge cannot always 
be so presumed. There are a largenum- 
ber of cases of the kind already mentioned 


B k 283. 
B R 288, 
B R 33 (35); 5 Or. L J 306. 
817; 109 Ind, Cas, 215; A IR 1928 Rang. 64; 
Or. L J 487. 
(15) 7 Luck 634; 138 Ind. Oas. 123; A I R 1932 Oudh 
186; 33 Or. L J 561; 9 © W N 285; Ind, Rul. (1932) 
Oudh 287; (1932) Or. Oas. 443. ~ 
(16) 10 L 477 (480); 113 Ind. Oas, 333; A IR 1929 
-Lah..157;.33 P. L--R.-674; 30 Or. LJ 141; Ind. Rul. 
(1829) Lah, 159. é l 
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which come before the Courts where death 
ensues because blood vessels are cut by a 
blow totke arm or leg, and yet- the injury 
intended is not known to the offender to be 
likely to cause death. Such cases fall 
under s. 299 (b), and are punishable under 
the first part of s. 304. The view which 
I take is the traditional view of this Court 
and I believe of the High Courtsin India. 
The other view I think is contrary to the 
plain wording of the Act, It is needless to 
say that if adopted it would lead to a great 
increase in convictions for murder, and in 
nearly all these cases action would have to 
betaken by Govt.: for commutation of the 
sentences. As my learned brother desires 
it, I must concur in making the reference 
proposed by him to a Full Bench of this 
Oourt. 


Mackney, J.—Leaving for the moment 
the question of the nature of the injuries 
inflictedin this case, I agree with the opi- 
nion expressed by my learned brother as 
to the facts of the case. I regret however 
that while I agree with him in his interpre» 
tation of the finding of the learned Sessions 
Judge, i. e.„ that the learned Sessions 
Judge intended to say that the act was 
done with the intention of causing such 
bodily injury as was likely to cause death, 
Iam of the opinion that here, andin all 
similar cases, that expression has the same 
meaning as “act done with the intention 
of causing such bodily injury as the offender 
knew to be likely to cause death” and that 
the offence committed was not that of 
culpable homicide not amounting to murder, 
but of murder as it does not appear that 
the offenders did not know that the injuries 
inflicted were likely to cause the death of 
their victim. Isay this with great reluc» 
tance knowing that my learned brother can 
quote in his support emuch authority. It 
would appear from the judgment before ‘us 
that the learned Sessions Judge was of 
the opinion that the two appellants deli- 
berately came up into the deceased’s house 
and deliberately inflicted severe injuries 
upon him with ada. The learned Sessions 
Judge has further said ; 

“1 donot think it could be argued that the accused 
Aung Nyun did not know that the injuries he 
inflicted are likely to cause death.” 

(The appellant Po Lun has been_ convicts 
ed of abetment of the offence of the appel- 
lant Aung Nyun under s. 114, I, P. O.) 
The learned Sessions Judge, therefore, has 
apparently found that the appellant Aung 
Nywun intentionally inflicted bodily: injury 
upon the deceased and that he knew. that 
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the injuries he inflicted were likely to cause 
death. He must, therefore, have known 
that they were likely to cause the death 
of the deceased ; it does not appear that 
he did not. know.) My learned brother 
appears to be of the opinion that the Ses- 
sions Judge ostensibly has found merely 
that Aung Nyun knew that the injuries 
he inflicted were likely to cause death, and 
that he has not explicitly found that Aung 
Nyun intended to cause such bodily injury 
as was likely to cause death. 

I venture to suggest that it is not really 
possible to read the judgment of the Ses- 
sions Court as a whole and conclude that 
the Judge did not mean that the appellant 
Aung Nyun had intended to cause the bodily 
injuries which he did cause. If the appellant 
Aung Nyun intended to cause such bodily 
injury as he knew to be likely to cause 
the death of the deceased Po Thaung, then it 
is not culpable homicide not amounting to 
murder that he has committed: it is 
murder itself, and the learned Sessions 

udge should have convicted him accord- 
ingly. Onthe other hand, if my learned 
brother is right (and with respect I think 
he is) in holding that what the Sessions 
Judge (equally with the learned Judge 
quoted by my learned brother from Em- 
perar (The King) v. Abor Ahmed (1), really 
intended to say was that Aung Nyun had 
caused the death of Po Thaung by an act 
‘done ‘with the intention of causing such 
bodily injury as was likely to cause death, 
(and therefore the death of Po Thaung, 
there being nothing to show that he thought 
that in Po Thaung's case they were not 

_ likely to cause death), then, I cannot agree 
that that is an offence of culpable homicide 
not amounting to murder. In my view it 
is most distinctly the offence of murder. 

I understand that the authorities which 
hold the view thatstch an offenceis culp- 
able homicide not amounting to murder 
-drawa distinction between an act causing 
death whichis done with the intention of 
causing such bodily injury as the offender 
knowsto be likely to cause death, and an 
act causing death which is done with the 
‘intention of causing such bodily injury as 
was likely to cause death. I have searched 
through many cases in which this view is 
held but in not one of them have I been 
able to find any attempt to justify this view 
not even in the leading case in Reg. v. 
Govinda (2). To my. mind the I. P. C., seeks 
to make aman who inflicts bodily injury 
responsible only for the kind of bodily in- 
jury which he intended to cause and knew 
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himself to be likely to cause (if he intended’ 
to cause any injury and ifhe knew what 
kind of injury it was that he was likely ta 
cause he is presumed to be as guilty as if 
he had intended to cause that kind of in- 
jury). I understand that itis held that the 
expression “intention of causing such 
bodily injury as is likely to cause death” 
does not mean “intention of causing such 
bodily injury as the offender knows to be 
Kkely to c@use death.” (As much as to say 
that “intention of causing such bodily in- 
jury as is sufficient to cause death" does 
not mean “intention of causing such bodily 
injury as the offender knows to bə sufficient 
to cause death”) ef that is so, then where 
a man intended to cause only simple hurt 
and did not know that the hurt that he in" 
tended to cause was likely to cause death, 
although in fact, owing to circumstances 
which were beyond his knowledge, it was, 
then he is guilty of culpable homicide not 
amounting to murder; although if a man 
neither intends to cause nor knows himself 
to be likely to cause grievous hurt and- 
does, nevertheless, cause grievous hurt he 
is not guilty of voluntarily causing grie- 
vous hurt. 

Why should any distinction be made be- 
tween injuries which endanger life (s. 320,. 
cl, 8) and injuries which are likely to cause 
death? I cannot believe that where a man 
did not know that the injury which he 
intended to inflict was likely to cause death, 
and hence cannot be presumed to have in- 
tended ta cause such an injury, heis to be 
held guilty of culpable homicide. How is 
it possible to assume an intention to cause 
such bodily injury as is likely to cause death® 
unless the offender also knows that the 
bodily injury which he intends to inflict is 
likely to cause death? This is the natural 
interpretation of the phrase to be found in 
s. 289 “intention of causing such bodily 
injury as is likely to cause death.” To hold 
that this phrase does not necessarily imply 
knowledge on the part of the offender that 
the injury which he intends to cause is 
likely to cause death, willinvolve holding 
also that where death is caused by an act 
done with the intention of causing bodily 
injury which the offender did not know was 
likely to cause death tke offence is culpable 
homicide. It manifestly is not. 

I see no necessity or justification for 
holding that the phrase in s. 299 “with the 
intention of causing sych bodily injury as 
is likely to cause death” includes cases of 


. culpable homicide not amounting to murder 


which are not excepted cases (under s. 300). 
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of murder. There is, tomy mind, nothing 
in the Code norin the wording of ss. 299, 
300 and 304 which even suggests such an 
interpretation. I am of the opinion that 
the phrase in question refers exclusively to 
cls. 2 and 3 of s. 300, I. P. O., just as the 
first phrase “intention of causing death" 
refers toc]. 1 ofs. 300. The only part of 
s. 299, which refers to an offence of culp- 
able homicide not amounting to murder 
which is not an excepted case of murder ig 
the last phrase “with the knowledge that 
he is likely, by such act, to cause death.” 
(There,of course there must be no intention 
to cause death, or such injury as is likely 
‘to cause death; see s. 804, cl. 2.) Itis no 
doubt urged that the idea of an injury likely 
to cause death is different from the idea of 
an injury sufficient in the ordinary course 
of nature to cause death. Doubtless it is. 
But that proposition does not prove that 
the intention of the I. P. O., is to make 
use of the distinction in order to differ- 
entiate culpable homicide not amounting 
to murder from culpable homicide which 
does amount to murder. It is patent that 
the I, P. C., does not use the distinction 
thus. To hold otherwise willlead us, as it 
led the learned Sessions Judge in this case, 
‘into the palpable absurdity of saying that 
an act causing death if done with the inten- 
tion of causing such bodily injury as the 
offender knows to be likely to cause the 
death of the person to whom the harm was 
-caused, is murder in special cases such as 
the case set out in Illus. (b) of .s. 300, 
whereas in the case of a person of ordinary 
constitution an act causing death done 
e (with the intention of causing such bodily 
injury as the offender knows to be likely to 
-cause the death of a person of ordinary 
constitution) is culpable homicide not 
amounting to murder. 

In cl. (3) of s. 300 the words ‘'sufficient 
in the ordinary course of nature to cause 
death”. are used because these words are 
more appropriate in describing hurts whicb, 
in genera], are sufficient to cause death 
even without special circumstances intere 
vening, * whereas in describing injuries 
which only in special circumstances are 
sufficient to cause death it is more appros 
‘priate to use the words “known to be likely 
to cause the death of the persons to whom 
the harm was caused.” Where the bodily 
injury intended to be inflicted is in fact, 
sufficient in the ordinary course of nature 
to cause death it is safe to say that the 
offender knew that it was likely to cause 
-death in that particular instance. Where 
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however the injury was not sufficient in the 
ordinary course of nature to cause death it 
is not safe to assume shat the offender knew 
that it would be likely to cause death ina 
particular case unless it can be shown 
that there were special circumstances 
known to the offender which must have 
enabled him to realize that it was in this 
case likely to cause death, On the other 
hand, where it can be proved that a man 
has died by an act done with an intention 
of causing such bodily injury to him as 
was likely to cause death (there being no- 
thing to show that in hig case it was not 
known to be likely to cause death) then 
in every case the offence is murder unless 
it falls within one of the exceptions to 
8,309. This, of course, assumes that the 
phrase “intention of causing such bodily 
injury asis likely tocause death” is equi» 
valent, in the context in which it is found, to 
the phrase “intention of causing such bodily 
injury as is known to the offender to be 
likely to cause death.” The infliction of 
bodily injuries which are not known to tHe 
ofender to be likely to cause death is not 
culpable homicide at all, Although the 
view that I now put forward is not ex: 
Pressly set out in the Full Bench decision 
of this Court, Emperor (The King) v. Abor 
Ahmed (1), it appears to me to be conso- 
nant with certain of the dicta which are 
thereto be found. At p. 391* it is said: 

“Put shortly then, where an injury is intentionally 
inflicted the defence that no proper medical treat- 
ment was forthcoming does not exonerate the person 
who caused the injury from guilt of murder if he intend- 
ed that the injury should be sufficient in the ordinary 
course of nature to cause death, or knew that it was 
likely to cause death tothe person." 

This decision was made on reference 
from a Bench of this Court. The reference 
having been decided the Bench proceeded 
to conclude the appeal which was before 
them. Their judgmené also is reported in 
the same volume at p. 393* Abor Ahmad v. 
The King (16). There we find Beguley, J. 
stated at p. 395*: 

“The intention so far as we can see, of the appel- 
lant was to cut the deceased onthe leg, and the cut 
inflicted was quite low down near the ankle, A 
man who directs a blow in this direction asa gene- 
ral rule would be aman who did not intend to cause 
injury sufficient in the ordinary course of nature to 
cause death because most cuts on the legs are notin- 
juries sufficient in the ordinary course of nature to 
cause death. The blow was delivered with great 
force, very great force perhaps we could say, and 
even residents in the jungle must be held to know 
that a violent blow of this nature with a formidable 


(17) 1937 Rang. 393; 173 Ind. Oas. 87; A IR 1938 
Rang. 17; 39 Or. L J 244; 10R Rang. 305, 
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` f 
-weapon is likely to cause death wherever the blow 
“may fall... $ 

Somewhat suprisingly, the learned Judge 
thereupon, after this finding, set aside the 
conviction under s. 302, I. P. O. and re- 
-corded a conviction under s. 304, Part I. 
With the greatest respect, it appears to me 
that he gave a clear finding that the case 
was one of murder. He has found that the 
appellant intended to cut the deceased 
where he did cut and that he must have 
‘known that to cut the deceased in such a 
place, or indeed with such force anywhere, 
was likely to cause his death, that is to say, 
he has found that the act by which the death 
was caused was done with the intention of 
causing such bodily injury as the offénder 
knew to be likely to cause the death of the 
person to whom the harm was caused. This 
inadvertence, if, with the greatest respect, I 
may term it so, well illustrates the confusion 
which has been introduced into the inter- 
pretation: of the Code by the dictum of 

‘Melvill, J. in Reg v. Govinda (2). 

.. “The offence is culpable homicide, if the bodily 
injury intended to be inflicted is likely to cause 
death ; it is murder, if such injury is sufficient in 
the ordinary course of nature to cause death.” 

(No doubt, by culpable homicide the learn- 
ed Judge means culpable homicide not 
amounting to murder—that is how these 
words have been interpreted.) As I have 
stated, Melvill, J. nowhere gives any reason 
for his viéw. It appears to me, with the 

. greatest respect, that he has put it forward 
only because, for some unexplained reason, 
he felt himself impelled to find some cases 
which would come under the second phrase 
of s. 299, I. P. O. but would amount only 
to culpable homicide not amounting to mur- 
der. I regret that I find, and have always 
found, it impossible to understand what 


it was that impelled the learned Judge to 


devise this distinction. It has only been 
possible to upholdthis view by assuming 
that the Code makes punishable as culpable 
homicide not amounting to murder an act 
which is done with the intention of causing 
such bodily injury as is likely to cause 
death, but which isnot known tothe offender 
to be likely to cause death—an assumption 
which I venture to suggest itis absolutely 
impossible to justify. There are certain in- 
juries which are likely to cause deathonly 
in certain circumstances, and if these cir- 
cumstances are not known tothe assailant 
to exist he cannot be accused ef an inten- 
tion of causing such bodily injury as is 
likely to cause death, although in fact, as it 
turns out, he has caused such bodily injury 
as is likely to cause death. An injury 
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which, in ‘all circumstances, is likely to 

-cause death is quite obviously an injury 
which is sufficient in the ordinary course 
of nature to cause death. Some support for 
the view now put forward may be found 
in Queen v. Gora Chand Gopee (18), The 
Chief Justice there analyses 8. 299 and 
s. 300. At p. 4€* be says, dealing with a 
hypothetical instance; 

“The first part of s. 30, would notapply to the 
case. That applies only to cases which would be 

murder if mot falling within one of the exceptions 
in s. 300." : f 

The first part of s. 304, is: 

“Whoever commits culpable homicide not amount- 
ing to murder, shall be punished with etransporta- 
tion for life,or imprisonment of either description 
for a term which enay extend to ten years, and 
shall also be liable to fine, if the act by which the 
death is caused is done with the intention of causing 
death or of causing such bodily injury as is likely to 
cause death.” 

The second part is: f 

“Or with imprisonment of either description for 
a term which may extend to ten years, or with fine, 
or with both if the act is done with the knowledge 
that it is likely to cause death, but without any 
intention to cause death or to cause such bodily 
injury as is liekly to cause death a a 

These authorities who hold that it is 
culpable homicide not anounting to murder 
to cause death toa person by an act done 
with the intention of causing such bodily 
injury to him as is likely to cause death 
find the accused punishable for this as- 
sumed offence under s. 304, Part I. Apalu 
v. Emperor (4), cited by my learned bro- 
ther merely refers to Shwe Hin v. Emperor 
(3) and repeats, without explaining, the view 
from which I have felt bound to dissent. 
In Shwe Hin v. Emperor (3), it was pointed 
out thatcl, 4 of s. 300, L. P. O. does not apply 
to a casein which death has been caused 
by an act done with the intention of caus- 
ing bodily injury to a particular person. 
“In such a case," it was said, 

“the question whether the offence is murder or not 
must be decided by reference to the first three clauses 
of that section and the exceptions.” 

With this statement I respectfully agree. 
(The words are taken from the headnote.) 
However, in the course of his judgment 
Fox, J. (ashe then was) says : 

“To justify a conviction of culpable homicide of 
any sort against an offender who has committed 
an intentional act causing bodily injury to another 
and which act was intended for some particular 
individual, there must at least be a finding that 
the offender intended by his act to cause bodily 
injury likely to cause death.” 

The learned Judge proceeds to say: 

“If the offence has been committed with the in- 
tention of causing such bodily injury asis likely to 
cause death, the offencesis culpable homicide not 


(18)5 W R45 Or; Beng. L R Sup. Vol. 443, 
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amounting to murder, and the punishment is also 
regulated by the first part of s. 304, being covered 
by the words, ‘If the act by which the death is 
caused is done with the intention of causing such 
bodily injury as is likely to cause death." 

The learned Judge gives no reason for 
this proposition. He then discusses the dis» 
tinction between an intention of causing 
bodily injury sufficient in the ordinary course 
of nature to cause death and an intention 
of causing such bodily injury as is likely to 
cause death. No doubt, there is a distinces 
tion, Different wording usually does convey 
a different meaning. But, whilst admitting 
that fact, I do not think that we should 
then beg the question as to what is culpe 
able homicide not amouating to murder. 
At p. 12t.*, in dealing with the case actually 
before him, the learned Judge says : 

“Any sane man would know that in striking at 
another's head with such a weapon he was at least 
likely to cause death” 
obviously, the death of the man he was 
striking, The Judge in the immediately 
preceding paragraph has stated that cl. 2 of 
s. 300 has no application to the case. Yet 
here we find him repeating in almost the 
game words precisely the definition of 
murder given in cl. 2 of s. 300, I, P. O. and 
nevertheless designating the offence as culpe» 
able homicide not amounting to murder. 
In Po Sein v. King-Emperor (7), the three 
appellants jointly attacked the deceased 
with sticks so that he died very shortly 
afterwards, There the learned Ohief Judge 
said at p.236T : ` : 

“I am very much disposed to think that when 
three men attacked another man with such violence 
that one blow fells him to the ground and causes 
extravasation of blood on the brain, while another 
fractures two ofhis ribs, they must be held to know 
That they are likely by those acts to cause death. 
The assault was a very violent one, though only 
three blows were struck, and such an assault was, 
I think, likely to cause death and in fact did cause it, 
In this view of the case, the appellants were also 
guilty of murder, because thecase falls also within 
cl. 2 of s, 300, I, P. O. Every man is presumed to know 
and intend the natural consequences of his acts.” 

“The learned Judge then quotes certain 
ee including Reg v. Govinda (2} and 
adds: 

“After full consideration of these cases it seems 
to me that, if death is caused by an act done with 
the intention of causing such bodily injury as is 
likely to cause death, it is prima facie murder 
ander cl, 2 ofs. 300, 1. P. O. If the injury which 
the accused intended to cause is asa matter of fact 
likely to cause death inthe absence of any expla- 
nation it seemsto me that ordinarily the accused 
may be presumed to know the likely consequences of 
his own act.” ` : 

“With this: ‘judgment Fox, J. concurred 
but he held that thé blows caused severe 
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bodily injury sufficient in the ordinary’ 
course of naturetocause death. In Eme» 
press of India v. Idu Beg (6), Straight, J. 


observed : 

“Putting it shortly, allacts of killing done with 
the intention tokill or to inflict bodily injury 
likely to cause death or with the knowledge that 
death must'be the most probable result, are prima 
facie murder, while those committed with the know- 
ledge that death will be a likely result are culpable 
homicide not amounting to murder.” 

Later on he says : 

“The evidence of the Oivil Surgeon establishes 
beyond a doubt that great violence even though 
confined to one blow, must ‘have been used to the 
deceased woman by the accused man. And looking 
to this circumstance, andthe natureof the weapon 
employed, I should certainly not have disturbed the 
order of the Judge had he convicted of culpable 
homicide not amounting tomurderon the ground 
that there must have been knowledge that death 
would be a likely result.” 


The learned Judge appears to have overs 
looked the earlier sentence which I have 


` quoted, for he has already said : 


“In the present case the evidence is clear that the 

blow was wilfully and consciously given to the 
deceased woman by the accused.” 
_ In the case which is before us now oné 
of the appellants namely Po Lun, flashed 
the electric torch on the deceased whilst 
the other appellant, Aung Nyun, delivered 
two severe blows, the first cut the right 
shoulder cutting off the other portion of 
the acromium process and upper part of 
the spinous process of the scapulla and 
cutting throughthe muscles of the shoulder 
and sub-clavicular muscles and thus lift- 
ing upthe collar bone to the depth of 5 
inches from outside the shoulder, and the 
second, evidently dealt at the deceased 
when he put up his left hand to protect 
himeelf, resulted in an incised wound 
extending from below the root of the little 
left finger to the lower part of the left fore 
arm cutting off the inner part of the ulna 
and opening into the wrist joint. The 
direct cause of death was septic poisoning. 
Po Thaung was in a dangerous condition 
when he was brought to hospital as he was 
suffering from shock and loss of blood, The 
medical officer gives it as his opinion that 
if the deceased had been left unattended 
he would have died through loss of blood 
and shock. Itis clear from the nature of 
the injuries that the offence committed 
was murder whether we hold that there 
was intention of causing bodily injury to 
Po Thaung, and the bodily injury intended 
to be infficted was sufficient in the ordi- 
nary course of nature to cause death, or 
whether we hold that it was done “with the 
intention of causing such bodily injury as was 
likely to cause the death of Po Thaung.” 


1941 
. My learned brother has held in the pre- 


sent case that the injury inflicted was not 
sufficient in the ordinary course of nature 


that is to say, was not 


to cause death, 


‘sufficient in the ordinary course of nature 


to cause the death of Po Thaung. I cone 


clude also that he does not hold that the 


to be likely to cause the 


act was done with the intention of causing 
such bodily injury as the appellants knew 
death of Po 
Thaung, If so, he would find the appellants 
guilty of murder. He appears to have found 


‘the appellants guilty of culpable homicide 


not amounting to murder on the view that 
the bodily injury intended to be inflicted 
was likely to cause death. Aslam of the 
opinion that in such a case if the offenders 
did not know that the bodily injury was 
likely to cause death they have not commit- 
ted culpable homicide of any kind, and if 
they did know that the injury waslikely to 
cause death (there being nothing to show 
that they did not know it was likely to 
eause the death of Po Thaung) they have 
committed murder, it is evident that we 
are in complete disagreement, The point 
involved is of some importance. It is surely 
time thai there should be an authoritative 
decision upon it, a decision which, if against 
the view which I have sought to express, 
will explain clearly and fully the reasons 
why an act causing death done with the 
intention of causing such bodily injury (to 
the person who died) as is likely to cause 
death (there being nothing to show that it 
isnot known that itis likely to cause the 
death of the particular person) is to be 
considered culpable homicide not amount- 
ing to murder, So far, no doubt, there have 
been decisions to that effect bul to my 
knowledge none in which the matter has 
been clearly and fully explained. There 
are also the decisipns that I have cited 
which appear to support the view I have 
put forward. Until this point is decided it 
is not necessary to discuss what is the pro- 
per courseto take if it is held that the 


appellants in this case ought to have been 


convicted of murder. ; i 
The learned Sessions Judge was. so clearly 
.of the belief that where the injuries inflict- 
ed in such a case as the present are ‘merely 
likely to cause death’, as itis a matter of 


indifference whether he finds that the. act. 


was done with the intention of. causing 
such injury .as was likely to cause death 


or with the intention of causing such in-. 
jury as the offender knew to be likely to 


cause death (there being, nothing to show 


that the offenders did not know it was not: 
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likely to cause the death of Po Thaung), 
the offence is merely culpable homicide not 
amounting to murder (a view for which, 
as I have shown, he has authoricy)—that it 
becomes essential to decide this point, for 
it is clear that if he had not held that view 
he must have convicted of murder. My 
learned brother appears to be of the 
opinion that it is not a matter of indiffer- 
ence which phrassoloy is used, and that 
where the injury inflicted was inflicted with 
the intention of causing such bodily injury 
as is likely to cause death the offence 
is culpable homicide not amoutftting to 
murder. There would appear then to be a 
difference between us which it is necessary, 
should be decided for the purposes of this 
appeal. Asli have endeavoured to show, 
in all cases of the type which is now before 
us, whether the Judge says definitely that 
he finds the offender knew that the injuries 
which he intended to inflict were likely to 
cause death or whether he merely states 
thatthe injuries intended to be inflicted 
were likely to cause death, the conclusion 
—erroneous as I think—is usually that thé 
offence does not amount to murder. I think 
itis essential to determine, whether for 
the purposes of the definition of the offence 
of murder there is any distinction between 
the phrase “intention of causing such 
bodily injury asis likely to cause death” 
and “intention of causing such bodily ins 
jury as the offender knows to be likely to 
cause death; and whether where it is 
found that the offender has done the act 
by which death is caused with the inten» 
tion of causing such bodily injury as ig 
likely to cause death, the offence is murder 
(unless it appaars athing very hard to prove 
in the circumstances —that he did not know 
it was likely to cause the death of his 
victim, and if he did not know that then he 
has not committed culpable homicide of 
any kind). I would therefore propose that 
the following question be referred to such 
Full Bench as my Lord the Ohief Justice: 
may direct : 


In s. 299, I. P. C. a person is said to 
commit culpable homicide if the act by 
which the death is caused is done with the 
intention of causing such bodily injury as 
is likely .to cause death, Consistently with 
the-other sections of the Code dealing with 
the causing of death and bodily injury can 
the offence of culpable homicide not amount- 
ing to murder be hereby intended where 
none of the exceptions set out in s, 300 
apply 2" 
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Mr. Lambert, Govt. Advocate, for the” 
Orown. 
Mr, N. N. Guha, for the Accused, 


Opinion 


Roberts, C. J.—By s. 299, I. P. O. the 
offence of culpable homicide is defined and 
s. 300 defines the circumstances in which 
the offence of culpable homicide will, in, 
- the absence of certain- exceptions, amount 
‘to murder. In other words it defines what 
must be „proved to establish a prima facie 
case of murder. The first class of culpable 
homicide is causing death by doing an 
act with the intention of causing death ; 
such an offence is also prima facie murder 
within the express words of s. 300, The 
second class of culpable homicide is caus- 
ing death with the intention of causing such 
bodily injury as is likely to cause death ; 
s. 299 in defining this class of culpable 
homicide does not deal with knowledge at 
all, and knowledge and intention must not 
be confused, 

The third class of culpable homicide is 
causing death by an act with knowledge 
(on the part of the offender) that he is 
likely by such act to cause death. It must 
be noticed that the knowledge is that the 
act is likely to have fatal results to some- 
one and that the offender need not be shown 
to have intended to inflict injury on any 
person, This criminal recklessness becomes 
murder (under the fourth head of s. 300) 
if itis done “with the knowledge that the 
act is so imminently dangerous that it 
must in all probability cause death or such 
bodily injury asis likely to cause death” 
this means if the offender's knowledge is 
such that in all the circumstances there 
must beinferred from it an intention that 
death should be the probable consequence 
of his act, The question referred to us for 
décision is as follows : 

“Tn s, 299, I, P.O. a person is said to commit 
culpable homicide if the act by which the death is 
caused is done with the intention of causing such 
bodily injury asis likely to cause death. Consia- 
tently with the other section of the Code dealing 
with the causing of death and bodily injury, can 
the offence ofcupable homicide not amounting to 
murder be hereby intended where none of the excep- 
tions set out in s. 300, apply ?” 

It deals with cl. 2 of culpable homi- 
cide, that is where there is “an intention 
of causing such bodily injury as is likely to 
cause death.” It asks, in effect, whether 
such an offence can exist independently of 
s. 300. When questions of intention have 
fo be considered it must be borne in 
mind that every person is presumed to 
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intend the natural and probable conse- 
quences of his acts until the contrary be 
proved. So it is necessary in order to arrive 
at a decision as to an offender's intention 
to inquire what the natural and probable 
consequences of his acts would be. Once 
there is evidence that a deceased person suse 
tained injuries which were sufficient in the 
ordinary course of nature to cause death, 
the person who inflicted them is presumed 
to have intended those natural and probable 
consequences. His offence is prima facie 


murder under the third head of s. 300. He | 


may, of course, show that the infliction of 
the injuries was accidental and therefore 
unintentional; any doubt on this point would 
be adoubt about his intention and would 
have to be resolved in his favoar. But, 
prima facie, a man’s intention must be 
inferred from what he does and to give 
an instance “if a man stabs another man 
in the middle of the body with a knife, 
which goes in 24 inches deep he must cere 
tainly be held to intend to cause injury* 
sufficient in the ordinary course of nature 
to cause death.” (In saying these words 
the defence of accident had already been 
considered.) Emperor v. Nga E Pe (19), at 
p. 720. But there are cases in which death 
is caused and the intention which can safely 
be imputed to the offender is less grave. 
The degree of guilt depends upon intention 
andthe intention to be inferred in any 
given case must be gathered from the facts 
proved therein. For example where a per- 
son strikes another over the head with a 
stick and causes kis death the intention to 
be inferred depends on the nature of the 
weapon and the number and force of the 
blows. Though the striking may be deli- 
berate, and the consequences may be fatal, 
the intention may fall short of an intention 
to cause injury which wauld be sufficient in- 
the ordinary course of nature to cause death. 
If this be soitis plain that the offender 
cannot be guilty of murder unless his act is 
done 

“with the intention of causing such -bodily injury 
as the offender knows to be likely to cause the. 
death of the person to whom the harm is caused.” 


The learned Judge who has asked that 
this reference should be made has thrice 
referred to i 

“an act done with the intention of causing such 
bodily injury as the offender knew to be likely to. 
cause death” 


but these words are nowhere to be found 
in the Oode. They are quite different from 
(19) 14 R716 (720); 164 Ind. Oas. 884; A IR 1936: 


Rang, 421; 37 Or. L J 1050;9 R Rang. 165; (1936) Or.. 
Oas, 836 (F B}. E ; ji | 
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the words ins. 299, and with great respect 
I think they lead to a confusion between 
the second part of that section which de- 
pends on intention apart from knowledge, 
and the third part which depends on know- 
ledge apart from intention. They are also 
quite different from the words in s. 300 
where the words “likely to cause the death 
of the person to whom the harm is caused” 
were deliberately inserted. Sometimes an 
act is committed which would not in an 
ordinary case inflict injury sufficient in 
the ordinary course of nature to cause dsath, 
but which the offender knows in the parti- 
cular case is likely to cause the death of the 
particular victim. Proof of such knowledge 
throws light upon his intention. Illustration 
(b) to s, 300 makes this clear. It contrasts 
two cases, In the first, the offender knows 
that a particular person is labouring under 
such a disease that a blow is likely to cause 
his death, The offender strikes him with 
the intention of causing bodily injury and 
prings about his death. Prima facie he 
is guilty of murder, In the second case the 
offender does not know that the person whom 
he isstriking is labouring under any such 
disease; he is not guilty of murder unless 
he intended to cause such injury as in the 
ordinary course of nature would kill a per- 
son in a sound state of health, 

Again it is prima facie murder, for in- 
stance, to push into a deep river with a 
rapid current a person known by his assail- 
ant to be incapable of swimming and there- 
by tocause his death by drowning. The 
reason is that in all such cases an offender 
is presumed to intend the natural and prob- 
able consequences of his acts in the light of 
all the facta of which he has knowledge. 
If the offender has special knowledge of 
some disability or illness on the part of the 
person attacked which makes the death of 
that particular perBon likely to the knows 
ledge of the offender, then to cause his death 
will be murder. The same blow inflicted 
upon some other person might not be known 
to be likely to cause the death of that other 
person; but if it was inflicted with the 
intention of causing bodily injury and was 


in fact likely to cause death though the 


offender did not know this, and death 
ensued, the offence would be culpable homi- 
cide not amounting to murder. It would 
fall under Part IL of s, 299 but would not 
fall undér s. 300 at all. 

Whoever causes death by doing an act 
with the intention of causing such bodily 
- injury as is likely to cause death commits 
culpable homicide. These are the plain 
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words of s. 299 and there need be no proof 
of knowledge that the bodily injury intend- 
ed was likély to cause death. The question 
is one of fact and may be subedivided into 
two parts (1) was bodily injury intended; 
(2) was such bodily injury likely to cause 
death. Ifthe answerg to both those ques- 
tions are in the affirmative then the offender 
is guilty of culpable homicide. But it 
is clear that when one asks whether a 
Bodily injury is likely to cause death, that 
means a8 a natural and probable conse 
quence ofthe injury not as a special and 
abnormal consequence of some disability on 
the part of the victim, which was unknown 
to the offender. Thus, a blow with the fist 
upon the Adam’s apple (or thyroid cartis 
lage) is not ordinarily likely to cause death; 
if fatal results ensue from it by reason of 
some abnormal condition of the cartilage 
unknown to the offender, his offence does 
not amount to culpable homicide; for the 
intention to be ascribed to him is no more 
than the natural and probable consequences 
of his acts. 

Before deciding that a case of culpable - 
homicide amounts to a prima facie case of 
murder there must be proof of intention 
sufficient to bring it under s. 300, Where 
the injury deliberately inflicted is more 
than merely ““likely to cause death” but 
“sufficient in the ordinary course of nature 
to cause death” the higher degree of guilt 
is*presumed, And, in the second part of 
s. 300, regard is paid to those cases in 
which proof of the offender's special know- 
ledge in relation to his victim must be held 
to impute the intention that death should be 
the natural and probable consequence o 
his act. “Knows” is a stronger word than 
“thinks”; many cases unhappily arise in 
which a person does not pause to think, 
much less does he know, what degree of 
harm he will effect by striking a blow or 
blows which ultimately prove fatal. Some 
of these cases rightly result in convictions 
for murder because of the savagery of the 
attack or because a lethal weapon has been 
used in a Vital part and death was the 
natural and probable consequence. The ine 
juries intended to be inflicted were suff- 
cient in the ordinary course of nature to- 
cause death. But there are other cases 
which end fatally and in which death was 
not the natural and probable consequence 
because the injuries were not so severe, but 
were merely a likely consequence. These 
cases are expressly governed by the second 
part of s. 299; they do not amount to 
murder but are nonetheless culpable homi- 
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cide. 
will 

“involve holding that where death is caused by an 
act done with the intention of` causing bodily 
injury which the offender did not know was 
likely to cause death the offence is culpable 
homicide.” 

The answer to thig is that where the 
intention to cause bodily injury is proved 
and the second part of s, 299 comes in it 
is not a question of the offender's know- 
ledge or ignorance at all. Whére injuries 
(which’ are not likely to cause death) in an 
unlikely event do terminate fatally the sec- 
tion does not apply; the offender is not to 
be punished for an unlikely result. On the 
other hand, he is not to be excused by the 
plea that though death wasin fact likely 
and did take place he lacked the knowledge 
of its likelihood. It should be remarked 
again here that what must be proved is 
that the injury was likely to cause death 
not merely that it was likely to cause the 
death of a particular person suffering under 
some disability. Because if the latter fact 
alone is proved the question of knowledge 
- eon the offender's part becomes for the first 
time relevant, 


Next in considering the scope of s. 304, 
care must be taken to avoid confusion of 
thought. First, culpable homicide is defined 
in s. 299, and then certain classes of cul- 
pable hcmicide are said to be prima facie 
murder, that is unless any of the mitigating 
circumstances set out inthe exceptions to 
s. 3C0 apply. If they do apply the prima 
facie presumption that the offence is murder 
is removed and the offence becomes cule 

epable homicide not amounting to murder. 
But there is another class of offences which 
amount to culpable homicide, namely those 
in which the presumption of murder is 
never raised at all because the intention 
ascribed to the offender in s, 300 is not 
apparent. When in s.204 the punishment 
for culpable homicide not amounting to 
murder is prescribed this offence is divid- 
ed into two degrees of guilt, But these 
degrees of guilt do nct depend upon whe- 
ther the offence of culpable homicide 
amounted prime facie to murder or not; 
they depend on totally different consjdera- 
“tions. In other words, confusion is reached if 
s. 300 is looked to when deciding under 
which part of s. 304 the offence of culpable 
. homicide falls. The section to be regarded in 
this connexion is s, 299 which alone defines 
the separate offence of culpable homicide not 
amounting to murder. The graver kind of 
-culpable homicide (punishable under Part I 


The learned Judge says that this 
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of s. 304) includes cases where the act by 


“ which the death is caused is done with 


the intention of causing such bodily injury 
as is likely to cause death. This may 
include, as has been pointed out by way 
of example, a blow with a stick or other 
weapon with the intention of causing such 
bodily injury as was in fact likely to cause 
death though the offender whilst intending 
to inflict the bodily injury did not know it 
was likely to cause death. The less grave 
kind of culpable homicide exists where 
there was acriminal recklessness resulting 
from the knowledge that an act was likely 
to have fatal results without proof of inten- 
tion to cause injury to any person, or where 
there is no proof of intention to cause such 
bodily injury as was in fact likely to cause 
death. 

In other words, s. 304, divides the offence 
of culpable homicide into two degrees of 
guilt, the graver of which depends on the 
intention proved orto be inferred from all 
the circumstances and the less serious of 
which does not depend on intention at all. 
But though the absence or presence of in- 
tention is the criterion to be adopted in 
deciding on which side of the line an offence 
under s. 304 falls, that is, whether on the 
graver or on the less serious side there are 
cases in which thereisan intention which 


makes the offence the graver offence of 


culpable homicide but which would yet 
fal] short of the intention requisite to satisfy 
s. 300. Where no higher intention can be 
imputed than to inflict an injury which is 
in fact likely to cause death, there is the 
graver degree of guilt in culpable homicide, 
but there are no elements which bring the 
case under s. 300: Section 800 would only 
apply if it were possible to goa step fur- 
ther and say that the offender intended the 
injury to be sufficient in the ordinary course 
of nature to cause death, or knew that in 
the special circumstances of the case not 
death merely but the death of the particular 
person to whom the harm was caused 
was likely. If he knew that, he had know- 
ledge from which the intention to cause 
that pereon’s death could be inferred. I 
respectfully agree with the observations of 
my brother Mosely in his order of reference. 
The whole weight of authority in India and 
Burma isin favour of his view. He gives a 
number of reasons in support of it which I 
need notrrecapitulate. But in deference to 
my learned brother who was unable to 
agree with him I desire to offer one or two 
observations on the cases he has cited. In 
Emperor (The King) v. Abor Ahmed (1), the 
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Paragraph quoted from my judgment (at 


p. 391*) ends 
“murder if he intended that the injury should be 
sufficient in the ordinary course of nature to cause 
death, or knew that itwas likely to cause death to 
that person,” 

That was a reference to s. 800 as appears 
from the words ‘to that person’; the know- 
ledge is knowledge that some act ordinarily 


“insufficient to cause death is likely to do so 


in a particular case; and if the fact is done 
with that knowledge the intention to be 
inferred carries with it the guilt of murder, 
In Queen v'Gora Chand Gope (18), Sir Barnes 
Peac: ck, CO. J., was discussing degrees of guilt 
in cases where a vehicle was furiously driven 
with fatal results; such cases are cases to 
which the last heads of ss. 299 and 300 apply. 
In the first instance of furious driving given 
by the learned Chief Justicetha case would 
fall under s. 304, part 2, there being no 
intention proved but a mere knowledge 
that the death of someone was likely. In 
the second case given, it would be prima 
facie murder, but, as is pointed out “in an 
ordinary case of furious driving the fasts 
weuld scarcely warrant such a finding.” 
Then he says: 


“The first part of s. 304 would not apply to ee 


case. Thatapplies only to cases which would 
saa if not falling within one of the exceptions in 
B. e 

And all that appears to me to have been 
meant is that furious driving cases, or those 
coming under the last part of s. 299, are 
either cases under s. 304, pars 2, or else 
they fall prima facie under s. 300. In that 
class of cases recourse cannot be had directly 
to the first part of s, 304 unless it is a prima 
facie case of murder to which some excep: 
tion applies. But it appears tome to lead 
to a fallacy to take those words right out 
of the contest of cases of furious driving 
and the like, and to apply them to cases 
falling under the @arlier parts of ss. 299 
and 300. Some cases of culpable homicide 
not amounting to murder are cases to which 


“the first part of s. 304 has direct reference 


as I have endeavoured to show. With 
regard to Empress of India v. Idu Beg (6), 
the offender was convicted first under 
s, 004-A-but his conviction was quashed and 
a conviction recorded under s. 325. The ate 
tempt to summarize, inthe brief sentence 
quoted in the order of reference, the distinc- 
tion between cases under s. 299 and under 
s. 300, was obiter, The Code no where says 
that an ach done with the intention to 
inflict bodily injury likely to cause death 
‘is prima facie murder. On the contrary 


*Page of (1937) Rang.—[Hd.} 
- ]9]~=41 & 42 
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6. 299 expressly describes it as culpable 
homicide and s, 300 does not deal with it at 
all, In Po Sein v. King-Emperor (7), 
Fox, J., held that the blows caused severe 
bodily injuries sufficient in the ordinary 
course of nature to cause death. The cone 
viction for murder was rightly affirmed on 
this footing under the third part of s. 300. 
The learned Chief Judge said the case fell 
ander the gecond part of s, 300 but remark: 
ed that every man was presumed to know 
and intend the natural consequences of his 
acts, He added: S 

“In Queen v. Sheikh Choollye (20) it was held by 
two learned Judges a third dissenting, that a man 
who struck another 4 blow on the head while he 
was asleep fracturing his skull and causing death 
was guilty of murder; as it must be presumed that 
the accused had a knowledge that the act was likely 
to cause death, and as the act was clearly done with 
the intention of causing such bodily injury as was 


sufficient in the ordinary course of nature of the cause 
death.” 


I cannot think that this question would be 
relevant unless tte third part of s. 300 clear- 
ly applied. For all these reasons, I am of 
opinion that the answer to the reference 
should be in the affirmative. 

Mya Bu, J.—I agree that the question 
propounded should be answered in the 
affirmative. Siace the judgment of my 
Lord the Ohief Justice has dealt with the 
various points under discussion exhaustive- 
Jy, I desire to adda few remarks only to 
explain my own points of view. The quese 
tion propounded in effect is whether a para 
son causing death by doing an act with the 
intention of causing such bodily injury as 
is likely to causs death commits tho 
offence of murder if none of the Exception3® 
set out in s. 309 applies to the case, or whe- 
ther the offence is one of soma other kind 
of offences affecting the human body. Of 
such offences the only one which is relevant 
to the matter before us is that of voluntarily 
causing grievous hurt punishable either 
uader s. 325 or a. 326, I. P. O. Either 
of these offences however must be raled ont 
because death having resultedfrom the in- 
jury inflicted with the intention of causing 
such bodily injury as is likely to cause death, 
the case answers the ingredients of the 
offence defined bys, 299 ior which punish- 
mant is prescribed by s. 304, Part I, If 
death was not caused by the act done with 
the intetnion of causing such bodily injury 
as is likely to cause death but the injury 
caused endangered the victim's life, then 
the offence would be one of voluntarily caus- 
ing grievous hurt. 

As the question propounded postulates 

(20) 4 W R 35Gr, 
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that death has been caused by the act of thè 
accused and the act was done with the in- 
‘tention of causing such bodily injury as is 
likely to cause death, the scope of the ine 
quiry is narrowed down to whether the 
offence committed by „the accused is culpa- 
ble komicide punishable under s. 304, 
Part J, or murder punishable under s. 302, 
in the absence of circumstances bringing 
the case within any of the° exception’ 
mentioned in s. 300. Comparing the defi- 
nitions of culpable homicide and of murder 
in s. 300, it is plain that where death is 
caused by an act done with the intention 
of causing death it is tnurder. This fure 
ther narrows the scope of the inquiry down 
to whether the fatal act done with the 
intention of causing such bodily injury 
as is likely to cause death isthe same as 
or different from the act done as mentioned 
in cls: 2and 3 of s. 300. I think it can 
safely be said that the Legislature never 
intended that the intention of causing such 
bodily injury as is likely to cause death 


- “was the same as the intentions mentioned 


in cls. 2 and 3 respectively of s. 300, for if, 
they were meant to be identical there is 
no reason why a uniform description of 
jutention is not adopted in those clauses 
as in cl, 1 of s. 300, which speaks of 
the intention of causing death, the first 
‘of the descriptions of intention mentioned in 
8, 299. ° 
The overwhelming judicial opinion has 
been to the effect that an injury likely 
to cause death may or may not fall within 
ethe descriptions mentioned in cls. 2 and 3 
of s. £00. To bring it within the descrip- 
tions mentioned in cl. 2 of s, 300, the in- 
jury must be such that the offender knows 
to be likely to cause the death of the parti- 
cular person to whom the harm is caused, 
while to bring it within the description 
‘mentioned in cl. 3 of 8.300 the intended 
injury must be an injury sufficient in the 
ordinary course of nature to cause death. 
If the intention be merely to cause bodily 
injury as is likely to cause the death of an 
ordinary Person but not an injury which the 
offender knows to be likely to cause the 
death of the particular person to whom the 
harm is caused, orifit is not intended to 
be an injury sufficient in the ordinary 
course of nature to cause death, then the 
offence is only culpable homicide, To 
amount to murder,*the act must have been 
done with the intention of causing bodily 
injury which the offender knows to be 
likely to cause the death of the person to 
qwhom the harm is caused, or it must have 
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been done with the intention of causing 


„bodily injury which was intended to be 


sufficient in the ordinary course of nature 
to cause death, that is, to cause the death 
of an ordinary human being in the ordi- 
nary course of nature. Thus cl. 2 of 
‘gs. 300 is not applicable to all cases of inten- 
tional infliction of injury but only to cases of 
intentional infliction of injury with a parti- 
cular knowledge. 

Both intention and knowledge are ques- 
tions of fact. Asthey deal with certain 
mental conditions they are often incabable 
of proof by direct evidence and recourse 
must be had to some rule of natural pre- 
sumption which the Courts are entitled to 
draw. In drawing the presumption the 
Court must have regard to the common 
course of natural events (s. 114, Evi. Act). 
Thus, there is an accepted doctrine that a 
man of mature understanding is presumed 
to intend the natural and probable conse» 
quences of his acts. This doctrine itself is 
based upon the presumption that a person 
of mature understanding knows the natural 
and probable consequences of his acts; 
Therefore, if a person dces an act know- 
ing what its natural and probable consequ- 
ences will be, then he is presumed to have 
intended by that act to give rise to such 
consequences, Theintention spoken of in 
the second clause of s. 299 is such intention; 
but the knowledge mentioned in the second 
clause of s, 300 is not knowledge of the 
natural and probable consequences to an 
ordinary human being but knowledge of the 
natural and probable conssquences to the 
particular person to whom the harm is 
caused. In proving this knowledge it may 
be, and in most cases it is, necessary tohave 
recourse to the natural presumption that a 
man is presumed to know the natural and 
probable consequences of his acts, and 
in such cases the practical question that 
arises is whether an account of certain 
peculiarity known to the accused, as a fact 
in the person to whom the harm is caused, 
the presumption as to knowledge can pro- 
perly be drawn or not, having regard to the 
common course of natural events. If the 
answer be in the affirmative the offence 
is murder; if the answer be in the nega- 
tive, or there is any reasonable doubt 
that the presumption can be drawn, the 
offence may be culpable homicide if the 
injury intended was likely to cause the 
death of an ordinary human being without 
being especially likely to cause the death 
of the person to whom the harm is caused, 
or it may not amount to culpable homicide 
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if the accused cannot be presumed to have 
intended to cause an injury likely to cause 
death, In the last mentioned class of cases 
the offence may be one of the lesser offences 
affecting the human body determined ac- 
cording to whether the accused intended 
to cause hurt or grievous hurt or knew his 
ant to be likely to cause hurt or grievous 
urt. 

Where intentional infliction of injury is 
not shown to have been done with the in~ 
tention of causing death or with the inten- 
tion of causing bodily injury as the offender 
knows to be likely to cause the death of the 
person to whom the harm is caused, the 
offence of murder will be made out only by 
showing that the act was done with the 
intention of causing bodily injury which is 
sufficient in the ordinary course of nature 
to cause death, This class of intention can 
be distinguished from the intention of caus- 
ing bodily injury merely likely to cause 
death, by judging the degres of probability 
of death ensuing from the injury. Injury 
inflicted with the intention of causing bodi- 
ly injury which is sufficient in the ordinary 
course of nature to cause death possesses a 
much higher degree of probability of death 
ensuing from the injury than that inflicted 
with the intention of causing bodily injury 
which is merely likely to cause death. 

Dunkley,J.—I agree with my Lord the 
Chief Justice and do not wish to add any- 
thing to his judgment. 

8 Answer in affirmative. 





LAHORE HIGH COURT 
Criminal Revision No, 233 of 1940 
May 14, 1940 
BKEMP, J. 
UDHAM SINGH— PETITIONER 
VETSUS 
EMPEROR—Oppcsits PARTY 
Arms Act (XI of 1878), ss. 4, 19 )—Takwas are 
mot arms. 
It is always the purpose for which an implement 
is primarily used which determines the question whe- 
+her it does or does not fall within the definition of 
arms’. Implements or articles primarily intended for 
domestic or agricultural uss are not arms under the 
‘Arms Act and takwas fall under the former category. 
99 Ind. Oas, 935 (4), relied on. 


Or, R. casa reported by the Sessions 
Judge, Lyallpur, dated January 25, 1940, 


Facts.—These five revision petitions 
Nos, 57, 53, 99, 60 and 61 would be dis" 
posed of together as the facts in all of them 
‘are similar. iach of the petitioners has 
been convicted under s. 19 (f), Arma Act 
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{XI of 1878), for possession of a takwa and 
sentenced to Rs. 25 fine or in default two 
months’ rigorous imprisonment, On Septem: 
ber 5, 1939, a case under s. 363, I. P. O,, 
was pending in the Court of the learned 
Magistrate, Firat Class, who has convicted 
these petitioners under s. 19 (f), Arms Acts 
and a great number of men. presumably 
the supporters of the contesting parties, 
ewere present outside the Court-room and 
some of them were carrying arms like 
takwas. SubsInspector Dalip Singh and 
Sub-Inspector Ijaz Husain came to the 
Office of the Prosecuting Deputy Super- 
intendent Police, Rai Sahib Lala Narsing 
Dass and informed him that in the case 
Crown v. Tara Singh under s. 363, I. P. O. 
many people of both sides had come with 
the accused and the complainant party 
respectively armed with takwas. The 
Prosecuting Deputy Superintendent, Police 
came to the Court-room of the Magistrate, 
First Olass. Sardar Balbir Singh where he 
found some takwas placed under a mango 
tree outside the Court room and some. 
people sitting close by. As none was 
holding these takwas, Prosocuting Deputy 
Superintendent, Police waited till they were 
taken possession of by their respective 
owners. 

The Prosecuting Deputy Superintendent, 
Police as a precautionary measure instructed 
Sub-Inspector Ijaz Hussain to send for 
armed Police. Shortly afterwards, when the 
armed Police arrived, one man took hold of 
all these takwas, That man was however 
detained by Assistant Sub-Inspector, Gulzari 
Lal. The Prosecuting Deputy Superin™ 
tendent, Police told Sub-Inspector Ijaz 
Hussain to bring the men who were owners 
of those takwas, The Sub-Inspector brought 
several people to the Prosecuting Deputy 
Superintendent, Police who found three or 
four men holding a takwa each in their 
hands while one or two takwas were still 
lying against the verandah wall in a verti- 
cal position. The Prosecuting Deputy 
Superintendent, Police hit upon the plan 
of telling these people to leave the Oourt 
premises with their respective weapons, 
When they had gone a few paces, the Pro- 
secuting Deputy Superintendent, Police 
stopped them and the five petitioners were 
found in possession of five takwas, one each, 
and were accordingly challaned. Tho Pros 
secuting Deputy Superintendent, Police 
admitted in cross-sxamination that he took 
no proceedings under s. 107 or gs, 151, 
Criminal P. O., nor any untoward incideat 
happened on that day. Although the accusad 
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replied in the affirmative to question No. } 
which was: f 

“Were you on September 5, found in posees- 
sion of a takwa P. 1 at Lyallpur kutchery which 
you were holding for the purpose of offence or 
defence ?” 

Yet in answer to question No. 3 which 
was ‘Have you anything else to say ?” each 
accused replied that he did not know if it 
was an offence tocarry a takwa. Thus, it 
cannot be said that any of these accused 
had pleaded guilty to the charge. 


Report —The sole question for determi- 
nation ts whether ‘iakwas’ like these come 
within the definition of ‘arms’ as defined in 
the Arms Act. The learned Counsel for the 
petitioners had urged that the petitioner's 
case does not fall within any of the autho- 
tities on the point: Emperor v. Ralla Singh 
(1), Mangal Singh v. Emperor (2), Emperor 
v, Puran Singh (3) and Mehr Din v. Emperor 
(4). All the five cases now before me appear 
to be distinguishable from these authorities. 
In Emperor v. Ralla Singh (1) there was a 
full size sketch of the instrument on the 
“fle which showed that the chhavi blade 

weighed 1 seer 2} chhatanks and was 

removable from the handle. In that case 
Rala Singh who was found in poss.ssion 
of the chhavi was tried for the cffence under 
s. 457/511, I. P.O., and was charged under 
s. 19(f), Arms Act, in the same trial. It 
was therefore clear that Rala Singh was 
in possession of the chhavi for the purpose 
of offence or defence while attempting to 
commit house breaking. In Emperor V. 
Puran Singh (3) the instrument consisted 
eof alathi 6 feet 3 inches having at one 
end a hollow screw and axe like blade 5 
_feetx44 inches, the blade having a screw 
to allow of its being fixed intothe long lathi. 
It was held that the instrument was an arm 
within the meaning of 8, 19, Arms Act. In 
Mangal Singh v. Emperor (2) the weapon 
was a bamboo dang 5 feet 7 inches which 
bad an iron attachment at the thick end, 
and hidden in the folds of the appellant's 
loin cloth was a blade 8 inches long which 
fitted the end of the dang, It was accord- 
ingly held under those circumstances that 
the weapon was meant for purposes of 
offence or defence and was therefore an 

“arm.” In the body of the judgment in 

Mangal Singh v. Emperor (2) Criminal 

Revision No. 641 of 1919 has been referred 


(1) 32 PR{[1918 Or; 48 Ind. Oas. 486; AIR 1919 
Lah. 472; 20 Cr. L J 11. 
` (232 L291; 64 Ind, Cas. 847; A IR 1922 Lah, 138; 
:92Cr.L J 63, 

(3) 9 L 187; 112 Ind. Cas. 49; A I R1928 Lah. 295; 
39 Gr. L J 961; 29 P L R 306. 
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to where in the case of atakwa the 
possessor was given benefit of doubt al- 
though the takwa blade was over 6 inches 
in length. In Mehr Din v. Emperor (4) it 
was laid down that it’ is always the purpose 
for which an implemert is primarily used 
which determines the question whether it 
does or does not fall within tho definition of 
“arms” ins. 4 and that the implements of 
ordinary domestic use such as an axe or 
knife cannct fall within the definition of 
arms by the mere fact that they have been 
in use as weapons of offence or defence on 
particular occasions. 

In the present case none of the blades of 
these takwas is 6” long but is about 4” or 5” 
long only. None of them can be screwed 
on or slipped on to the lathi handle. They 
appear to be fixed aud such like takwas with 
long lathi handles are ordinarily used for 
cutting twigs from trees either for making 
Indian tooth brushes or for cutting the 
branches of trees to be used as hedges for 
the fields, The fact that they were being 
carried openly militates against the view 
that they were being carried for the purpose 
of offence or defence or were meant for 
such purpose. Tke mere fact that in case 
of attack they could be used for offence 
cr defence is no ground for holding that 
these takwas were generally meant for such 
purpose and not for ordinary domestic or 
agricultural use. In my opinion all the 
petitioners should have been given benefit 
of doubt. I accordingly ‘refer all these five 
cases to the Hon’ble High Court for quash- 
ing of the convictions of all the petitioners 
and for refund of fines if realized. 


Mr. Indar Singh, for the Petitioner. 
Mr. V. N. Sethi, for Advocate-General, 
for the Orown. 


Order of the High Court 


Skemp, J.—The learned Sessions Judge 
of Lyallpur has recommended the setting 
aside of five convictions under the Arms 
Act. A case was being tried under s. 363, 
I. P.C, presumably of kidnapping a 
minor girl. A large number of partisans of 
the contesting parties were present outside 
the Court room, some of them carrying 
takwas. Two Sub-Inspectors reported this 
to the prosecuting Deputy Superintendent 
by whose orders armed Police were brought 
up. The five petitioners who owned five of 
the takwas were subsequently prosecuied 
under the Arms Act, convicted under s, 18 
(f) and each fined Rs. 25, The learned 
ER) A IR 1927 Lah, 162; 99 Ind. Cas, 935; 28 Cr. L 
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Sessions Judge after referring to various 
suthorities has recommended revision 
because 


“in the present case none of the blades of these 
takwas is 6” long but is about 4" or 5” long only. 
None of them can be screwed on or slipped on to 
the lathi handle. They appear to be fixed and 
such like takwas with long latki handles are 
‘ordinarily used for cutting twigs from trees either 
for making Indian tooth brushes or for cutting the 
branches of trees to be used as hedges for the 
fields. The fact that they were being carried openly 
militates against the view that they were being 
carried for the purpose of offence or defence or 
were meant for such purpose. The mere fact that 
in case of attack they could be used for offence 
or defence is no ground for holding that these 
takwas were generally meant for such purpose 
and | not for ordinary domestic or agricultural 
use, : 

The takwas in question have been pro» 
duced before me and I agree with the 
Sessions Judge except on one point. These 
takwas have small triangular blades 
mounted on long heavy lathis which might 
perhaps be more conveniently used as 
weapons without the blades. They are 
familiar objects and are undoubtedly used 
as suggested by the Sessions Judge. I do 
not, however, agree that they were not 
meant for the purpose of attack or defence 
in the present instance. I think from the 
circumstances and from the fact that the 
Police thought it necessary to bring up 
armed men these takwas were brought 
to Court to be used if a fight arose. Mr. 
Indar Singh forthe petitioners referred to 
Mehr Din v. Emperor (4) in which Jai 
Lal, J. said with reference to a hatchet 
and a knife which had been brought 
apparently to assault the Deputy Oom- 
missioner : 

“Tt is always the purpose for which an imple- 
ment is primarily used which determines the 
-question whether it does or does not fall within 
tbe definition of ‘arms’, and applying this test 
I have no hesitation in holding that the axe and 
the knife which have Deen found to be implements 
of ordinary domestic use cannot fall within the 
definition of arms by the mere fact that they have 
been used as weaponsof offence or defence,” 

Mr. V. N. Sethi for tke Crown cited 
Crown v. Santa Singh (5). A Sessions 
Judge had reported a case concerning a 
chhavi which the Punjab Govt. had directed 
to be treated as an arm for the purpose 
of the Arms Act. The Sessions Judge 
argued that a chhavi did not fall within 
‘the definition of arms ins.4. The Bench 
did not accept the contention. They said: 

“Arms are defined in Webster's Dietionary as 
instruments or weapons of offence or defence and 
we do not suppose that any more exact des- 
„cription of the term could be given. Where then 
‘the circumstances of a case show that a weapon 


(5) 16 P R 1900 Or. 
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or instrument is carried or possessed for the pur- 
Spose of offence or defence and not for agricultural 
purposes or as an article of domestic utility, there 
is no reason why such a weapon or instrument 
should not be held to fall within the category of 
arms, 


They went on tohold that chhavis were 
offensive weapons although occasionally 
used for agricultural or household purposes. 
1 do not think that there is any conflict 
between Mr, Justice Jai Lal's ruling and 
he ruling of the Ohief Court considered 
with reference to the context. In fact there 
is no conflict even in words if one omits 
the word ‘carried’ and simply leaves 
‘possessed’ in the quotation. Lathis kahis 
and many other agricultural implements 
or domestic articles or heavy pieces of 
wood forming parts thereof are frequently 
used as weapons of offence or defence; but 
this does not render them arms under the 
Arms Act and Mr. Sethi dces not make 
this contention. I agree with Mr, Justice 
Jai Lal that the true test is the primary 
object of the implement in question, Im: 
Plements or articles primarily intended for 
domestic or agricultural use are not arms- 
under the Arms Act and takwas fall under 
the former category. I, therefore, agree 
with the learned Sessions Judge, set aside 
the convictions and direct that the fines if 
paid be refunded. The question remains, 
what is to be done if partisans go to a 
cause celebre carrying lathis or other 
weapons and ready to fight? It was suggest- 
ed that they could be arrested under s. 151. 
Oriminal P. ©., which provides that a 
Police Officer may arrest without a warrant 
any person designing to commit a cogniz- 
able offence. A less drastic measure would 
be to confiscate the weapons temporarily, 
restoring them when danger of a breach 
of peace had passed. 


8. Conviction set aside. 


——_ 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Reference No. 226 of 1939 
September 29, 1939 
Logo, J, O. AND O'SULLIVAN, J. 
EMPEROR—PRostouTor 
versus 
NABIBUX KHAIRMVAHOMED KOLAOHI 
—ACOUSED 
Criminal Procedure Code, (Act V of 1898), ss. 195 
(1) (b), 476—Scope of s. 195 (1) (b)—False complaint 
by X to Police followed by complaint to Court by Y 
based on same facts—S, 195 (1) (b), if applies to case 
of X—Offender, whether must be party to proceedings 
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in Court—Complaint against certain person under 
8: 476—Magistrate to whom complaint ia made, if can’ 
proceed against other persons considered by him to be 
parties to offence. . 

Section 195 (1) (b), Oriminal P.C., is sufficiently 
wide to cover cases where the offence alleged was 
committed in relation to a proceeding subsequently 
instituted in Oourt. When false information to the 
Police by X is followed by*a complaint to a Court 
based onthesame facts and the samecharge by Y, 
the offence committed by X can beregarded as com- 
mitted in relation to proceedings in Court and s, 195 
a) S applies to the case of eX. [p. 326% 
col, 2, 5 

(Case-law relied on.) 

Olause (1) (b) of s, 195, Criminal P. O., unlike cl. (1) 
(e), does ngt require that the offender shall bea 
party to the proceedings in Oourt. The requisite 
condition merely is that the offence shall be in relation 
to the Court proceedings. 91 Ind. Cas. 36 (15), relied 
on. [p.328 col, 1.) 

The Magistrate to whom a complaint is made under 
8.476 against certain person, would be entitled to 
proceed in the same trial against any other persons 
considered by him to have been concerned in or party 
to the offence alleged to have been committed by the 
person. 


Or. Ref. by the District Magistrate, 
Dadu, recommending quashing of pro- 
ceedings. 


“Mr. Partabrai D. Punwani, Advocates 
General for the Crown. 


O'Sullivan, J.—This is a reference under 
8. 438, Oriminal P. C., by the District 
Magistrate of Dadu. The facts stated in the 
reference are as follows: On March 23, 
1938 the opponent Nabibux made a report 
to the Police at Rukan Police Station to 
the effect that a creditor of his by name 
Lilomal was being beseiged in his house 
by ten persons wkom he named, that these 
persons were armed, one with a hatchet, 
and the remainder with lorhs and lathis 
and that they were abusing and threatening 
Lilomal. The precise offences specified in 
the report have not been mentioned in 
the reference, but presumably these in- 
cluded rioting and other cognizable offences. 
On investigation the Police found the 
opponent’s report to be false and obtained 
the issue of a “B” summary by the Sub- 
Divisional Magistrate, Dadu. Inthe means 
time, Lilomal himself filed a direct complaint 
on the same facts in the Court of the 
Resident Magistrate, Dadu. That complaint 
was dismissed by the Resident Magistrate 
under s. 203, Oriminal P. O. In dismissing 
the complaint the learned Magistrate came 
to the conclusicn that it was false. He 
therefore made are inquiry under 8, 476, 
Criminal P. O., as a result of which he 
filed acomplaint against the opponent on 
January 26, 1939 in the Court of the Huzur 
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Mukhtiarkar and first clase Magistrate; 
Dadu, under s. 211, I. P. O., in respect of 
opponent’s report to the Police of March 
23, 1938, The learned District Magistrate 
has at the suggestion of the Huzur 
Mukhtiarkar and first class Magistrate, 
Dadu, recommended that these proceedings 
against the opponent Nabibux under s. 211, 
I. P. O., be quashed. The following are 
the grounds put forward by the District 
Magistrate: 

“The grounds are that s. 195, Oriminal P. O. 
would have no application to the case of Nabibux 
but only against Lilomal who filed the complaint 
before the Resident Magistrate which washeld to 
be false by that Court. The offence by Nabibux 
Was not committed in relation to proceedings in 8 
Court and the learned Resident Magistrate, Dadu 
could not fille a complaint against Nabibux who 


was not even a party to the proceedings in his 
Oourt.” 


On receipt of the Resident Magistrate's 
complaint the Huzur Mukhtiarkar and first 
clase Magistrate took cognizance of it and 
issued process as appears from the following 
order made on March 23, 1939 : : 

“An offence under s, 211, I. P. O., appears to have 
been committed by accused Nabibux. Issue B, W. 
worth Rs, 50 against him for April 6,1939.” 

It is clear that cognizance of the offence 
was taken under s. 190 (1) (a), Oriminal 
P. O., and that the complaint was treated 
as one bya Court within the purview of 
s. 200 (aa), Oriminal P. O., the complainant 
not being examined. It is unnecessary 
therefore to consider whether cognizance 
might or should have been taken under 
s. 190 (1) (e), Criminal P, C., or the come 
plaint treated as one by a private person, 
Now a complaint by a Court ig essential 
under s. 195 (1) (b), Oriminal P. O., in 
respect of an offence under s. 211,I. P, O, 
only when such offence has been commit- 
ted in or in relation to any proceeding to 
any Court. The offence alleged in this case 
was not one committeli in any proceeding 
in a Court. The question for consideration 
is whether it can be said to have been 
committed ‘in relation to’ any such pro- 
ceeding. The words ‘in relation to’ make 
it clear that s. 195 (1) (b) is sufficiently 
wide to cover cases where the offence 
alleged was committed in relation to a 
proceeding subsequently instituted in Court. 
There is therefore force in the conclusion 
arrived at by Beaumont, O. J. in Indrachand 
Bachraj Vv. Emperor (1) with. regard to the 
date when the Oourt proceedings should 
have been commenced in considering the 

(1) 56 B 213; 137 Ind, Oas. 134; A I R 1932 Bom. 185; 


33 Or. L J 386; 34 Bom, LR 294; Ind, Rul. (1932) Bom, 
219; (1932) Or. Cas, 241, 
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applicability of s. 195, Oriminal P.O. He 
Bays : 

Although for the purpose of determining whether 
an offence has been committed under s, 193, I. P. O., 
the crucial date ia the date on which the ofience 
was committed, yet, for the purpose of seeing 
whether a complaint by the Court is necessary 
under s. 195, Oriminal P. O., the crucial date is 
not the date when the offence is committed, but 
the date when the Oourt takes cognizance of the 
offence.” 

It has been decided by Benches of this 
Court on at least two occasions that when 
false information to the Police is followed 
by a complaint to a Oourt based on the 
same facts and the same charge, 8. 195 
(1) (b) requires the complaint of the Oourt 
itself for the prosecution of the informant 
under s. 211, I. P. O. in respect of the 
false charge to the Police. We refer to the 
cases in Ramchand Manumal v. Emperor (2) 
and Chuharmal Nehalmal v. Emperor (3). 
The following decisions support this view, 
some of them having been referred to in 
the two Sind cases: Tyabulla v. Emperor 
(4), Brown v. Ananda: Lal (5), Samir v. 
Sajidar Rahman (6!, Murugan v. Gutha 
Rami Naidu (7), Rambrose v. Emperor (8), 
Maung Pe v. Maung Chaw (9), Muhammad 
Yasin v. Emperor (10) and Dholliah v. 
Emperor (11). A different view appears to 
have been taken by the Allahabad High 
Court in Emperor v. Prag Dutt (12). 


Since we are in agreement with the, 


decisions in Ramchand Manumalv. Emperor 
(2) and Chuharmal Nehalmal v, Emperor 
(3) the question for consideration in this 
reference resolves itself into one of small 


(2)238L R 225; 115 Ind. Oas. 313; A IR 1929 
Ta 115; 30 Or. L J 399; Ind. Rul. (1922) Sind 
(3) 239 L R 285; 117 Ind. Cas, 147; AI R 1929 
Bind 132; 30 Or, L J 782; Ind. Rul (1929) Sind; 


131. 

(4) 43 O 1152; 36 Ind. Oas, 845; A I R 1917 Oal. 
en 94 OL J 134; 18 Cr L J 13;.200 WN 
G e 
(5) 44 O 650; 36 Ind. Oas. 857; AIR 1917 Cal, 
596; 18 Or. L J 25; 250 L J 59; 20 OwN 


1347, 

(6) 53 O 824; 99 Ind. Gas.118;A I R 1927 Cal. 95; 
28 Or. LJ 86, 

(7) AIR 1927 Mad, 851; 104 Ind. Oas. 625; (1927) 
M W 694; 39 M L T7103; 26 L W 405; 53 M L J 455; 
28 Or. L J 849: 9ATOr. R7. 

{8) 6 R578; 114 Ind. Oas. 685; A I R1928 Rang. 254; 
30 Or. L J 342; Ind, Rul, (1929) Rang. 77. 
pe I R 1928 Rang. 243; 112 Ind, Oas. 468; 29 Or, L 
(10) 4 Pat. 323,86 Ind, Gas 825; AI R 1925 Pat 
483; 26 Or. L J 889; 6 P L T457. 

(11) 54M 1018; 134 Ind. Cas. 813;A I R 1931 Mad. 
702; 32 Or. L J 1215; 61 M LJ 770; 34L W 329; 
(1931)M W N 513; Ind. Rul. (1931) Mad. 861; (1931) 
Cr, Oas. 942. 

(19) 51 A 382; 111 Ind. Cas. 858; ATR 1928 All. 
765; 29 Or. L J 938; (1929) A L J 68, AA, 
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compass, We have to determine whether 
the fact that Lilomal and not the present 
opponent filed the complaiat in the Resi” 
dent Magistrate’s Court would render those 
decisions inapplicable. In other words, was 
the offence under s. 211, I P. C., alleged 
against the opponent, committed in relation 
to the proceedings im the Resident Magis- 
trate’s Court? Wehave given the matter 
our careful consideration and we think the 
relationship contemplated by s. 195 (1) (b), 
Oriminal P. O., does -exist and that there 
ig no difference in principle between the 
present case and those ia which the pro» 
ceedings in Court wera instituted “by the 
person sought to bg prosecuted for the falee 
jaformation to the Police. Tae offence 
alleged under s. 211,1. P. O, is that of 
falsely charging certain persons with having 
Committed certain offences, The complaint 
to the Court accuses those persons of 
having committed those very offences. 
That is to say, the same allegations are 
levelled in each case, but the information to 
the Police has been removed from the sphere 
of a Police investigation into the sphere of a 
proceeding in Court. We do not consider 
that the agency by which the Oourt 
proceedings are instituted is a deciding or 
relevant factor. The relationship between 
the allegation tothe Police and the allega. 
tion to the Court exists irrespective of how 
the Court proceedings are commenced. In 
Tyabulla v, Emperor (4) at p. 1155*, Mookerji 
and Sheepshanks, JJ. said : 

“A ganction is requisite in respect of an offence 
under s. 211, I. P. O., only when such offence has 
been committed in or in relation to any proceeding 
in any Court; no sanction is necessary when a false 
charge has been made to the Police and has note 
been followed by a judicial investigation thereof by 
a Oourt.” 

And again at p. 1156*; 

“Here the alleged offence was not committed in 
Court; nor was it brought to the notice of a Magis- 
trate in the course of a judicial proceeding.” 

We consider that the necessary relation” 
ship is established once the subject-mattef 
of the false charge to the Police is made the 
subject-matter of a judicial investigation 
irrespective of how or by whom that judicial 
investigation is started. What a Court 
takes cognizance of,is an ‘offence’ and not 
an ‘offender’... We would refer in this cone 
nection to the remarks of Raymond, A. J. O., 
in the Full Bench decision of this Oourt in 
Mehrab v. Emperor (13) at p. 156, and to the 
recent decision of this Bench in Criminal 
Reference No. 150 of 1939 Fateh Muhammad 


(13) 17 S LR 150 (156); 83 Ind. Oas. 885; A IR 1924 
Sind 71; 26Cr. LJ 181 (F B). 
*Pages of 43 C.—[Had.] 
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v. Emperor (14) decided on September 18, 
1939 but not yet published in the Karachi 
(authorized) Law Reports. The ‘offence’ 
alleged against the opponent is.related to 
the proceedings in Court on Lilomal’s 
complaint although the opponent himself 
was not a party to those proceedings, 
Incidentally cl. (1) (b)° of s. 195, Criminal 
P. O., unlike el. (1) (c), does not require 
that the offender shall be a party to the 
proceedings in Court. The requisite con® 
dition merely is that’ the offence shall be 
in relation to the Court proceedings. This 
point was emphasized in the Rangoon Full 
Bench case in Emperor v. Syed Khan (15). 
There is another aspecteof the matter to 
which reference might be made. In Brown 
v. Ananda Lal (5) Sir Lancelot Sanderson 
referred to the confusion which might 
result were the provisions of s, 195 (1) (b) 
not applicable in cases in which informa" 
tion to the Police was followed by a com- 
plaint to the Court on the same allegations, 
He said: 

“To hold otherwise might lead to unreasonable 
results, e. g., assume a case where the information 
=fo the Police is followed up by a complaint of a 

similar nature and to the same effect in Court, 
which after investigation by a Magistrate is dis- 
charged; the person who had been accused then 
applies to the Court for sanction to prosecute the 
person who laid the complaint for making a false 
charge in Oourt; the Oourt refuses such sanction. 
According to Mr, Gregory's argument the person 
who had been accused can then proceed without 
any sanction against the prosecutor alleging that 
he made a false charge to the Policein the thana 
relying on the same allegations and the same facts, 
which the Magistrate has already investigated and 
as to which he had refused his sanction. Such a 
construction would be most unreasonable and, in 


emy judgment, is not warranted by the language of 
the statute.” 


Similar anomalies might arise were we 
to decide this reference otherwise than in 
the manner we propose to decide it. For 
instance a person might be prosecuted for 
an offence under s. 21), I. P. Os in 
respect of information laid to the Police 
whereas a Court might after due inquiry 
refuse to prosecute another person for making 
a complaint to the Court based on identical 
allegations. We consider that the proceeds 
ings under s, 211, I. P. C., against the 
Opponent were properly instituted and that 
we must decline to accept the recommen- 
dation to quash the proceedings. We would 
incidentally mention that on the authority 
of our recent ruling in Oriminal Reference 
No. 150 of 1939 Fateh Muhammad v. Emperor 

(14) 189Ind. Cas. 586; A I R 1940 Sind 97; (1940) 
Kar. 287; 41 Or. L J 750; 13 RS 33. 


(15) 3 R 303; 91 Ind. Oas. 36; A IR 1925 Rang. 
321; 27 Or. L J 4(F B). ; 
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(14) referred to above, the Magistrate who- 
is trying the opponent would be entitled 
to proceed in the same trial against any 
other persons considered by him to have 
been concerned in or party to the offence 
alleged to have been committed by the 


opponent. In the result the reference is. 
rejected. 
8. Reference rejected. 


——— 


ALLAHABAD HIGH COURT 
Criminal Reference No, 877 
and 
Oriminal Appeal No. 779 of 1939 
June 4, 1940 
Baspat AND Braunp, JJ. 
EMPEROR—Prosgcutor 
VETSUS 
Mst. DHIRAJIA—Aocusep 

Penal Code (Act XLV of 1860), ss, 299, 300, 309— 
Murder, essentials of— Intention’ and“ know- 
ledge "—Terms distinguished~S. 300, Para. 4, con- 
struction—Act done with knowledge of consequences 
is not murder—Act, when becomes murder—Ill- 
treated wife edeavouring to escape from husband on 
finding husband following her, getting into panic 
and jumping into open well with baby in arms— 
Offence held, was culpable homicide not amounting 
to murder—Held further, that offence did not amount 
to attempt to commit suicide, since “ attempts” in 
3. 309 involves conscious effort. 

According to the scheme of the I. P. O., ‘murder’ 
is merely a particular form of culpable homicide, 
and one has to look first to see in every murder 
case whether there was culpable homicide at all. 
If culpable homicide is present then the next thing 
to consider is whether it isof that type which under 
s. 300, I. P. O., is designated ‘murder’ or whether 
it falls within that residue of cases which are 
covered by s. 304 and are designated ‘culpable homi- 
cide not amounting to murder’, [p. 330, col. 1.] 

‘Intention’ is one thing and ‘knowledge’ a differ- 
ent thing. In order to possess and to form an inten- 
tion there must be & capacity for reason, And 
when by some exfraneous force the capacity for 
reason has been ousted, the capacity to form an 
intention must have been Wnaseated too, But know- 
ledge stands upon a different footing. Some degree 
of knowledge must, be attributed to every sane 
person. Obviously, the degree of knowledge which 
any particular person can be assumed to possess 
must vary. |p. 330, col. 2.] 

It is not murder merely to cause death by doing 
an act with the knowledge that it is so imminently 
dangerous that it must in all probability cause 
death. In order that an act done with such know- 
ledge should constitute murder it is necessary that 
it should be committed without any excuse for in- 
curring the risk of causing the death or bodily in- 
jury. An act done with the knowledge of its cone 
sequences is not prima facie murder. It becomes 
murder only if it can be positively affirmed that 
there was no excuse. The requirementsof the section 
are notsatisfied by the act of homicide being one of 
extreme recklessness, It must in addition be wholly 
inexcusable. (p. 331, col. 2.] 

Where an ill-treated wife who was in dread of her 


, 1941 


husband, in endeavouring to escape from her hus- 
band gets intoa panic on seeing him behind her 
and jumps into an open well with her baby in her 
arms, the offences committed is culpable homicide 
mot amounting tomurder. 87 Ind. Cas. &40 (1), dis- 
tinguished. 

The offence is not an attempt to commit suicide 
insemuch as the word “ attempts "ins. 309, I P. O., 
involves conscious effort. 


__ Or. Ref, and Cr. A. made by the Sessions 
Judge, Benares, dated October 14, 1939, 


The Govt. Advocate, for the Crown, 


Braund, J.—Thisis an appeal of some 
little interest, .The appellant is a young 
woman of 20 who was tried for murder 
by the Sessions Judge of Benares and who 
was tried at thesametime for attempted 
suicide by a jury. The result of the trial 
by the Sessions Judge with the aid of his 
assessors—who were of course the same 
People who constituted the jury—was that 
he convicted the appellant of murder under 
s. 302, I P.O. The result of the trial for 
attempted suicide by the jury was that she 
was found not guilty, Thelearned Judge, 
as logically he was bound to do, was unable 
to agree with the verdict of not guilly upon 
the charge of attempted suicide and he 
has therefore referred the case to us under 
s. 307, Oriminal P. C, with the recom- 
mendation that the jury’s verdict should 
be set aside and that the appellant should 
be convicted under s. 309, I. P. O., as 
well as under s, 202. In this way we have 
before us the appellant’s own appeal against 
her conviction and sentenceunder s. 302, 
I. P.O., and the learned Sessions Judge's 
reference recommending us to set aside the 
verdict of the jury and to substitute a cone 
viction upon the charge of attempted sui- 
cide as well. 


We need hardly say that this is one of 
those cases common in these provinces in 
which a young wom®a with her baby in her 
arms had jumped or fallen down a well. 
The facts of the case are comparatively 
simple. Musammat Dhirajia is a young 
woman married toa man named Jhagga. 
They had a six months old baby. They 
lived together in the village and we can 
accept it as a fact from the evidence that 
the husband did not treat his wife very 
well. We find asa fact thaton the day in 
question there had been a quarrel between 
the husband and wife and that the husband 
Jhagga had uttered threats against his wife 
that he would beat her, There is more 
than a hint in the evidence that the wife 
desired to goto visit ber parents at their 
village of Bhagatua and that the husband, 
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as husbands sometimes do, objected to bis 
wife going to her parents, Late that night 
Jhagga woke up and found his wife and 
the baby missing. He went outin pursuit 
of them and when he reached a point close 
to the railway line he saw her making her 
way along the path. When she heard him 
coming after her Mst. Dhirajia turned round 
in a panic, ran a little distance with the 
baby girl in her arms and then either jump- 
éd cr fell ifto an open well which was at 
some little distance from the path. It is 
important to observe that obvionsly she did 
this in panic because we have the elearest 
possible evidence that she looked behind 
her and was evidently running away from 
her husband. The result was, to put it 
briefly, that the little child died while the 
woman was eventually rescued and suffered 
little or no injury. Upon these facts Mat. 
Dhirajia was, as we have said, charged with 
the murder of her baby and with an attempt 
to commit suicide herself, At that stage it 
is desirable that we should look at her own 
statements. She has put forward her version 
of the affair on three separate occasions ‘eum 
first by a statement in the nature of a cone 
fession ; secondly, before the committing 
Magistrate, and thirdly in the Court of the 
Sessions Judge. The first two of these are 
identical and we need only, therefore, ace 
tually discuss the one before the Magis- 
trate. She was asked : 

“Pid you on August 9, 1939 at about suprise jump 
into the well at Sultanpur in order to commit 
suicide ?" 

This was her answer : 

“There had been a quarrel in my house for three or 
four days. My husband threatened to beat me. There- 
upon I fledaway. He followed me. When I saw my” 
ee, coming after me, I through fear jumped into 
the well.” 


And later in another answer she said: 

“Yes, I jumped into the well. Idid not know that 
she would die (by doing so). I jumped into the well 
through fear of my husband.” 


That was perfectly clear and toour minds, 
quite straightforward statement of fact and 
we cannot but regret that in the Sessions 
Court her statement was changed, There— 
possibly on advice—she changed her story 
and alleged that she did not jump into the 
well at all but fell into it by accident. In 
those circumstances she was tried. The 
only issue to which the learned Sessions 
Judge appears to have addressed his mind, 
either in his own deliberations upon the 
charge under s. 302 of in his charge to 
the jury under s, 309 was whether asa fact 
Mst. Dhirajia jumped into the well or fell 
into it, His conclusion as expressed in his 
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own judgment is: 

“Tam, therefore, of opinion that the evidence df 
Jhagga supported as it is bythe two previous state- 
ments of the accused clearly shows that the accused 
had jumped down into the well and had not fallen 
down accidentally,” 


He then assumes that it is a case of 
murder. Inthe same way the whole pur- 
port of his charge to the jury was that 
they had merely to decide whether she had 
jumped deliberately or fallen by accident 
into the well. We ourselves, having read 
the evidence with considerable care, are 
satisfied that the story of the falling into 
the welè by accident is not true. Weare 
satisfied upon the fact that the story told by 
the appellant in her own® statement before 
the Magistrate is in substance the true 
version of what happened. It is, indeed, 
supported by the prosecution evidence itself 
because one cannot read her husband's evi- 
dence without coming to the conclusion 
that the woman was in a panic when she 
saw her husband coming after her. And 
we believe that what she did, she did in 
terrorfor the purpose of escaping from her 
husband. 

Now, upon those facts, what we have 
to consider—and what we think the learned 
Sessions Judge ought to have considered— 
is whether this satisfies the charges of murs 
der and of attempted suicide, and if not 

what the woman has been guilty of. This 
raises questions which are not altogether 
free from difficulty and are of some inter- 
est. Totake first the charge of murder, 
as we all know, according tothe scheme 
of the I. P, O., ‘murder’ is merely a particu 

„lar form of culpable homicide, and one has 
to look first to see in every murder case 
whether there was culpable homicide at all. 
If culpable homicide is present then the next 
thing to consider is whether itis of that 
type which under s. 300, I. P. O., is desig- 
nated ‘murder’ or whether it falls within 
that residue of cases which are covered by 

s. 304 and are designated ‘culpable homi- 
cide not amounting to muider.’ In order to 
ascertain whether the case is one of culpa- 

ble homicide we have to look at s. 299, I. P. 
O., which says : 

“Whoever causes death by doing an act with the 
intention of causing death, or with the intention of 

causing such bodily injury as is likely to cause death, 
or with the knowledge that he is likely by such act 
to cause death, commits the offence of culpable 
homicide.” 

In this case we can say it at once that we 
do not, on the facts, attribute to Mst. Dhir- 
ajia an intention to cause the death of her 
baby. We are satisfied that no such inten- 
tion was ever present in her mind, Indeed 
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we think there was no room in her mind for 
any such intention having regard to the 
panic that she was in. But we have to cons 
sider whether what she did, she did with the 
‘knowledge’ that she was likely by such act 
to cause death. Ithas been strongly and 
very ably argued before us by Mr, Shekhar. 
Saran that we cannot in this case having 
regard to all the circumstances attribute to 

this unfortunate woman the ‘knowledge’ of 
anything at all at that particular moment. 

We desire to pause at this point to say that 

Mr. Shekhar Saran, who is holding the brief 

on behalf of the Govt., has very properly 

and with great ability represented the ap- 

pellant herself who was not otherwise rep- 

resented. We are grateful for his argu- 

ment from which we have derived great 

assistance, The way he puts it is that we 

must treat this woman as being in such a 

state of mind that not only could she have 

had no ‘intention’ but she could have had 

no knowledge either. We regret that we 

are unable to go as far as this. ‘Intention’ 

appears to us to be one thing and ‘know- 

ledge’ appears to us to bea different thing. 

In order to possess and to form an inten- 

tion there must be a capacity for reason. 

And when by some extraneous force the 

capacity for reason has been ousted, it 

seems tous thatthe capacity to form an 

intention must have been unseated too. 

But to our minds, knowledge stands 

upon a different footing. Some degree 

of knowledge must, we think, be attributed 

to every sane person. Obviously, the 

degree of knowledge which any part - 
cular person can be assumed to possess must 

vary. For instance, we cannot attribute 

the same degree of knowledge to an unedu- 

cated as toan educated person, But we 

think thatto some extent knowledge must 

be attributed to everyone who is sane, And 

what we have to consifer here is whether it 

is possible for us—treating Mst. Dhirajia as 

a sane person, which we are bound to do—to 
conclude that she could possibly have been 

ignorant of the fact that the act of jumping 

into a well with a baby in her arms was 
likely to cause that baby’s death. We do 
not think we can. 

We think that however primitive a man 
or woman may be, and however frightened 
he or she may be, knowledge of the likely 
consequence of so imminently dangerous 
an act must be supposed to have remained 
with him or her, We have been pressed: 
with cases by Mr. Saran in which when 
blows have been struck, it has been dis- 
cussed whether knowledge of the likely. con- 
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sequences of those blows can be attributed 
to the striker. But we venture to think that 
such cases as these are fundamentally 
different from the case before us. A biow 
is not per se a necessarily fatal act, especi- 
ally if the blow be given with the fist or 
with one of the less lethal weapons. This is 
a question of degree, a question of force, a 
question of position and so forth, and there- 
fore in these cases there is ample room for 
argument as to whetherin any particular 
case, having regard to the manner in which 
the particular blow or blowsin that case was 
or were delivered, there was behind it 
knowledge that it was likely to result in 
death. But, in this case, the character of 
the act is in our opinion, fundamentally 
different. The actof jumping iato a well 
with a six-months old baby in one’s arms 
can, in our opinion, but for a miracle, 
have only one conclusion and we regret 
that we have to assume that that conse- 
quence must have been within the know: 
ledge, but not within ths intention of 
Mst. Dhirajia. 

For these reasons we think that this 
was acase of culpable homicide. We must 
now proceed to consider whether or not it 
was murder, We do not propese to set 
out verbatim the whole of s, 300, I. P. 
O., because it is so well known. It proe. 
vides that in four cases culpable homicide 
is always murder, sabject to certain speci» 
fied exceptions. The first three cases in 
which culpable homicide is designated as 
murder are all cases in which there is found 
a positive ‘intention’ in the doer of the 
act. We need not waste time on these 
because, as we have already said, we do 
not think that in the circumstances of this 
case it is possible to attribute to Mst. 
Dhirajia any positive or active intention 
at all. The only case we need discuss is 
the fourth which is ih these words: 

"Tf the person committing the act knows that it 
is so imminently dangerous that it must in all 
probability cause death or such bodily injury as is 
likely to cause death, and commits such act witb- 
out any excuse for incurring the risk of causing 
death or such injury as aforesaid.” 

That is the fourth case in which culpable 
homicide is murder. We have already 
found that Ms?, Dhirajia must be taken fo 
have known that what she did must in all 
probability cause the death-of her bady. 
But this is qualified by the further require- 
ment that “such act” must be “without 
any excuse for incurring the risk of 
causing death ...."” The construction 
of this particular passage of s. 300 is 
well settled. It is well settled that it is 
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not murder merely to cause death by doing 
an act with the knowledge that it is so 
imminently dangerous that it must in all 
probability cause death. In order that an 
act done with such knowledge should cone 
stitute murder it is necessary that it should 
be committed withou, any excuse forin- 
curring the risk of causing the death or 
bodily injury. An act done with the know 
ledge of its consequences is not prima facie 
mtrder. It becomes murder only it it can 
be positively affirmed’ that there was no 
excuse. The requirements of the section 
are not satisfied by the act of homicide 
being one of extreme recklessness. It 
must in addition be wholly inexcusable. 
When a risk is incurred—even a risk of 
the gravest possible character which must 
normally result in death—the taking of 
that risk is not murder unless it was 
inexcusable to take it. That, as we under- 
stand it, in terms of this case, is the 
meaning of this passage of s. 300 I. P.C. 
Now looking at the facts of this case 
which we need not repeat again, we think 


that it is not possible to say that Mst. om 


Dhirajia in jumping into this well did so 
without excuse. We must consider in 
assessing what is excuse or is mot excuse 
the state of mind she was in. She feared 
her husband and she had reason to fear 
her husband, She was endeavouring to 
escape from him at dawn and in the panic 
intotwhich she was thrown when she saw 
him behind her she jumped into the well. 
We think she had excuse and that that 
excuse was panic or fright or whatever 
you like to call it. For these reasons we 
do not think that Mst. Dhirajia is guilty 
of murder. 

Upon this reasoning however we cannot 
escape from s, 304, It must inevitably 
follow, for reasons which are obvious, 
that Mst. Dhirajia is guilty of culpable 
homicide not amounting to murder and, 
that, in our judgment, is the charge upon 
which she should have been convicted and 
not upon the charge of murder. Before we 
leave this part of the case we desire to 
refer to one more authority to which our 
attention has been called by Mr. Saran. 
That is Supadi Lukadu v, Emperor (1). The 
case was a curious one in which a girl of 
17 years of age, who too was ill-treated 
by her husband jumped with her baby 
into a well when she found that husband 
prevented her from returaing to her parents. 
In that case she was carrying the baby 

(1) A IR 1925 Bom. 310; 87 Ind, Oas, 840; 26 Or. L. 
J 1016; 27 Bom, LR 604, 
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-on her back and the learned Judges who 
tried it in the Bombay High Court on 
‘appeal came to the conclusion that on the 
facts of that case she was not aware at all 
that she even had a baby with her. No 
doubt upon the facts of that particular case 
that conclusion was justified. But we desire 
to say that we are not ourselves prepared to 
apply it to the case before us. The facts 
in the case before us are different and we 
should not be justified, we think, in loof- 
ing for evidence which does not exist in 
order to enable us to come to a conclusion 
which the facts do not warrant. There is 
nothing upon this record which could ene 
able us upon any reasonable view of the 
‘matter to assume that Msi, Dhirajia was 
not aware that she had her baby with her. 
We have found it necessary to resist tte 
temptation in this case to adopt the facts 
to what our own desires might be because 
we think that such a course must neces: 
-sarily be dangerous and wrong, 


As regards the charge of attempted 

ews SUicide we think upon that Mst. Dhirajia 
was rightly acquitted. To our minds, the 
‘word ‘attempts’ connotes some conscious 
endeavour to do tbe act which is the 
subject of the particular section. In this 
-case the act was the act of committing 
suicide, We ask ourselves whether when 
Mst. Dhirajia jumped into the well, she 
-did so in a conscious effort to take her own 
life. We do not think she did. She did 
so in an effort to escape from her husband. 
‘The taking of her own life was not, we 
‘think, for one moment present to her mind, 

* For that reason we think that Mst. Dhirajia 
was rightly acquitted under s. 309, I. P. ©. 
So for as the convictions are concerned 
therefore, the result of the appeal is that 
the appellant's convictlon under s. 302, 
I. P. C., is set aside and there is substituted 
“for it a conviction under s. 304, I. P. O. 
“So far as the learned Judge's reference 
to us is concerned, we are unable to accept 
it and the verdict of not guilty passed by 
the jury must stand, 


There only remains the question of sen» 
‘tence upon the conviction under s, 304 
which we have substituted for the convic- 
tion under s. 302, I. P. O. It is obvious 
that this is not a case deserving of a 
: severe punishment. The unfortunate woman 
has already been in prison for a period 
of eight months and we think the proper 
- sentence is that she should be sentenced 
to undergo six months’ rigorous imprison" 
zment which in effect means that she will 
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be at once released unless she is required 
upon some other charge. 


Ds Order accordingly, 


————— 


LAHORE HIGH COURT 
Criminal Appeal No. 430 of 1940 
May 28, 1940 
Young, O. J. AND SALE, J. 

KHAIR MOHAMMAD Pir WALLI 
MOHAMMAD anp OTHERS— OUONVIOTS-— 
APPELLANTS 
versus 
EMPEROR—RESPONDENT 

Criminal trial—Cross-cases—Crosa cases heard by 
same set of assessora and decided by same judgment 
—Legality of procedure — Evidence im one case im- 
ported into another—Effect. 

The procedure by which two cross cases, tried 
separately, are heard by the same set of assessors and 
decided by the same judgment is not illegal; but 
the danger is that by adopting this method the Oourts 
are liable to mix up the evidence in the two records. 
If they do so, the procedure is irregular and ibis 
difficult to hold that the irregularity is one that can 
be condoned by reason of absence of prejudice to the 
accused. It isalmost inevitable that in such cases 
there must be prejudice to the accused. 141 Ind. 
Oas. 539 (3) and 107 Ind. Cas. 766 (4), relied on, 


Or. A. from the order of the Sessions 
J Aden, Montgomery at Lahore, dated March 
20, 1940. 


Mr. Ghulam Mohyiud-Din Khan (for: 
Messrs, Khair Mohammad and Nazir 
Ahmad Khan (for others), for the Appele 
lants. 


Mr. S. N. Bali, for the Advocate-General 
and Mr. Nand Lal, for the Crown. 


Sale, J.—At about noon on August 3, 
1939 a fight occurred near a shrine in vil- 
lage Sheikh Fazal which resulted in the 
death of one Mohamnfad Dadra and injuries 
to several others, As a result ofthe Police 
investigation two cross-cases were instituted. 
On the one side five brothers, viz, Ghulam 
Rasul, Khair Mohammad, Gulab Ali, Allah 
Yar and Ahmad Yar (accused No, 6, Nawab, 
their nephew is an absconder) were tried 
under as. 148, 323, 324 and 302/149, I. P. C., 
for the murder of Mohammad Dadra and 
on the other side eleven persons includ 
ing Ghulam Nabi and Ghulam Sadiq, who 
are close relations of the gaddinashia of 
the shrine, were prosecuted for roijting. 
The learned Sessions Judge has convicted 
Khair Mohammad under s, 302 for the 
murder of Mohammad Dadra and sentenced 
him to death. He acquitted Ahmad Yar 
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but convicted the other members of this 
party, viz, Ghulam Rasul, Gulab Ali and 
Allah Yar under ss. 148 and 324, 323/149, 
I. P. C., and sentenced each to three years’ 
rigorous imprisionmeat, In the cross-case 
he convicted Ghulam Nabi, Ghulem Sadiq, 
Gullu, Goman and Hassan for rioting armed 
with deadly weapons under ss. 148, 323, 
324, 325/149 and sentenced each to three 
years’ rigorous imprisonment. The six 
other persons of this. party were acquitted. 
From these convictions and sentences both 
sides have appealed and the death sentence 
passed upon Khair Mohammad is before us 
for confirmation. 

It is unnecessary to detail the facts of this 
case as in our view this appeal must be 
accepted and the two cases remanded for 
retrial, The procedure adopted by the 
learned Sessions Judge in this case is cone 
trary tothe directions of this Court cone 
cerning the trial of cross riot cases embodied 
in Ohap. IV, of Vol. 3 of High Court Rules 
and Orders. It is true that the two cross- 
cases were tried separately by the learned 
Sessions Judge in so far as separate evi- 
dence both for the prosecution and the 
defence was recorded, But both cases were 
tried before the same seb of assessors. At 
the close of the evidence the two cases were 
argued jointly ; the assessors apparently 
were asked to give opinion on both cases 
simultaneously and one judgment covered 
both cases. The result in the present in- 
stance of this procedure is that evidence in 
one case has been relied on by the learned 
Sessions Judge for deciding the other case 
in which this particular evidence was not 
given. Three examples of this irregularity 
may here be quoted. The learned Sessions 


Judge has found that 

“in all probability it is correct that the fight took 
place because thejpaseage of cattle was objected to by 
Ghulam Nabi and his meg.” 


The finding is based on the statement 
that Gullu, who belonged toGhulam Nabi's 
party, while in service of Ghulam Rasul 
used to take the latter's cattle past the 
shrine and via the street of the goldsmiths 
to be watered. It is true that so far as the 
murder case is concerned, thereis evidence 
to the effect that the fight was caused by 
Ghulam Nabi’s party objecting to the cattle 
being taken this way past the shrine. But 
there is no evidence to this effect in the 
crossecase in which Ghulam Nabi’s party 
have been tried and convicted for rioting, 
On the contrary, in this case there is a 
denial by Ghulam Rasul that Gullu was 
ever in his service. The learned Sessions 
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Judge has contradicted the statement of 
Qullu accused in defence that he was abus» 
ed by the other side, by means of his- 
statement made to the Police in his capacity 
as a prosecution witness in the other case 
Ghulam Mohammad as (P. W. No. 3) in the 
murder case (see his evidence, line 33, 
p. 28, of the paper book).stated as follows: 
“There is a way passing near the mangers 
which leads out of the village.” The learn- 
ced Seesion8s Judge has used this statement 
against this accused in the crossecase in 
which Ghulam Nabi’s party have been 
tried for rioting, while ignoring the fact that 
Ghulam Mohammad went on to say that the 
accused (that is tsay Ghulam Rasul and 
his men) had never taken their cattle for 
watering by this way. 

The procedure by which two cross-cases 
tried separately, are heard by the same cet 
of assessors and decided by the same judge 
ment is not illegal ; butthe danger is 
that by adopting this method the Courts are 
liable to mix up the evidence in the two 
records, If they do so, the procedure is 
irregular and it is difficult to hold that the” 
irregularity is one that can be condoned 
by reason of absence of prejudice to the 
accused, It is almost inevitable that in 
such cases there must be prejudice tothe 
accused, In the present case it is apparent 
that the irregularity committed by the 
Sessions Judge has prejudiced the accused 
esptcially the accused belonging to Ghulam 
Nabi’s party. It is for this reason that 
this Court has laid down the rule in 
para, 4 of Chap. IV. ofthe High Court 
Rules and Orders, Vol, III, that when both e 
parties are prosecuted not only must the 
cases be tried separately but judgments 
in such cases should be writen separately 
and care should be taken to see that 
the evidence in one case isnotimported into 
the judgment of the other. In this para- 
grapha reference is made to the directiong 
given in Allu v. Emperor (1) and Madat 
Khan v. Emperor (2), It is true that the 
irregularities pointed out in Allu v. Emperor 
(1), have not been repeated to the same 
extentin the present case, but we are in 
agreement with ihe observations contained 
in In re Mounaguruswami Naiker (3), and 

(1) 4 L 376; 75 Ind. Oas, 980; AIR 1924 Lah. 104; 
25 Or. LJ 68. i 

(2) 8 L 193; 100 Ind, Oas. 126; AIR 1927P 026 
APAN AAEE 
TO TI aan, tht at oun a0 to 

ad. 367; 141 Ind. Cas. ; 
159 a4 Or, LJ 175; GAM LJ in in Ra (1933) 
Mad. 143; [37 L W 101; (1933)M W N 98; (1933) Or. 
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Hayat v. Emperor, 29 Or. L. J. 282 (4), It, 
“was laid down by the Full Bench in In re 
Mounaguruswami Naiker (3), that 

“no hard and fast rule can be laid down as regards 
the procedure in the trial of case and counter case. 
There can be nothing irregular in a Judge trying 
each case toa conclusion before different assessors 
and afterwards pronounĉing judgment in both so 
long as he tries the one quite independently of the 
facts inthe order. But it is necessary (1) that the 
trial must be separate, 7. e., before different asses- 
sors and separate judgments delivered ; (2) that the 
-conclusions in each cass must be founded on, and 
only on, the eyidence in each case.” 


In the present case the defect lies in the 
fact thatthe learned Sessions Judge tried 
both cases before the same set of assessors 
end has imported the evidence given in one 
case as the basis for the decision of the 
other case. For these reasons, we hold that 
the trial of these two cross-cases has been 
irregular and that the irregularity has in 
fact prejudiced the accused. We must, 
therefore, accept the appeal, set aside the 
convictions and sentences and direct that 
the two cases be retried by the learned 
Judge in accordance with the 
directions given. The appellants in Appeal 
No. 419 of 1940 ure already on bail and 
may remain on bail till the conclusion of 
the case. In the murder case (Criminal 
Appeal No. 430 40) in which Khair Moham- 
mad hes been sentenced to death, we allow 
bail to each of the appellants including 
Khair Mohammad whom we do not censi- 
der prima facie to be guilty of an offence 
so serious as oneunders. 302,1.P O., to 
the satisfaction of the District Magistrate. 


9, Appeal allowed. 


. (4) 29 Cr. L J 282; 107 Ind. Oas. 766;A IR 1928 
Lah, 380; 10 Lab, L J 389 (F B). 





BOMBAY HIGH COURT 
. Criminal Reference No. 79 of 1940 
August 8, 1940 
Beaumont, O, J. AND Wassoopgw, J. 
. EMPEROR 
versus 
ANANDYA SAMBHYA MAHAR 

Criminal Procedure Cade (Act V of 1898), es. 110, 
and 495 (1), (4)—Inquiry under s. 110—Whether s8. 495 
(1) or (4) applies —Discretion of Magistrate, 

A person in respect of whom an inquiry is being 
made under s. 110, Criminal P. O., is not being 
prosecuted for any offence. Hencs sub-s, (4) of s. 495 
does not apply in the case of an inquiry under s. 110, 
but, on the other hand, sub-s. (1) of s. 495 does 
apply, since the Magistrate is enquiring into a case. 
Under that sub-section the Magistrate has a dis- 
-cretion whether to allow the Police Sub-Inspector to 
conduct the prosectition or not, and he is entitled to 
-exercise his discretion by analogy to sub-s, (4). It 


EMPEROR V. ANANDYA SAMBHYA MAHAR (BOM.) 


19110 ° 


is generally undesirable for the Police Sub-Inspector, 
who has been inquiring into a case under s. 110, to 
conduct such case. 


Messrs. C. K. Shah and F, K. Boman» 
Behram, for Accused Nos, 1 and 2. f 


Beaumont, C. J.—This is a reference 
made by the District Magistrate, Kolaba, 
The Sub-Divisional Magistrate of Kolaba 
was enquiring into a case under s. 110, 
Criminal P.O. The Police Sub-Inspector, 
who had been investigating the antecedents 
of the person against whom an order was 
sought under s. 110 and who had given 
evidence, then asked permission to conduct 
the case on behalf of the prosecution. The 
learned Sub-Divisional Magistrate refused . 
permission on the ground that the case fell : 
within sub-s. (4) of s. 495, Criminal P. O. 
Section 495, provides in subss, (1) that any 
Magistrate inquiring into or trying any 
case may permit the prosecution to be con- 
ducted by any person other than an officer 
of Police below the prescribed rank. Then 
it is provided thatno person, other than 
those named jn the section, which include 
an officer generally or specially empowered 
by the Local Govt, in this behalf shall be 
entitled to conduct the prosecution without 
such permission. There is no evidence 
before us that the Police Sub-Inspector is 
an officer generally or specially empowered 
by the Local Govt. and, as he sought per- 
mission to conduct the prosecution, we must 
assume that he has no such authority, and, 
that being so, the permission of the learn~ 
ed Magistrate was necessary. Snbes. (4) 
of 6, 495, provides that an officer of Police 
shall not be permitted to conduct the pro- 
secution if he has taken any part in the 
investigation into the offence with respect 
to which the accused is being prosecuted. 

We think that the learned Sub-Divisional 
Magistrate was wrongein applying sub's. (4) 
to this case, and that is the point on which 
the learned District Magistrate has referred 
the case tous. It is clear that a person 
in respect of whom an enquiry is being 
made under s,110is not being prosecuted 
for any offence. The learned Sub:Divi- 
sional Magistrate thought that the sub- 
section applied because an enquiry under 
s. 110 generally necessitates proof of offences 
committed by the person concerned on 
former occasions, but those are not offences 
for whieh heis being prosecuted under 
s. 110. In our opinion, it is quite clear that 
sub-s, (4) does not apply in the case of an 
inquiry under s. 110, but, on the other hand 
sub-s. (1) of s. 495, does apply, since the 
Magistrate is enquiring into acase. Under 
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that sub-section the learned Magistrate 
had a discretion whether to allow the Police 
Sub-Inspector to conduct the prosecution or 
not, and we think that he was entitled to 
exercise his discretion by analogy to sub- 
s. (4), and that it is generally undesirable 
for the Police Sub-Inspector who has been 
inquiring into a case under s, 110, to conduct 


such case. We, therefore, make no order on 
the reference. | 
D, . Order accordingly. 


———— 


LAHORE HIGH COURT 
Civil Revision Nos, 340 to 346 of 1939 
July 4, 1940 
Youne, O. J.anp SALE, J. 
DISTRIOT OFFICIAL Reogiver, 
AMRITSAR 
VETSUS 
Frem SOHAN LAL RAMJI DASS 
A AND OTAERS 


Civil Procedure Code (Act V of 1908), O. VII, 
r. 14, 0. XXXIII, r. 8, 8. 149—Dismissal of appli- 
cation to sue as peuper—O. VII, r. 11,if applies— 
— Application to sue as pauper not made in good 
faith—Refusal to extend time under s. 149 is justifi- 


ed, ° 

Order VII, r. 11, Civil P. O., does not apply to 
an application for permission to sue in forma 
pauperis, Such an application is specifically dealt 
with by O. H1, x. 8 which makes it clear that 
an application for permission to sue in forma 
pauperis isonly deemed to be a plaint in the suit 
when the application is granted. Where the applica- 
tion has never been granted O. VII, r. 11 does not 


apply 

Where an application for permission to sue in 
forma pauperis is not made in good faith, the Court 
is justified in exercising its discretion by 
not extending time under s. 149. Naratni 
Quar v Makhan Lal (3), Abbasi Begum v. Nanhi 
Begum (4) and 74 Ind, Cas. 835 (5), relied on. 


` Mr. Shamair Chand, for the Petitioner. 


Mr. Dina Nath Bhasin, for the Respond- 
ents. 


Young, C.J.—The Judge in Chambers 
has referred this petition in revision to a 
Division Bench for decision. The point 
referred is: The Official Receiver of Amrit- 
sar had to deal with an insolvent’s estate. 
He filed several suits and applied that he 
should be allowed to proceed in forma 
pauperis, These applications were not ac- 
cepted by the learned Subordinate. Judge. 
After the lapse of some time the Official 
Receiver applied that he should be allowed 
to pay the fullstamp duty on these plaints 
and to withdraw his applications that the 
suits should be treated in forma pauperis. 
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The learned Subordinate Judge, acting 
under s. 149, Oivil P. O., refused to allow 
the court-fees at that stage to be paid on 
the ground that the Official Receiver had 
not made these applications for permission 
to sue in forma pauperis bona fide, On 
the matter coming before the learned Judge 
in Chambers in this Court in revision, reli- 
ance was placed on two decisions of this 
Gourt repogted in Dharma Das v. Parbati 
(1) and Sultan v. Kanshi Ram (2). He 
pointed out that there was no discussion in 
these rulings dealing with the question of 
good faith and he was doubtful whether 
these rulings reall 

“were intended to lay Yown that even when the appli- 
cations for permession to sue in forma pauperis are 
not made in good faith, the applicants are entitled to 
an extension of time under s. 149, Civil P, 0." 

He also referred to Naraini Quar v, 
Makhan Lal(3)and Abbasi Begum v. Nanhi 
Begum (4) and also Sook Lal v. Dal Chand 
(5) where it was held that where an appli- 
cation for permission to sue in for pauperis 
is not made in good faith’no extension of 


time under s. 149 should be granted. The 


first point taken by Counsel for the peti- 
tioner in reply to an objection from the 
Bench is that an application for revision 
lies in that the learned Subordinate Judge 
has acted in the exercise of his jurisdiction 
illegally or with material irregularity, He 
contends that an application for permission 
to gue in forma pauperis is a plaint coming 
within O. VII, r. 11, Oivil P, O, Therefore, 
if this be conceded he contends that under 
O. VII, r. 11 (c) the learned Judge was 
bound to give time for payment of the 
fees. He argues that having failed to give 
time he has acted illegally or with material 
irregularity. In the first place, O. VII, 
r. 11, does not apply to an application for 
permission to sue in fomra pauperis. Such 
an application is specifically dealt with by 
O. XXXII, r. 8. This provision of the 
Civil P. O. makes it clear that an applica’ 
tion for permission to sue in forma paupe» 
ris is only deemed to be a plaint in the 
suit when the application is granted. The 
application in this case has never been 
granted and therefore O. VII, r. Il does 
We therefofe hold that no re» 
vision lies. It is however necessary to deal 


with the point raised by the learned referre 


ing Judge which involves proper construc- 
tion of s. 149, Civil] P.O. It appears to us 
(1) 38PLR 79. 
2) 38 P L R 429, 7 
3) 17 A 526; A W N 1895, 106. 
4) 18 A 206; AW N 1896, 33, 
in A I R1923 Rang. 256; 74 Ind. Oas, 835; 1 R 
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that there is no difficulty about this poinj, 
Section 149 is as follows: | 

“where the whole or any part of any fee prescribed 
for any document by the law for the time being in 
force relating tocourt-fees has not been paid, the 
Court may, in its discretion, at any stage, allow the 
person, by whom such fee is payable, to pay the 
whole or part, as the caseemay be, of such court-fee; 
and upon such payment the document, in respect of 
which such fee is payable; shall have the same force 
and effect as if such fee had been paid in the first 
instance.” : S à 

The material words, as far as these applie 
cations in revision are concerned are 
“that the Court may, inits discretion, allow the per- 
gon, by whom such fee is payable, to pay the whole or 
part of such court-fee.”’ , ; g 

The statute deliberateby gives discretion 
to the Oourt. We can imagine no better 
use of a Court's discretion than that which 
. ig used in this case where the Court finds 
that there has been an application mala 
fide. We agree with the learned Single 
Judge of the Rang. High Court in his 
view reported in Sook Lal v. Dal Chand (5) 
on p. 198* where he says: i 

“I must hold that both applications to sue in forma 
pauperis were fraudulent. Section 149 gives the 
Court discretion in the matter and in my opinion this 
isnot a case in which that discretion should be 
exercised.” , 

It was argued that the finding of the 
learned Subordinate Judge was not based 
on evidence, There is no force in this argu- 
ment. The learned Judge dealt with the 
evidence at some length and we consider 
there was evidence on which he could find 
as he did. We therefore dismiss these peti- 
tions with costs. No order as to costs in 
Civil Revision Nos. 342 and 345 of 1939. 


Petitions dismissed, 





8, 
*Page of 1 R.—(Hd.] 





BOMBAY HIGH COURT 
Criminal Reference No. 39 of 1940 
June 14, 1940 
. Beaumont, O. J. AND Divaria, J. 
EMPEROR—PROSEOUTOR 
VETSUS 
SULTANSHA SIDISHA—AcCoUsED 
Penal Code (Act XLV of 1860), s. 193— Accused 
anaking false statement under s. 164, Criminal Pro- 
cedure Code (Act V of 1898), and contradicting it 
© at his trial—Court should not tmpose heavy penal- 


ty. 

The Court should not impose a heavy penalty in 
a case where the accused who has made a false 
statement under s. 164, Criminal P. O., and has con- 
tradicted it in his evidence, is alternatively con- 
victed under s. 193, I.P. O. Where, however, the 
statement at the trial jsfalse it would be much more 
serious matter calling for severe sentence, ` 


Cr. Ref. made by the District Magistrate, 
Broach and Panch Mahals. 


EMPEROR V. SULTANSHA BIDISHA (BOM) 
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Mr. R. A. Jahagirdar, The Govt.-Pleader 
for the Crown. 

Mr. R. B. Kantawalla, for the Accused, 

Beaumont, C. J.—This is a reference 
made by the District Magistrate of Broach 
and Panch Mahals inviting us to enhance 
the sentence. It appears that the present 
accused made a statement under s. 164, 
Oriminal P. O., and at the trial his evi- 
dence contradicted that statement. He was 
therefore charged under es, 193, I. P. O. 
with committing perjury. I must confess 
that I should have myself grave doubt 
whether a statement made under s. 164 could 
possibly be regarded as part of the same 
transaction as a statement made at the 
trial as to justify an alternative charge: 
under s. 236, Criminal P O. Buta Full 
Bench of this Gourt in Emperor v, Purshotam 
Ishwar (1), decided that question against the 
accused and I think on this application we 
must follow that decision. But the convic- 
tion being in the alternative, we do. not 
know whether the statement made under 
s. 164 was false or whether the statement 
made at the trial was false. 

It seems to me that, in considering sen- 
tence, it makes a great deal of difference 
which of those two statements was false and 
if the prosecution ask “for a heavy sene 
tence, they must prove which statement 
was false. Ifthe statement made under 
e, 164 was false, no doubt such a false 
statement ought not to have been made 
but one knows that in the initial stage of 
proceedings it is possible that influence 
may be brought to bear on a witness, and 
ifa witness does make a false statement 
under s. 164, it is surely very much to his 
credit that he retracts that false statement 
at the trial, and does not by giving false, 
evidence at the trial secure a wrong cons 
viction. If in a case of that sort we are 
going to impose a heavy penalty for making 
a false statement under s. 164 we are 
strongly discouraging witnesses from resie 
ling from a false position and Tam cere 
tainly not prepared to do that. If it had been 
proved that it was the statement in the 
Sessions Court which was false, that would, 
have been a much more serious matter. In 
my opinion, therefore, there is no case for 
enhancing the sentence. f 

Divatia, J.—I agree. 

DR Order accordingly. 


(1) 45 B 834; 60 Ind. Oas. 593; AIR 1921 Bom, 3; 
23 Bom. L R 1; 22 Or, LJ 241 (F B). 
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ALLAHABAD HIGH COURT 
Full Bench 
Stamp Reference in First Appeal No. 254 
of 1936 
September 11, 1910 
IQBAL AHMAD, ALLSOP AND BAJPAI, JJ. 
HARENDRA SHANKAR AND ANOTARR— 
PLaINTIpvs—A PPELLANTS 
versus 
KHIALI RAM AND OTHERS— DEFENDANTS 
—RESPONDENTS 
U..P, Agriculturists. Relief Act (XXVII of 1934), 
-3. 33—Suit under, naturé of — Whether governed by 
s. 7 (iv) (£) or Art. 17 (iid, Sch. II of Court Fees Act 
(VII of 18170)—Appeal against decree passed in suit 
under a. 33 is governed by a. 7 (iv) ($, Court Fees 


ct. : 
A suit under s. 33, U, P. Agri. Relief Act is a suit 
“ for accounts and is not a declaratory suit. It follows 
that Art. 17 (td)of Sch. If, to the Court Fees Act, 
‘which deals with declaratory decrees, has no applica- 
tionto such a suit and, for the purposss of court- 


`, fea the suit is governed-by s. 7 (iv) (fi, Court Fees Act, 


“According to which in suits for accounts court-fes has 
to be paid on the amount at which the relief sought ie 
valued in the plaint. Mise. Case No, 597 of 1935, 
Overruled, 

i, 188 Ind. Oas. 149 (3), approved. |p. 333, cols. 

& 2, 

Te adjudication by the Oourt ina suit under 
=: g. 33 amounts to a decree as it constitutes the final 
expression of its opinion as to the amount that is 


> 


““ ptill'payable by the plaintif to the defendant or 


` ‘pice versa. The appeal against such a decree if filed 
“by the plaintiff is for the reduction of the amount, and 
if filed by thedefendant is for enhancement of the 
amount, found due by the trial Court. The appeal 
is in either case an appeal against a decrea passed 
“ina suit for account and is therefore governed by 
s. 7 (iv) (f), Court Fees Act, (8,7 (iv) (b) of the 
and tha court-fee is 
-chargeable on the value put on the memorandum of 
appeal, 177 Ind, Oas. 76 (2), approved. [p. 339, col. 2.} 


Stamp Ref. in F, A. from the decision of 
the Sub-Judge, Aligarh, dated June 1, 1936, 


Messrs, 8S. K, Dar and Shabd Saran, for 
` the Appellants. 


Mr. Sri Narain Sahai, forthe Respon- 
dents. ` 


igbai Ahmad, J.—The questions that 
arise for decision in the present case are 
as to what is the amount of court-fee pay- 

. able on: (a) a plaint in a suit under s. 33, 
.U. P. Agri, Relief “Act (XXVII of 
| 1984), and (b) a memorandum of appeal 


` against a decree passed in such a suit. 


There is conflict of judicialopinion in this 
Court on both the points and it is with a 
view toset at -rest that conflict that the 
present reference to a Full Bench has been 
“made,” The answer to the first question 
depends upon the determination of the ques- 
tion as to whether a suitunders. 33 is a 
ujt for accounts or isa suit to obtain a 
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- declaratory decree where no consequential 
relief is prayed. In the Actas originally 
passed there was no provision as to the 
amount of court-fee chargeable on a plaint 
in a suit under 8, -33, nor was there ‘any 
provision as to the amount. at which such . 
a suit is to be valued, and the section ran as 
follows : 
“(1) An agriculturist debtor may sue for an ac- 
count of mogey lent or advanced to, or paid for, him 
“by any parson, or due by him to any person as the 
prices of goods or ona written or unwritten engage- 


ment for the payment of money, and of money paid by 
him to such person. A 

(2) In such suit the Court shall follow the pro- 
visions of Chap. IV of this Act and the provisions of 
the Usurious Loana Act, 1918. It shall, after taking 
necessary accounts, declare the amount which is still 
payable by the plaintiff to the defendant, and shall, 
on the application of the defendant, and if the 
money is payable, pass a decree in favour of the 
defendant. 


(3) Subject to s. 30 (2) or s. 31 (2), as the case may 
be, if the defendant is found to have been overpaid, 
the Court shall pass a decree for refund of the 
amount of sush overpaymeat in favour of the 
plaintiff.” 

Certain amendments were, however, in- 
trodused ia the section’ by Ac: IK of 193" 
“and by ths amend nent so made a sohe. 

dule of court-fees payable on plaints unler 

s. 33 wasadded to the Act. After the addi- 

tion of tha new schedule (32h, VI) the 

uncertainty as totheamouat of court-fae 
payable on such plaints has ceased to exist 
as in suits, filed after tha Amending Act of 

1937, the court-fea fixed by Sch. VI has to 

be paid. The doubt as to the proper valu- 

ation of such suits was also removed by 
certain rules framed by this Court in 
exercise of the powers conferrel oa it be 

B. 9, Suits Valuation Act. These rules ware 

published in the Govt, Gazette, dated 
` Jauuary 11, 1936, and are to be fouad in 

Ohap. XX of the rules framed by this 

Court for the Civil Courts. One of these 

rules, viz., r. 28 (3), provides that : 

“Suits in which the plaintiff inthe plaint asks fer 
accounts only, not being suits to recover the amount 
which may be found due to the plaintiff on taking 
uasettled accouats between him and the defendant, or 


guits of either of the kinds described in O, XX, r. 13, 
“Oivil P. O. 


Value (a). For the purposes of the Court Feas Act, 
1870, as determinad by that Act; 


ae? For the purposes of the Suits Valuation Act, 
1837. 


Such amount exceeding Rs, 100 aud not exceeding 
Rs. 500 as the plaintiff may state is the plaint.” 

It is therefore clear thatthe first quastion 
that we have to decideis no more or less 
a question of acadsmical interest, Ja the 
present case, however, the plaint was filed 
before either the rules mentioned abova 
came into force or the Amending Ast was 
passed, and as such, in the decision of 
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question both the rules and the Amending 
Act have to be ignored. The first case, 
Mise. Case No. 597 of 1985 decided on 
. January 16, 1936, Girwar Singh v. Peyare 
Lal on the point, cameto this Court on a 
reference by the Munsif of Koil, Aligarh, 
under e. 113 read withO. XLVI, r. 1,Oivil 
P, C., and was decided by a Bench consiste 
ing of Oollister and Rajpai, JJ. on January 
“16, 1936. It was held in that case that a 
suit under s, 23 was a declaratory suit and 
the court-fee payable on plaints in such 
suits was the fixed court-fee of Rs. 10 under 
Art. 17 (ii) of Sch. II, Court Fees Act. The 
learned Judges in thatecase observed as 
follows : 
“It is quite true that the marginal note againet s. 33, 
U, P. Agri, Relief Act, is “suit by debtor for account 
of money lent,” but it is equally true that all that a 
Oourt can do on thesuit is to take necessary accounts 
` and declare the amount which is still payable by the 
plaintiff to the defendant, No consequential relief is 
prayed for and no consequential relief can, ordinarily, 
in the very nature of things be granted to the plain- 
tif. In an ordinary suit for accounts, the plaintiff 
asks not only for rendition of accounts butfor a dec- 


<me ree in his favour and he has to give a tentative 


valuation to the suit. The court-fee that then is pay- 
able on such a suit is upon the valuation given inthe 
plaint and if, asa matter of fact, a decree for a larger 
amount is passed in favour of the plaintiff, he has to 
pay an additional court-fee, but, as stated before, in 
the present suit it is not permissible toa Court under 
ordinary circumstances to givea decree in favour of 
the plaintiff." 

In Anis Begam v. Shyam Sundar Lal (1) a 
diametrically opposite view was however 

‘taken by Sulaiman, ©. Jọ and Harries, J. 
and it was held that . 
“it is perfectly clear that suits under s, 33 (1), U. 
P. Agri. Relief Act, are not suits for declaration 
but are suits for an account of money.” 

Anis Begam v. Shayam Sundar Lal (1) 
was noticed by Collister and Bajpai, JJ. 
in Pahlad Singh v, Niadar Singh (2) and 

` was apparenily approved and certainly 
not adversely commented upon. A simi- 
Jar view was expressed by Bennet and 
Varma, JJ., in First Appeal No. 383 of 
1936 decided on September 1f, 1939, Bal- 
want Singh V. Mukand Sarup and by the 
same learned Judges in Mohammad Obaid- 
ullah Khan v. Ramji Lal (3) It would 
thus appear that the weight of authority is 
in favour of tke view that a suit under s. 33 
is a suit for accounts and is nota declara- 
tory suit and this view, if I may say so with 
respect, commends itself tome. The mar- 

(1) 1937 ALJ 1194; 172 Ind. Cas, 653; AIR 1937 
All. 792; I L R (1937) All. 965; 10 R A 407;1937 RD 

"589; 1938 AL R14.  » 

(2) 1938 AL J 708;°177 Ind. Oas. 76; AIR 1938 
All. 467; I L R (1938) All. 686; 11 R A 159; 1938RD 
696; 1938 A L R 698. 

(3) (1940) A L J 36; 188 Ind, Cas, 149; ATR 1940 

All. 189; I L R(1940) All, 93; 12 R A 590. 
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ginal note to s. 33 characterizes the suit 
a suit “for account” and the plaintiff in suc 
a suit asks the Court to take account be 
ween him and his creditor : vide sub-s (] 
Forther in view ofel. (2) of the section tl 
Court is enjoined in such a suit to tal 
“necessary accounts,” All this demonstrat 
that not only in form but also in substan 
the suit is for accounts and not for 
declaratory decree. 

It is true that after taking the accoun 
the Oourt, in view of the provisions ‘df sul 
8. (2) of s. 23, has to “declare the amour 
which is still payable by the plaintiff to th 
defendant,” but this provision, in my judi 
Ment, does not justify the conclusion the 
the suit is a suit for a declaratory decre 
Ina suit for mere declaration the plaintit 
generally speaking, asks for a decree decla! 
ing his status or title and, in such a, sui 
the plaintiff does not ask for, nor isit pe: 
missible to the Court to pass adeclarator 
decree in favour of the defendant. In suc 
a suit, if the plaintiff succeeds in provin, 


‘the case set up by him, the Court grant 


him a declaratory decree, otherwise th 
suit is dismissed, and the Oourt cav, unde 
no circumstances, grant a decree to the de 
fendant. By s. 33, the Court is howeve 
authorized, under specified circumstances 
to grant a decree in favour of the defen 
dant. This, in my judgment, shows that th 


. word “declare” in subss. (2) has not beer 


used ina technical sense and all that i 
means is that after taking the accounts the 
Gourt is to “fix” the amount that may stil 
be due to the defendant in the suit. As 
pointed out in Mohammad Obidullah Khar 
v., Ramji Lal (3), a suit under s.33is no 
that elass of suit for account in which’ the 
Plaintiff ordinarily claims that a sum oj 
money is due to him, but is a suit where the 
claim is that a sum ofmoney is due from 
the plaintiff to the defendant. ‘Nevertheless, 
the suit isa suit for account and can be 
disposed of only after the accounts have 
been gone through. 

It follows that Art. 17 (ii) of Sch. II to 
the Gourt Fees Act, which deals with decla- 
ratory decrees, has no application to such 
a suit and, that for the purposes of court- 
fee the suit is governed by s 7 (iv) (P), 
Court Fees Act, according to which in suits 
for accounts court-fee has to be paid on the 
amount at which the relief sought is valued 
in the plaint. Section 8, Suits Valuation Act 
(VII of 1887) provides that in certain suits 
in which court-fees are payable ad valorem 
under. the Court Fees Act, 1870, the value 
as determinable for the computation of 
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court-fees and the value for purposes of 
jurisdiction thall be the same. This section 
Applies to suits for accounts, and it, there- 
‘fore, follows that the value of a suit uuder 
s, 33 for purposes of jurisdiction must be 
the same as is the value of such a suit for 
the computation of court-fee. In the case 
` before us, however, the value of the su bject- 
_ matter of the suit for the purposes of court- 
fee was not stated in the plaint and pata, 
“10 of the plaint ran as follows: 
“Ror purposes of jurisdiction of this Court the suit 
has been laid at Ra. 12,000 the amount mentioned 


in the mortgage deed and declaratory court-fee of 
Rs. 10 bas been paid.” 


In the view that I take, it was necessary 
for the plaintiffs to have valued the suit 
. for the computation of courtefee. They, 
however, omitted to do so, Nevertheless, 
the fact remains that they paid a court-fee 
of Rs. 10 under the mistaken belief that 
the suit was a suit for a declaratory decree. 
It is clear from the allegations in the plaint 
“that the plaintiffs’ case was that the major 
portion of the mortgage debt had been 
satisfied by the usutruct of the mortgage 
Property. The plaintiffs therefore could not 
have intended to allege that the sum of 
Ra, 12,000, which was the original mortgage 
money, was still due to the defendants. On 
the other hand their case was that very 
little of the mortgage money was due to the 
defendants. It may therefore be fairly 
assumed that the plaintiffs intended to value 
the suit for the computation of court-fee at 
such an amount for which a court-fee of 
Rs, 10 would have been sufficient. On the 
. date of the institution of the suit, an ad 
valorem courtefes of Rs. 9-12-0 ` was pay- 
able on a claim the value of which for the 
purposes of court-fee did not exceed Rs. 130. 
The valuation of the suit giving rise to the 
present appeal for tte purposes of court-fee 
may therefore be assumed to be a sum of 
Rs, 130 and the same must be deemed to 
‘be the value of the suit for purposes of 
jurisdiction. The plaintiff-appellants in the 
circumstances should be allowed to amend 
para. 10 of the plaint by valuing the suit 
both for the computation of court-fee and 
for the purposes of jurisdiction at Rs, 130 
and the courtefes of Rs, 10 already paid on 
the plaint must, in my judgment, be deeme 
ed to be sufficient, As the guit wag valued 
for purposes of jurisdiction at Rs. 12,009 it 
was filed ia the Court of the Civil J udge of 
Aligarh and the decree paassed by the learo- 
ed Judge was as follows: 
“It is ordered and decreed that it be declared that 
Ra, 14,521-10-4 are due to the defendants, the 
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“mortgagees up to June 30, 1935, under document 


in question,” 

The plaintiffs filed an appaal in this Court 
and valued the appeal at a sam of Rs, 12,000. 
They however paid a court-fee of Rs. 15, 
the court-fee payable on a memorandun of 
appeal against a declaratory deeree where 
no consequential relief is granted to the 
plaintiffs, lt is admitted that till the date 

ethat the appeal was filed in this Oourt the 
defendants had not applied to the Court 
below and had not obtained a money decree 
against the plaintiffs for the amognt found 
due by the Court below, One of the grouada 
taken in the appeal was that 
“the amount declared by the Court below as due by 


the plaintiff to the defendants mortgagees........ NE KA 
is excessiveand wrong.” 


It is clear from this ground that by the 
appeal the plaintiffs assailed the finding of 
the Court below that a sum of Rs. 14,090 
odd was due to the defendants and main- 
tained that a sum much less than that 
amount was due to the defendants. The 
question that arisesis as to what was the 
court-fee payable on the mamorandum of 
appeal that was filed in this Oourt, 
In F. A. No. 234 of 1936 decided on April 
20, 1936 Chotesingh v. Harprasad. 
Bennet, J., had to deal with a similar ques- 
tion and held that, if before the filing of the 
appeal the defendant had not paid the 
court-fee, the decree passed by the trial 
Jitdge in a suit under s. 33 remains a mere 
declaratory decree and the memorandum 
of appeal is chargeable with a court-fee of 
Rs. 10 only. He however held that if, 
before the filing of the appeal tha defendant 
pays the court«fee and the trial Court passes 
a money decree in his favour, thə decree 
becomes a simple money decree and ad 
valorem courtefee is chargeable on the 
memorandum of appeal. The same question 
was considered by Oollisterand Rajpai, JJ Wa 
in Pahlad Singh v.  Niadar Singh 
(2), and the learned Judges held that 
irrespective of the fact whether the defen- 
dant had or had not paid the courtefee and 
had or had not obtained a money decree in 
his favour an ad valorem court-fee is pay- 
able on a memorandum of appaal against a 
decree passed in a suit under s. 38, | am in 
perfect agreement with this decision. 

It is clear that the adjudication by the 
Court in a suit under s. 33 amounts to a 
decree as it coastitues the final expression 
of its opinion as tothe amount that is still 
payable by ths plaintiff to the defendant or 
vice versa, The appeal against such a decree 
is filed by the plaintif is for the redaction 
of the amount, and if filed by the defendant 
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is for enhancement of the amount, found 
due by the trial Court. The appeal ie in 
either case an appeal against a decree passed 
in a suit for account and is therefore 
governed by s. 7 (iv) (f), Ccurt Fees Act, 
(6. 7 (iv) (b) of the Amended Court Fees Act), 
and the court-fee is chargeable on tke value 
put on the memcrandtm of appeal. It is 
obvious that in tke case before us correct 
valuation has not been put omthe memos 
tandum of appeal. The appellants should 
therefore be given an opportunity to state 
definitely as to by what amount they seek 
reduction in the amount found due by the 
Court below and shouldeke called upon to 
value the appeal accordingly. 


Allsop, J.—I agree. 
Bajpai, J.—I agree. 


D. Answer accordingly. 
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Income Tag Act (XI of 1922), s. €— Coal mining 
lease— Lessee giten all rights of enteringuzon hia 
land, sinking shafts, erecting colliery and taking 
* away coal—In return of these rights lestee covenant- 
ing to pay premium and minimum of royalty ane 
nually irrespective of uhat coal was produced— 
Coat mining lease held must be regarded as lease 
and not sale of coal and gayment of royalty was 
income—Royaliy on mines, whether income from 
property—Vendor, by terms of sale, securing income 
for himself—Such income, if assessable to income- 
éax—In deciding cases under Act, much reliance should 
not be placed on English dectstons— Deed— Construc- 
tion— Lease or sale— Coal mining lease and sale of 
coal land, difference between—Transjfer of Property 
Act (IV of 1882), s. 105—“ Right to enjoy such pro- 
perty ", meaning of —Precedent—Principle set up by 
cases covering long period of yeara—Value of. 

By various mining lesses the assessee transferred 
to the various lessees certain rights ofentering of 
his land, sinking shafts, erecting colliery buildings 
and euch like and winning and taking away coal. 
In return, he cbtained covenants from the lessees 
by which they bound themselves to pay annual 
sums for those rights depending upon the amount 
of ccaliemoved and the emount of coke manufac- 
tured and with a minjmum of royalty which was 
always payable irrespective of what coal was pro- 
duced or ccke manufactured, The seeeesee in return 
of the rights and privileges granted, assured for 
himself an annual sum which was never tobe less 
than the minimum royalty : 
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Held, that the mineral leases must be regarded 
in India as leases and not as sales of coal. The 
annual payments of royalty must be regarded as 4 
rent in the hands of the asgessee. Hence they were 
assessable to income-tax as they constituted income 
from other sources, [p. 346, col. 1; p. 347, col. 1.) 

[Case-law discussed. ] bad 

Royalty cannot fall within the heading, “ income 
from property” because such income is defined in 
s. 9, Income Tax Act. -[p, 345, col. 1.] 

A sale may be made fora price which could 
properly be regarded as a capital receipt and, there- 
fore, not assessable to income-tax. Such a transac- 
tion would amount to the exchange of one form of 
capital for another. The consideration for such a 
sale, however, need not be in the form of capital, 
A vendor might secure by the terms of the sale an 
income for himself, and such would undoubtedly 
be assessable to income tax. 156 Ind, Oas, 856 (12), 
relied on. (p. 345, col. 2; p. 346, col, LJ 

Much reliance must not be placed upon English 
cases which are decided upon an Income Tax Act 
which differs in many respects from the Indian 
Act. [p. 346, col. 1] 

Though in income-tax cases the substance of the 
matter should be looked at, yet it is impossible for a 
Court to ignorealtogether the form in which the parties 
have chosen to expresstheir contract. (p. 356, col, 1.) 

One of the essential points of distinction between 
a mining lease and a sale of coal land is that while 
in a mining lease the lessor has the right of rever- 
sion, there is no such right of reversion in a sale, 
Another point of distinction is that while in a sale 
the consideration js the price, in a mining lease 
there is the price otherwise called premium and the 
royalty which atleast cutwardly bears a closer re- 
semblance to rent than to price. fp. 348, col. 1.] 

Per Manohar Lall, J.—The “right to enjoy such 
property “ which is spoken of in s. 105 means the 
right to enjoy the property in the manner in which 
that property can be enjoyed. Ji the subject-matter 
of the lease is coal land it can only be enjoyed 
and cecupied by the lessee by working it as indi- 
cated in s. 108, T. P, Act, which regulates fully 
the rights and liabilities of lessors and lessees in 
India. fp. 354, col. 1.) 

Courts in India will be reluctant to dissent from 
the cases which covera long period of years. [p. 
344, col. 2.1 


Sir Manmanatha Nath Mukherji and Mr. 
S. M. Gupta, for the Petitioner. 


Mr. P. R. Das, Sit? Sultan Ahmed Dr, 
Katju, B. P. Sinha, Messrs. S. K. Mazum» 
dar and Brahmadera Narain, for the 
Opposite Party. 


Harries, ©. J.—This is a reference 
made by the Commiscioner of Income-tax, 
Bihar and Orissa, under B, 66 (2), Income 
Tax Act, 1922, at the instance of the assessee, 
tte Maharaja of Padma. The asseesee ig 
the owner cf minerals and receives large 
payments by way of royalty for coal 
Jeased ‘out of various mineral lessees. 
The estate had been under the Court of 
Wards, and during that time the Court of 
Wards paid inccme-tax upcn sums received 
as royalty. At the time when the tax return 
in questicn in this case was fled.the. estate 
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was still under the management of the 
Court of Wards, and in that returoa sum 
of Rs. 5,32,363i8 shown as having been 
received as coal royalty. Before the 
assessment was made, however, the Court 
of Wards released. the estate and the 
present assessee assumed the management 
of his own estate. Apparently the assesses 
did not at once raise the contention that 
coal royalties were not assessable, but in 
the grounds of appeal to the Assistant 
Commissioner he took the point that coal 
royalty was not income and therefore not 
assesseble. The Assistant Commissioner of 
incomertax allowed the assessee to take this 
contention, and he rejected it on the merits. 
‘When the matter came before the Oom- 
missioner he was requested to state a case 
for the opinion of this Court on two points : 

"(1) Whether royalty on mines being capital 
revenue should not have been excluded in comput- 
ing the total income determined for income-tax ? 

(2) What should be the principle on which 
the cost of management in collection of royalties 
is to be determined when there is a combined 
management covering both the gamindari collec- 
tion of agricultural income and royalties from the 
mines?” 

The Commissioner of Income-tax has 
made a reference to this Court and has 
expressed -his opinion that the sums 
received by way of royalty were rightly 
held by the Assistant Commissioner to 
be annual income and not capital instal- 
ments of purchase price. As tothe second 
question, the Commissioner points out that 
it is a pure question of fact and that 
no legal question whatsoever is involved 
init. He therefore recommended that this 
second question should not be answered 
by the Court. The royalty received by 
the assessea is in respect of minerals or 
mineral rights leased out to various lessees. 
Three mineral leases have been put in 
evidence, and we are told that they are 
typical of all the leases granted by the 
assessee’s predecessors to the various lessees. 
. The three leases which are printed in the 
paper-book are very similar in terms. The 
two leases to Bokaro and Ramgarh, Ltd, 
are made in consideration of a salamt or 
premium, whereas the lease to the Karan- 
pura Development Co. Ltd., is made in cone 
sideration not only of salami, but all the 
Trente and royalties reserved in the said lease. 
All the leases, however, contain covenants to 
pay royalties, and it appears to me that there 
is no real difference in the three leases, 
Jt is a mere difference in drafting. The 
leases to Bokara and Ramgarh, Ltd., pur- 
port to grant and demise unto the lessees 
all and singular the under-givund coal- 
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mining rights specified in the schedules 
to the leases and all the estate right, title, 
interest, claim and demand of the lessor 
into and upon the same and every part theres 
of with full liberty and power to tha leseees 
to search for work, make merchantable and 
carry away the ceal there found and 
also liberty and piwer for the purposes 
aforesaid and all other purpo3ss connect- 
eg therewith with power to dig, sink, drive, 
make, repair and use all such pits, shafts, 
drafts, levels, etc, and to erect engines, 
machinery, drassing floors, buildings, works 
shops, store houses, cottages, gêdowns, 
coke ovens, furnaces, brick-kilns, lime- 
kilns and other erections and to make 
such railways and tramways and others 
roads and communications as are required 
and to make spoil heaps and other cən- 
veniences as may be necessary upon ths 
said land. 

The lease in favour of the Karanpuara 
Development Co. Ltd., actually demises the 
mines, beds, veins and seams of cal lying 
within and under land described in part 1 
of the schedule annexed toths lease tog sthar 
with liberties, powers and privileges mane 
tioned in part 2 of the said sechedule and 
those rights and privileges are ivery similar 
to the rights conferrad in the other leases, 
All the leases contain covenants for ths 
payment of royalty namely four annas 
per ton on steam cal, three aunas par ton 
on fubble coal, two annas six pies par ton 
on dust coal or slack coal, eight annas par 
ton on hard coke, and six annas par ton on 
soft coke. There is a further provision a3 
to payment of a sum by way of minimum e 
royalty in the event of the royalty caleulat- 
ed on the coal raised and coke manuface 
tured not amounting to that sum, All the 
leases further contain provisions giving the 
lessor a right to re-enter in- case of failure 
to pay the rent or royalties reserved. 
This case first came before a Bench, and" 
when it was opened it was apparent that 
Counsel for the as3essee desired to challenge 
the correctness of a number of Bench 
decisions of this Court. That being so, it 
was thought desirable that the case should 
be heard by alarger Bench, and this Special 
Bench of thres Judges has been constituted 
in consequence. It will be convenient to | 
deal firstly with the first question which 


18: 

“Whether royalty on mines baing capital revenue 
should not have been excluded in computing the 
total income determined for income-tax ?” 


This is framed rather too widely, because 
the question which has to be determine 
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ed is whether the royalty payable to this 
assessee under the various leases granted 
by him or his predecessors is assessable 
to inccmestax, and in this judgment I 
shall confine myself io the facts of this 
particular'case. It has been strongly urged 
by Counsel fcr the assessee that the sums 
received as royalty by the assessee do not 
constitute income but arein fact capital 
receipts. He has contended that a min- | 
ing lease is not a leąse at all but in fact 

a cale of the minerals, and the royalties 

reserved in tke so-called lease are nothing 

but the prices of the various types of 

ecal sold under the terms of the so-called 

lease. Counsel admits tĦat there are a 

number of Indian decisions, and particularly 

of this Oourt, to the effect that royalty on 

coal payable in circumstances similar to 

those existing in this case is income and, 

therefore, taxable; but ithas been urged that 

all these cases are wrongly decided and 

should be overruled or dissented from. 

Great reliance has been placed upon certain 

dicta of dietinguished English Judges upon 

the question whether coal royalties are to 

be regarded as income or repayment of 

capital. The earliest case relied upon is 

Gowan v. Christie (1). The question which 

has to be determined in this case was not 

the question in issue in that case; but 

reliance is placed upon an observation of 

Lord Cairns at p. 283", whichis in these 

terms: ° 

“But without pursuing the question with respect 
to agricultural leases further, I should doubt extreme- 
ly whether dicta of this kind apply at all to leases 
of mineral subjects; for although we speak of a 
emineral lease, or a lease of mines, the contract 
is not, in reality, a lease at all in the sense in 
which we speak of an agricultural lease, There is 
no fruit; that is to say, there is noincrease, there 
is no sowing or resping in the ordinary sense of 
the term; and there are no periodical harvests. 
What we call a mineral lease is really, when 
properly considered, a eale out and out of a portion of 
land. It is liberty given to a particular individual, 
for specific length of time, to go into and under 
the land, and to get certain things there if he can 
find them, and to take them away, just as if he 
had bought-so much of the soil, It is very 
difficult to apply to a case of thatkind dicta which 
evidently relate to the ordinary process of agri- 
culture.” , 

A very similar view was expressed by 
Lord Blackburn in Coltness Iron Co. V. 
Black (2). At p, 335 the learned Lord 
observed: 

“It was said by Lerd Cairns in Gowanv. Christie 
(1), that a lease of mines “is not in reality a 
lease at all in the sense in Which we speak of an 

(1) (1873) 2 H L Se, 273. 

(2) (1881) 6 A C 315(335); 51 L J Q B 626; 45 L T 
145; 29 W R717; 46 J P 20. 

*Page of (1873) 2H D. Sc—(Ed] 
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There is no fruit; that is to 
say, there is no sowing and reaping in the ordi- 
nary sense of the terms, and there are no periodical 
harvests, What we call a mineral lease is really, 
when properly considered, a sale out and out of 
a portion of the land.” I think this is a perfectly 
accurate statement. But the argument that no 


income-tax should be imposed on what is, perhaps - 


not quite accurately, called rent reserved on a 
mineral lease, because it is a payment by instal-- 
ments of the price of minerals forming part of the 
land, any more than on the price paid down in, 
one sum forthe out and out purchase of the minerals. 
forming: part of the land, is 1 think, untenable.” 

Here again Lord Blackburn points out 
that a mineral lease is not a lease in 
the sense in which that term is used in 
connection with agricultural property and 
that the rent reserved is really a pay- 
ment by instalments of the price of minerals 
leased. He, however, states that the argu- 
ment that no income-tax should be imposed 
on these payments is untenable, The 
matter was again referred to in Secretary. 
of State for India in Council v. Scoble (3), a 
case not concerning coal royalties, 
p. 303* Earl of Halsbury, L. O. observed: 

“Where you are dealing with income-tax upon 
a rent derived from coal, you are in truth taxing 
that which is capital in this sense, that it is a 
purchase of the coal and not a mere rent, The 
inecome-tax is not and cannot be, J  euppose 
from the nature of things, cast upon absolutely 
logical lines, and to justify the exaction of the tax. 


the things taxed must have been specifically made 
the subject of taxation..........” 


A similar view was expressed by Oozens 
Hardy, L. J. in In re Aldam’s Settled. 
Estate (4). At p. 63 the learned Lord 
Justice observed: 

“The use of the word ‘rent’ in the case of a 


mining lease is somewhat misleading. It is really 
purchased money for coal worked.......... 2 


Counsel for the assessee has also relied 
upon two decisions of their Lordships 
of the Privy Council, the first being. 
Thakur Girdhari Singh v. Megh Lal Pandey 
(5), in which it was held that the express- 
sion mai hag haqug {with all rights) in 
a mukarrari lease of land not add to 
the true scope of the grant nor cause 
mineral rights to be included within it. 
Reliance has been placed on an observar 
tion of Lord Shaw, who delivered the opinion 
of the Board, which appears at p. 92t 

“It is said that minerals must be included 


(3) (1908) A O 299; 72 LJ K B617; 89 LT1;51 
W R 675; 4 Tax Cas. 618,19 T L R 550. 


(4) (1802) 2 Oh. 46 (63); 71 L J Oh. 552; 86 L T 510; 


50 W R £00; 18 TL R579. 

(5) 45 O 87; 42 Ind. Oas. 65l; A I R 1917 PC 
163; 44 Ie A 246; 22 ML T 358; 15 A L J 851; 33 
M L J 687;3 P L W 169; 260 L J 584; (1917) M 


W N 232; 22 O W N 201; 7L W 90; 20 Bom. L R. 


64 (P 0). 


*Page of (1903)A. O.—[ Ed] 
{Page of 45 O.— [Hd] ` 
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because of the use of the expression mai hag haquq 
in this pottah. On the assumption thatthe expres- 
sion means “with all rights” or may be property 
amplified as “with all right, title, and interest,” 
such expressions, in their Lordships’ opinion, do not 
increase the actual corpus of the subject affected 
by the pottah. They only give expressly what might 
otherwise quite well be implied, namely, that the 
corpus being once ascertained, there will be carried 
with it all rights appurtenant thereto, including 
not only possession of the subject itself, but it 
may be of rights of passage, water or the like, 
which enure to the subject of the pottah and may 
even be derivable from outside properties. It must 
be borne in mind also that the essential chara- 
cteristic of a lease is that the subject is one which 
is occupied and enjoyed and the corpus of which 
does not in the nature of things and by reason 
of the user disappear. In order to cause the latter 
speciality to srise, minerals must be expressly 
denominated, so as thus to permit of the idea of 
partial consumption of the subject leased.” 

It has been urged that this case estabe 
lishes that minerals cannot be the subject- 
matter of a lease because the essential 
characteristic of a lease is that the sub- 
ject is one which is occupied and enjoyed 
and the corpus of which does not in the 
nature of things and by reason of the user 
disappear, Lord Shaw however points out 
that minerals may be made part of the 
subject-matter of a lease, and in such a 
case the lease would permit the idea of the 
partial consumption of the subject-matter 
leased. This decision of their Lordships of 
the Privy Council can in no way assist the 
assessee in this case, and it appears to me 
that the case is against the present contene 
tion, because it is expressly stated that 
minerals may form part of the subjecte 
matter of a lease if it is so stated in the 
lease itself, Counsel for the assessee also 
relied on a later case of their Lordships of 
the Privy Oouncil, Bejoy Singh v. Surendra 
Narayan (6). In that case their Lordships 
held that a patni grant of zamindari lands 
including all interest therein, and jalkar, 
bankar, falkar, beelsand jhils at an annual 
jama did not give to the patnidar any 
right to excavate the soil for the purpose of 
making bricks. In my view this case also 
does not assist the assessee, because all that 
is laid down is that brick, earth or minerals 
would not pass to a lessee without words in 
the lease making it clear that such was 
intended to form part of the subject-matter 
of the lease. In fact, this like the previous 
cases, is against the assessee’s contention. 
In all these cases the question, which is 
now before the Court for decisions was not 
the question considered. Oertain receipts 


' (6) 56 O 1; 111 Ind. Oas. 345; A I R1928 P O 
234; 55 I A 320; 48 OL J 268; 55 M LJ 456; 
(1928) M W N 841; 33 O W N 7; 28 L W 855; 10 P 
E T 66; 26 A LJ 1233; 13 R D 30 @ 0). 
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may be in one sense in the nature of capital, 
but that does not conclude the matter. 
The question which has to be decided is, 
whether, as the result of the arrangement 
made between the lessor and the lessee, 
payments, which might in one sense be 
regarded as capital, have become income 
in the hands of the lessor and assessee, 

As early as 1907 it was held by the Oal- 
cutta High Oourt that coal royalty received 
by the lessor was income and assessable to 
incomestax, Such was the decision in 
Manindra Chandra Nandi v. Secretary of 
State (7), in which it was held that ap owner 
of mines (whether worked by himself or 
lessees) is liable te pay both income-tax and 
road-cess on the same net profits derived, 
or royalty. received by him from the mines 
Mookerjee, J. discussed some of the English 
cases to which I have made reference, but 
eventually came to the conclusion that 
royalty was income within the meaning of 
the Income Tax Act then in force, namely, 
Act II, of 1886. It has been strongly urged 
by Mr. P. R, Das on behalf of the assossea 
that this case was wrongly decided, and 
he has contended that Mookerji, J. mis. 
understood the position in England. He 
has argued that the learned Judges held 
that royalty was income within the meaning 

eof the Indian Income Tax Act, because coal 

royalties were taxable in England, Mr, 
Das has pointed out that royalties formed 
thee basis of taxation of minerals in Eng- 
land because of the provisions of Sch. A 
and r.3 of that Schedule. But for those 
provisions, it is contended that royalty 
would not be taxable because it is in fact 
the purchase price of coal and not income 
as observed by the learned Lords in the 
English case to which reference has already 
been made, In my judgment, Mookerjee, J., 
did not hold that royalty was income withe 
in the meaning of the Indian Iacome Tax 
Act-then in force because royalty formed the 
basis of taxation in England. He came to 
the conclusion that royalty from its nature, 
though in one sense repayment of capital, 
was received by the lessor or owner of 
minerals as income, There was an appeal 
is this case to His Majesty to Oouncil but 
not on the question whether royalty was 
income, 

In re Jyoti Prasad Singh Deo (8) the 
question whether royalty was income was 
discussed by the learned Judges, who form- 
ed the Special Bench which heard that case, 

(7) 340 257,50 LJ 148, 

(8) 6P LJ 62; 60 Ind. Oas. 357; A I R 1921 Pat 
103; 2 PLT 188;1 I 'f 0 103, 
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and it was held that income derived from 
rents and royalties of collieries does not” 
fall within income derived from business 
under s. 5 (iv), Income Tax Act, 1918, but 
within income from otber sources under 
el. (vi) of that section Mr. Das has contended 
and rightly that this cgse, though decided 
by three Judges, is not binding on the 
present Bench, because the question to be 
decided in this case was really not inissue 
in the previous case. In that c&se it ap-* 
pears tohave been conceded that royalties 
were income and the issue was whether 
they were inccme derived from business 
or were income from other sources. At 
p. 61* Dawson Miller,O. Je dealt however 
with the nature of royalties. He observed: 

“But I can see no reason why royalties received 
from mines should be regarded as anything other 
than income in the ordinary sense. There is no 
definition of the word income in the Act itself but 
its meaning as there used can, I think, be deter- 
mined with sufficient accuracy from a perusal of 
the Act. Without giving an exhaustive definition 
it may be described as the annual or periodical 
yield in money or reducible toa money value aris- 
ing from the use of real or personal property or 
e~from labour or services rendered, bearing in mind that 
jn some cases, e. g. income derived from house 
property, the yield must be taken as the bona fide 
ane) value and not necessarily as the actual 
yie i,” . . 

The questicn next came for consideration 
in this Court in Shiva Prasad Singh v. 
Emperor (9)in which it was held that in 
so far as a lease isa transaction by which 
a lump sum is paid under the namesrof 
salami for the granting of the lease, the 
transaction is in the nature of an out and 
out sale of property and sum received by 
the lessor as salami is not income within 
“the meaning of s. 4 of the Act. At page 83t 
Dawson Miller, C. J. observed : 

“Royalties paid to the lessor although they may 
be regarded inone sense as instalments of the pur- 
chase price of the minerals forming part of the 
land are treated in England as income and have 
been so treated in this Oourt.......They are none- 
theless income merely they are paid for rights 
the exercise of which involves a waste of the capital. 
As was poined out by Lord Halsbury, L, O. in Secre- 
tary of State for India in Council v. Scoble (3), ‘where 
you are dealing with income-tax upon a rent derived 
from coal (and the same would apply to royalties) 
you are in truth taxing that which is capital in 
this sense that it is a purchase of the coal and 
not a mere rent’ but he adds the income-tax is 
not and cannot be, I suppose, from the nature of 
things cast upon absolutely logical lines”. 


Here is a clear statement by the learned 
Ohief Justice that royalties payable under 
a mining lease must be regarded in this 

(9) 4 Pat. 73; 82 Ind: Cas, 673; A I R1924 Pat. 
679; 5P L T 497;1 IT 0 384. 


*Page of 6 P L J.—| Ed.) 
{Page of 4 Pat.—[Ed.] 
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country..as income. A similar View was ' 
expressed by this Oourt in Mahadeo Ashe 
ram Prasad v. Commissioner of Income Tax, 
B. & 0.(10) in which it. was held that income 
derived from nimak sair. (i. e, income from 
the settlement of the right to collect a 
particular kind of earth in a particular area 
during a particular season fcr the purpose of - 
extracting saltpetre) is. indistinguishable, 


from the rents or rcyalties arising from the. 


letting of coal or other minerals in the 
earth, and, therefore, is income from “other 
sources” within the meaning of sB. 12, Ine: 
come Tax Act. Thesame view was taken ipa 
more recent case of this Court; Janki Kuar. 
v, Commissioner of Income Tax B. & O. (11), 
in which it was held that sums receiv- 
ed on account of royalties for preparing 
bricks are assessable to incone-tax just as 
royalties on quarries or royalties on coal. 
Dealing with the observation of Lord 
Halsbury in Secretary of State for India 
in Council v. Scoble (3), Courtney-Terrell, 
O. J. at p. 277* observed : 

“That part of the passage which relates to the” 
taxation of rent derived from coal together with 
the contention that coalis as far as income is con- 
cerned the subject of special legislation in England 
js what is relied upon by the assessee, But an 
examination of the English Income Tax Act shows- 
that the only justification for saying that coal is 
the subject of special legislation is that coal is 
mentioned in that part of the Schedule to the Act 
which deals with the special method of dealing 
with certain classes of income derived from land 
and it is not a specific enactment that coal rents 
are to be specially taxable. And when Lord Hals- 
bury dealt with income-tax upon the rent derived 
from coal he was notin that passage dealing with 
income derived from coal as a matter of special 
legislation.” 

It will thus be seen that over a long 
period of years it has been held in India 
that coal royalty is income and assessable 
to income-tax. The contention, however, is 
that all these cases were wrongly decided ; 
but Courts in India will naturally be re- 
luctant to dissent from these cases which 
cover a long period of years. It is to be 
observed that there is a very material 
difference between the English Income Tax 
Act and the Indian Income Tax Act. By 
s. 1, English Income Tax Act of 1918, the 
tax is charged in respect of all property, 
profits and gains described or comprised 
in the schedules and in accordance with 
the rules applicable to those schedules. 
What is taxed is all property, profits and 
gains. By s. 6, Indian Income Tax Act, 

(10) 6 Pat. 29; 100 Ind, Cas. 897; AIR 1927 Pat. 
133; 8 P L T 359. 

(11) 10 Pat. 275; 133 Ind. Oas. 38; A I R 1931 Pat. 
264; 13 P L T 14; Ind. Rul. (1931) Pat. 310. 
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what is taxed are the following heads of 
income, profits and gains, namely salaries, 
interst on securities, income from property, 
Prefits, and gains of . business, profession 
or. vocation, and-income from other sources. 
This last head income from otter sources” 
has been held to mean income from sources 
other than’ those specified previously in 
that section, Royalty cannot fall within the 
heading “income -from property” because 
such income is defined in s, 9, Income 
Tax Act, but what has to be decided is 
whether it is “income from other sources.” 

These royalties are payable under covens 
ants contained in the various leases grante 
ed by the assessee. As I have stated earlier, 
these leases give to the lesseas very wide 
powers. They have the right to enteron 
the land,.sink pits, win and remove tke 
coal, erect buildings on the surface, make 
railways, erect coke ovens and manufacture 
coke. For the sum total of these rights the 
lessee pays a sum by way of salami or 
premium and an annual sum computed on 
the amount of coal raised and the amount 
of coke manufactured subject always to 
minimum annpal sum fixed in the respec- 
tive leases. In one sense a part of this 
annual sum may be regarded as the 
price of the coal actually removed: but 
what is paid to the lessor is paid not only 
for the coal and the right to remove it but 
also for the other rights granted to him 
by the lease. No attempt is made in the 
lease as regards annual payments to 
differentiate between what is paid merely 
for the coal or what is paid for the other 
rights such as the rights to erect buildings, 
make railways, erect coke ovens and 
manufacture coke. What is paid is paid 
for the whole of the rights granted and 
that is salami and an annual sum payable 
year after year until the lease comes to 
an end by effluxion df time or by any other 
means. It would be very difficult to argue 
that the minimum royalty payable under 
these leases is the price of coal, because 
such would be payable even if no coal was 
gotten and would be payable even if the 
royalty calculated on the amount of coal 
gotten did not amount to the sum fixed as 
the minimum royalty. 

Counsel for the assessee conceded that 
where no coal was raised the minimum 
royalty would have to be regarded as in- 
come and assessable to income-tax. He 
however contended that the moment any 
coal was raised the actual royalty paid on 
that coal was the purchase price of that 
coal and if the amount of such royalty did 
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not amount to the minimum royalty then the 
difference only would be income and 
chargeable to income-tax. Oounsel found it 
difficult to explain what the minimum 
royalty was paid for when no coal was raised 
unless it was paid as rent reserved under 
the lease. Where the royalty on the coal 
raised does nct amount to the minimum 
royalty the lessee has to make good the 
difference to bring the total up to the 
mount of the minimum royalty, In such 
a case, Counsel contended; that the royalty 
computed on the actual coal raised was 
price but he could not explain satisfactorily 
what the difference between that sum and 
the minimum reyalty represented and 
what it was paid for. Again a royalty is 
charged on all hard and soft coke manu- 
factured, and it is impossible to regard 
this royalty as merely the price of the coal 
sold to the lessee. The royalty for hard 
and soft coal is at a higher rate than the 
royalty paid for coal gotten and sold,and 
obviously part cf this royalty is payable 
for the right not only of winning the coal 
and bringing it to the surface but also for 
converting it on the surface into coke. 

Though a portion of the royalty paid may 
in one sense be regarded as a payment for 
the coal yet it is, in my view, quite 
impossible to regard the annual payment 
as anything else but income in the bands 
of the assessee. By the various mining 
leases the assessee transferred to the various 
lessees certain rights of entering upon his 
land, sinking shafts, erecting colliery build- 
ings and such like and winning and taking 
away the coal. In return for those rights E 
he obtained covenants from the lessees by 
which they bound themselves to pay annual 
sums for those rights depending upon the 
amount of coal removed and the amount 
of coke manufactured and with a minimum 
which was always payable irrespective of 
what coal was produced or coke manufac, 
tured. By these covenants the assessee in 
return for the rights aud privileges granted 
assured for himself an annual sum which 
was never to be less than the minimum 
royalty and in my judgment such annual 
sum is income and not a periodic return of 
capital, 

Even if these leases can be regarded in 
a sense as a sale or transfer of the coal to 
the so-called lessees that does not conclude 
the matter. A sale may be made for a 
price which could properly be regarded as 
a capital receipt and therefore not assess- 
able to income-tax. Such a transaction 
would amount to the exchange of one form 
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of capital for another. The consideration 
for such a sale, however, need not be in thé 
form of capital, A vendor might secure by 
the terms of the sale an income for himself, 
such would undoubtedly be assessable to 
income-tax. Such was the case in Gopal 
Saran Narain Singh v, Commissioner of Ine 
come Tax, B & O (12). In that case the assessee 
transferred an estate in consideration of 
(a) the payment of a lump sum, (b) the 
discharge of certain debts ard (c) thé 
payment to him for life of an annuity of 
Rs, 2,40,000. By aseparate deed the pay- 
ment of the annuity was made a charge 
on the lands transferred. The taxing 
authorities held that this annuity was 
income and assessable to income-tax, It 
was held by their Lordships of the Privy 
Council that this annuity was not a capital 
sum payable in instalments, but income in 
the hands of the vendor. In that case it had 
been strenuously argued that these yearly 
payments were in the nature of payments 
by instalments of the purchase price; but 
their Lordships upholding the view of this 
Court held that the transaction amounted 
to a transfer of the estate in consideration, 
inter alia, of the payment of an annual 
income to the vendor. In short, the vendor 
by this transaction, secured for himself not 
only a lump sum payment and payment of 
debts but an annualincome. Similarly, by 
these mining leases however, they are re- 
garded, the lessor has secured for himeelf 
an annual income which is never to be less 
than the minimum royalty payable under 
the various leases, 

This case must be decided according to 


“the law in force in India, and it has been 


frequently pointed out by their Lordships 
of the Privy Council that much reliance 
must not be placed upon English cases 
which are decided upon an Income Tax Act 
which differs in many respects from the 
Indian Act. I have dealt with the English 
cases at length in deference to the able argu- 
ment which has been addressed to us by 
Mr. P. R. Das, Sir Sultan Ahmad and Sir 
Manmatha Nath Mukerji. In my view, 
these mineral leases must be regarded in 
India as leases and not as sales of coal. The 
matter was considered in Falakrishna Pal 
v. Jagannath (13). It had been urged 


(12) 14 Pat. 552; 156 Ind. Cas. 856; A IR 1935 
P © 143; 62 IA 207; 8R PO 1; 1935 O W N810; 
16 P L T 331; (1935) MW N 806; 69 M LJ 190; 
42 L W 243; (1935) A L J 925; 39 O W N 1093; 37 
Bom, L R 817 (2 0) 

(13) 59 O 1814; 140 Ind. Cas, 788 AIR 1932 
Oal. 775; 38 OW N 709; 56 O L J 187; Ind. Rul. 
(1933) Cal. 36, 
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before the Bench in that case that a 
mining lease was not a lease of im- 
movable property under s. 105, T. P. Act. 
At page 1326* Mukerji, J. observed : 

“For certain purposes therefore and in order to 
consider whether some particular principle or 
dictum, applicable to leases strictly so called, apply- 
to mining leases, a distinction may have to be 
drawn since such a distinction undoubtedly exists, 
But settlements of this character are everywhere 
regarded as leases and indeed the mortgagor, as 
well as the appellants, have, as the documents 
show, dealt with the subject-matter on the footing 
ofits being a leasehold. We are not prepared to 
yegard the settlement as anything else than as a 
lease though not falling strictly within the defini- 
tion contained is s. 105, T. P. Act or partaking of 
the essential character of a lease within the 
meaning of the statute.” 

The question whether a mining lease was 
a lease witbin the meaning of ss. 105 
and 108, T. P. Act, expressly arose for 
decision in H. V. Low & Co, Ltd. v. 
Jyoti Prasad Singh Deo, (14) the facts 
of which are as follows; By a cons 
tract in writing, the appellants were to take 
a lease for 999 years of the underground 
coal rights in two mauzas within the res” 
pondent’s zamindari, and if within two 
months they failed to do so, “except 
for the reason of the want of the lessor’s 
title to the said mauzas,” a salami 
of Rs. 34,440 which they had paid, was 
to be forfeited. After the contract, it 
appeared that, at some unknown date, an 
ancestor of the respondent had made brah. 
mottar grants of the mauzas. The appele 
lants called for production of copies of the 
grants in order that they might be satisfied 
that they did not include the minerals. The 
respondent being unable to produces copies 
the appellants refused to take the lease, 
and sued to recoverthe salami. There 
was no evidence that the brahmottardars 
had ever claimed subsoil rights, it was held 
that, under the contract, the appellants 
could recover the salami, upon proof that 
the title to the subject of the lease was not 
free from reasonable doubt, the test being 
the same as under s. 25 (b), Specific Relief 
Act, 1877, upon a suit by a lessor for speci- 
fic performance, and that the suit failed as 
they had not discharged that onus; it was 
not shown that respondent had failed, or 
was not ina position to perform any of the 
obligations incumbent upon a lessor under 
s. 103, T. P, Act, 1882. In that case, Mr. 
Raikes, K. O., arguing for the appellants, 


(14) 59 O 699; 135 Ind, Cas, 632; A I R 1931 PO 
299; 58 1A 392; 61 M LJ 699; 35 OW N 1246; 
34 L W 853; 33 Bom. L R 1544; 54 O L J 366; 
(1931) AL J 1112; Ind. Rul. (1932) P O 24 (P O). 
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contended that the right of mining con- 
tracted for was not a“lease” within s. 105 
ors, 10%, T. P. Act, 1882; it was really a 
sale of property out and out. The respon- 
dent was, therefore, under the obligations 
laid down by ss. 55, T. P. Act, and not 
those laid down by es. 105 and 108 of the 
Act. Lord Macmillan, who delivered the 
opinion of the Board, at p. 708* observed : 
“The rights and liabilities of lessor and les- 
see are defined in the T. P. Act, 1882 (IV of 
1882), s, 108. These contrast markedly with the 
rights and liabilites of buyer and selleras defined 
in s. 55, particularly in the matter of the require- 
ments as to title which the seller must- satisfy. The 
appellant company has not shown that the res- 
pondent has failed, or is not in a position to 


perform any of the duties incumbent on a lessor 
under s. 108.” 


This case clearly holds that a person in 
the position .of the assessee in the present 
caseis a lessor and the duties incumbent 
on him are those imposed under s. 108, 
T. P. Act. However these transactions 
may be regarded in England it is, in my 
view, clear that they are in India leases 
properly so called. Counsel for the agsessee 
has argued that even if the transactions be 
regarded as leases the royalties paid are 
nevertheless not rents but the price of coal 
actually obtained by the lessees. Annual 
Payments which have to be made by the 
lessee to the lessor constitute rent (see 
s. 105, T. P. Act), and, in my judgment, the 
annual payments of royalty in this case 
must be regarded as a rent in the hands of 
the assessee, If these payments are regar- 
ded as rent, then, in my view, they are 
assessable to inccomestax as they constitute 
income from other sources. It is impcssible, 
having regard to the nature of the transac- 
tions, to regard the payments as price of 
coal, particularly as in each of the leases 
in the present case large payments have 
been made as salami or premium. Such 
Payments, as has Ween done in this case, 
might be treated as capital payments, and 
when they are so treated, it is quite impose 
sible to regard the annual payments as other 
than rent or income payable under the 


_ various leases. 


For the reasons which I have given, I 
am satisfied that the royalties received by 
the assessee in this case constitute income 
and were rightly assessed to income-tax by 
the taxing authorities. I would, therefore, 
answer the first-question accordingly, The 
second question raises no point of law as 
pointed out by the Commissioner, and should 
be answered accordingly, I may point out 
that no argument of any kind was address- 
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ed tous upon this question. The assessee: 
must pay the costs of this reference which 
1 would assess at 20 gold mohurs. The 
Commissioner will also retain the sum of 
Rs. 100 deposited in this case. 


Fazl Ali, J.—This is a reference made 
by the Commissioner of Income-tax, Bihar,. 
under s. 66 (2), Income Tax Act, and the 
question of law which he has formulated 
fer our decision is as follows : 

“Whether royalty on mines being capital revenue: 
should not have been excluded in computing the 
total income determined for income-tax.” 

The question has arisen with reference 
to a sum of Rs. 5,32,368&2-10 said to have 
been received by the proprietor of Ramgarh 
Raj. on whcse application this reference- 
has been made, on account of royalty om 
coal under certain mining leases held by a 
number of persons from him during the’ 
years of assessment. All these leases were- 
given for a period of 999 years and contain 
a number of clauses which are usually to 
be found in a mining lease, Before the 
Assistant Commissioner of Income-tax the’ 
assessee contended that the royalty on: 
mines was in factthe value of the corpus: 
and therefore should not have been taken 
info account in computing income-tax, 
super-tax and surcharge leviable on him. 
The contention being negatived the asses- 
see moved tke Income-tax Commissioner 
under s. 66 (2) and persuaded him to make 
thig reference. Inthe T. P, Acta lease of 
immovable property is defined as the transe 
fer of right to enjoy such property. It is 
contended by Mr. P. R. Das, the Jearned 
Counsel for the assesse, that the leases. 
under which the royalties are payable to 
the assessee are in the nature of sale, bee 
cause they confer upon the lessee not mere- 
ly the right to occupy the coal lands but 
to take out coal therefrom. In support of 
this argument he relies, on the favour, 
observations of Lord Oairns in Gowan Ve 
Christie (1) at p. 284* which are to the 
following effect: 

“Although we speak of a mineral lease, or a lease 
of mines, the contract is not, in reality, a lease at 
all in the sense in which we speak of an agricul- 
tural lease. There is no fruit; that is to say, there 
is no increase, there is no sowing or reaping in the 
ordinary sense of the term and there are no perio- 
dical harvests. What we call a mineral lease is- 
really, when properly considered, a sale out and 
out ofa portion of land. It isthe liberty given to 
a particular individual, for a specific length of 
time, to go into and under the land, and to get 
certain things there if he, can find them and to. 
take them away, just as if he had bought so much 
of the soil." 
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The other cases cited by Mr. Das in supa, 
‘port of this observation were Coliness Iron 
‘Co. v. Black (2) Campbell v. Wardlaw 
(15) and Secretary of State for India in 
Council v. Scoble (3), Reliance was also 
placed by him upon tbe observations made 
by the Judicial Committee in Thakur 
‘Girdhari Singh v. Megh Lal Pandey (5) 
and Bejoy Singh v. Surendra Narayan (6) 
to the effect that the essential characteristic 
-of a lease is that the subject is ône, which 
is occupied and enjoyed and the corpus of 
which dces not, in the nature of things and 
by reasen of the user, disappear. The first 
‘question to be considered is whether 2 
‘mineral lease in not in “fact a lease but a 
sale and whether royalty merely represents 
the price of the coal taken out by the les- 
see. In my opinion even though the dis- 
‘tinction drawn by Lord Cairns between 
agricultural and mineral leases is by no 
means to be overlocked, it will be going too 
far to say that a mineral lease does not at 
all partake of. the character of a lease as 
that term is ordinarily understood and that 
‘there is no difference between a mining 
lease and a gale of minerals, One of the 
-essential points of distinction between a 
mining lease and a sale of coal land is that 
while ina mining lease the lessor has the 
“right of reversion, there is no such right of 
‘reversion in a sale. The leases which have 
‘been printed in the paper-book of this case 
“also contain certain clauses such as the 
‘forfeiture clause and the clause as to the 
‘surrender of the land which are not found 
ina deed of conveyance, Another point 
-of distinction is that while in a sale the con- 
sideration is the price, in a mining lease we 
have the price otherwise called premium 
and the royalty which at least outwardly 
bears a closer resemblance torent than to 
price. 

Therefore notwithstanding the fact that 
“the view of Lord Oairns has been re-affirm- 
-ed in a number of cases the expression 
“mining lease” is still in common use 
:and has been adhered to in several im- 
portant English statutes see the Law of 
Property Act, 1925, s. 205 and Settled Land 
-Act, 1925, s. 117. Under the Roman Law, 
minerals and stones obtained from pits and 
quarries were regarded as of the character 
of fruits or profits though not falling within 
-the ordinary comprehension of these words : 
see observations of West, J. in Faki Ismail 
‘vy. Umabai Bival kav-(16). They undoubtedly 
bear some resemblance to fruits and 


--{15) (1883) 8 A O 641, 
(14) 7B 425, 
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profits, because it usually takes a long time 
for a mine to be exhausted and until it is 
exhausted, it produces a regular and re- 
curring income by the application of labour 
and capital which is essential for the 
production of all income including agricule - 
tural income. Therefore before Lord Oairns 
emphazied the distinction between a min- 
ing lease and an agricultural leasə, no one 
considered that the expression mining 
lease was not an appropriate one on the 
whole; and uptothis day numerous docu- 
ments are drafted in form of a lease and 
not in the form of a conveyance and in 
many respects the relationship between the 
so-called lessor and lessee is governed by 
the law relating to leasehold property. In 
Thakur Girdhari Singh v. Megh Lal Pandey 
(5), their Lordships of the Privy Council 
held that a mukarrari lease of lands “with 
all rights” does not carry a right to the 
subjacent minerals and then proceeded to 
observe as follows: 

“Tt must be borne in mind also that the essential 
characteristic of a lease is that the subject is one’ 
which is occupied and enjoyed and the corpus of 
which does not in the nature of things and by reason 
of theuser disappear. In order to cause the latter 
speciality to arise, minerals must be expressly deno- 
minated,so as thus to permit of the idea of partial 
consumption of the subject leased." 

This observation has been greatly relied 
upon. by Mr. Das but in my opinion there 
is nothing in it to suggest that a lease of 
lands in which minerals are expressly 
denominated will not opsrate as a lease. On 
the other hand, it implies that a mukarrart 
lease may carry with it a right to subjacent 
mineral if adequate words are used therein 
to cause the mineral rights to be included 
within it. In Munro v. Didcott (17). Lord 
Atkinson while recognizing that Lord 
Cairns had described the true nature of a 
mining lease, proceeded to hold that a 
document which purpogted to be a mining 
lease “was a lease within the meaning of 
the Natal Statute XIX of 1884” In dis» 
cussing the question whether the document — 
required registration in the Deeds Registry 
he observed as follows : 

“The cbjects of all registration are, among other 
things, to afford tothe public the means of knowing 
to whom the ownership of the land of a country 
belongs, what arethe interests carved out of it, and 
what are the charges upon and incumbrances affecting 
it, so that these owners may discharge the liabilities 
ownership entails, that those who deal with them 
may be protected, and in many cases that the trans- 
fer to othets of their proprietary interest may be 
easily and inexpensively effected. All these consider- 
ations apply as directly and as forcibly to mining 
leases asto leases of the surface above the mines 


(17) (1911) A O 140; 20 LJP O 65; 103L T 682; 
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and there does not therefore seem to be any reason 
why the Legislature should necessarily include min- 
ing leases from the operation of the Statute. The 


“yp 


words used are general “any lease”. 


The case however which seems to be 
more directlyin point is that in H. V. Low 
& Co., Lid v. Jyoti Prasad Singh Deo (14). 
In that case the appellants had contracted 
to take frem the respondent a lease of the 
underground coal rights in two mauzas 
and one of the terms of the contract was 
that if within a certain period they failed 
to do so except for the reason of the want 
of the lessor’s title to the mauzas, they would 
forfeit a sum of money which they had 
paid as salami. Subsequently they refused 
to take the lease on the ground that the 
appellants had previously made brahmottar 
grant of the mauzas and sued to recover 
the salami. It was conceded that there was 
no evidence that the brahmottardars had 
ever Claimed subesoil rights and it was also 
established that though the appellants had 
called for production of copies of the grants 
to brahmottardars in order to satisfy them- 
selves that they did not include the mine- 
rals, the respondent was unable to produce 
them. One of the grounds which was urged 
on behalf of the appellants before the Privy 
Oouncil was that as laid down in Gowan v. 
Christie (1) the mining right contracted for 
was really a sale of the property and the 
respondent was under the obligations laid 
down in s. 55, sub-ss, (1) (a) (b) and (2), 
T. P. Act, 1881. Their Lordships of the 
Privy Council, however, negatived this con- 
tencion and pointed out that the rights and 
liabilities of lessor and lessee are defined in 
s. 101, T.P, Act, and tke appellants had not 
shown that the respondent had failed or was 
not in a position to perform any of the 
duties incumbent on a lessor under s. 108. 
In my opinion, this decision fully supports 
the view that the rights and liabilities of the 
Parties to a mining lease will be those of a 
lessor and a lessee and not those of a vendor 
and purchaser, 


Therefore, on the whole, I am inclined to 
agree with the view taken by the learned 
Judges of the Calcutta High Court in Fala» 
krista Pal v. Jagannath (13) that a mining 
settlement to take coal on payment of royal- 
ty is a lease notwithstanding the fact that 
logically it may also be regarded as a sale 
in certain respects. ‘The questiqgn which 
still remains to be considered is whether 
royalty is not essentially the price of the 
coal taken out, because s. 105, T. P. Act, 
states that the consideration for a lease also 
may be “price” as well as “rent, It 
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appears that as long ago as in Queen v.. 
Westbrook (18) Lord Denman expressed the 
view that royalty “was a sum which, after 
all such expenses were paid, the occupier 
could afford to render to the landlord,” His 
observations on this point were these: 
“When the case is thus baid bare, there is no dis- 
tinction between it and that of the lessee of coal 
mines, of clay pits, of slate quarries: in all these the 
occupation is only valuable by the removal of por- 
gions of the goil : and whether the occupation is paid 
or in money or kind, is fixed beforehand by the con- 
tract, or measure afterwards by the actual produce, 
it isequally in substance a rent: it is the compensa- 


tion which the occupier pays the landlord for that - 


i of occupation which the contract betfveen them 
allows. 

It appears tomb that whatever may be 
the true nature of royalty, what has been 
Observed in this passage represents the 
proper view upon which mining leases are 
based. Besides, as was pointed ont in 
the course of his argument by Sir Manma- 
tha Nath Mukherjee, who appeared for the 
Income-Tax Department, a mining lease 
is a somewhat complex transaction which 
confers upon the lessee not only the right to 
take out coal, but a number of other rights 
which are incidental to his so doing such as 
the right of entering upon the surface, 
digging pits, constructing buildings, ete. 
etc. What portion of royalty is charged in 
consideration of these rights being exercis- 
ed and what portion of it in essence repre- 
sents the price of ccal is often difficult to 
define, The expression “price” may not 
also be quite appropriate in every case, 
because in many instances what is charged 
as royalty does notrepresent the actual 
market-value of the coal extracted, 
matter however need not be pursued bee 
cause in my opinion the problem before 
us admits of a simpler solution. Let us 
suppose that the parties to a mining leasa 
meet together and say to themselves ag 
follows: “Whatever may be the true nature 
of the royalty and whatever may be the cors 
rect legal view about it, it suits us that it 
will be payable as rent and we shall treat it 
as arent.” Itake it that any two business- 
men knowing their requirements are free to 
put their transaction in any form they like 
and if they do so, it will be idle to say that 
royalty should still be regarded as the price 
of the land or minerals. 

The leases to which the assessee is a party 
mention a premiun which in some cases at 
least amounts to a large sum of money. 
This is undoubtedly in. the nature of the 
“price” referred to in s. 105, T. P. Act. 
The minimum royalty which is also charge- 


(18) 116 ER 69. 
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“able under all the leases relied on by the 
assessee is unquestionably a payment in 
the nature of rent, If, therefore, the 
view which we are asked to take on behalf 
of the assessee is taken by us, the position 
becomes a somewhat anomalous one, The 
‘minimum royalty ise chargeable in every 
case whether the lessee works the mine 
or not. It is also chargeable where the 
lessee works the mines but extracts coal 
below a certain limit specified ‘in the lease, 
It is only after that limit is exceeded that 
a royalty other than the minimum royalty 
is chargeable. The learned Oounsel for 
the assessee conceded that where a mine 
is not worked and minithum royalty is paid, 
it is “rent;” but he says that if the 
‘mine is worked and coal is not extracted 
beycnd the limit fixed in the lease for the 
payment of the minimum royalty, the mini- 
mum royalty becomes partly rent and 
partly price of the coal taken out. The 
royalty other than minimum royalty, howe 
ever, is according to him always price for 
the coal taken out. In my opinion it is 
difficult to accept this view, because the 
leases before us nowhere state that where 
‘the coalis extracted within the limits for 
-which only the minimum royalty is pay- 
‘able, the minimum royalty shall include 
‘the price of the coal, nordoes it state at 
what rate the co called price is to be 
„charged insuch cases, In my opinion the 
more logical view seems to be that the 
royalty which is payable over and above 
-the minimnm royalty is to all intents and 
vpurposes a payment of the same nature and 
-category as the minimum royalty. I am 
also of the opinion that itis difficult for 
anyone to find how much of “royalty” 
represents “price” in the true sense of the 
-term and how muchis “money rendered 
-to the landlord” in consideration of the 
slesseee’s occupation of the land and exercis- 
«ing the manifold rights without exercising 
which mining operations cannot be success- 
-fully carried out. 
I have discussed these points because the 
‘learned Counsel for the assesses had argued 
them at- considerable length but truly 
speaking the real question to be considered 
-is whether the payments made in the shape 
of royalty represent income within the 
“meaning of the Indian Income Tax Act. I 
think thatthere is ample authority for the 
“proposition that where a person while sell- 
ing his property «rranges to receive consi- 
.deration insuch a manner as to secure “an 
income” for himself, the payment made to 
him will be chargeable to income-tax. Ia 
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Gopal Saran Narain Singh v. Commissioner 
of Income-tax B. & O. (12), Oaptain Gopal 
Saran Narayan Singh had transferred an 
estate to another person in consideration of (a) 
the payment of a lump sum (b) the discharge 
of certain debts and (c} the payment to 
him for life of a sum of Rg, 2,40,0U0 a year. 
This payment was to continue as long as 
Captain Gopal Saran Narayan Singh was 
alive. It was not denied that the transaction 
was asaleand logically speaking the pay- 
ments to Gopal Saran Narayan Singh were 
in a sense the price of the property sold, but 
notwitbstanding these facts it was held by 
the Privy Council that the payments made 
under the document were income in the 
hands of the vendor, Their Lordships deal- 
ing with the contention of the assessee 
that the sums payable to him ia that case 
were nothing but instalments of the price 
observed as follows: 

“This isclearly no ordinary bargain and sale by 
a vendor and purchaser at arms length, for the 
money consideration bearsno relation to the actual 
value of the property. The amount ultimately pay- 
able by the purchaser depends upon the life of the 
vendor. Itis,their Lordships think, clearly a case 
where the owner of the estate has exchanged a 
capital asset for (inter alia) a life annuity which is 
income in his hands, It is nota case in which he 


has exchanged his estate for a capital sum payable in 
instalments." i 

income literally means what comes in 
and as was observed by Jessel M, R,, in a 
well-known case “it is as large a word as 
can be used to denote a person’s receipts.” 
For the purpose of this case, however, it is 
sufficient to refer to the following observa- 
tions of the Privy Councilin Commissioner of 
Income-tax, Bengal v.Shaw Wallace & Co, 
(19). 

“Income, their Lordships think, in this Act cone 
notes a periodical monetary return “coming in” 
with some sort of regularity from definite sources. 
The source is not necessarily one which is expected 
to be continuously productive, but it must be one 
whose object is the prod@ction of adefinite return, 
excluding anything in the nature of a mere wind- 
fall. This income has been likened pictorially to 
the fruit of a tree or the crop of a field. It is 
essentially the produce of something, which is 
often loosely spoken of as “capital.” But capital 
though possibly the source in the case of income 
from securties, is in most cases hardly more than 
an element in the process of production.” 


In my opinion royalty is income, because 
it is a periodical monetary return coming 
in with some sort of regularity from a deti- 
nite source. The mere fact that if the trans» 
action is Minutely dissected by a student 


(19) 59 O 1343; 136Ind. Oas. 742; AI R 1932 PO 
138; 591 A 206; 61 TO 178; Ind. Rul. (1932) P O 


156: 90 WN 515; 36 O WN 653; (1932) M W N 618 
55 O L J 386; (1932) A L J 588; 34 Bom. LR 1033; 36 
L W63;63MLJ 123 (P 0). 
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of political economy, he may say that 
royalty is merely a form of capital, will 
mot conclude the matter. In fact the dis- 
tinction made in s. 105, T. P. Act, between 
premium (otherwise called the price) and 
rent is also a somewhat artificial one 
because in one sense the premium may be 
regarded as advance rent and rent may 
similarly be regarded as deferred price. It 
must be admitted that if royalty is to be 
Tegarded as income, than in producing this 
income a portion of the property is destroy- 
ed. That is also not conclusive because 
capital “is hardly more than an element jn 
the process of production.” As was remark- 
ed by Farewell, L. J., in Hudson's Boy.Co., 
Ltd. v Steven (20), at p. 437. i 
“the income is not the less incomefor the purposes 
of income-tax because it is produced by embarking 
capital in a wasting subject-matter, for example in 
buying and working the mines,” A 
In Shiva Prasad Singh v. Emperor (9), Sir 
Dawson- Miller dealing with the question as 
to whether royalty is chargeable with 
incomestax or not observed as follows: 
“Royalities paid to the lessor although they may 
be regarded in one sense as instalments of the 
purchase price of the minerials forming part of the 
land are treated in England as income and have 
been so treated in this Court. They are none-the- 
less income merely because they are paid for rights 


. the exercise of which involves a waste of the capi- 


tal -......At the same time, there is a vast 
difference between a sum paid once for all for the 
lease of mineral rights anda rent or royalty paid 
annully to the lessor. The lessor in this case who 
holds on unfettered right of disposal would appear, 
in granting these leases, to have had two objects in 
view which are distinguishable. In so far as rent 
and royalty are reserved, he is founding an annual 
increment to the income of the Raj for himself 
and his successors, but with regard to salami it is 
the price he demands for parting with his direct 
‘enjoyment of the property by himself and his suc- 
cessors for a period of 999 years, He is parting 
with the capital to persons who, whilst not pur- 
‘chasers of fee simple, are undoubtedly purchasers 
of a large interest therein. The purchase price is 
presumably not based upon the estimated out-turn 
but is paid in exchange for the long term trans- 
ferred. Possibly it may be objected that the dis- 
tinction is one of degree rather than of kind, 
recurring payments at short periods being treated 
as income anda single payment of a similar kind 
covering a long period being treated as capital, 
but after all this is a distinction acknowledged in 
‘8. 4 of the Act itself and as has been observed, 
the Income Tax Acts are not cast upon absolutely 
logical lines,” 

Again in Mahadeo Ashram Prasad v. 
Commissioner of Income Tax B. & O. (10) the 
same learned Ohief Justice dealt with the 
question as follows : . 

“It was further argued with regard to this part 
of the case that the income derived from the 
source is really not income at all, but in the na- 
ture of a sale of a part of the earth appertaining 
to assessee’s zamindari, in other words, that it 

(20) (1905-11) 5 Tax Oas, 424, (437). 
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was a transfer of one kind of capital into another, 
hamely, the transfer of this particular sort of 
earth into money. It is, however, of a recurring 
nature and it is not casual and in such cases it 
seems to me it is quite impossible to distinguish 
the rents or royalties, whatever they may be 
called, arising from the source, from the rents or 
royalties arising from the letting of coal or other 
minerals in the earth, “or income which arises 
from the produce of the earth whether it be that 
on the surface or whether it be that beneath the 
surface, provided that it is not non-recurring or 
easual, and provided that it is not in the nature 
of a sale”. . 


I respectfully agree with: these observa- 
tions and would like to emphasize that 
if we apply the rough and realy test 
which has to be applied in the administra- 
tion of the Income Tax Act which is by 
no means cast on logical lines, it is difficult 
to hold that royalty is not income. It 
must be pointed out that notwithstanding 
the observations made by Lord Cairns and 
other Judges in England as to the true 
nature of a mining lease and royalty, 
royalty has always been assessed to income- 
tax in England. It has been contended 
on behalf of the assessee that this is dua 
to the use of express words in certain 
rules set out in one of the Schedules of the 
English Income Tax Act. This argument 
overlooks the fact that what is taxed in 
England as well as in India is income and 
the Schedules merely provide the moda of 
‘taxation. This is clear from the following 
observations made by Lord Macnaghten 
in London County Council v. Attorneys 
General (21): 

“Income-tax, if I may be pardoned for saying so, 
is a tax on income, It is not meant to bea tax on 
anything else. It is one tax, not a collection of 
taxes essentially distinct. There is no difference in 
kind between the duties of income-tax assessed 
under Sch. D and those assessed under Sch. A or 
any of the other schedules of charge. Oneman has 
fixed property, another lives by his wits; each 
contributes to the tax if his income is above the 
prescribed limit. The standard of assessment 
varies according to the nature of the source from 
which taxable income is derived. That is alk 
Schedule A contains the duties chargeable... e... In 
. every case the tax is a tax on income, whatever 
may be the standard by which the income ig 
measured.” 

Even however if we ignore the practice 
prevailing in England, there can be no 
doubt that in this country royalty has 
always been charged tə income-tax and 
the view which has so far prevailed in the 
Oalcutta High Court and in this Court is 
that they are properly assessable under 
the Income Tax Act: see Manindra Chandra 
Nandi v. Secretary of State (7), In re 


(21) (1901) AO 26;70L JKB 77; 83 L T 605; 49 
we 686; 65J P 227; 17 TL R 131; 4 Tax Qas. 
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Jyoti Prasad Singh Deo (8), Shiva Prasad 
Singh v. Emperor (9), Mahadeo Ashran 
Prasad v, Commissionér of Income-tax B. 
& O. (10) and Janki Kuer v. Commissioner 
of Income-tax, B. & O. (11). It is true that 
in some of these cases the point was not 
raised strictly in thee form in which it has 
been raised here, but the learned Judges 
who decided them did express the view that 
royalty is assessable to income-tax and have 
given good reasons in support of their view. 
I would therefore answer the question 
formulated by the Commissioner of Income» 
tax asdollows : 

Royalty on mines upon the terms of the 
leases relied on by thé assessee must be 
regarded as income and is as such liable to 
be taxed. In India“royalty on mines” must 
be regarded as “income from other sources” 
within the meaning of that expression as 
used in s. 6 of the Act, because though 
properly speaking it is income received in 
relation to property, yet s. 9 of the Act 
suggests that the tax levied under the head 
“property” must be ccnfined to property 
“consisting of any building or lands appur- 
tenant thereto.” In this respect there isa, 
distinction between the English and the 
Indian Income Tax Acts, but as I have 
already indicated, under both the Acts 
royalty is income, I thus find myself in 
complete agreement with my Lord the 
Ohief Justice and I also agree to the 
proposed order as to cosis, ii 


Manohar Lall, J.—This is a reference 


‘made by the Commissioner of Jncome-tax, 


Patna, on December 23, 1938 under the 
provisions of s, 66 (2), Income Tax Act 
(XI of 1922), hereinafter referred to as the 
Act, asking for the opinion of the Court 
on the two questions formulated in the 
letter of reference, namely (1) whether 
royalty on mines being capital revenue 
should not have been excluded in comput- 
ing the total income determined for in- 
comertax, and (2) what should be the princi- 
ple on which the cost of management in 
collection of royalties is to be determined 
when there is a combined management 
covering both the zamindari collection of 
agricultural income and royalties from 


“the mines? The second question, it will be 


noticed, is purely a question of fact and 
the parties did not address any argu- 
ment on this question. The answer sug- 
gested by the Commissioner is correct. It 
is necessary to give the facts of the case 
in brief in order to answer the first ques» 
tion. The assessee was assessed to income» 


COMMISSIONER OF INCOME*TAX Y. KUMAR KAMAKSHA NARAIN (PATI) 


19110 a 


taxe for the year 1937-38 by the Incom- 
tax Officer by an assessment order dated 
August 10, 1937, on a total income. 
of Rs. 5,78,817 including a sum of 
Rs. 5,32,368-2-10 being the amount of 
royalty received by him from certain 
mica, coal and limestone quarries from his 
leseees after giving certain deduction of 
expense out of this‘amount of royalty. In 
appeal the Assistant Commissioner of In- 
Comertax confirmed the assessment by an 
order dated February 14, 1938, The 
assessee raised the contention before that 
appellate authority that as the royalty on 
the mines was capital revenue the amount 
should have been excluded in computing 
his tctal income for income-tax and super- 
tax purposes. The contention was over- 
ruled and the Commissioner of Income-tax 
upon bheing so requested madé the refer- : 
ence to this Court under: s. 66 (6) of 
the Act as already stated. i i 
Three leases which were granted by-the 
assessee in the years 1919,1925 and 1927 
are printed in the record; the covenants 
contained therein are the foundation of 
the royalty received by the ‘assessee which 
was made the subject of tdxdtion. The 
learned Counsel for the assessee drew attene 
tion to the terms of one Of these leases in 
order to substantiate his argument: As 
the terms of the leases are similar it is 
enough to make reference to the relative 
provisions in one of the leases, namely 
the lease of April 3, 1919. In that lease 
(so far ae is relevant tothe present con- 


troversy) it is stated that 

“in consideration of the salami or premium rupees 
thirty-seven thousand and forty (being at the rate 
of rupees forty per standard bigha on nine hundered 
and twenty-six bighas) in respect of the premises 


. the assessee granted to the lessee the under- 


ground coal mine rights under the lands specified 
therein in order that the lessee may “search for 
work, make merchantable and carry away the coal 
there found” on paying therefor by monthly pay- 
mente in each year a royalty on all coal and coke 
raised and despatched at the rate of four annas 
per ton with the provision for the payment of a 
minimum royalty at the rate of Rs. 5 per annum 
per standard bigha of land whether coal shall be 
raised or not.” 

The argument advanced before this 


Oourt was that what is called a lease of 


coal land is in reality the sale of coal 
belonging to the assessee and therefore the 
royalty thus received by the assessee under 
the terms of these leases is merely the pur- 
chase price of his coal and not income 
which can be assessed to income-tax. It 
was admitted that the authorities in the 
Calcutta High Court and this Court ever 
since the case in Manindra Chandra Nandi 
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v. Secretary of State (7) have taken a 
contrary view but Mr. P. R. Das, who 
- appeared for the assessee, seriously chal- 
lenged the correctness of those decisions 
on grounds which will be examined here- 
after, This Full Bench has been constitute 
ed to consider this question. In arguing 
the case before this Court Mr. Das ignored 
the warning given by Sir George Lowndes 
when delivering the judgment of their Lord- 
ships of the Judicial Committee in the 
well-known case in Commissioner of Income 
Tax, Bengal v. Shaw Wallace & Co. (19) 
and let loose in this Oourt a flood of deci- 
sions which were based upon the construce 
tion of the English Income-tax Statutes and 
of thé -English and Scotch laws relating to 
coal mining leases, I refer to the passage 
at p. 180 | 

- “Again their Lordships would discard altogether 


the case law which has been so painfully evolved. 


in the construction of the English Income Tax 
Statutes, both the cases upon which the High 
Gourt relied. and the flood of other decisions which 
has been Jet loose -in this Board.” 
-s It--was. pointed out in that case as well 
as in other decisions of their Lordships 
that the Indian Income Tax Act is not in 
part materia with the English Income Tax 
Act, and- that” 
“it is less.elaborate’ in many ways, subject to fewer 
“tefinements and in “arrangement and language it 
differs ‘greatly from the provisions with which the 
Courté in this country have had to deal,” 4 
This practice of referring to the English 
decisions and ignoring the Indian law on 
the subject was also severely condemned by 
their Lordships of the Judicial Committee 
in Hunsraj v. Bejoy Lal Seal (22), Sir John 
Wallis in delivering the judgment of the 
Board made this observation at p.114* : 
“The question having arisen in India, it has, of 
course to be decided in accordance with the law, not 
of England, but of India; it does not however seem 
to have occurred to anyone in the Courts below to 
see, in the first place, before resorting to English 
decisions, whether unde? the law of landlord and 
tenant in India a sub-lease by a lessee for the un- 
expired residue of the term operates as an assignment 
of theterm. That law is to be found in the T.P., 
Act, 1882, which has now been in force for nearly 
half a century. Though founded on English Law, 
and drafted in the first instance by eminent lawyers 
in England, it has only applied the English Law in 
go far as it was considered applicable to India. It 
is not surprising to find that the rule, arising out 
of thespecial conditions of land tenure in England, 
that a conveyance to operate as a lease must 
reserve a reversion to the lessor finda no place in 
the Act,” 


(22) 57 IA 110; 122 Ind, Oas, 20; A I Re1930 P O 
59; 57 O 1176; (1930) AL J 131; Ind. Rul. (1930) PO 
20; 31L W 309; 34 OW N 342; 32 Bom. L R50; 
51 O LJ120; 58 M L J 293; (1930) M W N 334 
(PO. : ; 
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191—45 & 46 


COMMISSIONER OF INCOME-TAX: V. KUMAR KAMAKSHA NARAIN (PAT,) 


353 


And then his Lordship proceeded to refer 
to ss. 105 and 108, T, P. Act, and applied 
the provisions stated in those sections to 
decide the question in controversy before 
their Lordships. I, therefore, proposs to 
answer the question without any reference 
to the English and the Scotch decisions 
but by reference to the Indian Statutes 
only. It cannot be denied that the object 
of the Indian Act is to tax income, a term 
Which it does not define, It would bə 
useful to bear in mind the observations 
made by Sir George Lowndes in Commis- 
sioner of Income Tax, Bengal v. e Shaw 
Wallace & Co. (19), that 

“an income in thise Act connotes a periodical 
monetary return “coming in with some sort of 
regularity, or expected regularity, from definite 
sources. The course is not necessarily one which is 
expected to be continuously productive, but it must 
be one whose object is the production of a definite 
return excluding anything in the nature of a mere 
windfall, Thus income has been likened pictorially 
to the fruit of a tres, or the crop of a field. It ig 
essentially the produce of something, which is often 
loosely spoken of as “capital.” But capital though 
possibly the source in the case of income from securi- 
ties, isin most cases hardly more than an element 
in the process of production.” 

In India we are governed by the provi- 
sions of the T. P. Act, 1882, In 5, 105a 
lease of immovable property is defined to 
bea ' 

“transfer of a right to enjoy such property, made 
for a certain time, express or implied, or in perpetuity 
in consideration of a price paid or promised ; or of 
monay, a share of crops, service or any other thing 
of value, to be tendered periodically or on specified 
occasions to the transferor by the transferee who 
accepts the transfer on such terms ; 


and then in the following clause it ig 
expressly stated that the price so paid in 
consideration of the transfer is called the 
Premium and the money, share, service, or 
other thing to be so rendered is called the 
rent. The coal mining lease of 1919 in the 
present case satisfies all the requirements 
of this section. The assessee has received 
a salami or premium and has also provided. 
for a periodical payment to him of money 
which is rent as defined by s. 105. But 
Mr. Das argued that as the subject-matter 
of the lease is coal and as the lessee cannot 
enjoy this property but must in the very 
nature of things destroy it, there cannot be 
uny lease of coal mines in India within the 
meaning of the T, P. Act and submits that, 
call it by whatever name you will, the 
transaction called the lease of 1919 ig noin» 
ing more than a sale of or an agreement 
to sell coal. He relies upon the well-known 
Scotch casein Gowan v. Christie (1) and 
certain other cases decided in England. 
In my opinion this argument is fallacious, 
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The “right to enjoy such property” which 
is spoken of in s.105, means the right to 
enjoy the property in the manner in which 
that property can be enjoyed. If the 
subject-matter of the lease is coal-land it 
can only be enjoyed and occupied by the 
lessee by working it 4s indicated ins, 108, 
T. P. Act, which regulates fully the rights 
and liabilities of lessors and lessees in this 
country. That this is so appears to ko 
supported by the observation of their Lo 
ships of the Judicial Committee in a number 
of cases, In Nageshawar Bux v. Bengal 
Coal Co. (23), a dispute arose between the 
zamindar and a coal company who held a 
mukarrari lease of a certain village and 
believed that they were entitled to the 
subjacent minerals in which they openly 
carried mining operations for 12 years. 
The zamindar on the other hand contested 
this claim on the ground that the lessor of 
the coal company had no right to grant a 
lease authorising the company to work coal, 
Lord Macmilian who delivered the judg- 
‘ment of their Lordships made this observe 
ation at p. 35* which is very germane to 
the present discussion : 

“In considering the character and effect of acts 
of possession in the case of a mineral field, it is 
necessary to bear in mind the nature of the subject 
and the possession of which it is susceptible. Owing 
to the inaccessibility of minerals in the earth, it ia 
not possible to take actual physical possession at 
once of a whole mineral field: it can be occupied 
only by extracting the minerals and until the whole 
minerals are exhausted the physical occupation must 
necessarily be partial.” 

The question in the form in which it was 
argued by Mr. Das was argued boldly by 
the learned Counsel forthe appellants in 
H.V. Low & Co., Ltd. v. Jyoti Prasad Singh 
Deo (14), a case not cited at the bar. 
The facts of that case were that by a 
contract in writing the company were to 
take a lease for 999 years of the subjacent 
coal rights in two villages within the 

* amindari of the respondent and if with- 
in two months they failed todo so except 
on account of want of title of their lessor in 
these villages, the salami which they had 
deposited was to be forfeited. The lessees 
refused to take the lease upon the ground 
that they were not satisfied with the title of 
their lessor owing to certain transactions 
which had taken place with some brahmot- 


(23) 58 I A 29; 130 Ind. Oas. 315; A I R 1931 
P O 186; 10 Pat. 407; 60 M L J 183; 33 L W 162; 
35 © W N 265; 53 OLJ 81; Ind. Rul. (1931) P O 
59; (1931) MW N 12; 33 Bom, L R 42512 PLT 
251; 15 R D 194; 5380 L J 487; (1931) ALJ 637 
(PO). 
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tardars. In these circumstances the question 
arose whether the contract should be treated 
as a contract forlease within the meaning 
of ss, 105 gnd 108, T. P, Act, or as asale 
within the meaning of the English and 
Scotch decisions so as to make s. 55, T. P. 
Act, applicable. Mr, Raikes, the learned 
Counsel for the appellant, actually argued 
that the mineral right contracted for by 
the company was not a lease within the 
meaning of ss. 105and 108, T. P. Act, but 
was really a sale of property out and out and 
relied upon the case in Gowan v. Christie 
(1), the Scotch case referred to above, and 
the House of Lords’ case in Campbell v. 
Wardlaw (15). He, therefore, argued that 
the proprietor was under the obligation laid 
down in s. 55, T.P. Act, and relied upon 
sub-s, 1 (a) (b) and sub-s. 2 of that section. 
Mr. Upjohn for the respondent replied*to 
this argument in these words: 

“There is no ground for the suggestion that s. 55 
and not s. 108 applied. The cases cited for the 
view thatthe contract was for a sale, not a lease, 
related to the Law in Scotland. Even a mukarrarz 


potiah isnot to be regarded as aconveyance of the 
fee simple.” : 4 
Lord Macmillan who delivered the judg- 
ment of their Lordships expressly held at 
page 401* that 
“the rights and liabilities of lessor and -lessee are 
defined in the T. P, Act (IV of 1882), s. 108. These 
contrast markedly with the rights and liabilities of 
a buyer und seller as defined in s. 65, particularly 
in the matter of the requirements as to title which 
the seller must satisfy. The appellant company has 
not shown that the respondent has failed, or is not 
in a position, to perform any of the duties incumbent 
on 8 lessor under s. 108." i f 


In my opinion, this decision is a clear 
answer to the argument which Mr, Das 
was painfully evolving by relying upon the 
English and Scotch decisions and the dic- 
tum of several other eminent Judges in 
England based upon the view that what 
is called a coal-mining lease in England 
is really inthe nature of an out and out 
sale. However attractive this description of 
the coal-mining lease may be in England 
and in Scotland or in the language of 
economists, I am content to rely upon the 
decisions of their Lordships of the Judicial 
Committee where they have authoritatively 
held that a coal-mining lease in India is 
governed by ss. 105 and 108, T. P. Act, IV of 
1882. In Abhiram Goswami v. Shyama 
Charan Nandi (24), the question which 
arose inter alia for decision was whether 
the suit which was instituted to eject the 


(24) 36 I A 148; 4Ind. Oas. 449; 36 O 1003; 140 
W N 1; 10 OL J 284,56 A L J 857; 11 Bom LR 
1234; 19 M L 530 (PO). 

*Page of 581 A—{Hd] 


| 
į 1941 


defendants from the possession of under- 
ground rights ofa village which was granted 
in mokarrari by the preceding mahant was 
or was not barred by limitation. Sir Andrew 
Scoble in delivering the judgment of the 
Board made this important observation at 
p. 166* : 

“Statutes of Limitation, like all others, ought to 
receive such a construction as the language, in its 


plain meaning imports: Luchmee Bakhsh Roy v. 
Runjeet Ram (25), at p. 182.” : 

Now, what is the plain meaning of the 

words ‘‘purchased for a valuable considera- 
tion?” They mean that the ownership of 
the property sold has been absolutely trans- 
ferred from the vendor to the purchaser 
in consideration of a price paid or secured 
by the purchaser to the vendor. Sir Robert 
Finlay, in his able argument for the res- 
pondents, contended that mokarrari lease 
is*tantamount to a conveyance in fee sim: 
ple, and thatthe lessee must, therefore, 
be treated...as a- purchaser within the 
meaning of the Lim. Act. But the distinc- 
tjon between the two transactions has been 
well pointed out by Jenkins, J „ in his 
judgment in Kally Dass v. Monmohini Dass 
(26). “Because at the present day” says 
the learned Judge, 
“a coveyance in fee simple leaves nothing in the 
grantor, it does not follow that a lease ina perpe- 
tuity here has any such resullt............ The law ofthe 
country does undoubtedly allow of a lease in per- 
Potuity...... A man who, being owner of land, 
grants a lease in perpetuity carves a subordinate 
interest out of his own, and does not annihilate 
-his own interest. This result isto be inferred by 
the use of the word lease, which implies an interest 
still remaining in the lessor.” 

This quotation was cited with approval 
by Sir Lancelot Sanderson in Bejoy Singh 
v. Surendra Narayan (6), a case involving 
the construction ofa patni lease, In that 
case it was pointed out by Sir Lancelot 
Sanderson who delivered the judgment of 
their Lordships at p. 3257, that the 
grant of July 18,1853 w&s clearly a lease, and the 
intention of the parties is to be gathered from the 
terms of the grant, and if it be found that the grantee 
or his assigns is using the subject of the lease ina 
way not contemplated by the grant, the fact that it 
was made in accordance with the terms of Regn. VIII 
of 1819 is not sufficient to prevent the plaintiff from 
suing forthe purpose of obtaining an injunction to 
restrain such user. The question still remains, what 
was the subject of the lease ?” 

Mr. Das relies upon the passage towards 
the end of this passage where his Lordship 
in referring to the case in Thakur Girdari 
Singh v. Megh Lal Pandey (5), stated that: 

“In that case attention was drawn to the point that 

(25) 13 Beng. L R 177 (182); 20 W R 375; 2 Suther, 
897 (P 0}. 

(26) 24 O 440; 1 O W N 321. 
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the essential characteristic of a lease is that the sub- 
Jéct is one which is occupied and enjoyed and the 
corpus of which does notin the nature of things and 
by reason of the user disappear.” 


But the fallacy of this argument of Mr. 
Das becomes apparent if the succeeding 
lines are perused where it was stated that 
the intention of the parties as to what was 
the subject and extent of the lease must 
depend upon the true construction of the 
terms of tha grant and that it did not con- 
tain any reference to. minerals or to the 
sabsoil or to the right to excavate for make 
ing bricks and there was nothing to suggest 
in the lease that the land included therein 
was to be put to any use other than that 
to which the zamindari lands were subject 
at the time of the lease. Upon a consider- 
ation of all the terms of the lease his Lord- 
ship came to the conclusion that 
“it was not intended by the parties that the grantes 


should beentitled to use the lands for the purpose of 
making bricke," 


It will be seen, therefore, that a lease can 
be granted where a lessee intends to use 
thə land for the purpose of making bricks. 
Now the use of the land for the purpose of 
making bricks must in the very nature of 
things result in the destruction of the thing 
used and would cause subsequent damage 
and deterioration to the property leased. In 
this view it will be perhaps unnecessary to 
refer to the other cases but as Mr. Das 
strongly relied upon the case in Thakur 
Girdhari Singh v. Megh Lal Pandey (5), 
it is but right that I should deal with this 
case. In Thakur Girdhari Singh v. Megh 
Lal Pandey (5), the question which arose 
for decision was whether a mokarari lease 
of lands “mai hak hakuk,” that is, with all 
rights, carries a right to .the subjacent 
minerals. Lord Shaw who delivered the 
judgment of the Board observed at p, 250* 

“Tt must be borne in mind also that the essential 
characteristic of a lease is that the subject is one 
which is occupied} and enjoyed and the corpus of 
which does not in the nature of things and bye 
Teason of the user disappear, In order to cause the 
latter specially to arise minerals must be expressly 
denominated, so as thus to permit of the idea of 
partial consumption of the subject leased.” 


It will be noticed that his Lordship points 
out that the subject “leased” can be 


` permitted to be partially consumed if it is 


80 expressly stated in tha document. In my 
opinion this decision negatives the argu- 
ment of the assessee, The case in Hari 
Narain Singh v. Sriram Chakravarti (27); 
is alsoa case of coal-mining lease. The 

(27) 37 I A136; 6 Ind. Oas. 785; 37 O 723; 110 
L J 653; 14 O WN 746; 74 LJ633 2 ML J 
569; 12 Bom, L R495; 8 MLT 51; (1910) MW N 
309 (PO. 

*Page of 44 I, A.—{Ed.) 





-an 7 


356 


truth of the matter as was pointed out by 
Lord Collins, who delivered the judgment of 
their Lordships, is that the rights 
mining, fishing, and other incorporeal rights 
are included in the proprietorship of the 
zamindar and he is at liberty to grant 
leases of those rights. Before referring to 
the Indian Income-tax cases which were 
cited before us it is necessary to clear the 
ground by pointing out what is the true 
import of the rule thatin income-tax cases 
the substance of the matter should be 
looked at and that its form should be dis- 
regarded because Mr. Das strongly relied 
upon this rule and asked us to hold that the 
substance of the matter‘’in the present case 
was that the assessee was receiving money 
as the purchase price of the coal, the right 
to extract which he had parted with tem» 
porarily in favour of the lessee. Pollock M. 
R. thus expressed himself as to this rule in 
In re Westleigh Estates Co., Ltd. (28), 

“It is a well-recognized principle that, in revenue 
cases regard must be had to the substance of the 
transactions relied on to bring the subject within 
the chargetoa duty, and that the form may be dis- 
regarded,” i 

Similarly Lord Hanworth M. R. in Perrin 
v. Dickson (29), at p. 619 observed : 

“Tor the purposes of the revenue the substance of the 
matter must be regarded. It matters not whether in 
the contract itis, or is not, called as annuity, Ifin 
truth and in fact it is an annuity no dressing of the 
transaction can alter its character. Stripped of its 
form, the transaction is a method of saving up money 
for future use.” ae 

But it is impossible for a Court to ignore 
altogether the form in which the parties 
have chosen to express their contract. In 
Helby v. Mathews (30), at p. 475 Lord 
Herschel! L. O. stated : 

“My Lords, it is said that the substance of the 
transaction evidenced by the agreement must be 
looked at, and not its mere words. I quite agree, 
But the substance must, of course, be ascertained bya 
consideration of the rights and obligations of the 
parties, to be derived from a consideration of the 
whole of the agreement.” 

In Inland Revenue Commissioners v. Adam 
(31) Lord President Clyde made this im- 
portant observation at page 41* ; 

“A great deal has been said about form and sub- 
stance, I think that, in a question of this sort, both 
form and substance must be considered ; because 
the form of the transaction by which the respon- 
dent acquired the right to dump waste soil may 
bear very materially on the question of the capital 
or revenue character of the outlay made to 
acquire it.” . , 

(28) (1928) 12 Tax Cas, 690. 

(29) (1930) 14 Tax Cas. 608 (619); 988 L JK B 
683; 45 T LR 621; 142 L T 29; (1930) 1K B 107. 

(80) (1895) A O 47b (475); 64LJ QB465;11 R 
232; 72 L T 841; 43 W R 561; 60 J P 20. 


(81) (1928) 14 Tax Cas, 34; 1928S 0.738; 1928 SO 
L T 476. : 
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Lords Sands agreed at p. 42* in these 
words: 

“Ina matter of this kind one cannot altogether 
ignore form, When parties contract in certain forms 
different results may flow according to the form of 
the contract, however, little difference there may be 
in substance. Here the parties have chosen to 
contract in a certain way which in certain relations 
and particularly as regards the consequences of 
breach of contract or liability for local rates might 
have a result different from that of a contract for an 
annual payment without any reference to a capital 
sum. J think that we must take the contract as we 
find it to be a contract for a lump sum payable by 
instalments.” 

Lord Tomlin in delivering his opinion in 
the now famous case in Inland Revenue. 
Commissioners v, Duke of Westminister (32) 
protested against the limit to which this 
doctrine of the substance of the matter was 
being pushed and observed at p 5207: 


“Apart, however, from the question of contract with 
which Ihave dealtit is said that in revenue cases 
there is a doctrine thatthe Court may ignore the 
legal position and regard what is called “the sub- 
stance of the matter’ and that here the substance 
of the mattor is that the annuitant was serving the 
Duke for something equal to his former salary or 
wages and that, therefore, while he isso serving, 
the annuity must be treated as salary or wages. 
This supposed doctrines (upon which the Oom- 
missioners apparently acted) seems to rest for its 
support upcn a misunderstanding of language used 
in some earlier cases. The sooner this misunder- 
standing is dispelled and the supposed doctrine 
given its quietus the better it will befor all con- 
cerned, for the doctrine seems ta involve substituting 
“the uncertain and crooked cord of discretion” for 
“the golden and straight mete wand of the law” 
(4 Inst. 41). 

Every man is entitled if he can to order his 
affairs so that the tax attaching under the appro- 
priate Acts is less than it otherwise would be. Ifhe 
succeeds in ordering them so as to secure this result, 
then, however unappreciative the Oommissioners of 
Inland Revenue or his fellow tax-payers may be of 
his ingenuity, he cannot be compelled to pay an 
increased tax. This so-called doctrine of “ the 
substance ” seems to me to be nothing more than an 
attempt to make a man pay notwithstanding that he 
has so ordered his affairs that the amount of tax 
sought from him is not legally claimable. 

The principal passages relied upon are from opi- 
nions of Lord Herschell and Lord Halsbury in your 
Lordships’ House, Lord Herschell L. O, in Helby 
v. Matthews (30), observed at p. 475: “It is said 
that the substance of the transaction evidenced by 
the agreement must be looked at, and not its mere 
words, I quite agree,” but he wenton to explain 
that the substance must be ascertained by a consider- 
ation of the rightsand obligations of the parties to 
be derived from a consideration of the whole of the 
agreement, In short, Lord Herschell was saying that. 
the substance of a transaction embodied in a written 
instrument is to be found by construing the document. 
as a whole, ; 

Support has also b en sought by the appellants 

(32) (1935) 19 Tax Cas. 480; 104 L J QB 3&3; 153 
L T 223; 79 S J 362;51 TL R467. 


- *Page of (1928) 14 Tax Oas.—[Hd.] 
tPage of (1935) 19 Tax Cas.—[Ed[ 
tPage of (1895) A O—[Ed.] ria 





| 1941 


from the language of Lord Halsbury L. O. in Secre- 
tary of State for India in Council v. Scoble (3) at 
p. 302*, There Lord Halsbury said, “Still, looking at 
the whole nature and substance of the transaction 
(and itis agreed on all sides that we must look at the 
nature of the transaction and not be bound by the 
mere use of the words), this is not the case of a pur- 
chase ofan annuity.” Here again Lord Halsbury is 
only giving utterance to the indisputable rule that 
the surrounding circumstances must be regarded in 
construirg a document. 

Neither of these passages, in my opinion, affords 
the appellants any support or has any application to 
the present case. The matter was put accurately by 
my noble and learned friend Lord Warrington of 
Olyffe when, as Warrington, L. J. in In re Hinckes 
Dashwood v. Hinckes (33) at p. 489, he used these 
words: “It is said we must go beind the form and 
look at the substance. Ido not look atthe substance, 
but in order to ascertain the substance, I must look ab 
the legal effect of the bargain which the parties have 
entered into.” It is unnecessary to state that there 
may, of course, becases where documents are not bona 
fide nor intended to be acted upon but are only used 
as a cloak to conceal a different transaction and it is 
in those cases that the Court will look to the sub- 
stance of the transaction and notthe form in which 
the transaction is dressed. 

Singleton, J. in Earl of COarnarvan v. Inland 
Revenue Commissioners (31) put this matter very 
clearly at p. 465+: “If I had been free to form 
my own opinion as to. what was contemplated 
at the time of entering into the agreement, Iam 
by no means satisfied that I should have arrived 
at the same conclusion; but I am not at liberty 
to deal with the matter on my conception of what 
the parties intended. I must look at the documents; 
and I cannot, under the plea of looking at the sub- 
stance of the matter, rewrite the contract between the 
parties.” 

The Courts have not hesitated to tear 
down deedsif they are cloaked to shield 
a wholly different arrangement but only 
where the deeds are not genuine and are 
attempted to hide different transactions. 
The quotations from the judgment of the 
Master of the Rules in Inland Revenue 
Commissioners v. Duke of Westminister (32). 
given by Singleton, J. at p. 4667 are ine 
structive : 

“Certain definite considerations arise and must be 
stated upon these deeds, ®It is not suggested that 
they are all part of a device or stratagem impro- 
perly entered into for the purpose of defeating s 
proper charge under the Income Tax Act. Their 
genuine nature is not impugned.” 

And a little later he observed : 

“It appears to me that the only way in which 
you can reach the conclusion adopted by the 
Commissioners is by throwing aside the deeds, and 
I see great difficulty in throwing them aside 
temporarily during the time when services are 
rendered to the appellant, and recognizing them 
as valid and subsisting during all other times, 
whether present or future. It seems to me that, 
unless you areable to tear down these dgeda as a 


(33) (1921) 1 Oh. 475 (489); 90 L J Oh, 335; 124 L T 


681; 65 S J 291; 37 TLE 308. 
(34) (1935) 19 Tax Oas. 455. 
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cloak to shield a wholly different arrangement, you 
nfust accept them and, when you have accepted 
them, you have gota case in which the covenantor 
has bound himself to make these annual payments 
to the covenantee, and the covenantee, being the 
recipient, is bound, etc.” 

In the same case Slesser, L J. stated: 

“But yet, as Mr. Greene has pointed out, when 
you have looked at the*whole of the substance, 
you are still to look at it fromthe point of view of 
the law and see what the effect is as a legal relation.” 


and Romer, L. J. said: 

“The legal Sffect of the contract as it stands must 
be ascertained and not what would or might be 
the legal effect if the words of the contract be dis- 
regarded and the substance of the matter be consi- 
dered.” Š 

It is unnecessary to multiply references 
to other English *decisions. It may be 
noticed that I have not hesitated to refer 
to English decisions on this topic because 
the principle that the form and not the 
substance of the matter should or should 
not be disregarded, is not a principle which 
is to be found inthe English Income Tax 
Act alone but is a principle which is come 
mon to all systems of jurisprudence. If then 
the substance of the matter as laid down 
by the cases which I have been just consi- 
dering is looked at itis clear that the lessee 
has covenanted with the assessee to pay 
him an annual sum by way of rent for the 
leasee of his materials, a minimum is fixed 
and the mode of calculation of the annual 
sum is provided in circumstances in which 
the minimum is to be exceeded, The asses- 
see°in the present case like the assessee in 
Shiva Prasad Singh v. Emperor (9) holds 
an unfettered right of disposal and in 
granting these leases so far as rent and 
royalty are served, he is founding an 
annual increment to the income of the Raj 
for himself and his successors for a period 
of 999 years, 

Mr. Das, when the question was put to 
him as to whether a minimum royalty 
would be taxable if no coal was extracted 
by the lessee, conceded that it would be, 
taxable; but he argued that in case the 
minimum royalty was paid on the extraction 
of a small amount of coal then incomestax 
would be payable on this amount less the 
price of the coal extracted—the price of 
coal, it may be noticed, is not the price at 
the date of the extraction but itis fixed for 
all times at 4 annas a ton, He also argued 
that where the royalty received exceeds the 
minimum royalty, the Income-tax Officer 
should be directed to find out the value of 
the coal extracted and deduct it from the 
royalty received in the year. It seems 
difficult to accept this argument and as Sir 
Manmatha Nath Mukherji, who appeared 
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for the Commissioner of Income-tax, argued 
if once it is conceded that a minimum 
royalty was taxable the whole argument of 
Mr. Das seems to disappear. How could 
the character of the amount paid by the 
lessee for the use of the mines change so 
violently the moment the minimum limit 
is exceeded ? 

I now briefly refer to the Indian cases 
upon this topic. The earliest.case is tke 
case in Manindra Chandra Nandi V, 
Secretary of State (7) which has been con- 
sidered up to now to be the leading case on 
the taability of royalties on coal mines so 
far as it decided (sic), the liability of the 
proprietor for cesses (the view has been 
affirmed by the Judicial Committee on an 
appeal frcm the decision.) Mr. Das argued 
that this decision was errcneous because 
Mcokerjee, J. failed to notice that in Engs 
land royalty is made taxable expressly by 
statute or by the schedules of the various 
Inccme Tax Acts that have been passed 
frcm time to time. I do not wish to embark 
upon an investigation of the English Law 
for the reason already stated but [ am 
unable to hold that Mookerjee, J. based his 
decision merely upon the English Law and 
the English decisions. There are a number 
of cases of this Court which negative the 
argument advanced by Mr, Das In In re 
Jyoti Prasad Singh Deo (8) it was held 
that income derived as rents and royajties 
is not income derived from business within 
the meaning of s.5 (iv), Income Tax Act, 
The case in Manindra Chandra Nandi v, 
Secretary of State (7) was followed. 

In Shiva Prasad Singh v. Emperor (9), 
already referred to, the question which 
arises in the present case was directly 
decided in favour of the income-tax depart- 
ment. In Mahadeo Ashram Prasad v. 
Commissioner of Income-tax, B. & O. (10) 
one of the questions which arose for decision 
was whether income received from nimak 
sair, that is income from the settlement of 
the right to collect a particular kind of 
earth in a particular area during a parti- 
cular season for the purpose of extracting 
saltpetre was taxable. It was held that 
this income was in no way distinguishable 
from the rents or royalties arising from the 
letting of coal or other minerals in the 
earth and was therefore taxable under the 
heading “other sources” within the mean- 
ing of s. 12 of the Act. 

In Janki Kuer¥.Commissioner of Income- 
tax, B. & O. (11) the assessee was held to be 
taxable on the income which he received 
as royalties for preparing bricks as this 
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inccme is similar to royalties on quarries 
or ccal and it was pointed out that the 
lessee who was in the nature of a licensee 
had the right to go upon the land to erect 
brick kilns and make bricks there and to 
take all the materials that be wants for the 
making of his bricks from his land and in 
respect of that license he is only liable to 
pay rent which is to be calculated at a 
specific rate which bears relation to the 
extent of his user of the license ; and if the 
brick-maker carries on his business until 
all the earth is exhausted, the land will 
still remain in the ownership of the licensor, 
possibly diminished in value, possibly un- 
affected in value and possibly even increased 
in value according to the special circum: 
stances which may prevail at the termina- 
tion of the period and it is in no sense & 
capital sale of the land itself. So here. The 
lessee of the coal mine has a right to go 
upon the land to search for and extract 
coals from there and in respectsof that 
license he pays rent or royalty which is to 
be calculated at a specific rate which bears 
relation to the extent of the user of the 
license and it may be that during the course 
of the license all the coals may be exhausted. 
But this is what the parties have actually 
contemplated. 

Lastly reference should be made to the 
well-known Tikari case of this Court which 
was affirmed by their Lordships of the 
Judicial Committee in Gopal Saran Narain 
Singh v. Commissioner of Income-tax, B. 
& 0. (12). In that case the assessee had 
transferred his gamindari to Rani 
Bhubaneshwari Kuar in consideration of 
the payment of a lump sum, the discharge 
of certain debts, and the payment to him 
for life of an annuity of Rs. 2,40,000 the 
annuity being made a charge on the lands 
transferred. It was ,ontended on behalf 
of the assesses that the substance of the 
transaction and not the mere form in which 
it was dressed should be looked at and 
that the assessee had expressly sold the 
zamindarit and, therefore, what he was 
receiving in return was nothing more than 
the purchase price which, he had agreed 
with the vendee, should be paid to him in 
return for his zamindari, Lord Russell who 
delivered the judgment of their Lordships 
decided thé case upon the construction of 
the indenture of. the sale dated March 29, 
1930 and refused toignoreits plain language 
and held that the transaction clearly shows 
that the owner of the estate had exchanged 
a capital asset for (inter alia) a life annuity 
which is income in his hands and that it it 
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not a case in which he has exchanged his 
estate for a capital sum payable in instal- 
ments. From the judgment at p, 559* it 
appears that reference was made before the 
Board to various decisions upon the taxing 
Acts of other countries which are couched 
in different terms and framed upon different 
lines but it was observed that their Lord- 
ships 

“content themselves with repeating the view ex- 
pressed in the judgment of the Board above referred 
to namely the case in Commissioner of Income-taz, 
Bengal v. Shaw Wallace & Co. (19), that little can 
be gained by trying to construe an Income Tax 
Act of one country in the light of a decision upon 


the meaning of the income-tax legislation of 
another.” i 


Having considered the case anxiously, I 
am satisfied that what the assessee receives 
as royalty from his lessees is not the pur- 
chase price of his coal but is rent paid by 
the lessees under the covenants of the lea- 
ses. For these reasons, I am of opinion that 
the first question should be answered in 
the way suggested by the Commissioner of 
[ncome-tax. I would allow the Oommis- 
sioner twenty gold mohurs as the costs of 
this Court. The Commissioner will be enti- 
tled to retain the sum of Rs. 100 which 
had been deposited with him by the ase 
sessee. 

By the Court—The questions are an- 
swered as follows: (1) Tbe royalties receiv- 
ed by the assessee in this case constitute 
income and were rightly assessed to ine 
come-tax by the taxing authorities, (2) This 
question raises no point of law, and we 
answer it in the manner suggested by the 
Commissioner. The costs of this reference 
will be paid by the assessee, and we assess 
the same at twenty gold mohurs. In addi» 
tion ihe Commissioner will retain the sum 
of Rs. 100 which has been deposited in this 
case. 

Answer accordingly. 





. D. 
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The terms ofs. 20,Mad. Agri. Relief Act, are wide 
enough to cover a case, where after the confirma- 
tion of sale in execution of a simple money decree 
an application for the delivery of the property is 
pending. If the property purchased by the decree- 
holder in execution of his money decres has not 
been delivered to him, then execution is not at an 
end and s. 20 can, therefore, be applied to stay a 
delivery proceeding. s 

O. R. P. to revise the order of the 
District Munsif, Kovvar, dated December 
14, 1938. 

Messrs. K. Ramamurthy and K. Somes» 
wara Rao, for the Petitioner. 

Mr. N. Bapiraju, for the Respondent. 


Order.—This is a petition agafhst the 
order of the Distrigt Munsif of Kovvur dis- 
missing an application under s. 20 of Mad. 
Act IV of 1938 praying for stay of delivery 
of property in execution of a decree. A 
simple money decree had been passed against 
the petitioner; and in execution of that decree 
certain property of his was brought to sale 
and the sale was confirmed. A petition was 
put in for delivery of the property; and at 
the time when this application under s, 20 
was made no orders had been passed on 
the delivery petition, The District Munsif, 
without giving any reasons for his opinion, 
stated that no execution petition, was pend- 
ing and dismissed the petition. There 
would be a very serious hiatus in Mad. 
Act IV of 1938if there was no provision 
to stay delivery pending an application 
under ss, 19 and 23 of the Act; but I am 
satisfied that no such hiatus exists, The 
terms of s, 20 are wide enough to cover a 
case of this sort. Delivery of property 
is the most important stage of execution, 
and merely because full satisfaction has beens 
entered up, it does not mean that execution 
is at an end. Ifthe property purchased by 
the decree-holder has not been delivered to 
him, then execution is not atan end and 
s. 20 can therefore be applied to stay a 
delivery proceeding. Some question has 
been raised whether in fact the petitioner 
has putin an application under s. 23 and 
whether, in case he has not, his procsed- 
ings under s. 19 would be  infructuous, 
That question however does not arise at 
this stage, and the original petition under 
s. 19 asking the Court to stay the decree 
and ‘set aside the sale and an amendment 
petition to make it clear that the application 
was also under s. 23 are still before the 
lower Court, andI do not wish to express 
any opinion, on their merits. The petition 
is therefore allowed and the interim order 
of stay passed at the time of admission 
made} absolute pending disposal of, the 
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. petitions in the Court below. The respon- 

dent will bear the costs of the petitionet 
in this Court. 


N.=8. Petition allowed. 


ALLAHABAD HIGH COURT 
Criminal Revision Application No, 118 


of 1940 
July 23, 1940 
BRAUND, J. œ j 
BHAGWATI PRASAD AND OTHERS— 
APPLICANTS 


VETSUS 
fMPEROR—Oprosits Party 

Criminal Procedure Oode (Acà V of 1898), a. 144 (3) 
—Words, “or to public generally when frequenting 
or visiting a particular place", meaning of—“Fre- 
quenting” whether excludes member of public occupy- 
tng house within defined area from category of those 
who frequent that area. 

It would be putting a somewhat narrow construc- 
tion on the word “frequenting” in s. 144 (3), Oriminal 
P. O., to exclude a member of the public who .occupies 
a house within a defined area from the category of 
those who frequent that area. The words “or to the 
public generally when frequenting or visiting a parti- 
cular place” are wide enough to include all members 
of the public when within the defined area or at the 
defined place, whether heor she is present there 
‘frequently’, e. g., as a resident —or merely casually 
or occasionally, e, g., as a “visitor”, 131 Ind. Uas. 
649 (1), notapproved. 155 Ind Oas, 185 (2), relied 
on 


An order under s. 144 must specify the place or 
area of its operation with such certainty that, in the 
minds of those to be affected by it, there can be no 
reasonable room for mistake, When the Act says that 
a “particular place” has to be defined it means, what 
it says, namely that the public must be informed with 
certainty of the exact place in, at or within which 
the proscribed acts are forbidden to them. It must 
not bea matter of doubt, inference, calculation or 
inquiry. The order itself must, define with parti- 
cularity the place to which the prohibition extends. 
134 Ind. Oas, 344 (3) and 185 Ind. Oas, 172 (4), relied 
on. 


Or. R, App. from an order of the Sessions 
7 mae Fatehpur, dated September 11 
9 . 


“Mr. S. N. Verma, for the Applicants. 


The Deputy Govt. Advocate, for the 
Crown, 


Order.—This revision application must 
be allowed. It is-an application by three 
men, Bhagwati Prasad, Bajrang Bali and 
Prag, who have been convicted and sentene- 
ed by a Magistrate of Fatehpur, unders, 188, 
I. P. O., in respect of an alleged disregard 
by them of an order under s, 144, Criminal 
P. O., promulgated by a Sub-Divisional 
Officer. It seems tHat, at the time distur- 
bances were feared in the village of Haswa 
between the Hindus and the Muslims of the 
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place. The Sub-Divisional Officer, there- 
fore, thought it right to make an order under 
s. 144, Criminal P. O., prohibiting the col- 
lection of bricks and other materials that 
might be used as missiles in the village. I 
have carefully read the whole of this order. 
It isa long, locsely worded and rambling 
order which leaves much, in my opinion, to 
be desired. Orders of this kind should, I 
think, be short, simple and absolutely clear. 
If they are not, they lose almost the whole of 
their value and become extremely difficult 
of enforcement. This particular order was 
one purporting to be addressed to the'public 
generally” under sub s. (3) of s. 144, Oriminal 
P. O., and not to any particular individual, 
But, as far as I can see, the only indication 
in the order from first to last as to the 
“particular place,” its operation is intended 
to cover is an unobtrusive, and almost 
parenthetic, statement at the very end of 
this long and complicated document that 
na SS ied .. shall remain in force within 
the local limits of the boundary of Haswa.” 
The facts have been clearly found in both 
the Courts below. They are that the appli- 
cants were residents of the village and that 
heaps of bricks and other missiles were 
found on (among other places) the roofs of 
their houses. This has been proved and I 
accept it. I accept it alsothat the applicants 
have been proved to have known of the ex- 
istence of the order. The point which has 
been argued before me is that the order 
itself is an unlawful one. As I understand 
it, this is put upon two grounds, It is said 
in the first place that no person, can, under 
an order addressed to the public generally, 
be prohibited from making such use as he 
pleases of hisown premises. Putin another 
way, it is said, [think, that a person who 
lives in a particular house cannot be said to 
be “frequenting or visiting a particular 
place” at the time of doing an act or acts 
upon his own premises, notwithstanding that 
the premises themselves may be within the 
defined prohibited area. To support this 
contention, I have been referred to an 
authority ofthe Madras High Court, In re 
Sriramamurty (1). The learned Judge who 
decided that case cbserves : 

“cate E No order can be passed against the 
public without that limitation as to place, namely 
that it must be one, whether publicly or privately 
owned, which at the time, when the prohibition 
operates, the public frequent or visit. They may 
have aright to frequent the place as in highways 
and places of public resort or they may be allowed 


(1) A I R 1931 Mad. 242; 131 Ind. Oss. 649; 32 Or, L 
J 763; 60M L J 370; (1930) M W N 849; 33 L W 640; 
(1931) Or. Oas. 362; Ind. Rul. (1931) Mad. 553. i 
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or invited to visit it asat a public meeting held in 
private premises. But the place must be one which 
is open to the public as such. And this involves 
that the public cannot be prohibited from putting 
up flags in private houses, first because those who 
put up the flags are owners or occupants of such 
ouses, and second because ‘he public as such 
neither frequent nor visit private houses. Itis a 
misuse of language to call house ownere who use 
their houses members of the public for the purpose 
of this section, and I have not been shown any 
instance of such a ase of the gection.......se.0 00 ” 
With great respect, I have some difficulty 
in following this reasoning. I do not under- 
stand why a privately owned house or 
building should be beyond the reach of an 
order addressed to the public at large under 
8. 144, even so far as its own occupier is 
concerned. And it appears tome to put a 
somewhat narrow construction on the word 
“frequenting” to exclude a member of the 
public who cccupies a house within a defined 
area from the category of those who frequent 
that area. tI prefer the reasoning of Kendall, 
J., in our own Court, who in Shander v. 
Emperor (2), has said ; : 
e “It has next been argued that as the applicants 
are themselves residents of one of the areas specified 
in the notice, they cannot be said to be frequenting 
that area. To live in an area is, of course, to 
frequent it, though a resident would ordinarily be 
aon reside in and not frequent his partof the 
With this I respectfully agree, I think 
myself that the words “or to the public 
generally when frequenting or visiting a 
particular place” are wide enough to include 
all members of the public when within the 
defined area or at the defined place, whether 
he or she is present there ‘frequently,’ e.g. 
as a resident—or merely casually or occa- 
sionally, e. g, asa “visitor.” The ground 
however upon which, in my judgment, this 
revision must be entertained is the other 
ground taken before me that in this order 
there is no sufficient definition of the ‘parti- 
cular place’ where it is to operate, The 
purpose of the Crimfnal P. O.,in requiring 
anexact definition of a ‘particular place’ is 
obvious, because it would be manifestly un- 
just tothe public to promulgate a prohibi- 
tive order—leading possibly to penal conse- 
quences—without making it quite clear what 
exactly it is that the public is forbidden to 
do and in what particular place or places. 
When therefore the Act says thata “parti- 
cular place” has to be defined it means, 1 
think, what it says, namely that the public 
must be informed with certainty of the exact 
Place in, at or within which the proscribed 
acts are forbidden tothem. It must not be 
amatter of doubt, inference, calculation or 
(2) A IR 1935 All, 552; 155 Ind. Cas, 185; 7 R A 901; 
36 Or, L J 639; (1935) Or, Cas. 570, 
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inquiry. The order itself must, I think, define 
with particularity the place to which the pro- 
hibition extends. I have been referred toa 
number of authorities to this effect with which 
I respectfully agree: see D. V. Belvi vV. 
Emperor (3), Sat Narain v. Emperor (4), 
In the present case J do not think that the 
somewhat causal reference to the village of 
Haswa in the words “this order shall remain 
in force within the local limits of the boun- 
tlary of Haswa” is a sufficient compliance 
with s. 188 (3), Criminal P. O. What, may 
I ask, are “the local limits of the boundaries 
of Haswa?” I doubt very much, if the 
villagers themselves know. And, as I have 
already said, the order must, in my view, 
specify the place or area of its operation 
with such certainty that, in the minds of 
those to be affected by it, there can be no 
reasonable room for mistake. For these 
reasons, I allow this revision, set aside the 
convictions and remit the fines, which must 
be refunded, if they have already been paid. 

D. Revision allowed. 

(3) A IR 1931 Bom. 325; 134 Ind. Oas. 344; 32 Or. 
LJ 1144; 33Bom. LR 673; (1931) Or. Oas, 581; Ind. 
Rul. (1931) Bom, 456. 

(4) (1939) A L J 1011; 185 Ind. Oas. 172; A I R 1939 
oe 746; 41 Cr. L J 121; I L R (1939) All, 934; 12RA 





RANGOON HIGH COURT 
Civil Revision Application No. 392 of 1939 
January 26, 1940 
Maoxney, J. 
SARJU SUKUL— APPLICANT 
versus 


RANGIDHAR DUBAY—RESPONDENT 


Civil Procedure Code (Act V of 1908), s.73—Prop~ 


erty attached after death of judgment-debtor in 
execution of decree obtained during his lifetime— 
Another decree passed against legal representatives 
of deceased, if against same judgment-debtor —Latter 
decree-holder, whether entitled to rateable distribu- 
tion. 

Where in execution of a decree passed against 
a judgment-debtor during his lifetime, his proper- 
ty ie attached after his death, another decree oB- 
tained subsequently against his legal representa- 
tives cannot be said to have been passed against 
the same judgment-debtor within the meaning of 
s. 73, Civil P. O., and the latter decree-holder is not, 
therefore, entitled torateable distribution, Govind 
Abaji v. Mohoniraj Vinayak (1) and 172 Ind Cas, 
92 (6), relied on, 27 Ind. Uas. 644 (7), approved, 159 
Ind. Cas. 501 (2), dissented from, Gonesh Dass v. 
Shiva Lakshman (5) and 43 Ind. Oss. 452 (8), distin- 
guished. [p. 363, col. 1; p. 365, col. 1.] 


C. R. App. against the order of the Sub» 
Divisional Court, Syriam at Rangoon, dated 
June 5, 1939. . 

Mr. K.N. Dangli, for the Applicant. 
Mr. P. K. Basu, for the Respondent. 
Order.—This is an application to revise 
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an order of thel Sub-Divisional Oourt of 
Syriam declining to allow an application’ 
by the present applicant Sarju Sukal for 
rateable distribution of certain assets held 
by the Court between himself and Rangi- 
dhar Dubay, the respondent. The facts are 
that in civil sùit Ne. 11 of 1935 of the 
Township Gourt of Syriam, Rangidhar 
Dubay obtained a decree for payment of 
money against Sriballam Panday and ans 
other. In execution of this decree he attach? 
ed certain property belonging to Sriballam 
Panday. The attachment appears to have 
been effgcted in October 1936. There was 
considerable delay inthe further proceed- 
ings in the Township Coart (Civil Execus 
tion Oare No. 195 of 1936) and in the 
meanwhile Sriballam Panday died in 1938 
and the Township Court of Syriam by an 
order dated March 11, 1938 directed that 
Sita, the widow of the deceased, should be 
brought on the record ‘as judgment-debtor.” 
Execution thereupon proceeded and the pro- 
perty was cold by the Township Oourt on 
March 6, 1939, 

The present applicant in Civil Suit No. 
25 of 1939 of the Court of Small Causes of 
Rangoon on January 3, 1939 sued Sita .as 
heir and legal representative of Sriballam 
Panday for recovery of money lent to the 
deceased. He obtained a decree on Janu- 
ary 17, 1939. This decree directed that the 
defendant Sita in her capacity as heir and 
legal representative of Sriballam Panday, 
deceased, and tothe extent of the assets 
of the deceased which have come into 
her hands should pay the plaintifi’s decretal 
amount. In execution of this decree the 

“applicant applied to the Court of Small 
Oauses to transfer the decree to the Sub- 
Divisional Court of Syriam for execution. 
Proceedings were opened in the latter Oourt 
in Execution Oase No.7 of 1939 on Febru» 
ary 14, 1939. The same property which 
had already been attached in the proceedings 
in the Township Court was now attached 
by the applicant on February 21,1939. On 
his application under s. 63, Civil P. C.,the 
Sub-Divisional Court called for the exe- 
cution proceedings No. 195 of 1936 in the 
Township Court of Syriam. This order was 
apparently received by the Township Oourt 
after the property had been sold. The pro- 
ceedings were however submitted to the 
Sub-Divisional Court and the Oourt pro» 
ceeded to decide under s. 63 between the 
rival claims of the two decree-holders. The 
learned Sub-Divisional Judge relying on 
Govind Abaji v. Mohoniraj Vinayak (1) 
` (1) 25 B 494: 3 Bom. L R 407. _ 8 
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held that the two decrees held by the 
rival claimants have ‘not been passed 
against the same judgment-debtor within 
the meaning of s. 73 of the Code and ac- 
cordingly he dismissed the application of 
Sarju Sukul. The relevant portion of s. 73, 
Civil P. O., reads as follows : 

“(1) Where assets are held by a Court and more 
persons than one have, before the receipt of such 
assets; made applicationto the Oourt for the exe- 
cution of decrees for the payment of money pass- 
ed against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after de- 
ducting the costs of realization shall be rateably 
distributed among all such persons.” 


The decree of Rangidhar Dubay was with- 
out doubt passed against Sriballam Panday 
himself. The decree of Sarju Sukul on the 
other hand was passed against Sita as the 
legal representative of Sriballam Panday. 
deceased. The expression ‘judgment-debtor’ 
is defined in s. 2 (10) of the Code as mean- 
ing “any person against whom a decree has 
been passed or an order capable of execu- 
tion has been made” so that by this definis 
tion it seems clear that the person against 
whom the respondent Rangidhar Dubay 
obtained his decree was Sriballam Panday 
and Sriballam Panday is his judgments 
debtor. On the other hand the person 
against whom the applicant Sarju Sukul 
has obtained his decree is Sita inher capa- 
city as legal representative of Sriballam 
Panday and she is his judgment-debtor, It 
is difficult therefore to see how it can be 
said that the two decrees were passed 
against the same judgmentedebtor. It is 
true that under the order of the Township 
Court of Syriam to which I have referred 
the decree passed against Sriballam Panday 
can now be executed against Sita as the 
legal representative of the deceased. This 
order was passed unders. 50 of the Oode 
which reads : A 

“(1) Where a judgment-debtor dies before the de- 
cree has been fully satisfied the holder of the de- 
cree may apply to the Oourt which passed it to 
execute the same against the legal representative 
of the deceased.” 

(2) Where the decree is executed against such 
legal representative he shall be liable only tothe 
extent of the property of the deceased which has 
come to his hands and has not been duly disposed 
of; and forthe purpose of ascertaining such liabi- 
lity the Court executing the decree may of its own 
motion or on the application of the decree-holder, com- 
pel such legal representative to produce such 
accounts as it thinks fit.” 


To my mind the wording cis, 50 shows that. 
a distinction is drawn between a judgment+ 
debtor against whom a decree has been 
passed and his legal representative on his 
decease. Section 50 provides that although 
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the decree was not passed against the legal 
representative it nevertheless may, at the 
discretion of the Court be executed against 
him. I fail to see how an order of the Court, 
directing that the decree passed against one 
person shall be executed against another, 


` can make that other person the same judg- 


ment-debtor as the first person. In my 
opinion, therefore, the order of the learned 
Sub-Divisional Judge was correct, My atten- 
tion has been drawn to the decision ofa Full 
Bench of the High Oourt at Madras in 
Rama Krishna v. Kashi Vishwanathan 
Chettiar (2), In this decision it was held 
that : 

“A legal representative against whom a decree has 
been passed in respect of a deceased's estate and the 
deceased person against whom a decree was passed 
in his lifetime but whichis sought to be executed 
against hie property in the hands of his legal repre- 
sentative can be described as ‘the same judgment- 
debtor’ within the meaning of the expression in 8. 73, 
Oivil P, 0.” 


The decision appears to have proceeded 
on a consideration of the objects of s. 73, 
Civil P. O. The learned Judges who were 
parties to this decision were of the opinion 
that the meaning of the words used in 
s. 73 was not clear and that therefore they 
were entitled to put such a construction 
upon them as would interpret the section 
in areasonable manner. It was held that 
the expression “the same judgment-deb- 
tor” was not so simple and clear in its 
meaning as to dispense with any reference 
tothe general intention of the section. It 
was said that there could be no doubt, that 
a construction which defeated that inten- 
tion no less than the ends of justice should 
be avoided if the provisions of law are to 
be interpreted in a reasonable manner. If 
I may say so with the greatest respect it 
appears to me that the meaning of the sec- 
tion must be considered not with reference 
merely to the word$ “the same judgment- 
debtor” but with reference also to the word 
“passed”; the full expression is “passed 
against the same judgment-debtor” and it 
does not appear to me that due weight has 
been given to this word “passed.” A refer- 
ence Lo the word will be found on p. 96* of 
the report in which, after quoting with 
approval the observations of Strachey, O. J, 
in Bithal Das v, Nand Kishore (3), to the 
effect that the object of the section was 
two-fold of which the first object was to 


(2) 59 M 93; 159 Ind. Oas, 501; A I R 1938 Mad, 
40; 69 ML _ J 711; (1935) M W N 960; 42 L W 835; 8 
R M 506 {F B). 

(3) 23 A106; A W N 1901, 4. 

*Page of 59 M.—[Hd.] 
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prevent unnecessary multiplicity of pro~- 
ceedings and the other was to secure an 
equitable administration of the property, it 
is stated : 

“A similar contention, based on the amendment 
of s. 73, Oivil P. O., by inserting the word ‘passed’, 
which was put forward in Dwarkadas Marware 
v. Jadab Chandra (4) was repelled by Mukerji, J. 
on the ground that, if the Legislature had intended 
to effect any alteration of the principle enunciated 
in the Full Bench decision in Gonesh Das v. Shiva 
Lakshman (5> it would have expressed it in terms 
more clear and specific.” . 

A reference to the casein Gonesh Das V. 
Shiva Lakshman (5), shows that the quese 
tion for decision was whether, under the 
provisions of s. 295, Civil P. O., then in 
force, corresponding to s. 73of the pre- 
sent Code, a decree-holder who had obtain- 
ed a decree against two out of three persons 
was entitled to a proportionate distribu- 
tion of the assets realized by the sale of 
the property of the same two persons and 
the other person against whom B had 
obtained a decree. It was held that he was 
entitled toa proportionate distribution of 
the assetsso far as they represented the 
share of his own judgmentedebtors X and Y 
in that property. The case therefore was 
in no wise similar to the case before me 
now or to the case which was before the 
High Court at Madras, This was all that 
the learned Judges of the latter Court had 
to say with regard to the word “passed, 
It appears to me, if I may say 80 with the 
grestest respect, that it is difficult to 
arrive at a true construction of this section 
unless one examines the effect of the use of 
this word in conjunction with the expres- 
sion “against the same judgment-debtor, g 
Tt appears to me that if the words are con- 
sidered in their proper conjunction the 
meaning of the section becomes perfectly 
clear and must be accepted whether or not 
hardship is inflicted on decree-holders. The 
question was very fully considered in, Govind 
Abaji v. Mohoniraj Vinayak (1). This was 
a case under s. 295 of the former Code. That 
section differs somewhat from s. 73 of our 
Code, the relevant portion of which reads as 
follows : 

“Whenever assets are realized by sale or other- 
wise in execution ofa decree, aud more persons than. 
one have, prior to the realization, applied to the 
Oourt by which such assets are held for execution 
of decrees for money against the same judgment- 
debtor, and have not obtained satisfaction thereof, 
the assets, after deducting the costs of the realiza- 
tion, shall be divided rateably among all such 


persons.” i 
(4) 51 O 781; 78 Ind. Oas, 731; A I R192: Oal 
801; 39 C LJ 439; 28 O W N 704. 
(5) 30 O 583; 7 O W N 414 (F B). 
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It willbe noted that the word" passed”, 
is not tobe found in this section. In its 
absence I think it might be held that what 
has, to be considered is whether the person 
-against whom the decrees are being execut- 
ed (not passed) is the same judgment-deb- 
tor, It would then hawe to be considered 
whethera person who has been brought on 
the record as a legal representative of a 
deceased person against whom a decree, 
has been passed isa judgmentedebtor. In 
the case to which I have now referred the 
facts were identical with those in our present 
case. The learned Chief Justice observed : 

“Here, however, one decree is against Bhau 
Babaji Jangam and the othe» is against his son 
Kashinath. It is so obvious that one hesitates to 
make the remark, but it is the fact that a dead 
man cannot be a party to 8 cuit. It cannot too, in 
this case, make any difference that the decree is 
‘expressed further to be ‘against the deceased’s 
‘estate’: that does not make Bhau a judgment- 
debtorZin respect of a decree in asuit commenced 
after his death, The interpretation of ‘judgment- 
debtor’ in s, 2 andthe phraseology of s. 234,(now 
s. 50) of the Civil P. ©. leave no doubt on the 
point.” h 
_ Chandavarkar, J. read the section as meane 
ing that the decrees must be decrees against 
the same judgment-debtor, that is to say, 
he attached the expression “against the 
same judgment-debtor” tothe word “decree” 
rather than to the word “execution” and 
.he observed that in the one case there was 
a decree passed against Bhau’s legal 
representative and inthe other the decree 
passed was against Bhau himself, “It is 
true” he said 
` “that the estate that is liable in the case of both the 
decrees is the estate of the deceased Bhau, but s. 295 
does not make the nature of the liability under the 
‘decrees contemplated by itone of the essential 
- conditions for the application of the section,” 


The learned Judge further referred to 
8.234 and pointed out that it was the de- 
ceased in that case who was, according to 
the terms of that section, the “judgment. 
debtor”: where, on the other hand, a per- 
‘son was sued from the beginning as the 
legal representative of a deceased person, 
the perscn so sued was the defendant : the 
decree was passed against him and he was 
therefore the judgment-debtor. Section 234 
-of the Code did not say that after the legal 
representative had been brought on the ree 
cord he should be proceeded against 
as if he had been originally a defendant. 
He was according to the section, simply the 
legal representative of the deceased, but 
it was the deceased who was the judgment- 
-debtor. It might be argued, asindeed was 
argued by the learned Oounsel for the ap» 
*plicant, that the legal representative is the 
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person against whom an order has been pass- 
ed in execution and such an order, in virtue 
of the provisions of s. 47 and s. 2 of the Code, 
is to be regarded as a decree, The order 
appointing Sita as legal representative is a 
differant order from the order directing 
execution against the assets; it is not the 
order which it isnow sought to execute. 
The decision in Govind Abaji v. Mohoniraj 
Vinayak (1) was cited with approval in 
Chunilal Raichand vw. Broach Urban Co» 
Operative Bank Ltd. (6) which dealt with 
facts of an exactly similar nature but 
under s. 73 of the present Code. The 
learned Judges refused to make a reference 
to a Full Bench in view of the decision in 
Rama Krishnan v. Kanshi Vishwanathan (2) 
because they were of the opinion that 
Govind Abaji v. Mohoniraj Vinayak (1) was 
rightly decided. They observed that in 
their cpinion the Courts had no jurisdic- 
tion to expand in the manner advocated by 
the Madras High Court a legislative pro- 
vision such as 8. 73. The section provided, 
for one particular case. Another case (cone 
sidered from what the Oourt conceived 
to be the object with which the section 
was enacted) might stand on the same 
footing; but that was no ground for as- 
suming jurisdiction to decide the other case 
for which no provision had been made 
by the Legislature, as if it had been pro- 
vided for by the Legislature. It was pointe 
ed out that one of the Judges taking part 
in the decision in Govind Abaji v. Mohoni- 
raj Vinayak (1) was Sir Lawrence Jenkins 
and that after the decision he sat on the 
Special Committee for revising the Civil 
P. ©. and yet the Code was not altered 
so as to provide for such cases, In Balmer 
Lawrie & Co. v. Jadunath Banerjee (7) 
at p. 9 reference is made to the signi- 
ficance of the word “passed.” It was obs 
served : 

“It is essential for the spplication of the section 
that the decree should have been passed against 
the same judgment-debtor, This has been made 
clear beyond possibility of dispute by the introduc- 
tion of the word ‘passed’ which did not find a 
place in s, 295, of the Code of 1882.” 

In Nilmani Day v. Hiralal Das (8) it was 
held that where two decrees had been obtain- 
ed against the estate of a deceased testator, 
each being obtained against two out of three 
executors, and each decree was prima facie 
capable of execution against the estate, the 

(6) 39 Bom, L R 815; 172 Ind. Oas. 92; A I R 1937 
Bom, 461; I L R (1937) Bom. 795; ‘10 R B 249, 

(7) 42 O1 (9); 27 Ind. Cas. 644; AI R 1915 Cal. 
658; 19 OW N 1202, 

(8) 27 O L J 100; 43 Ind. Oas, 452; AIR 1918 
Oal. 281, 
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decree-holders were entitled to rateable dis- 
tribution of the assets under s. 73, Civil P.O. 
The decision proceeded on the basis that 
the decrees had in fact been passed against 
the same judgmentedebtor, and the consi- 
derations which governed the decision do 


not exist in our present case. The circum-- 


stances of that case were peculiar because 
one of the decrees was a decree obtained 
by one of the three executcrs against the 
obther two, In these circumstances I do 
not think it is necessary for me to con- 
sider whether the decision in that case is 
in accord with the decision to whichI am 
inclined inthe present case. I cannot ace 
cept the view that when a legal represen 
tative is brought on the record in order 
that the provisions of s, 50 may be 
applied it can be said that the Court 
passes decree against the legal represena- 
tative. For these reasons I am of 
the opinion that the decision of the Sub- 
Divisional Court was correct and that the 
applicant is not entitled to rateable distri- 
‘bution of the assets. This application is 
therefore dismissed with costs, Advocate’s 
fee four gold mohurs. 


s. Application dismissed. 


ALLAHABAD HIGH COURT 
Full Bench 
First Appeal No. 331 of 1986 
September 16, 1940 
IQBAL AnMAD, ALLSOP AND VERMA, JJ. 
Rai Bahadur Seth GANGA SAGAR— 


PLAINTIFF—APPELLANT 
versus : 
REOTI PRASAD AND OTHERS— DBFENDANTS 
-— RESPONDENTS 


U. P. Agriculturists' [telief_Act (XXVII of 1954), 
s. 2(29)(f) — Grove-holder, wheiher an agriculturist 
within the meaning of cl. (f)—Hindu Law—Debts— 
Father —Powers of — Whether can mortgage family 
property in discharge of antecedent debts — Interest 
payable in such cases — Interpretation of Statutes—~ 
Words clear—Oourt cannot put interpretation onthem 
as they are incapable of bearing, with a view to avoid 
apparent anomalies. 

The expression “agricultural land” in cl. (f) of 
s. 2 (2), U. P, Agri. Relief Act, has been used in con- 
tradistinction to the word “land’’ used in the other 
clauses of sub-s, (2). Inorder to attract the applica- 
tion of cl, (f) it is necessary that the “land” must be 
“agricultural”. The mere possibility of the land 
being used for agricultural purposes or the mere fact 
that the land is capable of being used for such pur- 
poses is not the test. In other words, the land must 
not merely be “land let or held for agricultural pur- 
poses”, but must actually be “agricultural”. The 
sites of buildings, in most cases, are fit tobe put to 
agricultural use, but so long as the buildings stand 
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itcannot be said that the sites are “agricultural 
eland.” Similarly grove land cannot, so long as the 
grove exists, be said to be “agricultural land.” The 
holder of the grove cannot, therefore, be deemed to be 
an “agriculturist’’ within the meaning of cl, (f). 
171 Iad. Cas, 558 (1) Overruled. [p. 357, col. 2.] 

A Hindu father is competent to burden the family 
property by mortgage for the discharge of an antece- 
dent debt. In exercise of that right he can agree to 
the'payment of a reasonable rate of interest. The burden 
no doubt Jies ona creditor to show that a mortgage 
of joint family property made by the father for the 
ebayment of gntecedent debts was not at an unreason- 
able rate of interest, aud if the agreed rate of in- 
terest is exorbitantly high the Oourt while passing 
a decree, can reduce the rate of interest. 77 Ind. Cas, 
689 (3), relied on. {p. 368, col. 2.] 

Interest at the rate of 12 per cent. per annum is, in 
the absence of any other evidence to the contrary, a 
reasonable rate of interest [ibid.] 

When the words of a statute are clear, it is not 
within the province ofa Oourt, simply with a view to 
avoid apparent anomalies, to put such an interpre- 
tation on the words as they are incapable of bearing, 
It is for the Legislature to step in and to remove the 
anomaly if and when it considers it fit to do so, 
181 Ind, Cas, 395 (2), referred to. [p. 338, col. 1,] 


F, A, from the decision of the Sub-Judge, 
Aligarh, dated March 30, 1936. 


Mr. Panna Lal, for the Appellant. 
Mr. S. B. L. Gour, for the Respondents. 


iqbal Ahmad, J.—This is an appeal by 
Rai Bahadur Seth Ganga Sagar, plaintiff, 
and arises out of a suit for sale on a morte 
gage dated May 23, 1934. The mortgage 
was executed by Reoti Prasad, defendant 
Nô. 1. The other two defendants in the 
suit were Kaushal Kishore and Brij Kishore, 
sons of Reoti Prasad. All the three defen- 
dants were admittedly members of a joint 
Hindu family. The mortgage was for a sum 
of Rs. 37,000 and the stipulated rate of ins” 
terest was 12 annas per cent, per mensem 
with six-monthly rests. Oat ofthe sum of 
Rs 37,000 advanced under the mortgage 
deed in suit a sum of Rs, 2,762-15°6 was 
paid to Reoti Prasad in cash before the Sub- 
Registrar, and the balance of the mortgage 
debt was admittedly borrowed for the satis- 
faction of debts due on the basis of numer- 
ous hundis executed by Reoti Prasad. It 
was Tecited in the mortgage-dead that Reoti 
Prasad had started business in the name 
of Kaushal Kishore Shib Kumar at Aligarh 
and that in connexion with that business, 
he had incurred debts on the basis of 
hundis, and that the holdersof the hundis 
were demanding the payment of the money 
due to them and were even prepared to file 
suits, It was also stated in the mortgage- 
deed that because of the pressing demands 
made by the creditors it was necessary to 
raise a loan on the security of family pro» 
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-perty. The property mortgaged under the 
deed was admittedly ancestral property 
belonging to the defendants. 

The suit giving rise to the present appeal 
was filed on July 4, 1935. Before the date 
.of the institution of the suit Reoti Prasad 
had paid to Ganga Sagar, the mortgagee, a 
-sum of Rs. 2,220 on account of part of the 
interest that had accrued due on the morte 
gage debt, and the claim of the plaintiff 
was for the balance of the amouñt due, vizs 
for a sum of Rs. Rs, 38,510-2-6. ‘All the 
three defendants filed three separate written 
statements, ReotiPrasad, while admitting 
the execution of the mortgage-deed, denied 
the receipt of the entire consideration, and 
pleaded that the interest stipulated in the 
bond was excessive and unconscionable. 
He also maintained that he was an agricul- 
turist within the meaning of the United Pro- 
vinces Agri. Relief Act of 1934, and, as 
such, was, in any case, entitled to be 
allowed to pay the mortgage debt by in- 
stalments and, further, was entitled to have 
the rate of interest reduced in accordance 
with the provisions of the Act. Similar 
pleas were raised by the two sonsof Raoti 
Prasad in their written statements and they 
also put the plaintiff mortgage to proof of 
-legal necessity. 

The learned Civil Judge held that out 
of the sum of Rs. 37,000 an amount of 
Rs. 34,715:0-6 was proved to have been 
borrowed for the payment of antecedent 
debts due from Reoti Prasad, and that the 
-balance of the amount, viz, a sum of 
Re. 2,284-15-6, was not proved to have been 
borrowed for legal necessity. He gave 
effect to the extention of the defendants that 
Reoti Prasad was an agriculturist and, ac- 
cordingly, extended to the defendants the 
benefit of the provisions of the Agri. Relief 
Act. As a result of his findings, the learned 
Judge passed a decree for sale in favour of 
the plaintiff for a sum of Rs. 34,715-0-6 
-with interest at Rs. 5-8-0 percent. per 
annum with yearly rests from the date of 
the bond to May 7, 1935, and thereafter at 
. Rs.4-80 per cent. per annum and Re. 4-4-0 
per cent. with yearly rests (upto September 
30, 1936, namely expiry of period of grace) 
in terms of O. XXXIV, r. 4, Civil P. O. 
He directed that the decretal amount would 
after September 30, 1936, carry interest at 
Rs. 3-4-0 per cent. per annum on the aggre- 
gate amount including costs. He also grant- 
ed to the plaintiff a decree for a sum of 
Rs, 2,284°15-9 personally against Reoti 
Prasad with interest at Rs, 9 percent. per 
annum with yearly rests from the date of 


GANGA SAGAR V. REOTI PRASAD (ALL.) 


‘grove. 


19110 | 
the bond upto May 7, 1935, and thereafter 


at Re. 8 per cent. per annum upto January 


14,1936, and thereafter at Rs. 712-0 per 
cent. per annum. 

The rates of interest provided by the 
decree are in accordance with the provi- 
sions of the Agri. Relief Act. In the 
decree however the learned Judge, pre- 
sumably by an oversight, failed to specify 
that the interest at the rate of Rs, 4-8-0 per 
cent, per annum on the decretal amount 
with respect to which a decree for sale was 
passed was to run upto January 14, 1936, 
and thereafter interest was to be calculated 
at the rate of Rs, 4-4-0 per cent. upto Bep- 
tember 30, 1936. The present appeal, as 
already stated, is by Seth Ganga Sagar, 
the plaintiff in the suit, The defendants 
have not assailed the decree passed by the 
Court below either by an appeal or by a 
cross-objection, nor has the finding of the 
Court below on the question of the passing 
of consideration and of asubstantial portion 
of the consideration being required for the 
payment of antecedent debts been assailed 
by the defendants. It is argued on behalf 
of the plaintiff-appellant that the finding of 
the Court below that Reoti Prasad was an 
agriculturist is erroneous and it is accord- 
ingly maintained that the Oourt below was 
not justified in interfering with the stipu- 
lated rate of interest. 

In the written statements filed by the 
defendants all that was pleaded was that 
Reoti Prasad was an agriculturist, No 
indication was however givenin the written 
statements as to the facts that justified the 
assertion that Reoti Prasad was an agricul- 
turist within the meaning of the Agri. 
Relief Act. It is abundantly clear from 
the materials upon the record that the 
family of the defendants is a family of 
Agarwalas who are traders by profession, 
and that no zamindari ©r agriculturist hold- 
ing as defined by the Agra Ten. Act was 
possessed by the family. Evidence was 
however led at the trial toshow that, on 
the death of a lady named Mst. Shiamo in 
the year 1933, Reoti Prasad acquired an 
interest either by right of inheritance or by 
right of survivorship in a grove in Qasba 
Koil (Aligarh) the area of which was 1 bigha 
19 biswas. Tothis effect was the evidence 
of the patwari of the qasba who filed a 
copy of the current khasra from which it 


‘appeared that a sum of Rs. 9 was pay- 


able annually on account of the rent of ths 
Another witness named Hoti Lal 
was also produced by the defendants who 
testified to the acquisition of an interest in 
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the grove by Reoti Prasad prior to the exe- 
cution of the mortgage-deed in suit. The 
learned Judge accepted the evidence of 
these witnesses and held that Reoti Prasad 
bad acquired an interest in the grove before 
the execution-of the mortgage-deed and 
continued to retain that interest till the 
date of the suit giving rise to the present 


ppeal, 

Section 2 (2) (f) of the Act provides that 
a person......who pays rent for agricultural 
land not exceeding Rs. 500 per annum 
is to be deemed to be an agriculturist. The 
learned Judge held that the grove land 
held by Reoti Prasad was “agricultural 
land” within the meaning of this definition 
and as the rent payable was only asum of 
Rs, 9 Reoti Prasad was an agriculturist 
within the meaning of the said provision 
both at the time of the advance of the loan 
and cn the date of the institution of the 
suit, He, therefore, concluded that the 
plaintiff was not entitled to interest at a 
ate in excess of the rate sanctioned by the 
Act, and further that the defendants were 
entitled to pay the decree by instalments, 
In the present appeal the finding of the 
‘Court below that Reoti Prasad had an 
interest inthe grove has been questioned 
but, in the view that we take, it is unneces- 
sary to enter into a discussion of the 
question of fact as to whether Reoti Prasad 
‘as a matter of fact, succeeded to an interest 
in the grove onthe death of Mst.Shiamo. 
We shall, for the purposes of the present 
‘case, assume that Reoti Prasad is the hole 
der of the grove referred to above, Even 
then, in our judgment, he cannot be held 
to bean agriculturist within the meaning of 
the Act. The word “agriculturist’ has been 
defined by sub-s. (2) of s. 2 of the Act. 
Sub-s, (2) consists of eight clauses, and all 
that was claimed by the defendants in the 
present litigation ws that Reoti Prasad was 
an agriculturist in view of the provisions of 
cl. (f) cf sub-s. (2) which has been quoted 
above, Reliance was not placed on behalf 
of the defendants on any other clause of sub» 
s. (2). We have, therefore, to decide whe- 
ther or not a grove-holder comes within the 
category of persons referred to in cl. (f). 
‘This question engaged the attention of a 
learned Judge of this Court in Mahabir 
Prasad v. Sital Prasad (1), and he held that 
“the expression ‘agricultural land’ has been used in 
Cl, (Jesss. ina comprehensive sense, so a8 to include 


all land which isfit for agriculture, though in fact it 
is being used for some other purpose.” 


(1) (1937) A L J 686; 171 Ind. Cas, 558; AIR 1937 


All. 627; I L R (1937) All, 734; 1937 R D 354; 10 R A 
286; 1937 A L R 861. 


GANGA SAGAR V. REOTI PRASAD (ALL) 


367 


He, accordingly, concluded that 
“grove land, assuming it is land which if denuded 
of trees can be used for agriculture, is ‘agricultural 
land’ within the meaning of cl. (f).” ae a 

With all respect we are unable to agree 
with this decision. A perusal of subss, (2) 
would show that the word “land” has been 
used in cls. (a), ‘c)?(d), (e) and (g). It is 
enacted by s. 2, sub-s, (9) of the Act that 
“land” shall have the same meaning as in 
dhe Agra Ten. Act, III of 1926. In view 
of this provision, it is manifest that the 
word “land” has been used in the various 
clauses mentioned above in the same sense 
in which it is defined by the Ten, Act 
1926, By that Act land” is defined as meane 
ing “land which is let or held for agricul 
tural purposes, or as grove land or for pase 
turage......’ It follows that in the clauses 
mentioned above the word “land” includes 
grove land or pasturage. But, as already 
stated, Reoti Prasad did not claim to be an 
agriculturist on the basis of the provisions 
of any of the said clauses, His assertion 
that he was an agriculturist was based on 
the provisions of cl, (f) alone, Now it cannot 
be doubted that the expression ‘‘agricul- 
tural land” in cl, (f) has been used in cone 
tradistinction to the word “land” used in 
the other clausesof sub-s. (2). The Legis- 
lature must be presumed to have intro- 
duced the word “agricultural” in cl. (f) with 
a set purpose and in considering that clause 
dug weight must be given to that word, It 
follows that in order to attract the applica- 
tion of cl. (f} it is necessry that the “land” 
must be “agricultural.” The mere possibi- 
lity of the land being used for agricultural 
purposes or the mere fact that the land iS. 
capable of being used for such purposes is 
not the test, In other words, the land must 
not merely be “land let or held for agricul- 
tural purposes,” but must actually be “agri- 
cultural.” The sites of buildings, in most 
cases, are fit to be put to agricultral use, 
but so long as the buildings stand it cannot 
be said that the sites are ‘‘agricultural land,” 
Similarly grove land cannot, so long as the 
grove exists, be said to be “agricultural 
land.” Reoti Prasad cantiot, therefore, be 
deemed to bean “agriculturst” within the 
meaning of cl. (f). 

In the course of arguments reliance was 
placed by the learned Counsel for the appel» 
lant on the decision of a learned Judge of 
this Courtin Govind Prasad v. Batulan (2), 
It was held in that case that a person who 
holds a proprietary grove in his village but 
pays neither any revenue, nor rent,nor any 


(2) (1939) A L J 47; 181 Ind. Oas, 395; A I R1939 All, 
‘251; 1939 R D 85; 11 R A 563, 
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local rate, cannot be deemed to be an 
agriculturist within the definition of that term 
in s. 2 Agri. Relief Act. The question that, 
formed the subject of decision in that case 
does not directly arise for decision in the 
present case. We are, therefore, relieved 
from the necessity of examining the correct- 
ness of that decision in detail. But we may 
Observe in passing that if we had had to 
decide the question we would have found it 

. difficult if not impossible to agre® with tha? 
decision. Evidently the provisione of cl. (g) 
of sub-s. (2) of s. 2 of the Act were not 
brought, to the notice of the learned Judge. 
It was argued by Mr. P. L, Banerji that 
if a grove-holder was toe excluded from 
the category of persons contemplated by 
cl. (f) an obvious anomaly would arise inas- 
much as a grove-holder who holds a grove 
free of rent, the area of which does not 
exceed &0 -acres, would come with the class 
of persons specified in cl, (g), whereas a, 
groveeholder who pays rent for bis grove 
would be excluded from the benefits of the 
Act. It cannot be denied that in accordance 
with the interpretation put by us on cl. (f) 
this anomalous state of affairs is created 
but when the words of a statute are clear, 
it is not within the province of a Court, 
Simply with a view to avoid apparent 
anomalies, to put such an interpretation on 
the words as they are incapable of bearing. 
It is forthe Legislature to step in and to 
remove the anomaly ifand when it considers 
it fit to do so. It follows from what has 

been stated above that Reoti Prasad was 
not an agriculturist and was, therefore, not 
entitied to the benefit of the provisions of the 

“Act with respect to the rateof interest 
or granting of instalments. 

No interference however is called for as 
regards the order of the Court below grante 
ing instalments, as we are informed that 
during the pendency of the appeal in this 
Gourt the entire decree under appeal has 
been satisfied on May 2, 1938, by Recti 
Prasad, The question of interest, however, 
remains as it has been argued on behalf of 
‘the respondents that Reoti Prasad was not 
entitled to incur the debt at the rate of 
interest evidenced by the mortgage-deed. 
It has already been stated that a substan- 
tial portion of the mortgage debt with res- 
‘pect to which a decree for sale was passed 
“by the Court below was for the satisfaction 
of antecedent debts due from Reoti Prasad. 
It is conceded that Reoti Prasad was come 
petent to alienate the family property for 
the ‘satisfaction of ‘those debts, but it is 

_ ‘argued that it was not open. .to Reoti Prasad 
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to borrow money on the security of family 
property at arate of interest higher: than 
the rate at which the antecedent debts were 


- borrowed. We are unable to agree with this 


contention. It is well settled that it is withe 
in the competence of a Hindu father to 
burden the family estate by mortgage for 
the discharge of an antecedent debt: vide 
Brij Narain v. Mangla Prasad (3). The autho- 
rity of Reoti Prasad to mortgage the family 
property for the payment of the debtsdue 
from him cannot therefore be questioned. 
In exercise of the right that Reoti Prasad 
had to raise a loan by mortgage of family 
property he was undoubtedly competent to 
agree to the payment of areasonable rate 
of interest. The burden no doubt lies on 
a creditor to show that a mortgage of joint 
family property made by the father for the 
payment of antecedent debts was not at 
an unreasonable rate of interest, and if the 
agreed rate of interest is exorbitantly high 
the Court while passing a decree, can reduce 
the rate of interest. But in the present 
case, having regard to all the facts, we have 
come to the conclusion that the agreed rate 
of interest was not unreasonable. 

The amount borrowed on the basis of the 
hundis had become due and it is clear from 
the recital in the mortgage deed that the 
creditors were pressing for payment. There 
is no evidence to show that the debt due 
on the basis of the hundis could be dis- 
charged otherwise than by mortgage of 
family property, The assertion of the ap- 
pellants’s Counsel that the amounts advanc- 
ed under the hundis carried interest at 
the rate of 9 per cent, per annum does not 
appear to be unfounded. Reoti Prasad was 
an experienced businessman and it is fair to 
assume that if he had been able to secure 
a loan ata more favourable rate of interest 
from some other creditor he would not have 
executed the mortgage Weed in suit. It has 
been held by this Court in Gajraj Singh v. 
Muhammad Mushtaq Alt (4) that interest at 
the rate of 12 pet cent, per annum is, in the 
absence of any other evidence to the cons 
trary, a reasonable rate of interest, The 
interest stipulatad in the mortgage deed 
under suit was, as stated above, 9 per cent. 
per annum with six-monthly rests. The suit 
was filed within 15 months of the execu 
tion of the mortgage deed. The interest 


(3) 46 A 95; 77 Ind. Oas, 689; AI R 1924 PO 50; 


, 5LI A129; 21A L J 934; 46 M LJ 23;5PLT 1; 


28 O WN 253; (1924) MWN 68; 19 L W 72; 2 Pat, 
LR41;100 & AL R 8%; 33 M L T457; 26 Bom. LR 
500; 110 L J 107; 1 O W N 48(P O). 

(4) (1934) A L J 170; 147 Ind. Oas, 424; A IR 1933 
All, 913; 56 A 263; 6 R A 476. : es 
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Claimed by the plaintiff at the contractual 
rate works out to a figure less than the 
amount that would have been due if 
the stipulated rate of interest had been 
12 per cent. per annum. Under these cire 
cumstances we consider that the rate of 
interest stipulated in the mortgage-deed was 
reasonable. For the reasons given above, we 
allow this appeal and modify the decree of the 
Court below only to this extent : that we 
direct that the amounts decreed will carry 
interest at the contractual rate up to Septem- 
ber 30, 1936, and thereafter at the rate of 
Rs. 3*4:0 per cent, per annum. The office will 
prepare a decree under, O. XXXIV, r. 4, 
Civil P. O. In the circumstances of 
the present case we direct the parties to 
bear their own costs of this appeal. 


D,, Decree modified, 


MADRAS HIGH COURT 
Appeal No. 301 of 1936 
October 2, 1939 
VENKATARAMANA Rao AND 
Kunut Raman, Jd. 
VARADA BHAKTAVATSALUDU anp 
ANOTHER—APPRLLANTS 


versus 
DAMOJIPURAPU 
VENKATANARASIMHA RAO AND OTHERS 
— RESPONDENTS 

Limitation Act (IX of 1908), s. 7-—Eldest member 
of joint Hindu family—Presumption as to his status 
—Whether can give discharge without concurrence 
of other members. 

When there is an eldest member of a family, the 
presumption is that under the Hindu Law he is 
the manager of the family. If he is the manager, 
under s, 7, Lim, Act, discharge can be given with- 
out the concurrence of the other members of the 
family so far as the Madras Presidency is concerned. 
If anybody wants to displace the ordinary pre- 
sumption thatthe eldest®*member acted asthe mana- 
ger and he was not in a position to gives valid 
discharge, it ie incumbent on that person to prove 
the facts rebutting the said presumption, 21 Ind. 
Cas. 410 (2), relied on, 1 Ind. Čas. 824 (4), distingu- 
ished, 93 Ind. Oas. 216 (3), explained. 


A. against the decree of the Sub-Judge, 
Ellore, dated February 10, 1936. 


Messrs. P. V. Rajamannar and K., Subba 
Rao, for the Appellants. 

Messrs, P. Somasundaram and P. 
Suryanarayana, for the Respondente. 


Venkataramana Rao, J.—This ‘is: an 
appeal from the judgment and decree of 


the learned Subordinate Judge of Ellore. 


dismissing the plaintiffs’ suit on the-ground 
that it was barred by limitation. The rele- 
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vant facts may be shortly stated. The plain- 
tiffs and defendant No. 4 are the sons of 
one Varada Venkataramanayya. During his 
life-time Varada Venkataramanayya as 
manager of his family entered into a part- 
nership with defendants Nos. 1 to 3 for the 
carrying on of ami}! business known as 
Gopalakrishna Rice Mill. He died on 
November 12, 1927 without adjusting his 
accounts with the partnership, This suit 
has been laid by the plaintifis who were 
admittedly minors on October 29, 1931 for 
a declaration that the partnership which 
their father carried on with deféndants 
Nos, 1 to 3 must pe deemed to have been 
dissolved on November 12, 1927 and for 
taking an account of the partnership and 
for payment of such sums as may be found 
due and payable appertaining to their 
father’s share. The main defence was one 
of limitation. The suit admittedly was in- 
stituted more than three years from the 
date of the death of Venkataramanayya. In 
the absence of an agreement to the cone 


‘trary, the partnership must be deemed to 


have been dissolved on the date of the death 
of Venkaramanayya and under Art, 109 
the suit must be laid within three years 
from that date, But what the plaintiffs 
contend is that the plaintiffs were minors 
on the date of the death of their father, and 
even on the date of suit were admittedly 
minors, and therefore under s. 6, Lim. Act, 
their suit must be deemed to be within time, 
But the defendants contend in answer that 
defendant No. 4 was the eldest brother of 
the family and he attained his majority in 
July 1927, that is before the death of their = 
father, and he was therefore in a position 
to discharge all the claims made in the suit 
and the suit must be held to be barred 
under s. 7, Lim. Act. Therefore two main 
questions have to be decided, wiz, (1) 
whether defendant No, 4 attained majority 
in 1927 or in 1929 as contended by thé 
plaintiffs-appellants in this case and (2) 
even assuming that defendant No. 4 attained 
majority in 1927, washe in a position to 
give a discharge of the plaintiff's claim. On 
both the points the learned Subordinate 
Judge’s decision was in favour of the de- 
fendants. 

Mr. Subba Rao on behalf of the plaintifs- 
appellants contends that the learned Judge 
Was wrong in finding that defendant No, 4 
He says that the 
burden of proving that defendant No, 4 
attained majority in 1927 was on the defen- 
dants and they have not satisfactorily dis- 
charged the burden of proof which lay on 
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them, He points out that the only material 
documents in the case are Exs. 3 and 3-A 
wherein defendant No, 4’s age was described 
as 16 in 1925 and therefore he could not 
have attained majority in 1927. What he 
says is thatin India it must be presumed 
that the people generally give the running 
year as their age and not the completed 
year. For- this position he relies upon the 
ruling in Kunhi Kannan V, Vazhayi 
Devaki (1). Tt may be so, but the evidence 
does not rest on Exs. 3 and 3-A. P.W. 
No. 3, the uncle of the plaintiffs and defen- 
dant NG. 4 was examined on behalf of the 
plaintiffs and he states, that his first son 
was born in the monthof Jeshia inthe 
year Sadharana which is between June 8, 
1910 and July 6,1910 and that defendant 
No, 4 was one year or a year and a half 
older than his first son. This evidence was 
accepted by the learned Judge in the Court 
below and onthis evidence coupled with 
the statements contained in Exe, 3 and 3-A. 
and the deposition of defendant No. 4 


himself he has come to the conclusion that" 


defendant No. 4 must have attained 
majority at the beginning of 1927, P. W. 
No. 3 is certainly a near relation of the 
plaintiffs. Mr. Subba Rao contends that the 
age given by him was mere guess work, but 
we cannot brush aside his evidence on that 
ground. We are therefore not ina position 
to disturb the finding of the learned Judge. 


The next question is whether defendant 
No. 4 was in a position to give discharge 
within the meaning of s. 7, Lim. Act. 
= Mr, Subba Rao says that if defendant No. 4 
really acted as manager of the family he 
was not prepared to dispute the capacity of 
defendant No, 4 to give a valid discharge of 
the plaintiffs’ claim, but what he contends is 
that it is not enough to show that defendant 
No. 4 has attained majority in 1927, but it 
‘must also be shown that as a fact he was 
acting as manager and the evidence in this 
case does not establish that fact. It seems 
to us that when there is an eldest member 
ofa family, the presumption is that under 
the Hindu Law he is the manager of the 
family. lf heis the manager, under s. 7, 
Lim. Act, discharge can be given without 
the concurrence of the other members of the 
family so faras the Madras Presidency is 
concerned, and at any rate that is the ratio 
decidendi of Doraiswami Serumadan Vv. 


M WN 984; 189 Ind. Cas. 167; 50 L W 


(1) (1939) 
2M L J 619; AIR1939 Mad, 907;13 R 


562; (1939) 
M17 
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Nondisami Saluvan (2). What Mr. Subba 
Rao says isthat in that case the learned 
Judges assumed that the plaintiff had the 
capacity but they did not purport to decide 
whether the plaintiff acted as the manager 


| 


and that under the Privy Council ruling in. 


Jawahir Singh v. Udai Parkash (3), which 
confirms Ganga Dayal v. Mani Ram (4), 
it must be shown as a fact that defendant 
No. 4.acted as manager. So far as Ganga 
Dayal v. Mani Ram (4) is concerned, our 
view is that in that case even though the 
elder brother was the manager, he would 
not be in a position to give avalid discharge 
of the claim because under the law pre- 
vailing in Allahabad no member of an un- 
divided family even if he is a manager can 
alienate his undivided share without the 
concurrence of the other members. No 
doubt the case was not rested on that 
ground. But it seems to us that that case 
can be distinguished, and the Privy Counsel 
in Jawahir Singh v. Udai Parkash (3), 
merely accepted the decision of the learned 
Judges of the High Court who purported 
to follow Ganga Dayal v. Mani Ram (4) 
and dissented from Doraiswami Serumadan 
v. Nondisami Saluvan (2). We cannot take 
the said Privy Council decision as authority 
for the position laid down in Ganga Dayal 
v. Mani Ram (4), that it must be shown in 
every case that he has acted as the manager. 
If anybody wants to displace the ordinary 
presumption that the eldest member acted 
as the manager and he was not in á position 
to give a valid discharge, it is incumbent 
on that person to prove the facts rebutting 
the said presumption, i 

Mr. Subba Rao says that the evidence 
in this case showed that defendant No, 4 
was not acting as manager. He relies on 
three facts: (1) notice Ex. D, in 1928, by 
defendnnt No. 4 and his mother acting on 
behalf of the minors. According to him 
this shows that defendant No. 4 did not. 
purport to give notice on behalf of the 
minors, Therefore, it must be taken that 
he could not be manager at the time when 
the notice was given. Secondly, he says 
there was no property in respect whereof 
defendant No. 4 could act as manager as. 
the mill was admittedly in the possession of 
the partners. Thirdly, in the written states 
ment it was alleged by the defendants that 

(2) 38 M 118; 21 Ind. Oas. 410; A ITR1915 Mad. 
1201; 25M L J 405;14M L T 401. 

(3) 48 A 152; 93 Ind, Oas. 216; A I R 1926 P O 16; 
53 I A 36;24A LJ 97; (1926) M W N 197; 50M L 
J 344; 3 OWN 365; 430 LJ 374; 30 O W N 698; 


28 Bom. L R 851 (PO). 
(4) 31 A 156; 1 Ind. Oas. 824; 6 A L J 62. 
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the plaintiffs and defendant No. 4 were 
collecting rents from their houses and there 
were receipts available which were passed 
by the plaintiffs’ mother herself, Taking 
Ex. D, it does not follow that defene 
dant No. 4 was not acting asthe mana- 
ger, Exhibit D shows that both defendant 
No. 4 and the other members of the family 
were acting together. This goes to negative 
the case made by defendant No. 4 that he 
was not living with the mother and the other 
members of the family but was livin g sepa- 
rately from the other members. The fact 
that the mother’s name is associated as the 
guardian may be due to tha fact that there 
was a joint notice individually and on behalf 
of the members and the Vakil thought it 
better to put the mother as the guardian. As 
regards the question as to the propety, the 
learned Judge holds that Exs, 3 and 3-A 
show that besides the house in which the 
Tice mill is situated there are some lands. 
No doubt the rice mill was in the possession 
of defendants No. 1to3, but there were 
other properties such as lands and house 
from which rents were being collected and 
it is not shown that defendant No, 4 was not 
realizing rents from those lands. In regard 
to the allegations in the written statement 
there is absolutely no date given as to 
when the plaintiffs’ mother collected the 
rents. No receipts of rents given by the 
Plaintiff's mother were produced and it is 
not pcssible to predicate that the plaintiff's 
mother was collecting rents of the property 
from the date of the death of the father of 
the plaintiffs and defendant No. 4. 

The learned Judge refers to Ex. 2 which 
proved that in 1935 when the family house 
was sold defendant No, 4 received an 
advance of Rs. 100 for showing that even so 
late as 1935 he was acting on behalf of the 
family. From this tke learned J udge infers 
that defendant No. 4 must have throughout 
acted as manager. We cannot say that this 
inference is wrong. On the whole we are 
not prepared to disturb the finding of the 
learned Judge that defendant No. 4 was in 
law the manager and also in fact the mana- 
ger. In view of this finding the appeal fails 
and must be dismissed with costs. The 
appellant should pay the court-fee to Goyt. 


N.*D. Appeal dismissed. 
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NAGPUR HIGH COURT 
Oriminal Appeal No. 129 of 1940 
GRILLE AND Bose, JJ. 
MOUJILAL—APPELLANT 
VETEUS 
EMPEROR—RESPONDENT 
Penal Code (Act XLV of 1860), ss, 302, 366 
— Conviction under s. 386 can only be challenged on 
grounds of law—Accused prosecuted under ss. 366 and 


302—Trial Wnder s. 366 by jury—Unanimoug verdict 


of guilty and conviction—Conviction by J udge under 
s. 302 — Appeal against both convictions — Appeal 
against conviction under s. 366 incompetent — Case 
such that conviction for murder depending ugon convic- 
tion for kidnapping—Accused can be allowed]in‘appeal 
against conviction fow murder to challenge facts on 
which their convictions under s. 366 rest, 


The conviction on the kidnapping charge can only 
be challenged on grounds of law. The only ground 
of law possible in a case of jury trial would be that 
there was misdirection in the charge to the jury. 
But where no misdirection ig alleged, nor is the 
Court able to find any, the High Oourt cannot inter- 
fere in appeal with the conviction, 

The intention of the law is that a man should not 
be condemned to death unless at least two High Oourt 
Judges have had the opportunity of scratinising the 
case on facts as well ason law and unless they ara 
satisfied that he is guilty. The law quite definitely 
does not intend that the final result in such cases 
should depend upon the opinion of the jury. 

Where the accused were prosecuted for (1) kidnapp- 
ing a girl tor the purpose of forcing her to illicit inter- 
course, and (2) for murdering her in furtherance of 
the common intention of all, and the charge under the 
former head was tried by a jury and under the 
latter by the Judge, the jury acting as assessors and 
the ejury returned an unanimous verdict of guilty 
under s. 866, I, P. O., and the Judge convicted the 
accused of murder and sentenced them to death and 
the accused haveappealed from both the convictions, 
then although the appeal against the conviction for 
kidnapping is not maintainable, there being no mis- 


direction, the accused can when dealing with the “= 


appeals against their convictions for murder chal- 
lenge the facts on which their convictions on the 
charge of kidnapping rest, where the caso is such 
that once a kidnapping is established a conviction 
for murder ought logically to follow, because in such 
a case the graver issue is made to depand upon the 
opinion of the jury and not on thatof two High 
Oourt Judges. The position is anomalous, but thene 
s9is this hybrid kind of trial. The Oriminal P. O., 
is not clear on this point and in a case where a man 
is on trial for his life every ambiguity in the law of 
procedure should be resolved in his favour, 


Or. A. from the order ofthe Gourt of the 
Additional Sessions Judge Akola, dated 
April 26, 1910. 


Mr. A. Ahmad, for the Appellant, 
Mr. W. Datt, for the Orown, 


Judgment.—Three persons N ago, Maha- 
bir and Moujilal were prosecuted for 
(1) kidnapping one Lachiya for the 
purpose of forcing her to illicit intercourse 
and (2) for murdering her in furtherance 


372 


of the common intention of all. 
under the former head was tried by a 
jury and under the latter by the Additional 
Sessions Judge, the Jury acting as assessors. 
The Jury returned an unanimous verdict 
of guilty against all three accused under 
s. 366 of the I. P. O. The learned Addi» 
tional Sessions Judge has acquitted Nago 
of the charge of murder and has convicted 
the other two and sentenced each to death., 
All three have appealed. We will consider 
Nago’s appeal separately. This judgment 
is confined to the appeals of Mahabir and 
Moujilal? 

Their appeals were filed from jail and 
it isnot clear whether they are directed 
against both convictions or only against 
the one on the charge of murder. Maha- 
bir's grounds of appeal mention the con- 
Victions against both sections and then 
states ; 

“I haye not committed the offence.” 

Then after setting out the fact that they 
were taxed by the Police with having 
kidnapped the girl the grounds state that 
he replied, after denying all knowledge 
of the woman and her ornaments. 

“A false chargeis being unnecessarily 
revelled against me." 

Towards theend of the memorandum 
Mahabir says, after setting out that he 
has been sentenced to 7 years on the one 
charge and to death on the other: 

“This sentence has been passed against me tor 
no offence. Idonotknow anything concerning it, 
I have been arrested on account of suspicion 
“and Ihave been sentenced for no offence,” ; 
“The other accused Moujilal states in 
“his grounds of appeal: 

-“The Court levelled against me a charge under 
ss, 366 and302, I have not kidnapped Lachhiya 
at all and have not committed the murder also. 
This is a false charge that has been levelled 
against me, On account of this Iam sentenced to 
7 years imprisonment under s. 3668 and to suffer 
death under s.302. This sentence has been passed 
@gainst me for no offence.” 

. It ig our opinion that though the grounds 
have been clumsily drafted the intention 
was to appeal against both convictions. 
That leads to a curious and anomalous 
position. 


The conviction on the kidnapping charge 
can only be challenged on grounds of 
law. The only ground of law possible in 
this case would be that there was mise 
direction in the charge to the jury. But 
no misdirection is alleged, nor have we 
been able to find “any, nor in fact did the 
learned Counsel for the accused pretend 
that there was any. Inthe circumstances 
we have no power to interfere on this point 
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and the convictions for kidnapping mus 
stand. o 

That raises this difficult position. The 
case is so circumstanced that ifthe facts 
relating tothe charge of kidnapping cane 
not be challenged, then it becomes difficult 
to resist the conclusion that the convictions 
on the charge of murder were properly 
made. If these persons were responsible 
forthe kidnapping of the girl for the 
purposes of forcing her to illicit intercourse 
then it becomes very probable that they 
were concerned with her murder, But if 
there is nothing in the charge of kidnapp» 
ing thenthe motive for the murder dis- 
appears and the remaining points implicate 
ing the accused are so slender that in 
the absence of motive they are not suffi- 
cient to bring home guilt on the capital 
charge. 

That raises the following legal question. 
Oan the appellants when dealing with the 
appeals against their convictions for 
murder challenge the facts on which, 
their convictions on the charge of kidnapp- 
ing rest. We think they can. 

We are clear that the convictions for 
kidnapping cannot be challenged except 
on grounds available in an appeal from a 
conviction in a jury trial. But as the 
Code allows an appeal on facts against a 
conviction for murder, it seems to us that 
the appellant must be allowed to challenge 
every fact on which that conviction rests 
or which is likely to affect the result. The 
position is anomalous, but then so is this 
hybrid kind of trial. The Code is not clear 
on this point and it seems to us that in 
acase wherea man is on trial for his 
life every ambiguity in the law on 
procedure should be resolved in his 
favour. 

The intention of the lawis that a man 
should not be condemned to death unless 
at least two High Court Judges have had 
the opportunity of scrutinising the case on 
facts as wellas on law and unless they 
are satisfied that he is guilty. The law 
quite definitely does not intend that the 
final result in such cases should depend 
upon the opinion of the jury. But if the 
verdict cannot be challenged in the High 
Court, (as distinct from the conviction) 
and if the case is such (as it is here) that 
once akjdnapping is established a cone 
viction for murder ought logically to 
follow, then the graver issue is made to 
depend upon the opinion of the jury and 
not on that oftwo High Oourt Judges, 
We do not think this ie the real intention 
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of the Code; therefore, since the matter 
is not expressly dealt with, and as a 
doubt as to the meaning of the relevant 
sections arises, we consider it proper to 
resolve that doubt in favour of the accused 
and so have allowed him to challenge 
every fact material for conviction on the 
capital charge. 


8, Order accordingly, 





LAHORE HIGH COURT 
Orimina] Revision No. 456 and 
914 of 1939 
June 11, 1940 
Din Mosammap AND Ram LALU, JJ. 
NARAIN SINGH AND ANOTHER— 
PETITIONERS 
veraus 
PANNA LAL—ReEsponpENT 

Criminal Procedure Code (Act V of 1898), 8. 522— 
S. 522 contemplates force applied to human body— 
` Complainant dispossessed of house in his absence — 
Order under s. 522 cannot be passed, 

The only force that is contemplated by s. 522, 
Criminal P. O.,, is force as applied to a human body. 
Hence where the complainant was dispossessed of his 
house in his absence, it cannot be said that criminal 
force was used to any person. In such a case order 
under s. 522 cannot be passed. 180 Ind. Oas. 501 (2), 
Overruled. 183 Ind, Oas. 340 (1), approved. 

[Case-law referred to.} . . 


Or. R. reported by the Sessions Judge 
Gurdaspur, dated March 15, 1939. 


.Order of Reference. 


Abdul Rashid, J—Din Muhammad, J. 
has held in Ram Chand v. Emperor (1), 
that s. 522, Criminal P. O., comes into play 
only when -.the offence is attend- 
ed by criminal force or show of force or 
by criminal intimidation and when any 
person is dispossessed of any immovable 
property by such force or show of force 
or criminal intimidation and not other- 
wise. In a case where the complainant hime 
self alleges that the house was locke 
when the unlawful entry was effected it 
cannot be said that the offence of criminal 
trespass was attended by criminal force or 
show of force or criminal intimidation and 
to such a case s. 522, Oriminal P. O., does 
not apply. On the other hand Skemp, J. 
has held in Reda v.. Autar Singh (2), that 
where the accused breaks thee lock of a 


(1) 41 P .LR 62; 183 Ind. Oas, 340; A IR 1939 Lah. 
167 I L R (1939) Lah. 513;. 40 Or. L J781; 12RL 


I. 
(2) AI R 1938 Lah, 839; 180 Ind. Oas. 501; 40 
Or. L J 380; 40P L R 923; 11 R 693. ; 
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. house in the absence of the person in pose 
session and takes possession of the house 
he uses criminal force tothe lock which 
he breaks, criminal because it involves the 
crime of mischief, and therefore an order 
under s. 522 is competent. Sections 349 
and 350, I. P. O., de not define “force” and 
“criminal force” as such but define it only 
as force or criminal force used to any pere 

e Bon. In view of the conflict of authority 
referred “to above, it is desirable that the 
point involved in this reference should be 
authoritatively decided by a Division Bench. 
Subject to the orders of ths learped Chief 
Justice I therefore refer this case to a 
Division Bench for decision. 

Mr. M. Sleem, AdvocatesGeneral, for the 
Orown. 
Mr. 
tioner, 

Mr. Hemraj Mahajan, for the Respon- 
dent. 


Shambu Lal Puri, for the Peti» 


OPINION 


Din Mohammad and Ram Lail, JJ.— 
This order will cover two cases referred to 
the Division Bench. In one case (Criminal 
Revision No. 458 of 1939) the relevant facts 
were that the complainant was dispossessed 
of his house in his absence and therefore no 
criminal force could have been used to any 
person. In the other (Criminal Revision 
No. 914 of 1939) the accused person took 
possession of a vacant site belonging to the 
complainant in his absence and started 
building operations on it. In both cases if. 


was contended by the accused persons that.. 


as the dispossession was not accomplishes 
by the use of criminal force, an order for 
restoration of possession could not be made 
under s. 522, Criminal P. O. Section 522 (1), 
Criminal P. O., is in the following terms : 

“Whenever a person is convicted of an offences 
attended by criminal force or show of force or by 
criminal intimidation and it appears fto the Oourt 
that by such force or show of force or criminal 
intimidation any person has been dispossessed of 
any immovable property, the Oourt may, if it 
thinks fit, when convicting such person or at any 
time within one month from the date of the con- 
viction order the person dispossessed to be restored 
to the possession of the same.” 

The learned Advocate-General contends 
that the term “criminal force” has not been 
defined either in the I. P, O„ or in the Ori- 
minal P, O. The only sections in the I. P. O., 
which attempt to give any definition on the 
subject are ss. 349 and 350 and the only 
thing that: these sections state are the cire 
cumstances in which criminal forca is said 
to be used to a person, and therefore the 
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use of criminal force to an inanimate 


object has not been excluded. In other ° 


words the argument appears to be that 
whenever force of any kind is used, and 
this results in the commission of an offence, 
criminal force has been used within the 
meaning of the law. Ip this view of the 
matter, the word “force” would be used as 
synonymous with physical exertion, and the 
learned Advocate-General went so far as 
to urge that if a person lifted ¢he latch 
of, or pushed open an uhbolted door of the 
house of another and so committed trespass, 


“he was commtting an offence attended by 


criminal force, If physical exertion be equi- 
valent to the use of criminal force in such 
circumstances, the act of walking on to the 
land of another and so committing trespass 
thereon would amount to the use of criminal 
force, The only decision that supports this 
somewhat ingenious argument in Reda v, 
Autar Singh (2), where Skemp, J. held that 
the breaking open of a lock amounted to 
the use of criminal force within the meaning 
of the section, for, it could not be said that 
the act of demolishing the wall of another 
did not amount to use of criminal force to 
that wall. 

This decision was adversely criticized in 
Ram Chand v. Emperor (1), and we are of 
the opinion that it does not lay down 
correct law. We consider that the only 
force that is contemplated by the section is 
force as applied toa human body, the use 
of force as mentioned. in ss. 349 and 350, 
I. P.O. This has been the consistent view 
of all the High Courts in India and refere 
ence in this connection may be made inter 
etia to the following decisions: Hari Chand 
v. Emperor (3), Mangi Ram v, Emperor (4), 
Bihari Lal v. Emperor (5), In re Kottiavady 
(6), Ishan Chandre v. Dina Nath (7), Bises- 
war Singh v. Bhola Nath 15 Or. L. J. 175, 


(8), Sadasib Mandal v Emperor 15 Or. L. J.- 


720, (9), Churaman v. Ramlal (10) and 
Govind v. Visaji (11). We would be 
very unwilling to depart from this long 
and consistent course of decisions except for 


(3) 16 P R 1919 Or; 51 Ind. Oas. 472; A I R 1919 Lah, 
248; 20 Or. L J 488. 

(4) AI R 1927 Lah. 830; 105 Ind. Oas. 676; 28 Or, L 
J 964; 26 P L R 500, 

(5) 15 L 786; 152 Ind. Oas. 162; A I R 1934 Lah, 
454; 36 Or. L J 59; 36 PL R91; 7 R L 255, 

(6) 26 M 49; 12 M Li J 447; 2 Weir 675, 

(7) 27 0.174; 4 O W N 307. 

(8) 15 Or. L J 175; 22 Ind, Oas. 751; A I R 1914 
Oal. 629; 18 O W N 1146. 

(9) 15 Or. LJ 720; 26 Ind. Oas.168; A IR 1915 Oal, 
131; 18 0 W N 1150. 

(10) 25 A 341; A W N 1903, 59. 

(11) 23 B 494. 


In re GENUINE INSURANOBR 00., LTD, (CAL. 


19110 


some very cogent reasons, but no such 
reason has been urged before us. Our view 
is strengthened by the fact that this provi- 
sion has existed in almost similar if not 
identical terms since the Code of 1872 and 
it has been consistently interpreted to mean 
that force must be used toa person before 
the section comes into play. This section 
was amended in 1923 when the words “or 
show of force or by criminal intimidation” 
were added after the words “criminal force." 
If the Legislature had felt any doubt about 
the interpretation that the section had re» 
ceived in Courts of law, it would have been 
very easy to add the words “toa person or 
other substance” after the words “criminal 
force” in sub-s. (1). On the other hand, the 
two phrases added necessarily refer to cri- 
minal force as applied to sentient beings for 
it is impossible to conceive that an inani- 
mate object can be intimidated or be affects 
ed by the show of criminal force, We consi» 
der therefore that the law has been correctly 
laid down in Ram Chand v. Emperor (1) and 
that the decision in Reda v. Autar Singh (2), 
is incorrect. We accordingly hold that the 
use of criminal force to a human being is 
necessary before 8. 522 comes into opera- 
tion. Both petitions will be returned to the 
learned Single Judge who made this refer- 
ence for final disposal. 
S. Reference answered. 


eaea 


CALCUTTA HIGH COURT 
Appeal decided on 
April 9, 1940 
AMBER ALT, J. 

In re GENUINE INSURANCE Oo, Lro. 

Insurance Act (IV of 1938), ss. 7 (7) (3), 110 as 
amended by Act XI of 1939—Construction — Securt- 
ties deposited under old Act, if can be used as deposit- 
ed under new Act—Certificate, when can be cancelled 
—Deposita already made and deemed to be made 
under new Act by 8. 7 (7), if should be appropriated 
according to instalments fixed by a. 7 (3)—Appeal— 
Procedure. 

Sub-section (7) of s. 7, Insurance Act is simply 
a general provision to make available the securities 
already deposited under the old Act for the purpose 
of being used as deposits under the new Act, the pro- 
vision as to valuation being purely a question of 
machinery. Therefore, cancellation can only take place 
if the provisions of s. 7, sub-s, (3) are not complied 
with although there is no specific provision stating 
that deposits already made and now deemed to be 
made under the new Act by virtue of s. 7, sub-s, (7) 
will be appxopriated according tothe instalments 
fixed by s. 7, sub-s. (3), yet, that is implied in the 
words of s. 7, sub-s,(7) themselves, “deemed to be 
deposited under this Act.” 

Having regard to the fact that the orders of the 
authorities under the Insurance Act do not comply 
with or follow any specific procedure, the most con: 
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venient courge would be for appeals tobe by petition, 
setting out the objections seriatim in a manner analo- 
gous to grounds of appeal, 

Sir Asoke Roy, (Advocate-General) and 
Mr. P. C. Ghosh, for the Govt. 


Mr. N. C. Chatterjee, for the Applicants. 
Mr. S. Chowdhury, for the two Share- 
holders. — 


Judgment.—This is an appeal under 
s. 110 of the new Insurance Act, Act IV of 
1938, as amended by Act XI of 1939. The 
appellants are a share-holder in the Genuine 
Insurance Oo., Ltd., as also the Oompany 
itself: the Company in General Meeting 
having decided, as appears from the report 
which has been placed before me in other 
proceedings and which the parties to this 
appeal do not challenge, to adopt this 
appeal, The Company was incorporated 
in 1931. It commenced or confined its 
business to life insurance in 1934. Before 
the commencement of the new Act, i. e. 
July 1, 1939, the Company had deposited with 
the then proper authorities, the Reserve 
Bank, Govt. securities of the face value of 
Rs. 1,22,100. The market value of these 
securities in August 1939 was Rs. 1,08,305. 
I mention this date because it is then that 
the Company applied for registration under 
the new Act and obtained its certificate 
under s. 3. There was correspondence 
between the authorities created by the new 
Act, and the Company, to little or none of 
which I need refer, By notification dated 
December 16, 1939 these authorities cancele 
led the certificate under the provisions of 
s. 3, sub:s. 4 of the Act, the cancellation to 
take effect from January 17, 1940. The 
effect of this was however deferred by an 
injunction or order granted by thia Court. 
That the authorities have acted, whatever 
be my view, with perfect propriety, and 
simply upon legal Advice that they have 
received, 7, e. upon one reading of the Act, 
is obvious, for on July 5, 1939 they issued 
to all companies a circular setting out 
their view of the law which is Ex. A to the 
petition. 

The whole matter falls within the small- 
est compass and turns upon the effect of 
subes. 7 of s. 7. As the learned Advocate- 
General with his usual frankness stated, it 
is a matter of first impression. In point of 
fact, my second impression is precisely the 
same, The question is, does s. 4; sub-s. 7, 
supersede s.7, sub-s,3? Does s. 7 mean, 
notwithstanding the provision for instal- 
ments contained in 8. 7, sub-s. 3, where the 
amount deposited before the commences 
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ment of this Act exceeds the amount fixed 
for the first instalment, it will nevertheless 
constitute the first instalment. 

The first point to note is my introduction 
of the word “exceeds,” because on the 
argument of the Advocate-General, without 
this word, if the deposit was less than that 
required, it would algo have to be accepted 
as the first deposit. The learned Advocate- 
General's argument was based substantially 
upon the word “deposited” in sub-s. (7) of 
s. 7,7. e. that whatever securities there are 
must fit in as one of the deposits under the 
new Act, and, secondly, upon the inference 
to be derived from the time fixed for con- 
version or valuatiog. 

In my view, sub s. (7) of s, 7 is simply 
a general provision to make available the 


securities already deposited under the old 


Act for the purpose of being used as 
deposits under the new Act, the provision 
as to Valuation being purely 8 question 
of machinery, In my view therefore can- 
cellation can only take place if the pro- 
visions of s. 7, subs, (3) are not complied 
with, It is quite true that there is no 
specific provision stating that deposits 
already made and now deemed to be made 
under the new Act by virtue of s. 7, sube 
s. (7) will be appropriated according to the 
instalments fixed by s. 7, sub-s, (3), but to 
my mind that is implied in the words of 
s. 7,sub-s. (7) themselves, “deemed to be 
deposited under this Act.” 

That decides the matter in question, but 
the learned Advocate-General has asked me 
to express a view as to procedure. No view 
expressed by me is intended in any way to 
affect the views of any other learned 
Judge of this Court. The Advocate-General 
has referred me to the provisions of the 
Code whereby when for any kind of appeal 
in any special jurisdiction no procedure 
is laid down, the procedure relating to 
appeals provided in the Oode shall be fol- 
lowed, but it seems to me, having regard 
to the fact that the order of the authorities 
do not comply with or follow any specific 
procedure, that the most convenient course 
would be for appeals to be by petition, 
setting out the objections seriatim in a 
manner analogous to grounds of appeal, 

Mr. Sushil Sen has asked leave to put 
before me another aspect of the matter 
which is indicated in the affidavits, and 
of which I had in fact taken note although 
it did not, in my mind, prevail over what 
I conceive to be the construction of the 
section itself. The point is that the con- 
struction of the section which appeals to 
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me. affects the rights which accrued to the 
policy-holders under the old Act, i. e it 
may affect those rights, which is the same 
thing, ‘Under the old Act, the deposit con- 
stituted a life fund which to all intents and 
purposes was held in trust for the policy- 
holders. No such express provision appears 
in the new Act. ‘Therefore, unless the 
whole depesit under the old Act is taken 
as the first instalment under the new Act, 
in certain events the policy-holders might 
lose the privilege of quasi: beneficiaries in 
the balance of the amount deposited under 
the old Act, 

It is contended, and the contention is by 
no means unreasonable, that the new Act 
should be construed in Such a manner as 
not to deprive any class of persons of a 
right or privilege possessed under, any 
repealed Act. With the principle I agree, 
but I still consider the sections too clear 
to be construed by implication arising from 
such a principle. Mr. Sen has addressed 
me on the question of costs. He has pointed 
out that the appellants originally, at certain 
stages, accepted the respondent's contene 
tions, that it isa test case, that the autho- 
tities were acting in the interests of the 
public, with all which I agree, but it seems 
tome that the costs should abide the result. 
They will be as of a motion, 
ed. Order recalling the cancellation of the 
registration. 


B. Appeal allowed: 


_LAHORE HIGH COURT 
Oriminal Appeal No. 215 of 1940 
Juns 7, 1940 
ABDUL RasHIp AND Ram LALL, JJ. 
AMAR SINGH KIRPA SINGH—Convior 
—APPELLANT 
versus 

i EMPEROR—Oppositg Parry 

Penal Code (Act XLV of 1860), s. 302—Cola- 
blooded and brutal murder—Only proper sentence for 
accused is of death—Fact that co-accused's sentence 
of death was commuted by Government is no con- 
sideration for not passing death sentence. 

In the case of a cold-blooded and brutal murder 
carried out by the accused with considerable amount 
of determination the only appropriate sentence for 
an offence isone of death. The fact that the sentence 
of death passed on the co-acoused was commuted 
by the executive Govt. is no judicial consideration 
for not passing the sentence of death on the accus- 
ed. 3 


Or. A. from an order of the Additional 


Sessions Judge, Amritsar, dated January 
23, 1940, TT 
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Messrs. Jai Gopal Sethi and Jhanda 


Singh, for the Appellant. 


. Mr. S. N. Bali, for Advocate-General, for 
the Crown. 


Ram Lall, J.—Amar Singh was tried 
by the Additional Sessions Judge, Amrit- 
sar, on charges under ss. 302/34 and 324/511, . 
I. P. O., in respect of the death of Natha 
Singh and injuries to one Thakar Singh. 
The learned Judge found Amar Singh 
guilty of both charges and sentenced him 
to transportation for life on the murder 
charge and 14 years rigorous imprisonment 
on the charge of attempt to cause grievous. 
hurt, The convict has appealed through 
Mr. J. G. Sethi and Mr. 8, N. Bali bas 
appeared for the Orown in support of the 
conviction. This incident took place on. 
June 1, 1938, and the case for the proses 
cution is that there was a dispute at a 
watercourse between Amar Singh and his 
two brothers Basant Singh and Ganga. 
Singh on the one side and Thakar Stngh 
and his father Natha Singh on the other. 
The cause of the quarrel was that Amar. 
Singh, appellant, was removing earth from, 
the side of the watercourse adjoining the 
field of Thakar Singh and placing tho 
earth on his side of the watercourse, and to. 
this Thakar Singh was objecting, There 
was mutual abuse hetween Natha Singh and 
the appellant and his companions, when. 
Basant Singh and the appellant left for the 
village abadi which is close by while Ganga 


- Singh carried on the wordy dispute. 


A short time afterwards, Amar 
and Basant Singh returned, Amar 
armed with a barchhi and Basant Singh 
witha gun. On seeing Amar Singh and 
Basant Singh coming so armed Natha 
Singh tried torun away but Amar Singh 
prevented his escape with the barchhi. 
Basant Singh fired at Natha Singh from 
close quarters and hit him on the fore-- 
head. Thakar Singh came towards his 
father when Amar Singh, appellant, aimed 
a barchhi blow at him but Thakar Singh 
warded it off with his spade and at this 
stage Basant Singh fired at Thakar Singh 
but missed. Roda Singh, Udham Singh 
and Santa Singh, witnesses, were also pree 
sent and they tried tointervene, with the 
result that Basant Singh fired a third shot. 
and injured Udham Singh with it on the 
arm. Another son of Natha Singh, namely 
Saudagar Singh, was also present at the 
spot and he ran away to the village when his 


Singh 
Singh 


. father Natha Singh fell down on receipt of. 


> 
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the gunshot injury, and so apparently did 
his brother Thakar Singh. - 

Saudagar Singh and Thakar Singh shut 
themselves up inside their house and chain- 
ed the door from inside when theyisaw the 
appellant and his two brothers coming to- 
wards them to attack them further, The 
appellant and his brothers climbed up on 
the roof of the house in which Thakar 
Singh and Saudagar Singh were hiding and 
broke open the ventilator of the room in 
which they were. Thakar Singh and Sau- 
dagar Singh then went into another room 
of the house and the culprits broke open 
the ventilator of that room also and further 
made ahole inthe roof of that room. The 
intention obviously was to shoot at Thakar 
Singh and Saudagar Singh while they were 
hiding in their house. After some time, 
the culprits went away and Saudagar Singh 
and Thakar Singh came out of the house. 
In the meanwhile, Santa Singh, who had 
Witnessed the occurrence, went to Thana 
Sarhali, which is at a distance of about ten 
miles from the spot, and at his instance a 
first information report was recorded at 
1 P. m. Considering that this incident took 
place in the morning, it appears to me that 
‘the first information report was made.im- 
mediately. That it was made immediately 
is also indicated by another circumstance, 
namely thatit does not mention the incident 
of the three culprits making an attack on 
'Baudagar Singh and Thakar Singh while 
they were in their houses and the informant 
stated that the culprits were still at the 
spot, 

The Police came to the scene of occurs 
rence soon after the report was made and 
found that the appellant had absconded. 
His other brothers 
Ganga Singh were tried and Basant Singh 
was convicted and sentenced to death while 
Ganga Singh was corfvicted under s. 323 and 
sentenced to six months’ rigorous imprison- 
ment. The sentence of death passed upon 
Basant Singh was confirmed by the High 
Court. Eventually, the appellant was arrest- 
ed on June 3, and tried. The case against 
him rests on the statements of five eye- 
witnesses, namely, Thakar Singh and 
Saudagar Singh, who are the sons of the 
deceased, and Santa Singh, Roda Singh 
and Udham Singh. Santa Singh, Udham 
Singh and Roda Singh appear to me to be 
wholly unconnected with the dece&sed and 
there is no reason on the record for holding 
that any of these three persons is falsely 
implicating the appellant. It is obvious 


from a perusal of their statements that a ; 
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quarrel took place early in the morning 
‘about the clearance of the silt and that the 
appellant and his two brothers were present 
at this altercation. It is also evident from 
these statements that while Ganga Singh 
remained at the spot, his two brothers Amar 
Singh appellant and-Basant Singh went to 
the village and came back after picking 
up highly lethal weapons and as soon as 
they returned to the scene of occurrence, 
Basant Sifigh fired three shots and Amar 
Singh appellant, who was armed with a 
barchhi, attempted to use this weapon 
against Natha Singh and his sons., In 80 
far as Natha Singh is concerned, he tried 
to prevent his es@ape and in so far as 
Thakar Singh is concerned, he actually 
aimed a blow but this blow was not suc- 
cessful. 
and Saudagar Singh is perfectly natural 
and in fact is not denied by learned Counsel 


who appeared in this Court before us. The. 


presence of Udham Singh again cannot be 
denied because he actually received a gune 


_ Shot injury. 


So far as Santa Singh and Roda Singh are 
concerned, there is no serious challenge 
regarding their presence 
said above there is no motive for these 
witnesses to give false evidence against the 
appellant. All that Counsel for the appel- 
lant was able to urge against these wit- 


nesses was that in their Police statements. 


there are certain minor omissions re» 
garding the part taken by Amar Singh, 
appellant, inasmuch asthe Police statements 
donot make mention of the attempted blow 
to Thakar Singh with the barechht or of 
the attempt of Amar Singh 2 
Natha Singh from escaping. These omis 
sions appear to me to be of no signifi- 
cance. 
and the other injured with a gun. 


successful attempt of the appellant toinjure 
Thakar Singh with his barchht would lose 
significance in the minds of the witnesses. 
The important part of the statement is that 
all the witnesses are agreed that the appel- 
lant left with Basant Singh and shortly after 
the two came back to the spot, one armed 
with a gun and the other with a barchhi. 
This shows both premeditation and deter- 
mination to use these dangerous weapons 
and is a very clear indication of the common 
intention of both, Š 

Regarding the other incident, it is clear 
from the statements of P. W. No. 11 and 
of the Sab-Inspector who reached the spot 


The presence of Thakar Singh. 


and as I have- 


to prevent.” 


One man had been actually killed. 
A third- 
man had received an injury at the hand. 
of Ganga Singh. In view of this, the un, 
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“soon after the occurrence that there was a 
breach in the roof of the house of Natha 
‘Singh and two ventilators were broken. 
This supports the story of Thakar Singh 
and Saudagar Singh that while they were 
hiding, theee dangerous culprits tried to 
injure them and for so*doing actually broke 
open the roof and the ventilators of the 
-rooms in which they were hiding. This 
again shows considerable amount, of deter, 
mination. Amar Singh produced one wit- 
-ness to prove an alibi but this was not even 
referred to by learned Counsel who appear- 
-ed befose us. No attempt has been made 
before us to explain why the appellant ab- 
-sconded immediately aftér the offence was 
-committed. It was suggested that the wit- 
nesses are implicating all three brothers as 
‘is the common practice amongst such wit- 
“nesses, but I can see no reason why Santa 
Singh, Udham Singh and Roda Singh 
-should lend themselves to this lie. 

It appears to me to be proved beyond 
all reasonable doubt that in the middle of 
the wordy dispute between the three bro- 
° -thers and Natha Singh and his relations, 

the appellant and his brother left: for the 
‘village, brought a gun and spear and as 

result of the common intention of these two 

Natha Singh was shot and killed, Udham 

‘Singh injured and a barchhi blow was 
aimed at Thakar Singh and thereafter all 
“three brothers tried to injure Saudagar 
-Singh and Thakar Singh while they were 
hidingin theirhouse. It appears to me 
‘therefore that this case is one of a cold- 

‘blooded and brutal murder carried out with 
~ considerable amount of determination. In 

my view, the only appropriate sentence for 
-an offence of this character is one of death. 

The learned Additional Sessions Judge has 

‘refrained from imposing the normal penalty 
‘in such cases because he says that in the 
‘case of Basant Singh whose sentence was 
-eonfirmed by the High Court the Executive 
‘Govt. commuted it to one of transportation for 
life. The Executive Govt. may have had 
-excellent reasons for commuting the sen- 
tence of Basant Singh but that is no judici» 
-al consideration why a judicial officer acting 
on the judicial record—and that is the only 
‘material on which he can act—skhould not 
have imposed the only appropriate penalty 
in the case. In my view, the learned Addi- 
tional Seesions Judge should have sentence 
-ed the appellant to death and left it to the 
‘Executive Govt. to take action under s. 401, 
-Oriminal P. O., if similar good reasons existe 
-ed in his case as apparently existed 
„ia the case of Basant Singh. As there is 
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no application. for enhancement of sentence, 
I would merely content myself with dismiss- 
ing this appeal. Ialso uphold the convic- 
tion and sentence under ss. 324/511 and 
make the sentence concurrent with that ime 
posed on the murder charge. 


Abdul Rashid, J.—1 agree. 


8. Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S 
COURT 
Oriminal Transfer ar hoa No. 335 of 
1939 


February 5, 1840 
Davis, J. C. 
AHMED MAHOMED ISMAIL— 
APPLIOANT 
versus 


EMPEROR—OppPostte Party 

Criminal Procedure Code \Act V of 1898), aa. 495, 526 
—Prosecution for murder--Counsel privately engaged 
by complainant is not proper person to conduct 
conduct pro- 
secution for Crown by committing Magistrate—Ob- 
jection application by accused rejected by committing 
Magistrate—Case held fit for transfer. 

In the prosecution of a casa of murder an Advo- 
cate privately engaged ia nota proper person to 
conduct the prosecution. He must represent the in- 
terests of his client . and it is above all things 
essential that inthe prosecution on behalf of the 
Orown private interests and private feelings for in- 
stance, the desire for vengeance which may not un- 
naturally move the complainant, in such a case, 
should have no place, Therefore, an Advocate pri- 
vately engaged to represent the complainant should 
have no other place than that of one strictly subor- 
dinate to the officer who progecutes on behalf of the 
Orown. The Crown stands .not necessarily for a 
conviction but for justice. , 

In a prosecution for murder, the committing 
Magistrate permitted the Assistant Public Prosecutor 
who was alsoan Advocate privately engaged by the 
complainant, to conduct the prosecution on ` behalf 
of the Crown. An applicațjon made on behalf of the 
accused objecting tothe conduct of the case by the 
Assistant Public Prosecutor on the ground that it 
would under the circumstances be prejudicial to the 
accused, wasrejected by the Court upon an applicas 
tion of the accused for transfer of the case : 

Held, thatthe granting of the permission to the 
Assistant Public Prosecutor showed that the commit- 
ting Magistrate had completely failed to appreciate 
how important was the issue affecting the adminis- 
tration of justice raised by these proceedings in his 
Court and it was expedient in the interests of jus- 
tice that the case should be transferred from the 
Court of the committing Magistrate, 


Or. Trans. App. for transfer from the 
Court of the Sub-Judge and First Class 
Magistrate, Jacobabad. 


Mr. Kishinchand Bijlani, for the Appli- 
cant. 


z 
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Mr. Partabrai D, Punwani, 
General, for the Crown. 

Order.—This is an unusual application 
for it is for the transfer of a case that is 
not being tried but of a case under s. 202, 
I. P.C., that is being inquired into by the 
Subordinate Judge and First Class Magis- 
trate, Jacobabad. There is, however, ro 
doubt in my mind that the committing 
Magistrate has not sufficiently appreciated 
the responsibility that rests upon him under 
s. 495, Criminal P. O., and it would appear 
that he has in fact not exercised his own 
discretion under this section at all, but has, 
I have no doubt, in good faith, left the 
matter to the discretion of,the Superinten- 
dent of Police and to Mr. Pirzada, a Parlia- 
mentary Secretary and as Assistant Public 
Prosecutor, but who was appearing in the 
case not as an officer of the Crown but 
as an Advocate privately engaged by the 
complainat. It should have been at once 
apparent to the committing Magistrate that 
the fact that Mr. Pirzada held these offices 
was in no way a recommendation for his 
appearance as a private Advocate under 
e. 495, Oriminal P. C., (indeed the contrary 
would appear to be the case) in so serious 
a matter as a prosecution for murder, 
where it is essential that no private feelings 
and no private interest which may influence 
a complainant should be allowed to affect 
the impartial conduct of the prosecution, 
which cannot be said to be the case where 
an Advocate engaged by the complainant 
appears in the complainant’s interests and 
conducts the prosecution. And the fact that 
an Advocate has once been so engaged 
makes it clear to me that he is thereafter 
unfitted to conduct the prosecution on behalf 
of the Crown. This should, I think, 
have been apparent to the committing 
Magistrate. It must always be remembered 
that the Crown stands not necessarily for a 
conviction but for justice. 

In his application of October 12, 1939, 
Mr, Pirzada states to the Court that he has 
been engaged to conduct the case on behalf 
of the prosecution, This statement, I am 
informed, is incorrect. What Mr, Pirzada 
should have said was that he had been 
engaged privately by the complainant to 
represent him which is a very different 
matter. Mr. Pirzada has been given an 
opportunity to report to me on thig appli- 
cation, for on December 18, I passed orders 
that he should report to me on this appli- 
cation, but while both the committing 
Magistrate and the District Magistrate have 
complied with my order, Mr, Pirzada has 


Advocate- 
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nat done so. I cannot postpone the hearing 
of this application and thus increase the 
length of time the accused should remain 
in custody ; but I have been through the 
case papers carefully with the assistance 
ofthe Advocate for the applicant and the 
learned Advocate-Genéral and though it 
may be that Mr. Pirzada has some good 
reason to offer as to why he has not obeyed 
the order of this Court, he has not done 
so. I must perforce deal with the case 
without his assistance, 

It appears that when Mr. Pirzada put in 
his application of October 12, Mr. Kanaya- 
lal, the Police Prosecutor, objected and the 
Magistrate postponed the case till Octo- 
ber 26, for the necessary permit to be sought 
from the proper authority for Mr. Pirzada 
to conduct the prosecution, But the com- 
mitting Magistrate was tbe proper authority 
himself and should have dealt with 
Mr. Pirzada's application under s. 495, Cri- 
minal P, O., on its merits. He should have 
inquired as to whether Mr, Pirzada had 
been engaged privately by the complainant 
and he should have appreciated the fact that 
in the prosecution of acase of murder an 
Advocate privately engaged is not a proper 
person to conduct the prosecution. He 
must represent the interests of his client 
and it is above all things essential that in 
the prosecution on behalf of the Orown 
private interests and private feelings for 
instance, the desire for vengeance which 
may not unnaturally move the complainant, 
in such a case, should have no place. There- 
fore, an Advocate privately engaged to 
represent the complainant should have no 
other place than that of one strictly sub- 
ordinate to the officer who prosecutes on 
behalf of the Crown, for, as I have already 
said the Crown stands not necessarily for a 
conviction but for justice, It also does not 
stand for the acquittal of one accused 
represented by a particular Advocate at 
the cost of others and at the cost of justice. 
Therefore it appears to me that the mere 
fact that Mr. Pirzada made the application 
of October 12, presuming, in the absence of 
his report, as I must presume upon the 
record, that he was engaged privately by 
the complainant, was of itself a very good 
and sufficient reason for the committing 
Magistrate to have refused his request 
forthwith, And indeed, even, if thereafter 
the Superintendent of Police had ordered 
the Police Prosecutor to hand over the papers 
to Mr. Pirzada, the committing Magistrate 
should, in my opinion, have refused per- 
mission under s. 495, Criminal P. O., or he 
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should have adjourned the case and reported 
the matter to the District Magistrate for 
his orders, The fact that the Advocate for 
the accused did not at first object should 
not, in my opinion, have influenced the 
committing Magistrate in the circumstances 
of this case. ` 

It appears, however, that thereafter 
Mr, Ghulam Kadir put in an application 
dated October 26, objecting gn behalf „of 
Ahmed and Allahdino to the conduct of fhe 
case by Mr. Pirzada, There was a post- 
script to this application, stating that appli- 
catio» had been made to the District Magis- 
trate in the matter of refusing Mr, Pirzada 
permission and no final orders had been 
perced, In the application it was stated 
that . i 

“there are two batches of the accused consisting of 
Ahmed, Aliahdino and Shafu on the one side, and 
Ali Murad on the other,” . 
that the evidence against the two batches 
was different, that the witnesses against 
Ahmad, Allahdino and Shafu were trying 
to save Ali Murad in whom they were 
interested at the cost of the other accused, 
that Mr. Pirzada had been engaged by 
person interested in Ali Murad and 

“therefore he as a prosecutor is likely to harm the 
interests of Ahmed, Allahdino and Shafu, accused, 


which should not be allowed in a case of sucha 
serious nature." 


The committing Magistrate could not, at 
that stage of the case, decide whether these 
allegations were true.: But the fact” that 
they had been made should in the circum- 
stances of this case have made it clear to him 
that Mr. Pirzada could not be properly allow- 
ed to conduct the possession of this case, In 


the paper book before me I have as the 


order of the committing Magistrate on this 
application “For orders when the sppli- 
cation of Mr. Pirzada is disposed of.” Whe- 
ther this means the application should be 
disposed of before or after or at the same 
time as Mr. Pirzada’s application I do not 
know. There is on p.6 of the paper book 
another shorter application dated Octo- 
ber 28,1939 made by Mr. Ghulam Kadir in 
which he stated that he was not in possession 
of the full facts of the case when Mr, Pire 
zada made his application, which might 
weli have been true, and that the point, 
presumably the point raised in his appli» 
cation of October 26, should be finally settled 
before Mr, Pirzada should be allowed to 
conduct the prosecution. In my view the 
mere fact that this application was made 
should have caused the committing Magis- 
trate to have refused permission to Mr. Pir- 


mada at first the private Advocate of the 
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complainant to appear, in effect as Public 
Prosecutor for the Crown, It is not clear 
from the Magistrate’s order postponing tke 
case so that this transfer application coulc 
be made whether the committing Magistrate 
had received the applications of October 2t 
or 28, before he passed his order permittins 
Mr, Pirzeda to conduct the prosecution, bul 
in my opinion the application of Mr. Pir 
zada was an application that should have 
been refused by the committing Magistrate 
when it was first made under s. 495, Ori 
minal P, C. 

The committing Magistrate's report throw: 
no further light upon the matter. The faci 
that Mr, Pirzada was a Public Prosecuto) 
which appeared to the committing Magis 
trate a gcod and sufficient reason for his 
ccnducting a prosecution in which he war 
at first privately engaged, shows, I au 
afraid, how completely the commiting 
Magistrate has failed to appreciate hov 
important was the issue affecting the ad 
mjnistration of justice raised by these 
proceedings in his Court, It was a goot 
and sufficient reason for the committing 
Magistrate to have refused permission anc 
if Mr. Pirzada could persuade the Superin 
tendent of Police when he had failed ti 
persuade the committing Magistrate, ther 
in my opinion it was the bounden duty o: 
the committing Magistrate to report the 
matter to the District Magistrate and fo: 
the District Magistrate to have authorizec 
some person other than Mr. Pirzada ti 
conduct the prosecution, It is clear tome 
therefore, that it is expedient in thi 
interests of justice that the case should bi 
transferred from the Court of the committ 
ing Magistrate, and I so order; and I orde: 


‘the case to be sent to the District Magistrati 


for him to send it to another Magistrate 
in his district competent to deal with it 
It follows that the order permitting 
Mr. Pirzada to conduct the prosecutior 
must be set aside. The District Magistrate 
will, I am sura, appreciate the duty whic 
rests upon him of authorizing an officer o 
Govt. other than Mr. Pirzada to conduc 
the prosecution, A copy of this order wil 
be sent to the committing Magistrate, thi 
District Magistrate and to Mr, Pirzada. Hit 
failure to comply with the order of thi: 
Court dated December 18, 1939 calling fo! 
his report on this application will be deal 
with separately. < 

8. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Rule No. 448 of 1940. 
June 21, 1940 
DeRBYSHIBE O. J. AND 
B. K. MUKHERJEA, J. 
BINODE BEHARI MUKHERJEE 
AND OTHERS—PLAINTIEFS 
— PETITIONERS 
versus 
K. C. BISWAS & Oo., DEFENDANT 
No. 1, AND OTHERS— OPPOSITE Party 

Court Fees Act (VII of 1870), s. 7 (iv) (d)—Sutt for 
permanent injunction by occupancy raiyat, against 
unrecognized transferee of under-raiyati interest from 
korfa tenants or against sub-tenant holding under 
them, restraining him from building permanent 
structures and also for mandatory injunciton direct- 
ing him to remove permanent structures, if governed by 
8, 7 (iv) (d) 

Plaintiffs instituted a suit for a permanent in- 
junction restraining defendant No.1 from building 
any permanent structure on the disputed land and 
also for a mandatory injunction directing defendant 
No, 1 to remove the permanent structure which had 
already been built on the suit land. In the plaint the 
plaintiffs alleged that defendants Nos. 2to 9 were 
korfa tenants in respect of the suit land, the plain- 
tiffs themselves being occupancy raiyats and that 
defendant No. 1 was either an unrecognized trans- 
feree of the under-raiyati interest from defen- 
dants Nos. 2 to 9 or was a sub-tenant holding under 
the said defendants, In either view of the case, 
defendant No.1 had no legal right to build perma- 
nent structures on the land: 

Held, that the suit was governed by the provisions 
of s. 7 (iv) (d), Court Fees Act. 


O. Rule issued from the order of the Addi- 
tional District Judge, 24 Parganas (Alipore), 
dated December 19, 1939, 


Facts.—Plaintiffs-petitioners instituted a 
suit aginst opposite parties praying for a 
Permanent injunction restraining opposite 
party No.1 from building any permanent 
structure on the disputed land and also for 
a mandatory injunction directing opposite 
party No. 1 to remove the permanent 
structure which had already been built on, 
thesuit land. The suit was valued at Rs. 10 
only, Rs. 5 being the value of permanent 
injunction and Rs. 5 the value of manda» 
tory injunction. In the plaint the plaintiffs 
alleged that opposite parties, Nos. 2 to 9 
were korfa tenants in respect of the suit 
land, the plaintiffs themselves being occu- 
pancy raiyats and that defendant No, 1 was 
either an unrecognized transferee of the 
under-raiyati interest from opposite parties 
Nos. 2 to 9 orwas a sub-tenant holding 
under the said opposite parties. In either 
view of the case, defendant No, 1 had no legal 
right to build permanent structures on the 
land. The defence of defendant No.1 was 
that defendant opposite parties Nos, 2 to 9 
were mourashi mukarart tenants and that 
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defendant No. 1 wasa purchaser of interest. 
Inthe trial Court two preliminary issues 
were raised, viz, (1) Is the suit properly 
valued ? (2) Is the court+fee paid sufficient ? 
The plaintiffs maintained that the case came 
under s. 7 (iv), (d) Oourt-Fees Act, and as 
there was no objective standard available 
for valuing the reliefs which the plaintiffs 
claimed in the suit, the valuation given by 
the plaintiffs must be taken to be final, The 
pl&intifi’s contentions were negative on the 
view that the suit was really one for a 
declaration that defendant No.1 had either 
no title to the suit landor had only a dar- 
korfasinterest and as the prayer for ihjunc- 
tion amounted to aeprayer for consequen- 
tial relief, the suit really fell under 8.7 (tv) 
(c), Court Fees Act. The Munsif came to the 
conclusion that the value of the land which 
formed the subject-matter of the suit was 
Rs, 5,800 and as such it was beyond his 
pecuniary jurisdiction and ad valorem court- 
fee was payable by the plaintiffs upon that 
amount. The Munsif however pssed an 
order for return of the plaint and the plain- 
tiffs ware unsuccessful in an appeal against 
that order, 


Messrs. Gopendra Nath Das and Sambhu 
Nath Banerjee (Sr), for the Petitioners. 


Messrs, Amrita Lal Mukherjee and Rohini 
Benode Rakshit, for the Opposite Party. 


Derbyshire, C, J.—In my view this rule 
must be made absolute. It seems to me 
that the provision of law which applies is 
s. 7 (iv) (d), Court Fees Act, and that the 
suit should be valued accordingly. The ori- 
ginal valuation put upon it by the plaintifis | 
of Rs. 10 was, in my view, the correct valua- 
tion. There will be no order as to costs, 


B. K. Mukherjea, J.—I agree and desire 
to add a few words. The suit as it is framed 
is one for obtaining a permanent injunction 
as contemplated by s. 7 ‘tv) (d), Oourt Fees 
Act. Even if the Court of Appeal below is” 
right, that the injunction prayed for was in 
the nature of a consequential relief of a 
declaration that defendant No.1 had only 
the rights of a darkorfa tenant that does not 
in my opinion, make any difference as in 
both these cases the plaintiffs have aright to 
put their own valuation upon the relief 
which they claim in the suit. The Oourts 
below have obviously interfered with tha 
valuation made by the plaintiffs under the 
provision of s. 8-0, Court Fess Act, but in 
my opinion the objectiva standard which 
they purported to apply cannot possibly be 
applicable to the facts of the present case, 
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It may be true that the property would be 
worth Rs. 7,500 if defendant No. 1 was held 
to have a mourasht mukarari interest in the 
same with aright to build permanent struc 
tures upon it ; whereas the value would bein 
the neighbourhood of Rs. 700 to Rs. 800 if he 
is held simply to be an under-ratyat, But the 
difference in thevalue of the two interests 
so far as defendant No. 1 is concerned, affords 
no criterion fcr valuing the relief which 
the plaintiffs claim in the stit, Hven*if 
defendant No. Lis a mere under-raiyat that 
does not entitle the plaintiffs to take pos- 
sessiop of the land and the increase in the 
value of the land, if defendant No. 1 be held 
to be a mourashi tenant, does not really 
mean any proportionate gain to the plaintiffs. 
Under these circumstances, I think, that it 
is a case to which no objective standard is 
applicable and,consequently, there are no 
materials upon which the Court could have 
revised the valuation made by the plain- 
tiffs under the provisions of s. 8-0, Court- 
Fees Act. The result is that I agree with 
my lord the Chief Justice that this rule 
should be made absolute. 


£. Rule made absolute. 





BOMBAY HIGH COURT 
Special Bench 
Civil Reference No. 2 of 1940 . 
July 26, 1940 
Braumont, O. J, Wassoopew AND San, Jd. 
SUPERINTENDENT or STAMPS 


versus 
. TEJMAL NIHALCHAND SHAH 
Stamp Act (II of 1899), s. 24—Eguity of redemption 
sold in parts—Stamp duty can be charged on sale of 
wai part which includes amount of whole mortgage 
debé. ; 

Where the equity of redemption is sold in parts 
the revenue authorities are entitled to charge, on 
the sale of each part, stamp duty, which includes the 

«amount of the whole mortgage debt,. with the result 
that they may collect stamp duty on the mortgage- 
debt many times over. 

Where by a conveyance the one-fourth undivided 
share of the vendore in two immovable properties is 
sold fora sum of Rs. 14,000, and one of the properties 
which was subject to a mortgage debt amounting to 
Rs. 66,633 ig sold subject to the mortgage, the stamp 
should be based on the consideration of Rs. 14,000 
plus the whole amount of the mortgage debt, that is 
to say, ona total consideration of Rs. 80,633, In re 
Vishnu Keshav Sathe (1), relied on. 


Mr. M. C. Setalvad, Advocate-General in 
support of the Reference. 

Beaumont, C.°J.—This is a reference 
made to this Court under s, 57, Stamp Act, 
1899, raising a short question. By a con- 
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veyance of June 26, 1939, the one-fourth 
undivided share of the vendors in two im» 
movable properties was sold to the pur- 
chasers for a sum.of Rs. 14,000. One of the 
properties sold was subject to a mortgage 
debt amounting to Rs, 66,633, and that 
property was sold subject to the mortgage. 
The question referred to us is : What stamp 
should be placed upon the conveyance ? 
The purchasers, in the frst instance, seem 
to have contended that it should be stamped 
only on the consideration of Rs. 14,000, but 
subsequently they admitted that it should 
be stamped on Rs. 14,000 plus one-fourth 
of the mortgage debt. The revenue authoe 
rities were of opinion that the stamp should 
be based on the consideration of Rs, 14,000 
Plus the whole amount of the mortgage 
debt, that is to say, ona total consideration 
of Rs, 80,633, and the question we have 
to determine is whether that view is right. 
Section 24, Stamp Act, so far as material, 
provides that where any property is trans- 
ferred to any person, subject either certainly 
or contingently to the payment or transfer 
of any money whether being or constituting 
a charge or incumbrance upon the property 
or not, such money is tobe deemed the 
whole or part, as the case may be, of the 
consideration in respect whereof the transfer 
is chargeable with ad valorem duty. There 
was difference of opinion between various 
High Courts in India as tothe meaning of 
that section, and accordingly on amend- 
ment, an explanation was added in these 
terms : 

“Ezplanation,—In the case of asale of property 
subject to & mortgage or other incumbrance, any 
unpaid mortgage-money or money charged, toge. 
ther with the interest (if -any) due onthe same, 


shall be deemed to be part of the consideration for 
the sale.” 


In our opinion, the meaning of the gece 


tion, with the Explanation, is clear. The 


consideration for thé sale includes the 
amount of the mortgage debt charged upon 
the property and subject to which the sale 
is made, The whole mortgage debt is 
charged on every part of the property. It 
would be impossible for the holder of a one- 
fourth share successfully to contend that. 
the mortgagee could only recover one-fourth 
of the mortgage debt from his share, He 
might havea right of contribution against. 
his co-owners, but that is not a matter 
which affects the mortgagee. The whole of 
the moftgage debt being charged on the 
one-fourth share included iu the conveyance. 
Section 24 provides that that mortgage 
debt must be included in the consider. 
ation for the purposes of stamp duty. No 
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doubt, such a view of the Act is hard 
upon the purchaser. But the whole princi- 
ple of s. 24, which is founded on 8. 57, 
English Stamp Act, is-hard upon the pur- 
chaser, because he is charged duty on 
something which he .has not acquired, 
namely, the interest of the mortgagee. If 
our opinion is right, where the equity of 
redemption is sold in parts the revenue 
authorities are entitled to charge, on the 
sale of each part, stamp duty, which in- 
cludes the amount of the whole mortgage 
debt, with the result that they may collect 
stamp duty on the mortgage-debt many 
times over, However, that is the effect of 
the section, and it- was construed in that 
sense by this Courtin In re Vishnu Keshav 
Sathe (1), which was a case decided before 
the addition of the first proviso to s. 24, 
but, so far as the present question is con- 
cerned, is a direct authority. In Alpe on 
“Stamp Duties,” Edn, 21, at p. 142, in a 
note to s. 57, English Stamp Act, this state- 
ment appears : 

“A conveyance on sale of a moiety or other part of 
mortgaged property must be stamped with ad valo- 
rem duty under s. 57 in respect of themoiety or other 
proportionate part of the amount owing on the mort- 
gage for principal and interest.” 

No authority is cited for that proposition, 
but as “Alpe” is the recognized authority 
on stamp duties, we have no doubt that 
so dogmatic a statement was based on an 
inquiry made by the learned authors of 
the Inland Revenue Authorities to ascertain 
what their practice was; and if we may 
say so, to treat the mortgage money as 
apportioned, and to charge stamp duty only 
on the proportion attributable to the share 
of the property conveyed, seems just and 
reasonable. We may commend that passage 
in Alpe to the attention of the revenue 
authorities inIndia ; but so far as the law 
is concerned, we must answer the reference 
by saying that the Btamp duty on thein- 
denture of June 26, 1939 must be calculated 
on a total sum of Rs. 80,633. 

D Answer accordingly. 

(1)10B 58, 
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MADRAS HIGH COURT 
Appeal No. 349 of 1936 
October 2, 1939 
WADSWÒRTH, J. 
PREREPA BHAGAVAT SASTRULU 
AND ANGTHER— APPELLANTS 
versus 
SARIDEY LAKSHMIKANTAM— 
RESPONDENT 
Hindu Law—Maintenance—Concudine—Eztstence 
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of children to her, whether condition precedent to: 
Mmaintenance— PracticeRemand—General rule— 
Remand held justified. 

A permanently kept concubine of a Hindu may 
be entitled to maintenance even though she is 
childless. View of Speneer, J.. in 90 Ind. Oas. 983 (1), 
dissented from. Khemkor v. Umaishankar (2) and 
96 Ind. Oas. 20 (3), explained. 

As a general rule, it if undesirable to remand a 
case merely inorder to give an opportunity to both 
parties to adduce evidence which might and ought 
to have been put before the trial Court; and there 
ig a clear danger that such a remand order may in 
effect be an invitation to. perjury. 

But where the Appellate Court found that the 
concubine of a} deceased Hindu was entitled to main- 
tenance and having regard to the fact that she had 
got a decree ina connected suit fora ceftain debt 
due from the estate of the deceased and that there 
was another claim for maintenance against the 
same estate brought by a widow of the deceased 
which had been remanded for taking further evi- 
dence as tothe quantum of the assets and liabilities 
of the estate, remanded the case of the concubine for 
further evidence on the same point, the evidence in 
both suits to be taken in common the remand was 
held justified and proper. 


A. against an order of the Sub-Judge 
Hilore, dated September 19, 1935, 


Messrs. V. Govindarajachari and K. 
Kameswara Rao, for the Appellante. 

Messrs. V, P. Somasundaram and S. Rama 
murthi, for the Respondent. 


Judgment.—This appeal airses a ques- 
tion regarding the right of the permanently 
kept concubine of a deceased Hindu to calim 
maintenance when she has not had a child 
by*the deceased. It is a question upon 
which authority is meagre. The only defi- 
nite pronouncement is contained in an obi- 
ter dictum of Spencer J., at p. 810 in the 
casein Rama Raja Thevar v. Papammal (1), 
The learned Judge was dealing with a 
case of a claim by a concubine who in fact 
had a daughter by her deceased paramour. 
In laying down the conditions upon which 
a concubine may be entitled to main- 
tenance, he observes : 

“Another condition that has been put on the right 
of a concubine to be maintained ia that she should 
be the mother of illegitimate children.” 
quoting as authorities the case in Khemkor 
v. Umaishankar (2) and Strange’s Hindu 
Law, Chap. VIII, p. 174. The other learned 
Judge while agreeing generally with the 
conclusion of Spencer, J,, says nothing about 
the question whether the right of maine 
tenance depends upon the existence of 
children by the concubine, Turning to the 
authorities for this pronouncement I find 
that the case in Khemkor v. Umaishankar 

(2) does not lay down åny rule that a cons 

(1) 48 M 805; 90 Ind. Cas, 983; A I R 1925 Mad, 
Mad. 1230;49 ML J 348; 22 L W 710. 

(2) 10 Bom. H O R 381. 
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cubine who has. no ebildren- is, disentitled 
tö maintenancé., The judgment. is very 
short and. the essential point is.found-in 
one sentence which ig: *" «~ 7 tea  7. 
“We also agree with the Judge in thinking ‘that as 
the mother-of the illegitimate ‘children of Ranchor, 
i. e. as his concubine, she is‘entitled to maintenance.” 
‘.The judgment qtotes as authority 
Strange’s Hindu Law and West and Bubler. 
‘This passage may well be an indication that 
the essential criterion is not whether the 
claimant is the mother of illegitimate 
children but whether she was a regularly 
kept concubine of the deceased. When we 
turn to¢he passage in Strange, Vol. 1. p, 174 
we find the learned author after referring to 
the rights of illegitimate children to main- 
tenance adds the sentence, “the mothers of 
such children also have a like claim,” The 
contrary proposition that concubines who 
“aye not the mothers of illegitimate children 
have no claim to maintenance is not stated. 
I have not beenable to verify the passage 
in the old edition of West and Buhler quoted 
by the learned Chief Justice in Khemkor's 
case (2). Turning to the original texts in the 
Mitakshara upon which the right of a cone 
cubine to maintenance is built, we find very 
little assistance. Ohap. IL, s. l, para. 27 
contains the following: “It is said by Katya. 
yana, ‘heirless property goes to the King, 
deducting however a subsistence for the 
females'.” Then in para. 28: 
“This relates to women kept in concubinage, for 


the term employed is “females” (yoshid), The "text 
of Narada likewise relates to concubines,’ 


There is nothing in these texts to indi» 
cate that the question whether or not a 
concubine has children has any bearing on 
her right to maintenance. The learned edi- 
tor of the latest edition of Mayne’s Hindu 
Law, p. 824 points out the lack of authority 
for the pronouncement of Spencer, J. to 
which I have referred and expresses the op- 
nion that a barren concubine is entitled to 
meintenance just as much as a barren widow 
In the case in Nagubai v. Monghibhai (3), 
the Privy Council had occassion to deal at 
length with the question of the right of a 
ecneubine to maintenance, particularly with 
reference to what is required to bring a 
concubine within the category of avarudha 
stri. That was a case in which the woman 
in question had a chiid and their Lordships 
do not consider whether the right of main- 
tenance is or is not affected by the existence 
or absence of children. But they do lay down 


(3) 50 B 604; 96 Ind.” Cas. 20; A IR1926 P 073; 
53 1A 153; 24. A L J 729; (1926) M W N 514,30 WN 
599: 44 O L J 58; 24 L W 309; 28 Bom. L R 1143; 51 M 
L J 577; 310 W N 128 (P O). 
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that a woman may be an avarudha stri under — 
modern conditicns even if she is not living 
with the family of her paramour, thius-over- 
ruling one of the conditions which Spencer, 
J. accepts as necessary to support the 
claim of a concubine to maintenance. The 
argument from silence is, of course, dan- 
gerous, but it may be remarked that the 
judgment contains no reference to any limi- 
tation of the right to maintenance to cone 
cubines who have children, It seems to me 
with great respect that the proposition laid 
down in the obiter dictum of Spencer J. 
isone which has been constructed on an 
erroneous inference from the sentence in 
‘Strange’s Hindu Law and the sentence in 
Khemkor v. Umaishankar (2) to which I have 
referred, that it is unsupported by any text 
and that it cannot be held to be authorita- 
There is no apparent logical or moral 
basis for the alleged rule and it has not 
been shown to have the support of custom. 
I therefore come to the conclusion that a 
permanently kept concubine of a Hindu 
may be entitled to maintenance even though 
she is childless. This disposes of the main 
question in the present appeal. 

The subsidiary question relates to the 
Propriety of the orderof remand. The 
learned District Munsif did record a finding 
as to the proper rate of maintenance when 
holding that the plaintiff was not entitled 
to maintenance at all. He records however 
that there is practically no evidence re- 
garding the income of the estate of the 
deceased paramour of the plaintiff. When 
hearing the appeal thelearned Subordinate 
Judge found that the plaintiff was entitled 
to maintenance and having regard to the 
fact that the plaintiff had got a decree in a 
connected suit for a certain debt due from 
the estate of the deceased and that there 
was another claim for maintenance against 
the same estate brought by a widow of the 
deceased which had been remanded for 
taking further evidence as to the quantum 
of the assets and liabilities of the estate, 
the learned Subordinate Judge came to the 
conclusion that it was desirable to remand 
this suit also for further evidence on the 
same point, the evidence in both suits to be 
taken in common, The parties agreed to 
the latter course. But, it is contended in 
appeal that there was no justification for 
the remand having regard to the fact that 
the amount of maintenance had already 
been decided on the evidence available by 
the. trial Judge. With some hesitation I 
come to the conclusion that there are no 
sufficient grounds for interfering with the 
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remand order, As a general rule, it is un- 
desirable to remand a case merely-in order 
to give an opportunity to both parties to 
adduce evidence which might and ought to 
have been put before the trial Court; and 
there is a clear danger that such a remand 
order may in effect be an invitation to 
- perjury. - 

But in the circumstancės of the present. 
case there was something to be said for the 
remand, The claim for maintenance of the 
plaintiff and the claim for maintenance of 
the widow in the connected suit both had 
to be borne by the estate of the deceased 
which also had to meet the decree in the 
present appellant’s other suit. In order to 
arrive at the correct rate of maintenance 
tothe widow and to the concubine it was 
desirable to consider both claims with re- 
ference to the available assets and the de- 
mands legitimately made upon such assets. 
From this point of view there is a good 
deal to be said for deciding the two maine 
tenance claims contemporanesusly after a 
full enquiry regarding the available assets. 
I do not therefore think it necessary to 
interfere with the order of remand and I 
uphold the learned Subordinate Judge’s 
wiew as to the legality of the plaintiff's 
claim for maintenance. In the result theres 
fore the appeal is dismissed with costs. 
(Leave to appeal granted.) 

N.-D. Appeal dismissed. 
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‘ALLAHABAD HIGH COURT 
Second Appeal No. 1129 of 1938 
February 29, 1940 
IQBAL AHMAD, J. 
ALIMULLAH-—-DEFENDANT—APPELLANT 
VETSUS 
MOHAMMAD KHALIL—PLAINTIPF AND 
ANOTRER— DEPEN DANT— RESPONDENTS 
Pre-emption—A person transferring land to another 
inexchange of latter's land—Transfer making latter 
co.sharer —T hird party's suit for pre-emption — Sub- 
sequently the former obtaining decree under s. 119, 
Transfer of Property Act (IV of 1882), for return of 
land—This fact, if entitles pre-emptor to pre-empt 
—Transfer of Property Act (IV of 1882), s, 119— 
- Effect of decree directing return of thing trans- 
ferred. : 
gigi for pre-emption does not lie against a vendee 
who, on the date of the sale, sought to be pre-empted 
had an interest in the mahal, even though that in- 
terest is defeasible. ; 
Hence where a person transfers land te another in 
exchange of the latter's land by which transfer the 
latter becomes a co-sharer, the fact that after the 
. suit of pre-emption by a third person the former has 
obtained a decree for return of the land under 8. 119, 
T. P. Act, would not give the pre-emptor any right to 
“pre-eempt, 148 Ind. Oas, 656 (1), relied on, 
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e The effect of a decree directing the “return of the 
thing transferred,” is not to declare that the exchange 
The effect of such a 
‘decree is to, divest the title of one of the parties to 
the.exchange and to vest that title in the original 
owner who had given that Property in exchange, It 
follows that till the date -of the decree directing the 
return ofthe property the titloto that property 
remains with the person to whom the same was given 
‘in exchange. It is therefore, manifest that the 
exchange holds good till the date of the decreo, 


o S.A, frem the decree of the Civil J udge, 
Azamgarh, dated February 26, 1938. 
Mr. M, Waliullah, for the Appellant, 
“Mr, K. L. Misra, for the Respondents, 


Judgment.—This is an appeal by Ali- 
mullah defendant-vendee, arising out of a 
pre-emption suit. The vendee contested the 
suit inter alia on the ground that Mohame 
mad Khalil, plaintiff-respondent, had no 
preferential right of pre-emption as against 
him. This contention of the vendee wag 
overruled by both the Oourts below and 
Mohammad. Khalil’s suit was decreed in 
part, In order to appreciate this contention 
of the vendee, it is necessasy to state the 
following facts; On July 1, 1935, Moham» 
mad Yakub vendor entered into a trange 
action of exchange with Alimullah, The 
transaction was effected by a registered 
instrument. By the deed of exchange, 
Yakub transferred a one pie share to Ali- 
mullah in the village in which the pre- 
empted property is situated, and Alimullah 
in exchange gave to Yakub two specifie 
plots in another village called Nagaria. 
Thereafter, on July 22, 1935, Yakub sold a 
four pies share to Alimullah for an ostensi- 
ble consideration of Rs. 374. Mohammad 
Khalil, plaintiff-respondent, then brought 
the suit for pre-emption giving rise to 
the present appeal. In the plaint he 
alleged that the exchange and the sale 
were parts of one and the same transac- 
tion and that the actual consideration paid 
by Alimullah with respect to both the trange 
actions was only Ra. 300, It was also 
stated in the plaint, that Alimullah had no 
right to transfer the two plots in village 
Nagaria. On these allegations Mohammad 
Khalil prayed for a decree for possession of 
the five pies share by right of pre-emption 
on payment of Rs. 800. 

The allegation that the exchange and the 
sale were partsof the same transaction was 
denied by Alimullah and he asserted that 
the exchange was a separate transaction 
and, by Virtue of the eXchange, he became 
a co-sharer in the village, and, as such, the 
plaintif had not a preferential Tight of 
Preemption as against him. He algo 
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contended that the‘consideration entered in. 
the sale deed was correct. The findings 


of both the Courts below on these ques» 
tions are in favour of Alimullah vendee and 


there is no dispute about these points in: 
that- 


Mohammad Yakub waé not able to get pos- 


the present appeal. It appears 
geesion over the two plots given to him in 
exchange by Alimullah. Mohammad Yakub 
then brought a suit for return of the ong 
pie share given by him in exchange to Alie 
mullah. This suit, though contested by 
Alimullah, was decreed by the trial Court, 
and the decision of that Court was, on 
appeal, affirmed by the District Judge. It 
is, therefore, clear that, during the pen- 
dency of the suit for pre-emption giving 
rise to the present appeal Yakub had ob- 
-.tained a decree for the return of the one pie 
share given by him in exchange to Ali- 
mullah. The contention put forward by 
Alimullah in the Court below was that, as 
on tte date cf the sale sought to be pre- 
empted es aleo on the date of the institution 
of the suit for preemption he was entitled 
to the one pie share given to him by 
‘excharge, Mohammad Khalil had not a 
‘preferential right of pre-emption as against 
him. The argument put forward on behalf 
cf Mohammad Khalil, on the otherhand, 
-was that asthe suit of Yakub for the re- 
“turn ‘of one pie share was decreed it must 
“be held that the exchange was void from 
the very outset and Alimullah had néver 
any title to one pie share, This contention 
-of Mohammad Khalil, as already stated, 
prevailéd in the Courts below, J um unable 
. fo agree with the decisions of the Courts 
. below. It was beld by a Full Bench of 
- of this Court in Tara Chand v. Radha Sami 
Satsang Sabha (1), that 
“a vendee can be a co-sharer within the meaning of 
_ 8.4 (1), Pre-emiption Act, at the time of the sale deed 


in his favour if he possesses merely a defeasible 
interest in the mahal.” 

The case is an authority for the proposi- 
ticn that a suit for pre-emption does not 
lie against a vendee who on the date of 
the sale, sought to be pre-empted had an 
interest in tte mahal, even though that 
interest is defeasible. The only exception to 
this rule, according tothe Full Bench de- 
cision, is furnished by cases in which there 
are successive sales in favour of the vendee 
and each of those sales is pre-empted by 
the preemptor. In such a case the vendee 
ig not entitled to defeat the suit for pre- 
emption asregards the second sale deed in 

(1) (1934) A L J301; 148 Ind. Cas. 656; AIR 1934 
All, 343; 56 A 668;6 R A 760; 1934 A L R 4:6 
(F B). 3 
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acquired by him under the first sale deed. 
The reason for this ruleis stated to be 
that where a pre-eemptor pre-empts the first 
sale deed in favour of the vendee he destroys 
the very foundation on which the vendee 
could base his defence in bar of the suit 
for preemption of the second sale in his 
favour, In the case before me, there is ne 
question of successive sale deedsin favour 
of Alimullah, defendant-appellant, and the 
exception to the rule noticed above has, 
therefore, no application to the case. It 
cannot be disputed that by the exchange 
Mohammad Yakub had transferred a one 
pie share to Alimullah. The exchange was 
effected by means of a registered instrument. 
and, therefore, conveyed good title to Ali- 
mullah to the one pie share. It is, however, 
a fact that Alimullah was not solely entitled 
to the two plots given by him in exchange 
to Mohammad Yakub. In view of the defect 
in the title of Alimullah to the two plots 
Mohammad Yakub had by virtue of s. 119, 
T. P. Act, a right to claim damages from. 
Alimullahor to sue for the return of the 
one pie skare. It is this latter right that 
Yakub exercised by bringing the suit refer- 
red to above against Alimullah. That suit, 
aa stated before, was decreed and Yakub 
got back his one pie share. This, however, 
happened after the date of the institution 
of the suit for pre-emption filed by Moham- 
mad Khalil. 

The question then arises whether on 
these facts Mohammed Khalil was entitled 
to preeempt the sale of four pies share in 
favour of Alimullah. In my judgmeut, the: 
answer must be in the negative. It is well- 
settled that a right of preémption can be 
exercised only if the right exists on three 
material dates, viz, on the date of the sale 
s2vght tobe pre-empted, on the date of the 
suit, and on the date of the decree of the 
trial Court. If aright of pre-emption does. 
not exist on any cne of these three dates the 
suit for pre-emation cannct be decreed. In 
view of the fact that Yakub’s suit forthe 
return of one pie share was decreed prior to. 
-the decision by the trial Court of the suit 


“giving rise to the present appeal,it may be 


assumed that the plaintif had theright of 
pre-emption on the date of the decree of the- 
trial Court, But, in my opinion, Mohammad. 
Khalil had no preferential right of pre- 
emption either on the date of the sale or 
on the date of the institution of the pree- 
emption suit by him. The deed of 
exchange was perfectly valid and conveyed 
a good title to Alimullah with respect to 
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the one pie share given to him, It was 
however subject to auch rights as Yakub 
may have because of the statutory provision’ 
contained in s. 119, 'T. P. Act. But notwith- 
standing those provisions, Mohammad 


Yakub had the option of not availing him-. 


self of either of the two remedies provided 
for by s, 119. In other words, it was per 
‘fectly open to Yakub to remain content 
with the possession of the fractional share 
Owned by Alimullah in the two plots given 
by him in exchange. In such a case, it could 
not be said that the exchange was not 
binding and operative so far as the parties 
to that transaction were concerned. 

It is however a fact that Mohammad 
Yakub successfully. claimed the return of 
the one pie share given in exchange. The 
effect of the decree in favour of Mohammad 
Yakub was to pass the title to one pie 
share from Alimullah to Mohammad Yakub 
from the date of the decree, This follows 
from the use of the word “return” in s. 119, 
The effect of a decree directing the “return 
of the thing transferred,” in any judgment, 
is not to declare that the exchange was void 
from the very outset. The effect of such 
a decree is to divest the title of one of 
the parties tothe exchange and to vest that 
title inthe original owner who had given 
that property in exchange. It follows that 
till the-date of the decree directing the 
return ofthe property the title to that pro- 
perty remains with the person to whom the 
same was given in exchange, It is therefore 
manifest that the exchange holds good till 
the date of the decree. That the exchange 
holds good till a decree dirécting the return 
of the property--is passed is also apparent 
from the fact that an alternative right is 
given bys. 119 to claim damages for the 
loss. If only damages are claimed and not 
the return of the pfoperty itis clear that 
the transactionof exchange will stand. 

This conclusion becomes all the more 
irresistible when one keeps in view the fact 
that the right to cialm “return of the. thing 
transferred” can be exercised only against 
a party to the exchange or his legal repre- 
sentative or a transferee from him without 
consideration, This right is not enforceable 
against a transferee for consideration for 
the simple reason that so long asa claim 
for the return of the transferred thing is not 
brought, the title to that thing “remains 
vested in the person to whom it was given 
in exchange. In the view that I take it must 
be held that Alimullah had a good title to 
the one pie share both on the date 
of the sale and on the date of the 
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‘suit for pre-emption, At any. rate he 
had at least a defeasible title to the 
one pie share. The plaintiff- respondent 
entitled to exercise the 
right of ‘pre-emption either on the date of 
‘the sale oron the date of the suit. His 
suit was therefore wrongly decreed by the 
Oourts below. For the reasons given above, 
Tallow this appeal, set aside the decrees 
òf the Coufts below and dismiss the plain» 
tiff's suit with costs in all Courts. Leave 


to appeal under the Letters Patent is 
granted. . 
D. Appeal allowed. 


— 
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1933—Hardship allowance, when should be added to 
crop basis of estate—Words “ tobe added automati- 
calby"’ incl, (2) are limited by words “in accordance 
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cl, (2), meaning of—Tea Control Rules (1933), r. 4 
(b) (D—Rule is intra vires of statute—Construc- 
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The Tea Oontrol Acts of 1933 and 1938, are clear- 
ly in pari materia and the rule with regard to such 
Act is that: ‘where there are different statutes in part 
materia, though madeat different times, or even ex- 
pired and not referring to each other, they shall be 
taken and construed together, as one system and ag 
explanatory of each other.’ On this principle, cl. 1 
of the Schedule to the 1938 Act May betaken ag 
explanatory of the legal effect of the statutory rules 
under the Act of 1933. fp. 391, col. 2.1 

The Legislatura in enacting cl. 1 of the Schedule 
to the Act of 1938 could not have intended to pro- 
vide that a hardship allowance should be added to 
the crop basis ofan estate if auch crop basis already 
included the hardship allowance in question, There- 
fore, the intention of cl. 1 of the Schedule to the 1938 
Act in respect of hardship allowances was that such 
allowances should be added to a figure which dil not 
include these allowances [p. 391, col. 2; p 392, col. 1.) 

The words “to be added automatically ” in cl, (2) 
of Sch, Ito the Tea Control Act of 1938 are clearly 
limited by the following words: “ ip accordance 
with the scales that may be fixed for different loca- 
lities in the prescribed manner.” The implication 
of the latter words is that the Oentral Govt. have 
an unfettered discretion withregard to the fixation 
of the scales of these allowances and there is no 
reason that such scales should not be regulated in 
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‘any manner that the Central Govt. may think just 
and equitable, provided, of course, that the scales so 
fixed do not result in an actual reduction of the 
initial figure calculated under cl, (1) of the Schedule 
to the 1933 Act. [p. 394, col, 1.] 

The expression “young areas 1” in cl. (2) of the 
Schedule tothe Tea Contgol Act of 1938, must be 
taken to mean young clearings planted or replanted 


with tea on or atter January 1, 1926, 
Rule 4 (b) (1) of the Tea Control Rules, 1938, is 


intra vires ofthe statute. 

In construing T. 4 (b) (1) of the Tea Gontrol Rules, 
1938, and for the purpose’ of avoiding repugnancy 
the words “in accordance with the rales under the 
Tea Control Act, 1933 ” should be omitted. Tf 
these wards are omitted the preceding words “ in- 
cluded in the crop basis for the year 1937-1938 ” 


will be read as meaning inclyged in the crop basis 


for the year 1937-1938, whether infact, by reason of 
special treatment under rr. 4 and 5 ofthe 1933 Rules, 
or legally (in the case of “ young clearings” allow- 
ances) by reason of Te 1 (2) of those rules, [p. 393, 


col. L.J , 
The expression “ young clearings’ in the latter 


part of r. 4 (b) (1) has been used in the same sense 
as the expression ‘“* young 


areas” has been used in 
ol. (2) of the Schedule to Act VIII of 1938. (p. 396, 


col. 2; p. 397, col. 1.) . 
Tn construing statutes & Court of Law may reject 


words of surplusage if it is clear that otherwise the 
manifest intention of the Legislature will be defeat- 
ed. [p. 392, col, 1.] 

Sir A. K. Roy, (Advocate-General, 
Bengal) Messrs. S. R, Das, (in No. 312 only) 
and Bhupendra Chandra Guha, for the 
Appellant, 


Messrs. S, M. Bose, 
India) (in No. 312 only), 
Fanindra Mohan Sanyal, 


dent, 
F. M. A. No. 312 of 1938. 


Judgment.—This is an appeal by the 
. Bijaynagar Tea Oo, Ltd. against the order 
of the Indian Tea Licensing Committee, 
dated October 14, 1938, under which the 
crop basis of their estate was calculated 
to be 1,96,524 lbs. Similar appeals have 
been filed by the Malhati Tea Syndicate 
“ Litd., and by the Kadambini Tea Oo. Ltd., 
against the orders of the Indian Tea 
Licensing Committee under which the crop 
basis of those estates was fixed for the year 
1938-39, but, as the points at issue between 
the appellant companies and the committee 
are the same in each of these cases, it has 
been agreed between the parties that these 
appeals will be governed by the decision 
in the appeal which has been filed on 
behalf of Bijaynagar Tea Oo. Ltd. Bot 
.the parties to the present appeal have 
- dispensed with preof of the documents re- 
produced in the brief which has been pre- 
` pared for the use of the Court and they 
' have also agreed to admit in evidence the 
. Administration Report of the Indian Tea 


(Advocate-General, 
J. A. Clough and 
for the Respon- 
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Licensing Committee for the period from 
April 1, 1933 to March 31, 1938. The case 
for the Bijaynagar Tea Co. Ltd., is to the 
effect that they have an area of 328.94 
acres under tea which had been planted be- 
tween 1926 and 1932; the major portion of 
the estate consisting of 280 acres had been 
planted in 1926-27 whereas the remaining 
portions had been planted in the succeeding 
years. The appellant company maintain 
that, contrary to the provisions ofthe Tea 
Control Act, 1938, they had been allotted ` 
an export quota for the year 1938-1939 on 
a crop basis of 1,96,523 lbs, only. This 
figure had been calculated in the following 
way : 


lbs. ~ 
(1) Maximum production in 1932 1,34,948 
(2) Statutory allowance for young 
clearings under Sch. I to the 
Rules under s. 23 of Act XXIV 
of 1933 ace 19,576 
(3) Allowance for special hardship 
under rr. 4 and 5 of the above- 
mentioned Rules NA 42,000 
Total  1,96,524 


The company Maintain that upon a core 
rect application of the principles laid down - 
in Sch. I to Act VIII of 193s, their crop 
basis for the year 1933-39 would be as 
follows : 


(a) Under cl. (1) of the Schedule 
to the Act : 

(1) Crop basis for 1937-38 aa 

(2) Allowance for special hard- 

ship determined under rr. 4 

and 5 of the Rules under 

s. 23 of Act XXIV of 1933. 

(b) Under cl. (2) of the Schedule 
: to the Act :, 

Allowance for young areas, accord- 

ing to Item No. 13 of Sch. I, 

_ Tea Control Rules, 1938, i. e., 

32898 acres at 484 lbs. per 

acre 


Ibs. 


1,96,524 


42,000 


1,59,206 


Total  3,97,120 


, The above claim is made on the assump- 
tion that r. 4 ib), Tea Control Rules, 193g, 
is ultra vires of the statute. On the assump: 
tion however that the abovementioned rule 
is intra vires, the company claim that they 
are entitled, in any event, to certain allow: 
ances for young areas calculated at several 
alternative rates which are ` mentioned in 
their statement of claim. In this connexion 
it was admitted by the learned Advocate: 
General of Bengal during the course of his 
arguments that, ifr. 4 (b) of the 1938 rule 
ia found to be inira vires, the committee 
would be justified in deducting 19,576 lbs. 
on account of the statutory allowance fol 
young clearings, from the figure of 28,014 lbs, 
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mentioned in para. 18 of the statement of 
claim, His final contention as regards the 
allowance due to the estate under cl, (2) 
ofthe Schedule to the 1938 Act was that 
the estate would in any event be entitled to 
an allowance under this head, the amount 
of which would depend upon the view taken 
as tothe deduction which might be made 
on account oi (1) the yield which the young 
areas contributed tothe production of the 
estate in 1932 and (2) the hardship allows 
ance of 42,000 lbs. granted to the estate in 
1937-38, 

The main contentions of the Indian Tea 
Licensing Uommittee were as follows: As 
regards cl. (1) of the Schedule to the Act of 
1938 the Committee’s case is that the hard- 
ship allowance of 42,000 lbs. did not form 
part of the crop basis of the estate for the 
year 1937-38 within the meaning. of r. l 
of the rules made under s. 23, Tea Control 
Act (Act XXIV) of 1933. They maintain 
that this allowance had been made in rese 
pect of 280 acres of the estate which had 
been planted in the year 1926-27 and, 
as the estate was not entitled to any allow- 
ance in respect thereof by the provisions of 
the Tea Control Act of 1933, there was a 
case of special hardship with regard to 
this area. On this ground the aforesaid 
special hardship allowance of 42,0001bs. was 
` allotted in respect of the said area and was 
added to the crop basis figure for the year 
1937-38 making a total of 1,96.524 lbs, The 
Committee further maintain that r, 4 (b), 
Tea Control Rules, 1938, is intra vires of the 
statute and that the proper deductions had 
been made in accordance with the provi- 
sions of this Rule, The following issues 
were framed by this Court on June 26, 
1939 ; 


“1, What is the initial figure which must be as- 
certained for the purpose of cl.(1) of the Schedule 
to Act VIII of 1938 with a view to the calculation of 
the crop basis of the estate for 1938-39 ? 

1 (a). Forthe purpose of calculating the figure 
under cl, (1) of the Schedule was the Oommittee 
bound to add (forty-two thousand pounds) 42,000 Ibs, 
hardship allowance to the figure—1,96,524 lbs. ? 

2, To what allowance, if any, is the Oompany 
entitled in respect of young areas under cl, 2 of the 
Schedule to the Act? 

2 (a). In calculating allowances for young areas 
was the Oommittee entitled: (i) to deduct 1,31,192 
Ibs. as per Item No. 13 of &ch, II to the Rules instead 
of |1,34,948 Ibs. on account of the yield of the 
young areas to the production of the estate in 
1932? (ii) to deduct the hardship allowance in 
respect of 82 acres planted in 1926 and 198 acres 
planted in 1927 and allotted in 1937-38, namely 
42,000 lbs? (iii) to deduct the young clearings 
allowance for 1937-38, namely 19,576 lbs. ? 

3. Is_ r. 4 (b), Tea Control Act of 1938, ultra 
wires? If so, in what respect ? 
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. 3 (a). If r, 4 (b) or a part thereof is ultra vires 
is the estate entitled to an addition for young 
areas calculated according to Sch. I (18) to the 
Rules or to any other addition, and if so how 
calculated ? 

3 (b). In calculating the crop basis of the estate 
was the Committee bound to add an allowance for 
young areas—1,59,206 lbg. without any deduction? 

Was satisfactory evidence not forthcoming 
before the Committee as to the yield which the 
young areas concerned contributed to the produc- 
tion of the estate for the year 1932 ? 

#5. Was the crop basis of the estate for 1933.39 
properly ascertained by the Committee ? 

6. To what relief, if any, is the appellant 
entitled ?” : h ; 

The first question for consideration is 
whether the Committee were correct in 
adopting 1,96,524%bs. as the initial figure 
under cl. (1) of the Schedule to Act VIII 
of 1938, for the purpose of calculating the 
crop basis of the estate for the year 
1938-39. This clause is in the following 
terms : 

“The crop basis of a tea estate for each financial 
year shall on and from April J, 1938, be the crop 
basis which was ascertained for such tea estate for 
the financial year 1937-38 or the highest figure 
fixed for any yearafter investigation by the Com- 
mittee whichever be higher, in accordance with 
the rules under the Tea Control Act, 1933, with 
the addition of allowances for special hardahip 
determined under rr. 4 and 5 framed under s, 23, 
Tea Control Act, 1933.” . 

The main contention of „the learnea 
Advocate-General of Bengal is that for the 
purpose of this clause the Committee should 
have treated the figure of 1,96,524 Ibs, 
as*the ascertained crop basis of the estate 
for the year 1937-38 and should then 
have added the figure of 42,000 lbs, which 
was granted to the estate as a hardship 
allowance for the year 1937-38. The details 
of the crop basis figure which the 
Committee adopted for the purpose of 
cl. (1) of the Schedule are admittedly as 


follows : 


lbs, 
(1) Maximum production for 1932 ... 1,34,948 
(2) Statatory allowance for young 
clearings under the 1933 Rules 19,576 ° 
(3) Special hardship allowance under 
tr, 4 and 5 of the 1933 Rules ... 42,000 


Total  1,96,524 


The contention of the learned Advocate- 
General therefore assumes that for the 
purposes of cl. (1) of the Schedule the estate 
is entitled twice to the benefit of the harde 
ship allowance, namely once as being ine 
cluded in the ascertained crop basis for the 
year 1937-38 and again as an addition to 
this ascertained crop basis under the terms 
of the latter part of cl. (1) of the Schedule. 
On this point the contention of the learned 
Advocate-General of India is that a hard» 
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ship allowance could not be legally included 
in the crop basis under the 1933 Ruled 
and it therefore follows that the expression 
“crop basis which was ascertained for such 
tea estate in the financial year 1937-38" 
must refer tothe crop basis figure which 
was ascertained for that year excluding any 
hardship allowance which may have been 
granted for the year in question. According 
to his argument the crop basis so ascers 
tained would be ° © 


; . Ibs. 

(1) Maximum production for 1932 ... 1,34,948 

(2) Statutory allowance for young : 
Gjearings under the 1933 Rules 19,576 





e Total  1,54,524 
To the abcve figure would be added 
42,0C0 Ibs. (on account of the special hard- 
ship allowance granted to the estate in 
1937-38) in accordance with the latter por- 
tion of cl. (1) of the Schedule the resultant 
figure being 1,96,524 iba. The correct deter- 
mination of ihis question depends upon the 
‘construction of the rules framed by the 
Central Gcvt. under s. 23 of Act XXIV 
‘of 1933. A question similar to the one 
-which is now under discussion arcee for 
consideration in Sundarpur Tea Estate v. 
‘Incian Tea Licensing Committee Royal 
Exchange (1), and in my judgment in that 
case I made the following observations : 
“Under the Act of 1933 it is clear that the ex- 
pression ‘crop basis of the estate’ had a somewhat 
more restricted meaning than it has under the 
new Act of 1938, The expression is defined im the 
Tules under the Act of 1933 as meaning. 
“The maximum production ofa tea estate in any 
- one of the years 1929, 1920, 1931 and 1932 with 


addition of an allowance for young clearings on 
the scale set forth in Sch. I.’ 

Thus the crop basisof the estate clearly did not 
include hardship allowances which might be 
granted with the permission of the Governor- 
General in Council in accordance with the proce- 
dure prescribed in rr. 4 and 5. 

(5) The main object of the application of the 
rules was to regulate the manner in which the 


export quotas of tea estates should be determined. - 


e Under r. 4 the Committee were empowered in 
cases of special hardship and with the permission 
of the Governor-General in Council ‘to ` modify 

| the application of the foregoing rules, i. e.rr. 1 to 
3. In other words, they might in cases of special 
hardship allot to a tea estate an export quota in 
excess of the proportion prescribed by r. 2. The 
method which appears to have been normally fol- 
lowed in order to effect this purpose was to allot 
tothe tea estate concerned a hardship allowance 
of a specified number of pounds over and above 
the crop basis figure, and then to calculate the 
export quota figure on the basis of the crop basis 
figure plus the hardship allowance. Although the 
Committee were in this way authorised to modify 
the application of rrel to 3, they were not per- 


(1) 430 W N 764; 184 Ind. Cas. 745; A I R 1939 
A 508; I L R (1939) 2 Cal. 210; 70 O L J 385; 12 RO 
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mitted to modify the rules themselves. It follows 
therefore that it would not have been open to them 
to include hardship allowances in the crop basis of 
a tea estate and thereby modify the definition of 
‘crop basis of a tea estate’ which is contained in 
r. 1 (2). The intention clearly was that these hard- 
ship allowances should be entirely distinct from 
the crop basis and should be allowed in exceptional 
circumstances for the purpose of enabling a tea 
estate to obtain an export quota larger than that 
to which it would be entitled under the ordinary 
application of the rules.” 

The learned Advocate-Genera] of Bengal 
asks me to reconsider the views which I 
expressed on this pointin Sundarpur Tea 
Estate v, Indian Tea Licensing Committee 
Royal Exchange (1), and, in this connection, 
he has referred me to certain portions 
of the correspondence contained in the brief 


“of the documents of the case with which 


we are now dealing and also to some pas- 
sages in the Administration Report of the 
Indian Tea Licensing Oommittee for the 
period from April 1, 1933, to March 31, 
1938 He maintains that these documents 
show that both the Central Govt. and the 
Committee, in fact, treated hardship allow- 
ances as being included in the crop basis 
of estates while the Act of 1933 was in 
force and he further maintains that, on 
a correct interpretation of the law, they 
were warranted in doing so. In support 
of his argument he places particular ter 
liance upon r. 2 of 1933 rules, which is in 
the following terms : 

“The export quota of a tea estate shall be that 
amount of tea which bears the same proportion to 
the crop basis of the estate as the total Indian 
overseas export allotment bears to the total of the 
crop basis of all tea estates.” 


The learned Advocate-General argues 
that, until the total crop basis of all tea 
estates in India had been ascertained, it 
would be impossible to fix the export - quota 
of a particular tea estate under the above- 
mentioned rule and, for the purpose of 
fixing the total crop bhsis figure for India, 
it would be essential to include not only the 
crop basis figures of ali estates calculated 
in accordance with the provisions of r. 1 
but also any additional crop basis allow- 
ances which had been granted to estates - 
which had been accorded special treatment 
under rr. 4 and 5 of the 1933 rules. He 
maintains therefore that the power given 
to the Committee to “modify the applica+ 
tion of the foregoing rules” under r. 4 
meant that they might either calculate the 
crop basis of any estate according to the 
definition contained in r, 1 (2) or in any 
other way which they might consider suite 
able. In other words, he contends that the 
Committee might not only modify thé ap- 
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plication of the rules but altogether dispense 
with them or suspend their operation, The 
learned Advocate-General of India admits 
that, in fact, hardship allowances were in- 
cluded in the crop basis figures for the 
estates concerned while the Act of 1933 
was in operation. He maintains, however, 
that this was done asa measure of practi» 
cal convenience on account of a mistaken 
view of the law. He contends that the cor 
rect legal position with regard to this mat- 
ter is expressed in the foregoing quotations 
from the judgment in Sundarpur Tea 
Estate v. Indian Tea Licensing Committee 
Royal Exchange (1), and he asks me to re- 
affirm the views which I adopted in that 
decision. f 

The object of the 1933 rules was to 
provide a suitable basis of calculation for 
fixing the export quotas of tea estates. Oire 
‘cumstances might arise in which certain 
estates might deserve special treatment in 
this matter and, in my opinion, the special 
treatment contemplated by r. 5 can only 
refer to a temporary increase in the export 
quota to suit the particular circumstances 
of each case in respect of which an applica 
tion for special treatment had been made to 
the Committee. The rules do not define the 
exact method to be followed either by the 
Central Govt. or by the Oommittee in 
according such special treatment to partie 
cular estates and it would therefore have 
been open to them to have adcpted any 
method which they thought suitable for 
this purpose, provided such method was 
consistent with the provisions of the Act 
and the rules framed thereunder. For in- 
stance, there seems to have been no reason 
why it would not have been possible for the 
Oentral Govt. to bave reserved several 
million pounds of tea from the Indian 
Overseas Export Allotment, which was 
notified annually und&r s. 13 of Act XXIV of 
1933, for the purpose of distributing this 
amount in the shape of hardship allowances 
to estates which had made out a case for 
special treatment. There were doubtless 
other methods also which might have been 
suitably adopted, but, whatever method 
might have been followed, the language of 
1. 4 of the 1933 rules does not imply that 
the Committee could be authorized by the 
Central Govt. to ignore, modify or suspend 
the preceding rules. The implication, on 
athe other hand, is to the effect that the 
rules should first be appiied and, in cases 
of special hardship, the result of such 
application might then be- modified by spe- 
cial treatment in favour of particular estates, 
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If it had been intended that hardship al- 
Jowances should be included inthe crop 
basis of tea estates there seems to be no 
reason why such intention should not have 
been clearly expressed in r. 1 (2) of the 
rules which were framed under s. 23 of 
Act XXIV of 1933 oy, in the alternative, 
T. 4 might have been drafted in such way as 
to express clearly any such intention. 

To my mind, it is very siguificant that, 
when thee Tea Control Act was res 
enacted in 1938, the’ language used by the 
Legislature in cl. (1) of the Schedule to the 
new Act assumes that any hardship allow- 
ance which might have been granted to a 
Particular estate vehile the Act of 1933 was 
in operation should be treated as distinct 
from the crop basis figure for the year in 
which it had been granted. In this con: 
nection, I pointed outin Sundarpur Tea 
Estate v. Indian Tea Licensing Committee 
Royal Exchange (1), that the initial crop 
basis figure to be determined under cl. (1) 
of the Schedule will be either the crop 
basis figure for 1937-38 or the highest crop 
basis figure fixed for any precediag year 
after investigation, whichever be higher, 
and after the higher figure has been as- 
certained, there must be added to it in 
either case, that is to say, whether the 
figure is that of 1937-38 or of some pre- 
ceding year, any hardship allowance which 
may have been actually allotted to the tea 
estate in the particular year in question 
under the Act of 1933. The Tea Control 
Acts of 1933 and 1938 are clearly in pari 
materia and the rule with regard tə such 
Acts has been stated in the following 
terms in Maxwell's Interpretation 
Statutes : 

“Probably, the rule as to the exposition of one 
Act by the language of another is satisfactorily 
and most comprehensively laid down in the broad 
statement of Lord Mansfield, that: ‘where there 
are different Statutes in part materia, though 
made at different times, or even expired and not 
referring to each other, they shall be taken and ° 
construed together, as one system and as explanatory 
of each other.” 

On this principle, cl. 1 of the Schedule 
to the 1938 Act may be taken as explana- 
tory of the legal effect of the statutory 
rules under the Act of 1933. If these rules 
are read in the light of cl. 1 of the Sche- 
dule, I do not think there is any doubt that 
the 1933 rules did not warrant the inclu: 
sion of hardship allowances in the crop 
basis of an estate and it is impossible to 
suppose that the Legislature in enacting 
cl. 1 of the Schedule to the Act of 1938 
could have intended to provide that a hard» 
ship allowance should be added to the crop 


of = 
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basis of an estate if such crop basis already 
included the hardship allowance in ques“ 
tion, Such a provision would have placed 
the estates concerned in an unduly advan- 
tageous position with regard to other estates 
which had received no hardship allowance 
and the statute would have resulted in a 
measure of unfairness which it was largely 
designed to prevent. It is therefore reason- 
able to hold that the intention ofcl. 1 of 
the Schedule to the 1938 Act inerespect of 
hardship allowance was that such allow- 
ances should be added to a figure which did 
not include these allowances. In support of 
this patt of his argument the learned Advo- 
cate General of Bengalerelies upon the 
provisions of r. 4 (b) (1), Tea Control Rules, 
1938, which provides for the deduction from 
any allowance for young areas, to which the 


estate may be entitled under Sch. I attache ' 


ed to the 1938 rules, of 

“any special hardship or ‘young clearings’ allow- 
ance included in the crop basis for the year 1937-38 
in accordance with the rules under the Tea Control 
Act, 1933, in respect of the young clearings con- 
cerned.” . 


He argues that, as this rule refers to the 
inclusion of hardship allowances in the crop 
basis under the 1933 rules, it must be 
assumed that the framers of the rule were 
referring to a practice which was legally 
juatified. As already pointed out these allow» 
ances had, in fact, been so included. For 
the reasons which I have already given I 
entirely agree with the learaed Advocate- 
General of India in thinking that this 
practice was not warranted by a proper 
construction of the 1933 rules and there 
can be no doubt that the draftsman of the 
1938 rules was misled by the mistaken 
practice which had been adopted with regard 
to this matter. Had the rule referred merely 
to special hardship allowances in fact in- 
cluded in the crop basis for the year 1937-38 
no exception could have been taken to it, 
, but in my view such hardship allowances 
could not have been so included “in accor- 
dance with the rules under the Tea Control 
Act, 1933.” Such an assumption, in my 
opinion, is contrary not only to the provi- 
sions of the 1933 rules but also to the 
language of cl, (1) of the Schedule to the Act 
of 1938, with which the rules framed under 
the Act must be consistent. In contruing 
statutes it has been held that a Court of 
Law may reject words of surplusage if it is 
clear that otherwise the manifest intention 
of the Legislature will be defeated, and 
Maxwellin hig book on the Interpretation 
of Statuteg has pointed out that 
“the judicial interpreter may deal with!careless and 
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inaccurate words and phrases in the same spirit 
as acritic deals with an obscure or corrupt text, 
when satisfied on solid grounds from the context 
or history of the enactment or from the injustice, 
inconvenience, or absurdity of the consequences to 
which it would lead that the language thus treated 
does not really express the intention and that the 
amendment probably does.” 

Thus in Fisher v. Val de Travers Asphalte 
Co. (2), it was held, in order to give amean- 
ing toa section of a certain statute, that 
certain words contained therein should be 
rejected. In dealing with asimilar ques 
tion in Rex v. Vasey (3), at p. 750 Lord 
Alverstcne, O. J. made the following obser- 
vations : 

“In Maxwell on the Interpretation of Statutes, 
Edn. 3, p. 319, the principle of construction is laid 
down in these terms: ‘Where the language of 4 
statute in its ordinary meaning and grammatical 
construction, leads to a manifest contradiction of the 
apparent purpose of the enactment, or to some incon- 
venience or absurdity, hardship, or injustice, pre- 
sumably not intended, a construction may be put 
upon it which modifies the meaning of the words, 
and even the structure of the sentence’; and for that 
proposition several euthorities are cited. In Salmon 
v. Duncombe (4), Lord Hobhouse in delivering the 
judgment of the Privy Oouncil says: . 

It ig, however, a very serious matter to hold that 
when the main object of a statute is clear it shalt 
be reduced to a nullity, by the drafteman’s unskillful- 
ness or ignorance of law.” 


His Lordehip went on to say that the case 
with which he was dealing was es 
_ “a good instance of the principle that the manifest 
intention of a statute must not be defeated by too 
literal an adhesion to its precise language," 
and that the eection should be so construed 
as to carry out its undoubted object. The 
same principle was followed by Darling, J. 
in Rez v. Ettridge (5), in which his Lord- 
ship held that 

“where no meaning can be given to certain worda 
of a statute without rejecting some ofthose used 
in it, or where the statute would become a nullity 
were allthe words retained, the Oourt has power 
to read a section asthough the words which make 
it meaningless or nullify it were not there.” i 

e 


The learned Judge went on to say : 

“We are of opinion, thatwe mayin reading this 
statute reject words, transpose them or even imply 
words, if this be necessary to give effect to the in- 
tention and meaning of the Legislature, and this 
isto be ascertained from a careful consideration of 
the entire statute.” 

The above-mentioned principles apply 
with equal if not greater force in the 
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consiruction of statutory rules and I am 
therefore of opinion, that in construing r. 4 
(b) (1) of the 1938 Rules and for the pure 
pose of avoiding repugnancy the words “in 
accordance with the rules under the Tea 
Control Act, 1933” should be omitted. If 
these words are Omitted the preceding words 
“included in the crop basis for the year 
1937-1938" will be read as meaning in“ 
cluded in the crop basis forthe year 1937- 
1928 whether in fact, by reason of special 
treatment under rr.4 and 5 of the 1933 
Rules, or legally (in the case of “young 
clearings" allowances) by reason ofr. 1 (2) 
of those rules. In view of tha abovemens 
tioned circumstances I am of opinion, that 
the Committee were correct in their calcu» 
lation of the crop basis figure for the pur- 
pose of cl. (1) of the Schedule and I adhere 
to-the view expressed by me in connection 
with this matter in Sundarpur Tea Estate 
v. Indian Tea Licensing Committee Royal 
Exchange (i). This brings us to the ques- 
tion whether or not the estate is entitled 
to any allowances for young areas under 
cl. (2) of the Schedule to Act VIII of 1938. 
This clause is in the follwing terms : 
“Allowances for young areas, i.e. tea planted from 
January 1, 1926, onwards to be added automati- 


cally in accordance with scales that may be fixed 
.for different localities in the prescribed manner.” 


The prescribed scale for the addition of 
these allowances is to be found in Sch. I to 
the 1938 Rules. This scale appears to have 

_ been drawn up for the purpose of indicating 
approximately the average capacity of pro- 
duction per acre of young areas which had 
been planted with tea from 1926 onwards 
in order to ensure that estates with young 
tea plantations should receive due credit in 
respect of such plantations as regards their 
crop basis. The scale in Seh. I attached to 
the 1938 Rules isa generous one, especially 
in respect of recently planted areas. For 
instance, anew plantation laid outin 1934 
in the Terai would only have been granted 
an allowance of 200lbs.. per acre as an 
addition to the crop basis for 1937-38. 
According to the new scale such an area 
would be granted an allowance of 484ibs, 
per acre in respect of the crop basis for 
1938-39 according to the scale in Sch. I. 
This being the case, it was only fairand 
reasonable to provide that any allowance 
which the young areas concerned had als 
ready received in calculating the drop basis 
of the estate under the 1933 Rules should 
be deducted from the allowances for young 
areas for which the estate was eligible 


under the new scale prescribed in the ` 


BIJAYNAGAR THA CO,, LTD. V. INDIAN TEA LICENSING COMMITTEE (CAL.) 


393 


1938 Rules. It was accordingly provided 
in r. 4 (b), Tea Oontrol Rules, 1938 that the 
Committee were authorized to grant addi- 
ticns to crop basis on the scale prescribed 
in the attached Sch. [ (allowances for young 
areas) for the locality concerned after mak- 
ing the deductions specified below : (1) any 
special hardship or “young clearings” 
allowance included in the crop basis for 
the year 193738...in respect of the young 
clearings ctncerned, (2) any yield which 
the young areas concerned contributed to 
the production of the estate in that one 
of the years 1929 to 1932 taken by the 
estate for the purpose of its crop basis, and 
(3) any yield whieh the replanted areas 
contributed, before their re-planting, to the- 
production of the estate in that one of the 
years 1929 to 1932 taken by the estate for 
the purposes of its erop basis. 


In the majority of cases, especially when 
the new plantations were of fairly recent- 
date, even after the abovementioned de-- 
ductions had been made, the estates con-- 
cerned would ordinarily be entitled to sub- 
stantial allowances in respect of young 
clearings under cl. (2) of the Schedule to the- 
Act of 1938 In other cases however such 
asthe one with which we are now con 
cerned, ifthe garden consisted almost eur 
tirely of young plantations, which had 
been laid ont in 1926 or 1927 and which had- 
contributed substantially to the yield of the 
particular year selected by the estate for 
the purposes of its crop basis, or in respect 
of which hardship allowances had been- 
granted under the 1933 Rules, there was a. 
possibility of the total amount of deduc- 
tions exceeding the gross allowance for 
which the estate might be eligible under 
Sch. I to the 1933 Rules. But these rules- 
readin the light'of the Schedule to the Act 
of 1938 did not authorize the Committee- 
to reduce the crop basis allotted to an estate, 
in 1937-38 or in any preceding year 
while the Act of 1933 was in operation. In 
this view of the case,the Oommittes quite: 
properly pointed out io producers in a cire 
cular No. 18, dated July 29, 1933, that 


“No matter what the result of the calculations- 
under r. 4 (b) may be, there can be and will be no 
deduction of the crop basis allotted to an estate for: 
the year 1937-38.” 


In the case with which we are now deal- 
ing, the allowance, accqrding to the scale 
in Sch. I annexed to the new Rules, was- 
159, 206lbs, calculated at the rate of 434lbs. 
per acre for 328,91 acres. The deductions - 
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were as follows: í 
lbs, 

(1) Hardship allowances granted for the 
year 1937-38 ... ie 42,000 

(2) Allowances for young clearsngs 

under the Schedule to the 1933 
- Rules ae oa site 19,576 

(3) Yield which the youpg areas con- 

tributed to the best year crop of 
1932 aa one 1,34,948 
Total 1,96,524 


The deductions therefore e&ceeded the 
figure for the total admissible young area 
‘allowance by 37,318lbs. This minus figure 
was ignored by the Committee in accord- 
ance with the principles laid down by them 
in their circular letter No. 13, dated July 
29, 1938, the result being that it was found 
that the estate was not eligible for any 
allowances at all in respect of young areas, 
‘The learned Advocate-General of Bengal 
contends in the first place that the Bijay- 
nagar Tea Estate is entitled under cl. (2) 
of the Schedule to the Act of 1938 to a 
young area allowance of 159,206lbs. at the 
rate of 484lbs. per acre according to item 
No. 13 of Sch. I to the 1938 Rules and he 
argues that r. 4 (b), which allows the above: 
mentioned deductions to be made, is ultra 
vires of the statute. He maintains that 
cl. (2) of the Schedule to the Act of 1938 
‘contemplates an addition to the initial 
figure calculated under cl. (1) and, if an 
estate contains any young areas, it becomes 
autcmatically entitled to an additional al- 
lowance in respect of these young areas ac- 
cording to the scale in Sch, I to the 1938 
Rules without any deductione, 

Iam not prepared to accept the above 
argument, The words “to be added auto- 
matically” in cl.(2) of Scb. I to the Act of 
1938 are clearly limited by the following 
words: “in accordance with the scales that 
may be fixed for different localities in the 
prescribed manner.” In my view, the ime 
-Plication of the latter words is that the 
‘Central Govt. have an unfettered discree 
‘tion with regard to the fixation of tke 
scales of these allowances and there is no 
reason that such scales should not be regu- 
lated in any manner thatthe Central Gov. 
may think just and equitable, provid- 
ed, ofcourse, that the scales so fixed do 
‘not result in an actual reduction of the 
initial figure calculated under cl. (1) of the 
Schedule to the 1933 Act. There is, how- 
-ever, no inherent illegality in the fixation 
of a séale which would in fact result in 
a particular estate being ineligible for 
‘any young area allowance at all, In my 
-opinion, r, 4 (b),-Tea Control Rules, 1938, 
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and the scale in Sch, I attached thereto 
must be read together as the prescribed 
scale according to which young area 
allowances may be granted. The deductions 
mentioned inthe rule have merely been 
prescribed for the purpose of ensuring that 
any estate shall not receive again under 
cl. (2) any allowances with which it hag 
already been credited under cl. (1) of the 
Schedule to the Act of 1938. In the case 
with which we are now dealing the entire 
estate consists of young areas and, in 
calculating the crop basis of the estate 
under cl.(1), it received the full credit 
for which it was eligible in respect of 
all the matters mentioned in r. 4 (b). It 
is therefore quite proper that these 
deductions should be made and in my view 
the prescribed deductions are clearly intra 
vires ofthe statute. Ifit be held that 
Govt, are empowered to prescribe the 
deductions specified in r.4(b), the learned 
Advocate-General of Bengal admits that 
there can be no valid objection to the 
deduction of 19,576 lbs.on account of the 
statutory “young clearings” allowance 
under the rules framed under s. 23 of 
Act XXIV of 1933. This allowance was in- 
cluded inthe crop basis under the 1933 
Rules and is clearly covered by r. 4 (b). 
(1) of the 1938 Rules. It is however 
strongly argued by the learned Advocate 
General of Bengal that,in any event, the 
Committee were not justified in deducting 
from the allowance for young areas the 
hardship allowance of 42,000 lbs. which had 
been allotted tothe Bijaynagar Tea Estate 
in 1937-38. 

The first branch of his argument on this 
point is that, evenon the assumption that 
r. 4 (b) (1) of the 1938 Rules is intra vires 
of the statute, it cnly authorizes the Come 
mittee to deduct special hardship allow- 
ances which had beeh included in the 
crops basis for the year 1937-38. I have 
already shown that the rules under the 
Act of 1933 did not contemplate the 
inclusion of special hardship allowances 
in the crop basis and that any such inclue 
sion was wrong. The learned Advocate- 
General of India admits that the Commit. 
tee followed a wrong practice in this 
matter, which appears to have been mis- 
takenly assumed to be correct by the 
framers of the 1938 Rules. On the assump= 


‘tion theréfore that r. 4 (b) (1) is misconceiv- 


ed the learned Advocate-General of 
Bengal argues that, as regards special 
hardship allowances, this rule merely 


authorizes -their deduction in circumstances 
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which cannot legally exist and he therefore 
contends that the rale is no authority to 
justify the Committee in making sucha 
deduction at all. In this connection, I bave 
already observed that for the purpose of 
avoiding repugnancy the words “in accorde 
ance with the Rules under the Tea Control 
Act, 1933" should be omitted from r. 4 (b) 
(1), Theclear intention of the role is 
that, ifan estate hasin fact received an 
allowance by way of special treatment in 
respect of young plantations the amount 
of such allowance should be deducted 
from any allowance for young clearings to 
which the estate would be entitled under 
Sch. I attached to the 1938 Rules. In 
the case with which we are now dealing 
the estate was in fact granted such an 
allowance amounting to 42,000 lbs. as an 
“additional crop basis" for the year 1937+38 
and it bas received credit for this allowance 
for the year 1938-39 in accordance with 
the provisions of cl. (1) tothe Schedule to 
the Act of 1938. It could not have been 
the intention of the framers of the rules 
that the estate should receive a double 
credit on this account and io my opinion 
this argument of the learned Advocate. 
General of Bengal must fail. The learned 
Advocate-General of Bengal further argues 
thatr,4(b) (1) of the 1938 Rules only 
authorizes the Committee to deduct special 
hardship or “young clearings” allowances 
which had actually been granted in the 
year 1937-38 “in respect of the young 
clearings concerned.” He contends that in 
construing this expression regard must be 
had tothe definition of young clearings” 
in r.l (3) of the Rules under the Act 
of 1933 which isin the following terms: 

“Young clearings means 

(a) areas planted with tea subsequently to the 
your 1927 not in replacementof abandoned areas, 
an e 

(b) areas planted or replanted subsequently to 
the year 1927 in replacement of old tea uprooted or 
abandoned where no crop from the uprooted or 
abandoned areas was taken into consideration in 
arriving at the maximun production.” 

The learned Advocate-General of Bengal 
points ont that admittedly the special hard- 
ship allowance of 42,000 lbs which was 
granted to the estate in 1937-38, was allotted 
in respect of areas which had been planted 
with tea in 1926 and 1927 and that these 
areas were therefore not “young clearings” 
within the meaning of the 1933 Rules. 
According to his contention therefore, in 
so far as r. 4 (b) (1) of the 1938 Rules relates 
to deductions of special hardship allowance, 
it merely means that, if the owner of a 
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tea estate applies for an addition to his 
crop basis in respect of any young areas 
and replanted areas, the Committee may 
grant an addition tothe crop basis of the 
estate on the scale prescribed in Sech, I to 
the Rules after deducting from the resul- 
tant figure any special hardship allowance 
which may have been granted under the 
1933 Rules in respect of any of those 
young areas or replanted areas which 
Were young clearings within the meaning 
of the 1933 Rules. The learned Advoccte- 
General of India, on the other hand, argues 
that the expression “young clearings” is 


-used inthe 1938 Rules in a wider signi- 


ficance than that ein ‘which it was used 
in the 1933 Rules and he contends that 
the use of the words “in respect of the 
young clearings concerned” indicates that 
the Committee were authorized to make 
the deductions mentioned in the rule in 
respect of any of the young areas or 
replanted areas mentioned in the applica- 
tion submitted by the estate, provided that 
the allowances sought to be deducted had 
actually been made by the Committee in 
respect of any of those areas in 1937-38. 

Tt is therefore necessary to decide whether 
the expression “‘young clearings” has been 
used inthe same sense in the 1938 Rules 
as that in which it was used in the rules 
under s. 23 of the Act of 1933 and, if not 
what meaning must be attached to this 
expression in the rules under the new Act. 
The Tea Control Act of 1933 appears 
largely to have been based on certain pro- 
posals contained in a referendum issued 
by the Indian Tea Association and the 
South Indian Asscciation. Pending the 
passing ofthe Act effect was given to the 
restriction scheme by a notification, dated 
May 20, 1933, which was issued under the 
provisions of the Sea Oustoms Act, 1878. 
In para. 6 of the above-mentioned notifica- 
tion it is stated that : : 

“Tn accordance with the agreement reached by 
the majority of tea growers in India of the referen- 
dum issued by the Indian Tea Association and the 
South Indian Association the yearly quota for 
each estate shall be based on the accepted maxi- 
mum production of that estate inany one of the 
four years 1929, 1930, 1931 and 1932 allowance being 
made for young tea. This maximum is termed the 
crop basis. The yearly quota shall bear the same 
ratio tothe crop basisofthe estate as the total 
overseas export allotment bears to the total Indian 


crop basis, Export rights created by the allocation 
of & quota shall be transferable.” 


It will therefore be geen that one ofthe 
main terms of the agreement relating 
to the restriction scheme was that in 
calculating the crop basis of tea estates 
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suitable allowances should be made for 
young tea. The intention was that in 


working the restriction scheme the tea 
estates should be assured of a reasonable 
return for the capital which had been 
invested by them in respect both of old 
and new plantations‘of tea, As regards 
old areas, in which the plantations had 
already attained their normal standard of 
productivity, the obvious method to adopt 
was to calculate the.export quòta . of any 
estate according to an accepted proportion 
of the maximum production of the planted 
area jna good average year. As regards 
young areas, which had not reached their 
normal standard of ‘productivity when 
the restriction scheme was brought into 
operation, it was reasonable that they 
should be given export quotas at the 
accepted proporticn on crops which the 
new plantations might ordinarily be ex- 
pected to produce as soon as the young 
plants reached the crop bearing age. 
The matter was one of some difficulty and 
required careful adjustment and calcula- 
tion, It was probably on this account 
that it was decided in s. 14 (1) of Act XXIV 
of 1933 that the exact method to be followed 
in determining the export quota of a tea 
estate should be prescribed by rules. In 
the rules which were published under 
8.23 ofthe Act of 1933 allowances were 
made for young tea by providing for the 
addition tothe crop basis of an estatt of 
allowances for young clearings on the 
scale set forth in Sch. I and the expression 
“young clearings’, was defined. 

When the Act of 1938 was passed, it 
was decided for reasons which it is not 
necessary to discuss that tea which had 
been planted from January 1, 1926 should 
be treated as young tea and provision 
was accordingly made in cl. (2) of the 
Schedule tothe Act of 1938 for allowances 
efor the young areas in which such tea had 
been planted. These young areas were 
clearly intended to include the young 
clearings for which provision had been 
made in the 1933 Rules with the addition 
of areas which had been planted or 
‘replanted between January 1, 1926 and 
December 31, 1927. In other words, the 
intention was that allowances should 
be granted in respect of tea planted 
in young clearings, not merely in the 
restricted sense in which that exprese 
sion is used in the 1933 Rules but in a 
wider sense so as to include clearings 
which had been planted or replanted from 
January 1, 1926 onwards. It follows there- 
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fore that the expression “young arears” 
in cl. (2) of the Schedule to the Act of 
1938 must be taken to mean young clear- 
ings planted or replanted with tea on or 
after January 1, 1926. In my opinion, it 
was in this sense that the expression 
“young clearings” was understood and used 
by the framers of the 1938 Rules. Having 
regard to the terms of cl. (2) of the Schedule 
the framers of the. 1938 Rules apparently 
did not think it necessary to define the 
expression "young clearings” but the ex- 
pression “replanted arears” was defined 
with special referencs to certain amend- 
ments in Chap. III of the Act, Had any 
definition of “young clearings” been thought 
necessary it might possibly have been to 
the effect that “young clearings” means 
“young areas planted with tea subsequently 
to the year 1925 including replanted areas 
as defined in r. 2 (2)." The absence of 
such a definition, however, does not, in 
my opinion, render the meaning of the 
rules unduly obscure. 

In this connection it is significant that 
in the Schedules which form part of the 
1938 Rules the expressions “young areas” 
and “young clearings” are used in the 
same sense, For instance, Sch. I is headed 
“allowances for young areas” while the 
sub-headings are “allowance, for young 
clearings in lbs. per acre.” Again. Sch. II 
is headed. “contributions by young areas 
to the yield in the years 1929 to 1932,” 
but there are notes with regard to some 
of the young areas concerned to the effect 
that “these young clearings did not con- 
tribute to the yield in the years 1929 to 
1932," It may also be noted that the 
use of inverted commas with reference to 
the expression ‘“‘young clearings” in the 
first part of r. 4 (b) (1) indicates that, in 
that part of the rule, this expression 
was used with special reference to the 1933 
Rules. The absence cf the inverted commas 
in reference to this expression in the latter 
part of the rule shows that the expres- 
sion was then being used in its ordinary 
significance as meaning a young area in 
which tea had been planted. Further, 
having regard to the context, the expres- 
sion “in respect of the young clearings 
concerned” clearly relates to “the young 
areas and replanted areas” mentioned in 
T. 4 (a) in respect of which the owners 
of tea estates were permitted to apply 
for an addition to their crop basis. Iam 
therefore of opinion that the expression 
“young clearings” in the latter part of 
T. 4 (b) (1) has been used in the same sense: 
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as the expression “young areas” has been 
used in cl. (2) of the Schedule to Act 
VEI of 1938. It therefore follows that, as 
the Bijaynagar Tea Estate had been grant- 
ed a hardship allowance in respect of 
the young areas comprised in the estate, 
which had been planted in 1926-27, and 
the estate has been duly credited with 
this allowance under cl. (1) of the Schedule 
to the 1938 Act, the Oommittee wera autho- 
rized to deduct -the - allowance in ques- 
tion under the provisions of r, 4 (b) (1) 
of the 1938 Rules. The only remaining 
question which requires consideration is 
whether the proper deduction was made 
py the Committee under r. 4 (b) (2) of the 
1938 Rules. In this connection, the learned 
AdvocateeGeveral of Bengal contends that, 
on the assumption that the rules are intra 
vires of the statute, the maximum deduce 
tion that the Committee should have made 
on this account was 131,192 lbs. in accords 
ance with the scale prescribed by item 
No. 13 of Sch. If attached to the 1938 Rules. 
The language of r. 4 (b) (2) indicates howe 
ever that the Committee are not authorized 
to have recourse to the provisions of Sch, II 
in calculating the deduction to be made 
under this part of the rules if satisfactory 
evidence is forthcoming of the yield which 
a young area contributed to the produc- 
tion of a tea estate in the year taken by 
the estate for the purposes of its crop 
basis, In the case with which we arenow 
dealing it is admitted in several documents 
submitted by the Bijaynagar Tea Oompany 
to the Indian Tea Licensing Committee that 
their production in 1932 was 134,948 lbs. 
‘It is also admitted that the whole of the 
estate consists of young area and it there- 
fore follows that 134,938 lbe. must be 
taken to be the figure which the Committee 
were authorized to geduct under the pro- 
visions of r. 4 (b) (2) of the 1938 Rules. 

In ‘view therefore of the considerations 
mentioned above, the issues which have 
been framed in this case must be answer- 
‘ed as follows: Issue No. 1: 196,524 Ibs. 
including 154,524 lbs. which was the 
crop basis of the Bijyanagar Tea Estate 
for 1937-38, and 42,000 lbs. which was the 
hardship allowance allotted to the estate 
in that year. Issue No. 1 (a): No. Issue 
No. 2: The estate is entitled to no allow- 
_ ance in respect of young areas unger cl. (2) 
of the Schedule. Issue No. 2 (a) (1): No. 
Issue No. 2 (a) (ii): Yes. Issue No. 2 (a) 
(iii): Yes. Issue No. 3: In r. 4(b) (1) the 
words “in accordance with the rules under 
the Tea Control Act, 1933," should be 
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omitted. Subject to this omission r. 4 (b) 
is intra vires. Issue No. 3 (a): This does 
not arise. Issue No. 3(b): No. Issue No, 4: 
Yes. Issue No. 5: Yes. Issue No, 6: The 
appellant is entitled to no relief. 

This appeal must therefore be dismissed 
with costs which wille be taxed according 
to the scale followed in connection with 
suits on the original side of this Oourt 
(Seale No. 2), In view of the decision in 
this case &ppeals under the Tea Oontrol 
Act Nos. (F. M. As.) Nos, 20 and 25 of 
1939 are also dismissed with costs which 
will be taxed on Scale No. 2 on the griginal 
side of this Court. Decrees based upon 
this judgment sh$uld be drawn up forth- 
with to include the costs in the appeals. 
For the purpose of executing these decrees 
such steps as may be necessary will be 
taken on the original side of this Oourt, 


S. Appeals dismissed. 





BOMBAY HIGH COURT 
Oriminal Revision Application No, 187 
of 1940 
July 29, 1940 
BEAUMONT, Ce J. AND Wassoopew, J. 

KANJI VIJPAL—PETITIONER 


versus 
PANDURANG KESHAV RANE 


à —OPPONENT 

Criminal Procedure Code (Act V of 1898), s. 259— 
Two charges arising out of same transaction, one 
triable as summons case and the other triable as 
warrant case, tried together—Procedure to be fol- 
ad made under 8,259, howto be constru- 
ed. 

It is permissible in a case where there are two 
charges arising out of the same transaction one 
triable as a summons case and the other asa war- 
rant case, for tho Magistrate to try them together ; 
but if he doesso, he must follow the procedure laid 
down for warrant cases and he cannot, whilst pro- 
ceeding with the two cases together, treat them 
separately. If he wishes to do that, he must deal 
with them separately from the inception. Where he 
was dealing with the two cases together under one 
form of procedure and make an order of discharge 
under 8. 259, Oriminal P. O., the Court cannot con- 
strue it in one sense in respect of the warrant case 
and in another sense in respect of the summons 
case. Rajnarain Koonwar v. Lala Tamoli Raut (1) 
and 45 Ind. Oas. 517 (2), followed. 


Mr. M. V. Chikhle, for the Petitioner. 
Opponent in person. 


Mr. R. A. Jahagirdar, Govt. 
for the Crown. 


Beaumont, ©. J.—In this case the 
learned Presidency Magistrate, Third 
Court, was trying two complaints arising 


Pleader, 
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out of the same transaction, one of them 
being under s. 102, Presidency Towns 
Insol, Act, for which the punishment is less 
than six months and therefore the caseis 
a summons case, which should be tried 
normally under Chap. XX, Oriminal P. O. 
The other charge is" under s, 420, I. P. O, 
and that is a warrant case triable under 
Chap. XXI. The learned Magistrate was 
trying the two offences together, and ¿t 
was decidedin Rajnarain Koonwar v. Lala 
Tamoli Raut (1), that in such an event it 
is the warrant procedure which must be 
followed. That is clearly right; the pro- 
cedure to be followed must be that laid 
down for the more sefious offence, The 
case had been adjourned to a particular 
date, and on that date the complainant was 
absent, and the learned Magistrate passed 
an order, “Complainant absent, Accused dis- 
charged,” That isin forman order under 
s. 259, Criminal P. ©. relating to warrant 
cases, and the order does not prevent the lodge 
ing of afresh complaint in respect of the 
game matter, But if the case was being 
tried as a summons case, the learned 
Magistrate had no jurisdiction to make 
any other order than that of acquittal or 
adjcurnment under s, 247, Oriminal P. O. 


The complanaint subsequently lodged a 
fresh complaint in respect of the same 
matter and the learned Magistrate issued 
a summons under s. 420, I. P. C., but* not 
under s, 102, Presidency Towns Insol. Act, 
presumably because he considered that 
-his order of discharge on the previous 
complaint .operated as an acquittal in 
respect of thesummons case, In cur opinion 
it is permissible in a case of this sort, 
‘where there are two charges arising out 
of the same transaction, one triable as a 
summons case andthe other as a warrant 
case, for the learned Magistrate to try 
ethem together; but if he does so, he must 
follow the procedure laid down fcr warrant 
. cases and he cannot, whilst proceeding with 
. the two cases together, treat them saparately. 
If he'wishes to dothat,he must deal with 
them separately from the inception. Ag he 
was dealing with the two cases together under 
one form of procedure, we think that the order 
he made operated simply as an order of 
discharge under s, 259, Criminal P. O. and 
that we cannot.construe it in one sense 
in respect of the warrant case and in 
another sense in respect of the summons 
case. The point is covered exactly by 
a decision of the Madras High Oourt in 


(1) 11091. 
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Raghavalu Naicker.v. Singaram (2), and 
we think that that case should be followed. 
We therefore direct the learned Magis- 
trate to issue summons in respect of the 
offence under s. 102, Presidency Towns Insol, 
Act, as well as under s, 420, I. P, O. 


D. - Order accordingly. 


(2) 41 M 727; 45 Ind. Oas, 517; AIR 1918 Mad, 371; 
19 Or. L J 613; 34 ML J 369. 





CALCUTTA HIGH COURT 
Appeal No. 371 of 1938 
February 5, 1940 
MOHAMMAD AKRAM, J. 

KALI NATH SAHA AND aNoTHER— 
Dgrenpants No. 1 AND 2— 
APPELLANTS 
versus 


MANINDRA NATH DAS AND OTAERS 


— RESPONDENTS 

Mortgage— Redemption — Suit by plaintiff against 
mortgagee as trespasser — No question of plaintiff's 
right of redemption raised — Suit dismissed — Sub- 
sequent suit for redemption, if barred under s. 11, 
Expl. IV or O, II, 7.2, Civil Procedure Code (Act V 
of 1908)—Suit for redemption—Amount fixed by trial 
Court deposited —Mortgagee continuing in possession 
of part of property — Mortgagee’s appeal dismissed — 
Mortgagor, if entitled to direction by Appellate Court 
for further accounts, Ý 

Whether or not a matter might and ought to have 
been made a ground, would depend upon the facts of 
each particular case, . 

Where in a suit against the mortgagee by the 
plaintiff, the claim was founded upon an absolute 
title treating the mortgagee as a trespasserand no 
question of plaintiff's right of redemption was raised, 
a subsequent suit by the plaintiff for redemption of 
the mortgage, after the dismissal of the prior suit is 
not barredjeither by s. 11, Expl. IV or O. Il, r. 2, 
Civil PO. Imam Khan v. Ayub Khan (l), distin- 
guished. : 

Where in a suit for redemption, the mortgagee con- 
tinues to be in possession of a part of the mortgaged 
property even after the deposit of the amount fixed 
for redemption in the trial Oourt and the appeal by the 
mortgagee is dismissed, tħe mortgagor is entitled to 
a direction from the Appellate Oourt for taking fur- 
ther accounts, 84 Ind. Oas. 395 (3), distinguished. 


A. from the appellate decree of the 


Additional District Judge, Khulna, dated 
November 9, 1937, 


Messrs. Hamendra Chandra Sen and Sat- 
yendra Chandra Sen, for the Appellants. 

Messrs. Atul Chandra Gupta, Nripendra 
Chandra Das and Rajendra Nath Das, for 
the Respondents. 


Judgment.—This appeal by the defen- 
danis arises out of a suit for redemp» 
tion after taking accounts. It appears 
that one Giridhar’ Mistri mortgaged the 
lands in suit comprising about 202 bighas 
to defendant No. 1, Kalinath Sbhaha. That 
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after the said mortgage the plaintiff's 
father Chandra Kanta tcok settlement of 
those lands and other lands in Talugi right 
from Govt. That disputes soon arose and 
a proceeding under s. 145, Criminal P. O. 
had to be drawn up. In that proceeding 
Giridhar was unsuccessful and Ohandra 
Kanta’s possession was declared in 1911. 
Chandra Kanta then purchased the interest 
of Giridhar at a certificate sale in 1912 
and continued in possession. Kalinath 
defendant No. 1 thereafter instituted a 
mortgage suit against Giridhar without 
making Chandra Kanta a party defendant, 
and after obtaining a mortgage-decree 
purchased the suit lands in 1919 in execu- 
tion of his decree, Ohandra Kanta then 
settled the lands in 1920 with the pro forma 
defendant No. 20, Tarak Day, and died soon 
after. As disputes again arose with regard 
to possession Tarak Dey instituted title 
suit No. 75 of 1929 against defendant No. 1 
and bis brother, defendant No. 2, for the 
recovery of possession of about 50 bighas 
of land upon the allegation that Giridhar 
having only a non-transferable occup: 
ancy right, the auction-purchaee of 1919 
under the mortgage-decree conferred no 
title upon defendant No. 1. The suit 
was, however, dismissed (Ex. 7) and the 
decision was confirmed up to the High 
Oourt. The plaintiffs (sons of Ohandra 
Kanta) thereupon instituted two suits, suit 
No. 25 of 1936 in the Subordinate Judge's 
Court for recovery of possession based on 
similar allegations asin suit No. 75 of 1929 
but for a somewhat lesser area, and the 
present suit No. 388 of 1936 inthe Munsif's 
Oourt for redemption of the mortgage by 
Giridhar of nearly 202 bighas as stated above. 
The suit No. 25 of 1936 was dismissed in 
January 1937, but the suit No. 383 of 1936 
for redemption was decreed in March 1937, 
and it was ordered tht the plaintiffs should 
redeem by paying Rs. 6786-3 bearing 
interest at 6 per cent. within two months 
and in case of default the mortgaged pro- 
perties should be put up to auction sale. 
From the above decision both parties 
appealed; the defendants in respect of 
the maintainability of the suit for redemp- 
tion and the plaintiffs in respect of the 
amount to be paid for redemption and for 
costs. The learned Additional District 
Judge in the Court of Appeal below dismiss- 
ed both the appeals. The defendaris there- 
upon preferred the pressnt appeal and the 
plaintiff filed a cross-objection. 

In the -defendants’ appeal the main 
points that have been urged before me 
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are: First, that the plaintiffs having assert- 
ed a title paramount are not entitled to 
redeem, and the casein Nilkanta Banerji 
v. Suresh Chunder (1), has been relied 
upon in support ofthe contention. fecondly, 
that the plaintiff's claim is barred under 
O. I, r. 2 ands, 11, &xpln 4, Civil P, O. 
The case in Imam Khan v, Ayub Khan (2) 
has been cited by the learned Advocate 
for the appellants as an authority in 
support of the construction which he seeks 
to put upon s. 11, Expln, 4, Civil P. O. 
As to the first point, the case cited in sup- 
port of it, Nilkanta Banerji v. Suresh 
Chunder (1), is clearly distinguishable. 
There the defendaat in a suit for fore- 
clesure set up a title paramount and on 
his own prayer got the suit dismissed 
against himeelf with costs as having no title 
to redeem, and subsequently he instituted 
another suit claiming redemption, The 
decisicn in the previous suit was held to be 
binding upon him, preclading him from 
redeeming the property, In suits Nos. 25-36 
and Nos, 75-29 no question was raised as 
regards the right of redemption; moreover 
those suits related only to about 50 bighas of 
land. The desisions in those suits, there- 
fore, do not, in my opinion, preclude the- 
plaintiffe from claiming redemption in the 
present suit. As regards the second point, 
it is to be observed that O.II, r. 2 does 
not say that every suit shall include every 
cause of action for it, whiles,1i read with 
Expln, {V-does not make it necessary to set 
up at once all matters forming grounds of 
attack or defence in a suit unless they might 
and ought to be so set up. Whether or not, 
a matter might and ought to have been 
made a ground would depend upon the facts 
of each particular case. 

In suits Nos, 25-36 and 75-29 the claim 
was founded upon an absolute title treating 
defendant No. 1 as a trespasser, while 
in the present suit for redemption the 
claim is based upon a recognition of the 
interest of defendant No. 1 as a mortgagee. 
The title put forward in the former suit, 
Nos. 25-38, by the plaintiffs appears to me 
to be entirely different from aud dissimilar 
to the present claim and the joining of 
these two together in my opinion would hava 
led to confusion as to the evidence to be 
adduced in respect of the alternative claims. 
It is to be noticed that the plaintiffs were 
not parties to suit No, 75 of 1929, The 
decision in Imam Khan.v. Ayub Khan (2), 
was given upon very different facts. In 


(1) 12 I A 171; 12 O 414; 4 Sar. 685 (P O). 
(2) 19 A 517; A W N 1897, 143, 
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dant for possession under an absolute 
title and after the dismissal of the suit 
instituted another suit for possession under 
a mortgage title, It washeld thata claim 
to possession as mortgagee ought to have 
been made a matter of attack in the 
former suit. In my opinion, neither O. II, 
T. 2 nor Expln. IV tos. 1], Oivil P. O. operates 
as a bar to the present suit. As both the 
contentions raised on behalf of the defeñ- 
dants have failed their appeal is dismissed 
with costs, 

Theye remains now to consider the 
cross-objection by the plaintiffs regarding 
the terms on which thsy may be permitt- 
ed to redeem. It is urged on their behalf 
that according to the calculation accepted 
by the learned Munsif, if from Rs. 216 
(profits accruing every year from 36 bighas 
of land in possession of the defendants) 
about Rs. 92 (yearly interest payable by 
the plaintiff) be deducted there would 
remain a balance of about Rs. 124 every 
year in the hands of tbe defendants, and 
this sum should therefore be deducted, 
‘year after year, from the amount decreed 
in the mortgage suit (i. e, Rs, 1,528) while 
determining the liability of the plaintiffs in 
respect of the amount which has to be 
paid for redeeming the mortgaged property. 
As to this it appears that the learned 
Munsif had made only a rough calculation. 
There is no finding that the sum of Rs.“ 216 
-was realized regularly every year; moreover 
‘the point does not seem to have been taken 
before the lower Appellate Oourt. I do 
not think in these circumstances the plain- 
tiff is entitled to any further reduction of 
the amount payable by him by adopting 
“the method of calculation suggested above. 

Another point. urged in this connec- 
-tion on behalfof the plaintiffs which remains 
.to be noticed is that it is alleged that 
:the defendants have continued to remain 
in possession of about 35 bighas of land 
even after the deposit of the amount 
‘fixed for redemption in the trial Court, 
and this Court is asked to give a direc- 
tion for taking further accounts. Reliance 
has been placed upon the case in Ma 
“Nyo v. Maung Hla Bu (3), by the learned 
Advocate for the plaintiffs, but that case 
happens to be acase of redemption of a 
_usufructuary mortgage bond regarding which 
there is a statutory obligation for rendering 
. accounts, I do no} think that the case cited 
helps the plaintiffs. The cross-objection 
. also is therefore disallowed with costs to the 

(3) 2R 362; 84 Ind. Oas, 395; AIR 1925 Rang. 13 
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defendants. The connected application is 
not pressed and is therefore dismissed. 


8. Appeal dismissed - 


SIND JUDICIAL COMMISSIONER’S 
COUR 

Criminal Revision Application No, 201 

of 1939 ` 
October 30, 1939 
Davis, J. O. AND Lopo, J. 
SHAHDAD GADAI—APPLIOANT 
versus 
EMPEROR—Opposits Party 

Criminal Procedure Code (ActV of 1898), s. 156 
(3)—Scope—Complaint of offence made to Magistrate 
as such—He cannot refuse to take cognizance of itt 
and send it to Police for inquiry and then dispose 
of it by executive order, 

Section 156 (3), Oriminal P. O., relates to a stage 
before the Magistrate has taken cognizance of the 
offence and not after, butit does not meanthat a 
Magistrate can refuse to take cognizance of an offence 
upon a complaint made to him within the definition 
of s. 4(1) (kh), A Magistrate on receipt of a com- 
plaint is bound to examine the complaint under 
s. 200, and proceed in accordance with the following 
sections, When, therefore, & complaint of an offence 
is madeto a Magistrate as such, he cannot refuse 
to take cognizance of it and send it to the Police for 
enquiry under s. 156 (3), and then dispose of it by 
executive orders and by what is known as a“ B”™ 


summary. 
[Case-law relied on.] 


Or. R. App. to revise the order passed by 
the First Additional Oity Magistrate, 
Karachi, dated May 8, 1939. 


Mr, Goverdhandas T. Vazirani, for the 
Applicant. 

Mr. Partabrai D. Punwani, Advocate» 
General, for the Crown. . 


Davis, J. C.—This is an application in 
revision against an order of one of the Addi- 
tional City Magistrates of Karachi, in which 
he referred a complaint, made to him-of an 
offence under s. 406, I. P. O. to the Police 
for disposal under s. 156 (8), Oriminal 
P.C., and on receipt of the Police papers 
found the case to be false and ordered a “B” 
summary to issue. The learned Advocate 
for the applicant contends . that the 
Magistrate could not dismiss his complaint 
without first hearing him in its support. 
He relies particularly upon a case of the 
Patna High Oourt in Bharat Kishore v. 


.Judhistir Modak (|), in support of his con- 


tention' that the three clauses of s.190 (1) 
are not mutually exclusive and therefore a 
(1) A IR 1929 Pat. 473; 119 Ind. Cas, 413; 30 Or’ 


L J 1056; 9 Pat, 707; 10 P L T 779; Ind. Rul. (1929) 
Pat, 589 (F B). 
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“Magistrate can both send a complaint to 
the Police for investigation under s, 156 
(3), Oriminal P. O., and yet thereafter deal 
with it as a complaint under s. 190 (1) which 
Inevitably attracts the application of s. 200 
and the following sections of the Criminal 
P. ©. As s. 156 (3), Criminal P, CO. is not part 
of's. 190, the argument that the three clauses 
of s, 190 are not mutually exclusive appears 
imappropriate,-Moreover, reading the Patna, 
-jJudgment Bharat Kishore v, Judhistir 
Modak (1) though, it does not appear to 
‘support the argument of the learned Advo- 
‘cate that a Magistrate must, upon a state- 
mentin writing of facts alleging an offence, 
which is the case here, examine the com- 
plainant on oath under s, 200, Oriminal P. O. 
Rather, it is authority to the opposite effect, 
for, it apparently says that if a person comes 
to a Magistrate with 2 written complaint al- 
leging an offence, the Magistrate may, inthe 
first instance, send it to the Policeto enquire 
and thereafter take action upon a Police re- 
port. The judgment, however, does not say 
what happens to the complaint in writing; 
it does not even mention s, 156 (3), Cri- 
minal P, O. Further, the judgment seems 
to proceed principally upon the ground that 
the Deputy Commissioner in that case dealt 
with the complaint in his executive capa» 
city, but the Magistrate in this case has 
no executive capacity at all; he is the First 
Additional City Magistrate, and the complaint 
made to him was clearly a complaint of 
an Offence made tohim asa Magistrate, 
The Patna case Bharat Kishore v, Judhistir 
Modak (1) then is not particularly in point. 
The question really to be decided in this 
application is whether when a complaint 
“of an offence is made to a Magistrate as 
such, he can refuse to take cognizance of it 
and send it tothe Police for enquiry under 
8, 156 (3), Criminiale P. CO. and then dis- 
pose of it by executive orders and by what 
ie known as a “IB” summary. We do not 
think that sub-s. (3) of s. 156, Criminal 
P.O. which was added to the Code after 
1882, was meant to take the place of cl. (a) 
of s. 180 (1), Criminal P. ©. or to provide 
.a fourth alternative or acl. (d) to s. 190 (1). 
It was not its purpose to enable a Magis- 
trate to refuse to take cognizance of a com- 
plaint made to him as such; it was, in our 
opinion, intended, irrespective of that sece 
tion, to give to Magistrates a power they 
-did not previously possess, namely the 
power to order the Police to do what 
independently of the Magistrate they 
have the powerto do but which they may 
not have done, namely to investigate a 


191—51 & 52 
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tognizable offence, and has reference toa 
stage previous to that of taking cognizance 
of an offence. A Magistrate may not have 
a complaint sufficiently precise in its state- 
ment for him to take cognizance of an 
offence; the person aggrieved may himself 
ask the Magistrate to order the Police to 
investigate. This is often done, but this 
sub-s. (3) of s. 156, Criminal P. O., does 
mot, in our opinion, alter the rule laid down 
in a long line of cases that itis the duty 
of a Magistrate on presentation of a com- 
plaint of an offence immediately to proceed in 
the manner laid down in Chap. XVI. Af point- 
ed out inthe Bombay case in Emperor v. Nur 
Muhammad (2), and the Madras case, In re 
Arula Kotiah, 12 Or, L, J. 463 (3), referred to 
inthe Bombay case,ifit had been intended 
in subes. (3) of s. 156, Oriminal P. O., to lay 
down an alternative procedure to that laid 
down in Chap. XVI, (8. 200 eż seq), it would 
have found a place in Ohap. XVI, and not in 
Chap, XIV. We think that the rule set out in 
In re Jankidas Guru Sitaram (4) at p. 
163, that a Magistrate, when he receives a 
complaint, must take cognizance of it for 
“a different course would foster abuses, 
and defeat the purpose of the law which 
is to give to persons, who have been injured, 
access to justice independent of the Police,” 
holds as good to-day after the amendment of 
8.156, Criminal P. O., as before. 

I, is true thats. 156 (3), Criminal P. O., 
refers generally to Magistrates empowered 
under s. 180 ofthe Code, but that, in our 
opinion, is merely for the purpose of identi- 
fication, for, obviously, 8. 156 (3), Oriminal 
P. O., can have little scope in the working 
of that section itself. It can have no applies 
cation or scope to cl. (a) where a Magis- 
trate takes cognizance of an offence upon 
receiving a complaint of facts constituting 
snch offence for any Police enquiry is to be 
held under the provisions of s. 202, Orimi-, 
nal P, O. No alternative investigation under 
s. 156 (3), Oriminal P. O., is called for. 
Under cl. (b) the Police have already ine 
vestigated the offence and no further in” 
vestigation is necessary, and presumably 
before a Magistrate took action under cl, (c) 
he would, in most cases, order a Police ins 
vestigation under s. 156 (3) of the Code, Sec- 
tion 156 (3), in our opinion, relates to a stage 
before the Magistrate has taken cognizance 
of the offence and not after, but it doeg 


(2) 53 B 339; 117 Ind. Cas, 329; A I R 1929 Bom, 
72; 30 Or. L J 781; 31 Bom. L R 84; Ind, Rul. (1929) 
Bom, 377. 

(3) 12 Or. L J 463; 11 Ind, Oas. 999; 10 M L T 120; 
(1911) 2 MWNT. - 

(4) 12 B,161 (163), 
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not mean that a Magistrate can refuse 
to take cognizance of an offence upon a com- 
plaint made to him within the definition of 
s. 4(1) (h). The ruling of this Court is the 
same as the rulings of the Bombay, Madras 
and Oalcutta High Courts on this point : see 
In re Jankidas Guru Sitaram (4), Umar Ali 
v. Safer Ali (5). Queen-Empress v. Sham 
Lall (6), Kuldip Sahai v. Budhan Mahton 
(7), Emperor v. Mackay (8), In re Arulg 
Kotiah, 12 Or. L. J. 463 (3), Emperor 
v. Nur Muhammaad (2), and Isaf 
Nasya v. Emperor (9). A Magistrate on 
receipt® of a complaint is bound to 
examine the complaint under s. 200, Cri- 
minal P. C., and proceed in accordance with 
the following sections : see Jeoomal Tikam- 
das v. Emperor (10) and the Full Bench case 
in Emperor v. Bikha Moti (11). 

In our opinion, therefore, the Magistrate 
was wrong in refusing to take cognizance 
of this complaint and sending it to the 
Police for investigation under s. 156 (3), 
Criminal P. O., and we set aside his order 
and direct him to take cognizance of the 
complaint and dispose of it according to law. 

Order accordingly. 

(5) 13 O 334. 

(6) 14 O 707 (F B). 

T) 29 0410. 

(8) 53 O 350; 93 Ind. Cas. 33; A IR 1926 Oal. 470; 
27 Or. L J 385; 30 O W N 276; 43 OL J 310(F B). 

(9) 54 O 303: 102 Ind. Cas. 545; A I R 1928 Oal. 
24; 28 Or. L J 577,8 A I Or, R 238. ‘ 

(10) (1939) Kar. 227; 183 Ind. Cas, 449; AIR 1939 
Sind 208; 40 Or. L J 807; 12 RS 57 


(11) (1939) Kar. £5; 175 Ind, Oas, 899; A IR 1938 
Sind 113; 39 Or, LJ 681; 11 R S 13 (F B). 





OUDH CHIEF COURT 
First Civil Appeals Nos. 112 and 116 of 1936 
September 24, 1940 
YorkE and BENNETT, JJ. 
RAM NARAIN SINGH AND OTHERS— 
DEPENDANTS—— APPELLANTS 
versus 
RAJ BAHADUR SINGH AND ANOTABR 
— PLAINTIFFS AND ANOTHER—DEFENDANTS 
— RESPONDENTS 
Registration Act (XV1 of 1908), es, 17, 49—Family 
settlement permitting party to remain in possession 
of property for life—Document,| if creates title— 
Registration, if compulsory—Hindu Law—Partition— 
Partition between mother and sons— Mother already 
in possession of property, whether entitled to share. 
Where afamily settlement does nothing but per- 
mits a female to remain in possession of property 
“during her: life-time,ethe family settlement isnot a 
document whose registration is compulsory, although 
it may have been founded on a will which may or 
may not have been valid. Such a document is not 
one operating to confer title or effect any transfer 
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of immovable property. 120 Ind. Cas. 387 (7), dis- 
tinguished. oe 
[ese ie relied on.) | 
nder Hindu Law upon a partition between mother 
and her sons, the mother is entitled to a share even if 
she is already in possession of property sufficient 
for her maintenance, Her right in this respect is 
not subject to any qualification. 


F. O. As. against the order of the Civil 
Judge of Fyzabad, dated July 31, 1936. 

Mr. Ghulam Hasan, for the Appellants. 
eee Haidar Husain, for Respondent 

0. 2. 

Mr. Raghunath Singh, General Agent, for 
Respondent No,3. i 


Judgment.—These are 2 first appeals 
from the judgment of the Civil Judge of 
Fyzabad dismissing the plaintiffs’ suit for 
partition of joint family property save 
only with reference to some house property 
and zamindari property in village Rustam- 
pur in which the plaintiffs were given a 
1/3rd share. The suit was dismissed so 
far as it related to the claim for partition 
of property in villages Fakhanpur, 
Parasrampur, Paharpur and Husainpur 
Sondhauna(Khattegaon), and the plaintiffs 
were ordered to pay 7/8ths of the defen- 
dants’ costs of the suit and receive from 
the defendants 1/8th of their own costs 
of the suit. Against this decision the 
plaintiffs filed an Appsal No. 116 of 
1936 with respect to that portion of the 
suit which had been dismissed. Subsequent 
to the filing of this appeal they transferred 
a portion of the property to which they 
had made claim to Manmohan Lal, Chandra 
Mohan Lal and Syed Ejaz Husain whosé 
names were brought on the record by an 
order dated July 13,1937, The defendants 
also filed an Appeal No. 112 of 1936 with” 
reference to that portion of the suit for 
which the plaintiffs’ claim had been decreed, 
alleging that the suit had been wrongly 
decreed even to that extent, and that the 
plaintiffs’ suit should have been dismissed 
in its entirety. In this appeal the trans- 
ferees of the plaintiffs were not ever made 
parties. 

Subsequently to this transfer of part of 
the plaintiffs’ claim applications were made 
by the parties to these appeals other than 
the: assignees of the plaintifis for permise 
sion to compromise both appeals, The 
plaintiffs had claimed half share in the 
properties-in suit and they had been 
decreed what was evidently regarded by 
the learned Civil Judge as roughly 1/8th 
share in the properties, By the compromise 


_the plaintifis Raj Bahadur Singh and his 
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Son Permanand Singh then a minor were 
to get a I/ith share in the properties in 
Suitand were to be given Possession of 
that 1/4th share of the remaining 3/4ths 
share. Mst. Sartaji Kuar, the party at 
Present in possession, was to continue in 
possession for her life-time, after which it 
was agreed that the will of the late Prag 
Singh would be binding upon the original 
defendants of the suit.- It was further said 
that it was not admitted that the assignees 
had acquired any interest in the proper- 
ties in suit by the transfer in their favour 
but in case it was found that they had 
acquired interestit was agreed that their 
claim would be met out of the share which 
was thus to come 
plaintiffs under the terms of the compro- 
mise. Another condition of the comromise 
was that the parties would forego the 
costs of the suit and the appeals against 
one another, This compromise was slightly 
varied by a fresh compromise filed by 
the original parties of the suit on March 

’ . 

This case has come up before the Court 
on numerous occasions in connection with 
this compromise to which, of course, the 
assignees werein no way agreeable. As 
early as May 4, 1938, an application with 
an affidavit sworn by Parmanand Singh 
Plaintiff was filed objecting to the com- 
promise on the ground that the sigaature 
of Parmanand Siogh and his mother Mst. 
Karamraji,as guardian of the plaintiff 
Raj Bahadur Singh, had been obtained 
without disclosing the true facts of the 
case, Ultimately on October 31, 1939, Mst, 
Karamraji, who was by this time the 
widow of plaintiff No. 1 Raj Bahadur Singh 
and Parmanand Singh made an application 
against this - compromise alleging that it 
was bad for various reasons but not on 
the ground that it was not for the benefit 
of the plaintiffs, A Bench of this Oourt 
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dn the same date framed issues and re- 
mitted them for decision to the Court of 
first instance relating to the validity of the 
compromise. On these issues the learned 
Civil Judge (not the same Judge who kad 
tried the suit) held ¢hat Mst. Karamraji 
and Parmanand Singh were not owing to 
fever of unsound mind at the time when 
they entered into compromise, that the 
cOmpromisee was not invalid on the ground 
that there was an incorrect representation 
made to Mst. Karamraji and Parmanand 
Singh, and that the compromise was not 
invalid because it had not been explained 
to Raj Bahadur Siagh’s wife Mst. Karam- 
Taji who represented him. On receipt of 
these findings time was given for the 
filing of objections but the plaintifs 
allowed that time to expire without filing 
any objections and the findings have, 
therefore, become final as between the 
parties. 


We have considered in connection with 
these appeals the question whether as 
matters stood after the decision of the 
suit by the trial Oourt, the compromise 
effected between the parties was for the 
benefit of the plaintiffs of whom one was 
a lunatic under the guardianship of his 
wife and the other minor under the guar- 
dianship of the same lady his mother, and 
we are satisfied that theterms which wa 
havé explained above were clearly for the 
benefit of the plaintiffs. It follows that 
unless Appeal No. 116 of 1936 as prosecuted 
by the assignees Manmohan Lal, Chandra 
Mohan Lal and Syed Ejaz Husaia suceseds 
both appeals are to be disposed of in terms 
of the compromise. 


We come now to the merits of the suit 
and of these appeals. As we mentioned 
earlier this was a suit for partition. 
The following pedigree is necessary for the 
disposal of the suit. 


BALDEO SINGH ae BALDU SINGH 





] 
Prag Singh=Sirtaji Kuer 
(widow=defendant No. 6) 


| 
Raj Bahadur Singh 
(plaintiff No, 1.) 


Bhirgunath Singh 
(defendant No. 4.) : 


. 

Ram Narain ~ 
Singh 

(defendant No. 1) 


I X 
Jadunath Singh . 
(defendant No. 3.) 


Beni F Singh 


Sitla Baksh 
Singh 


Ram Pher Singh 


l: 
Data Din Singh 


Raghunath Singh 
(defendant No, 2.) 


Musai Singh 
(defendant No. 5,) 
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It is not disputed between the parties 
that subsequent tothe death of Baldeo 
Singh there was a separation of his two 
sons, Prag Singh and Beni Madho Singh 
and that the original 16 annas share of 
Baldeo Singh was divided into 2 shares 
of 8 annas each. Baldeo Singh Subedar 
was a party grantee whose name appears 
at No. 96 in List VI prepared unders. 8 
of the Oudh Estates Act, Hg had been 
married to one Mst. Rahas Kuer. He died 
about: 1890 leaving two sons, Prag Singh 
and Beni Madho Singh, besides grandsons, 
that is, sons of his two sons. We are 
concerned only with thp branch of Prag 
Singh. It was said by the plaintiffs that 
after Baldeo Singh’s death there was a 
partition as mentioned above between the 
two branches whereby Prag Singh's branch 
came into possession ofthe property entered 
in List B. On October 1, 1916 Prag 
Singh executed an unregistered will, Ex. F+1, 
in favour of his wife Mst, Satraji Kuar, 
defendant No, 6. Prag Singh died six 
months lateron April 6, 1917, leaving two 
sons Raj Bahadur Singh, the husband of 
Mst. Karamraji, and Ram Narain Singh. 
Subsequently there was a dispute over 
mutation between the two sons and the 
widow Mst. Sartaji Kuar, and in those 
mutation proceedings 2 compromise was 
effected on May 1, 1917, whereby the sons 
agreed to Mst. Sartaji Kuar retaining 
possession of the whole property of Prag 
Singh during her lifetime. This come 
promise, Ex, F-5 related to villages Husain- 
pur Sondhauna, Fakhanpur, Parasrampor 
and Paharpur and. nothing was said about 
Rustampur. The explanation of this 
omission is found in the will, Ex. F-l, 
referred to in the compromise, It shows 
that village Rustampur had already been 
mutated in favour of Ram Narain Singh 
who was described as having inherited it 
‘from his grandmother Mst. Rahas Kuar 
Subedaria. The plaintiffs contended that 
this mutation of 1917 was made only for 
the satisfaction and consolation of Mst. 
Sartaji Kuar and that Raj Bahadur Singh 
on the one side and his brother and 
nephews on the other were in joint posses- 
sion of this property from the death of 
Prag Singh, but that shortly before the 


` institution of the suit owing to Raj Bahadur . 


Singh having become itsane the attitude 
of. Mst: Sartaji Kuar had changad, and in 
consequence it had” become necessary to file 
a partition suit. ‘In defence reference was 
made to the will of Prag Singh and a 
number of points were raised upon which 
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than twelve issues as follows. h 

(1) Were the properties in dispute the 
joint family properties of Baldeo Singh, 
Prag Singh, Beni Madho Singh, Data Din 
Singh, Sitla Baksh Singh and Ram Narain 
Singh as alleged by the plaintiff? — 

(2) Did Baldeo Singh make agiftof the 
property mentioned in List A, excepting 
the property in Rustampur, to his sons 
Beni Madho Singh and Prag Singh as 
alleged by the defendants? If so, was the 
gift valid? . 

(b) Did Prag Singh and Beni Madho 
Singh enter into possession under that 
gift? Ifso, what was its effect? 

(3) Was there a partition between Prag 
Singh and Beni Madho Singh in 1881 as 
alleged by the defendants? If £o, what 
was its effect ? ; 

(4) Did Prag Singh bequeath all his pro- 
perty to Mst. Sartaji, defendant No. 6, on 
October 1, 1916, as alleged by the defen- 
dants? | 

(5) Was there any such family settlement 
on the death of Prag Singh as is set up 
by the defendants in para. 20 of the written 
statement ? 

(6) Has Met. Sartaji acquired a perfect 
title to the property comprised in List B 
annexed to the plaint by adverse posses- 
sion? 

(7) (a) Was Rahas Kuar the owner of the 
property in dispute in village Rustampur 
as alleged by the defendants ? 

(b) Did Rahas Kuar make a gift of the 
said property to Ram Narain Singh, defen- 
dant No. 1? : 

(8) (a) Are the plaintiffs in possession of 
the property in suit? 

( not, is the court-fee 
sufficient ? 

(9) (a) Are the defendants in possession 
of the property comprised in List O annexed 
to the plaint? 

(b) What is the value 
perty ? 

(10) Is the second plaintiff not the son of 
the first plaintiff as alleged by the 
defendants? 

(11) Is Karamraji of immoral character ? 

(12) Is the suit for partition not maintain- 
able as alleged by the defendants? 

The learned Civil Judge entered first 
into a discussion of Issue No, 5. He came 
to the conclusion that on the death of Prag 
Singh there was a family settlement such 
as was set up by the defendants in para. 20 
of the written statements, whereunder 
as the property in suit was declared to 


paid 


of that pro- 
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be the property of defendant No. 6 for 
her life time and mutation was effected, 
and thereafter the defendant No. 6, Mst. 
Sartaji Kuar had been in continuous 
Possession and occupation of the property 
which was the subject of that compromise. 
It followed that under Issue No. 8 he held 
the plaintiffs to be out of possession and 
therefore, not competent to maintain a suit 
for partition, and he further held that the 
court-fee paid was insufficient for a suit 
for possession, On Issue No. 7 (a) the 
learned Civil Judge held thatit was not 
proved that Mst, Rahas Kuar was the 
owner. of village Rustampur., That pro- 
perty being of value in excess of Rs, 100 
he held that an oral gift of it by Mst. 
Rahas Kuar in favour of Ram Narain 
Singh was invalid. On the question of 
fact in regard to the possession of this 
property he came to no clear finding, but 
he held that even if it were believed that 
Ram Narain Singh was in possession of 
this property his possession would be deemed 
to have been on behalf of all the members 
of the family unless it was established 
that he asserted hostile title to the pro- 
perty, whereas in the present case adverse 
possession has not in fact even been pleaded. 
He, therefore, decided this issue against 
the defendants, and held the plaintiffs to 
be in constructive possession of the Rustam- 
pur property and therefore entitled to 
partition of that property. On Issue No, 9 
relating to movable property he held that 
the plaintiffs were not entitled to claim 
any share, there being no evidence to show 
whether the items mentioned in this list 
were purchased in Prag Singh’s time or 
out of joint funds, On Issues Nos. 10 and 
11 he held that Parmanand Singh, plaintiff 
No. 2, was the son of Raj Bahadur Singh, 
and that Mst. Karamraji was not of im: 
moral character, and this point has not 
been raised in this appeal. On the last 
issue he held that there was no ground 
on which it’could be said that the plaintiffs 
were not entitled to maintain a suit for 
Partition in respect of joint property and 
that in fact partition was desirable in view 
of ‘his finding on Issue No, 5 no decisions 
on Issues Nos. 1 to 4 and 6 were 
necessary. 

These being the circumstances of the 
case the only matter, which has been 
argued seriously before us, is as regards 
the correctness of the finding of the 
lower Court on Issue No, 5 that there was 
a family settlement on the death of Prag 
Singh which was binding on the parties, 
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Learned Oounsel for the plaintiffs: appellants, 
that is to say really for the assignees of 
the plaintiffs who are the only persons now 
prosecuting the appeal, has contested the 
validity of the compromise of May 1, 1917, 
on the allegation that this was a document 
not admissible in evidence because it was 
a document conferring title upon Mst, 
Sartaji Kuar and therefore requiring re- 
istration under the provisions of s. 17 (1) 
(b) of the "Indian Reg. Act. This docu- 
ment was admittedly not registered, and 
therefore, it is argued that it was inadmis- 
sible in evidence, and the decision of the 
Court below which is founded upon this 
document cannot “be sustained. Learned 
Counsel has taken the matter back beyond 
the compromise itself, He points out that 
the compromise purports to be founded upon 
the will of Prag Singh dated October 1, 
1916, Ex. Fel, Learned Oounsel argues 
that this document was a document re- 
quiring registration in view of the pro» 
visions of s. 13-A of the Oudh Estates 
Act. Referring to ss. 22 and 23 of the 
same Act it isclear that as Baldeo Singh, 
the original grantee, was not a person 
whose name was included in Lists II, III 
and V prepared under s. 8, he did not 
come under the special rules in regard 
to succession in case of intestacy which 
are set forth in s. 22. It follows that 
under s. 23 succession of Parag Singh was 
regélated by the ordinary law to which 
members of his tribe and religion were 
subject. Prag Singh’s property on his 
death would therefore, go in the first 
instance to his sons. By s. 13-A of the 
Oudh Estates Act no grantee and no heir 
or legatee of a grantee and no transferee 
referred to in s. 14 or heir of such 
transferee has power to bequeath his estate 
to his next heir or his daughter or his 
daughter’s son or his younger son except 
by a will duly executed and attested. 
The will executed by Prag Singh was in 
favour of his widow Mst. Sartaji Kuar, 
Under subss. 2 of s.13-A such a grantee 
may not bequeath his property to a person 
who might, in the absence of other heirs, 
have succeeded to such estate, had the 
person so bequeathing died intestate as 
to this estate at the time when the 
bequest took effect, except bya will duly 
executed and attested not less than three 
months before the death of the testator 
and presented for registration within one 
month from the date of its execution and 
registered. It is pointed out that Prag 
Singh’s will was never registered and 
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therefore jn so far as thecompromise was 
founded upon the will the will was nota 
valid document creating any rights in favour 
of Mst. Sartaji Kuar. . 

Learned Counsel contends that in these 
circumstances the compromise stands by 
itself and the compfomise is a document 
which, within its term of cl. 1 (b) of s. 17 of 
the Indian Regis. Act, is a non-testament- 
ary instrument which purports or operates 
to create, declare, assign, limit or eztine 
guish a right, title or interest of the value 
of Rs. 100 and upwards in immovable pro- 
perty. e His view is that this document 
creates or confers title on Mst. Sartaji to 
property in which she Bad no previously 
existing title. Hence he says thatthe docu- 
ment, not having been registered, is under 
s. 49 of the same Act inadmissible in evi- 
dence. Section 49 in fact provides that no 
document required by s. 17 to be regis- 
tered shall affect any immovable property 
comprised therein or be received as evi- 
dence of any transaction affecting such 
property unlessit has been registered, 

That a document creating a right in 
immovable property worth more than 
Rs. 100 is not admissible in evidence un- 
less registered is a matter about which 
there is no room for dispute. The ques- 
tion for decision is whether this is really a 
document which confers title and not mere- 
ly one which is properly speaking a family 
settlement in the sense that it is a settles 
ment effected in the course of a family 
ditpute and under which the rights, whee 
ther properly or not properly founded, of 
the disputants, were recognised and declare 
ed. Itis clear that as between the parties 
to the dispute at the time of Prag Singh’s 
death the will of Prag Siugh was regarded 
with respect as a document which gave. 
Mst, Sartaji Kuar a life interest with vested 
remainder to her sons. Itfurther provided 
*that Rustampur, which stood mutated in the 
name of Ram Narain Singh though inherited 
from his grandmother, really belonged to 
both the sons of Prag Singh but that if Ram 
Narain Singh should at some future date 
not give his younger brother Raj Bahadur 
Singh a share in it then on Mst. Sartaji 
Kuar's death property corresponding to 
Rustampur would be excluded from parti- 
tion in favour of Raj Bahadur Singh and 
the rest of the family, property would be 
divided equally. It ‘may or may not be the 
case, that point not’ having been decided, 
that this will was invalid and could not 
have been enforced but. it was certainly 
the basis on which the parties regarded 
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themselves ultimately as entitled to deal 
with the property, and we find it difficult 
in these circumstances to say that the com- 
promise or family settlement founded upon 
this document upon the belief of the parties 
as to their rights is one which confers a 
title upon Mst. Sartaji Kuar and does not 
merely declare an existing title or rather 
a title believed to exist, 

In this connection we have been referred 
to a number of decisions of this Court in 
Satrohan Lal v. Nageshwar Prasad, (19 
Oudh Oases, page 75) (1), it was held, that 

“transactions in the nature offamily arrangements 
or settlements are binding on the parties and must 
be enforced. It was further held that in order to 
constitute a binding family arrangement it is not 
necessary that there should be any formal contract 
between the parties. In order to decide whethera 
petition by way of compromise presented to a Reve- 
nue Court in the course of mutation proceeding 
requires registration or not, one must consider the 
situation ofthe parties at the time when the document 
was presented and deduce from surrounding cir« 
cumstances what the parties intended by laying the 
petition before the Oourt. If it purports to be 
nothing more than an admission or acknowledgment 
of title already in existence, it does not require 
registration, On the other hand, if it amounts to 
a declaration of an agreement which was to regu- 
late the respective interests of the parties in the 
property not merely in presenti but in futuro then 
the document is one registration of which is com- 
pulsory under s. 77, Regis, Act. The word “declare” 
as used ins.17, Regis. Act, implies a declaration 
of will and not 8 mere statement of fact.” 

In Nand Kumar v. Babu Ram, Bhagwan 
Das, (28 Oudh Oases, page 65) (2), Pullan, 
A.J. O., referred with approval to the deci- 
sion in 19 Oudh Cases (1) but he held that 
in the case before him the document exe» 
cuted purported to limit or extinguish the 
rights of one of the parties and to assign 
new rights to another, He remarked that 
he was unable to find that in the cage be» 
fore him the document amounted merely 
to an admission or acknowledgment of title 
already in existencee In the next case 
quoted, Swami Dayal v. Tirbhuwanand, 
(il O. L. J., page 213) (3), Wazir, Hasan, 
A. J. O. held that 7 


“the documents in suit are clearly of a nature 
which purports operates neither to create, assign 
or extinguish any right, title or interest in present 
or in future in immovable property.” 
and this despite the fact that under the 
arrangement agreed to in those documents 
the plaintiff as the eldest member of the 
family got a somewhat larger share than he 


(1) 19@ O 75; 35 Ind. Oas. 770; 3 O LJ 339; AI 
R 1916 Oudh 339, 

(2) 28 O O 65; 83 Ind, Cas, 193; 10 O & A L R 775; 
11 OL J 574; LR 6 A (O) 36; AIR 1925 Oudh 168; 
1 O WN 397. 
ag 110 L J 213; 78 Ind. Oas. 878; A I R 1924 Oudh 
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was entitled to, an arrangement which could 
not have been said to be founded on the 
strict legal rights of the parties. In Mst. 
Phuljhari v. Har Prasad, (3 O. W. N. 
page 181) (4), Raza, J.held that— 

“the test of a family arrangement is that it con- 
stituted the recognition of a pre-existing title and 
not that the parties derive any title from each other. 
Where, therefore, a party has no pre-existing title 
and is not entitled to any share in the property 
and there is nothing to show that any dispure exist- 
ed between the parties and that a settlement of 
that dispute was made in the mutation proceedings, 
“a mere statement in the mutation proceedings by 
ope party agreeing to a share being given to the 
other party does not establish a family settlement 
s0 as to debar the former from suing for recovery 
of the possession of the property.” 

There are certain obvious distinctions 
between the facts in that case and those 
in the present case, as for example the 
fact in the present case that there certainly 
was a dispute in the mutation proceedings 
which was settled by this family settlement, 

-Uhe fact that the pre-existing title recog- 
mised.need not necessarily be an absolute 
. legal title would appear from the decision 
in Tej Bahadur Khan v. Nakko Khan, (3 
O. W. N., page 993), (5), in which it was 
held by Gokaran Nath Misra, J., that 

“Where after the death ofthe widow of the last 
owner all the members of the family join together 
in finding their application for mutation of names 
asking the revenue Court to enter the names of 
allof them inthe revenue records irrespective of 
the consideration whether they were merely or re- 
motely related to the last holder they must be 
deemed to have arrived at what may be styled 
as afamily arrangement settling all their future 
disputes and such a family arrangement does not 
require either writing or registration.” 

In Bhalbhaddar Singh, Thakur v, Sham- 
sher Singh, (6 O. W. N.. page 109) (6), it was 
held by a Bench of this Court that 

_ _ “It is not necessary that a family settlement 
should be embodied in a formal registered document, 
It is sufficient that members of the family should 
agree among themselves to make a settlement and 
give affect to such agrgement. The essence of a 
family arrangement lies in an adjustment of con- 
flicting claims bona fide made and recognised on 
‘both sides with the object of putting an end to a 
‘controversy. A controversy may be something less 
than active contest and it is enough ifthe settle- 
‘ment.seeks to lay down once for all a position which 
will avoid possible litigationin the future, Where 
a question settled previously between the parties 
tis subsequently in litigation, the mere fact that at the 
‘time of settlement the parties agreed among them- 
selves that they would not dispute each other's 
claim in respect to the property in question is 
‘sufficient to establish the fact that a valid and 
‘binding family settlement took place among them." 


(4) 3-0 W N 181; 93 Ind. Oas, 378; A I°k 1926 Oudh 


338; 13-O L J 548, 
(5) 30 W N 993; 99 Ind. Oas. 472; A I R 1927 Oudh 
7 


97. 
(6) 6.0 W N 109; 116 Ind. Cas. 197; A IR 1929 Oudh 
“305; Ind. Rul (1929) Oudh 309. 
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, Reference has also been made to Hanue 
man Sahu v. Mst. Abbas Bandi Bibi, (6 O. 
W, N., page 169) (7), but the document in 
question in that case seems to have been a 
registered document. 

In our opinion, even if it be assumed 
that the family settlement effected between 
the parties in the mutation proceedings 
was founded upon the idea that the rights 
of the parties were in accordance withthe 
terms of tke will of Prag Singh the petition 
of compromise Ex. F-5 filed by them is not 
a document which operates to confer title 
or to effect any transfer of immovable proe! 
perty. It did no more than permit Mst. 
Sartaji Kuar to emain in possession of 
the property of Prag Singh during her life 
time and it was, therefore, naba document 
whose registration was compulsory. It 
follows that the document is still binding 
upon the parties to it, and as the learned 
Civil Judge has said they cannot be 
allowed to go back upon it. It has not 
of course, been contended before us that 
full effect was not given to this family 
settlement. 


The only other point which was argued 
in this appeal was that the Court below 
was wrong in holding on Issue No. 12 that 
the plaintiffs’ share in the above mentioned 
properties would be 1/3rd only in view of 
the fact that on partition among sons the 
mother is also entitled to a share equal 
to" that of a son. It is contended that the 
right of the widow to get a share equal 
to that of a son on a partition between 
sons is founded on the mother's right to 
maintenance and that where, as here, it 


is held that the mother cannot be deprived > 


of the bulk of the property she cannot be 
held entitled to get a 1/3rd share on par- 
tition of a small fraction of the family pro- 
perty. The learned Counsel has not been 
able to substantiate this argument by 
reference to any decisions. In Mulla’s 
Hindu Law, 9th Edition, 1940 at p. 389 it 
is stated in s. 316 that a mother cannot 
compel a partition so long as the sons re- 
main united but if a partition takes place 
between the sons, (as is the case in the pre- 
sent suit with reference to village Rustam 
pur and the house property), she is entitled 
to a share equal to thatof ason in the 
co-parcenary property. There is no qualifie 
cation of this provision. and we see no reason 
to invent such a--qualification in the pre- 
sent Case. © o 


(7) 60 W N169; 120 Ind, Oas. 387; AI R 1929 
Oudh 193; 4 Luck, 452; Ind. Rul. (1930) Oudh 3. 
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In the result it appears to us that the 
Jearned Oivil Judge rightly dismissed the 
plaintiffs’ suit with preference to the proper- 
ty other than tke house property and the 
Rustampur property specified in List B. 
In view, however, of the fact that there 
has been a compromise between the origi- 
nal parties to this suit and we have held 
that this compromise is good and binding 
and for the benefit of the plaintiffs appele 
lants the plaintiffs’ appeal will succeed tę 
this extent that their claim will be decreed 
in terms of the compromise. The defend- 
ants’ appealis also decided in terms of the 
compromise, and in view of the fact that 
parties have so agreed between themselves 
under the compromise fhere will be no 
order as to costs of either Court as between 
the original plaintiffs and the defendants, 
As the appeal on behalf of the assignees 
has failed the assignee will be liable to 
pay such costs of Appeal No. 116 as the 
respondents have been forced to incur due 
to the assignees continuing the prosecution 
of the appeal. 


D, Order accordingly. 


CALCUTTA HIGH COURT 
In the matter of Application for Rectificae 
tion of Register of Patents 

February 9, 1940 
PANCKEIDaE, J. ; . 

HIRALAL BANJARA—APPLIOANT 

versus 
BASHIRAM SHARMA AND OTAERS 
— RESPONDENTS 

Patents and Designs Act (II of 1911), s. 64 (1) (3), 
(5)\—Applicant's right under registered patent sold in 
execution of decree — Purchaser assigning it to third 
person — Such person getting himself registered as 
proprietor with applicant—Sale subsequently set aside 
—~Application by applicant for rectification of 
register held was within Controllers’ power of reference 
under s. 64 (3) though it did not fall under s. 64 (5) 
s—Patent assigned—Assignee not registered—Assignor 
is person who may be aggrieved by subsequent regis- 
tration. 

Section 64 (1), Patents and Designs Act, must be 
read as giving the subject a right to make an ap- 
plication to the Oontroller with which sub-s, (5) 
prevents him from dealing. 

The applicant’s right under his registered patent 
was sold in execution of money decree against him. 
The purchaser assigned the patent to a third person 
who got himself registered as a proprietor of the patent 
slong with the applicant. Subsequently, the High 
Court set the sale aside and the applicant applied for 
rectification of the register : 

Held, that it was within the powers of reference 
given to the Controllersunder s. 64 (3), although the 
application was not covered by s, 64 (5). 

_ Until as assignee has had himself entered on the 
register, he is incapable of protecting the patent 
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assigned to him by legal proceedings for infringement: 
or of assigning it or granting license to it. Until 
registration, these powers, subject to equities, remain 
vested in the assignor aslong ashe remains on the: 
register. The assignor, however, loses these powers as 
soon as the assignee has himself registered as the 
proprietor. It follows that the assignor until the 
registration of the assignee as proprietor, is a person 
who may be aggrieved by the subsequent registration. 
within the meaning of s. 64 (1). 


Messrs, P. C, Ghosh and A. C. Mitra, for 


the Applicant. 


Messrs. S. M. Bose, E. C. Ormond and Ne 
Sanyal, for the Respondents. 


Order.—This is a reference made by the 
Controller of Patents under the provisions 
of s. 64 (3), Patents and Designs Act, 1911. 
The history of the events that have led to 
the reference is as follows: One Hiralal 
Banjara, to whom I will henceforward refer 
asthe “applicent,” obtained a patent dated 


July 12, 1928, in respect of a machine for 


removing the husks and shells from mah- 
soor. 


proprietor of this patent until October 9, 


1937, when ore Babu Ram Jainy was so: 


registered. The circumstances which en- 
abled Babu Ram Jainy to obtain registrae 
tion were as follows: A certain person named 
Radhakissen obtained a money deeree in 
the Oourt of Small Oauses against the 
applicant. In execution of this decree he 


applicant's rights under his patent, which 
were sold to Babu Ram Jainy on September: 
20, 1937, On Novermber 24, 1937, Babu Ram 
Jainy assigned the patent to Bashiram- 
Sharma, to whom I will refer as the “respone 
dent,” and who obtained registration on 
January 15, 1938, On the same day one 
Abdulla Miah got himself registered as a. 
licencee under the respondent in virtue of an 
argeement dated November 22, 1937. 
There were variouse proceedings by the 
applicant in the Court of Small Causes for 
having the sale to Babu Ram Jainy of Sep- 
tember 20, 1937 set aside. The Small Oause 
Court declined to set aside the sale, but 
this Court in exercise of its revisional 
powers unders. 115, Civil P, O., set it aside- 
on June 2, 1938. On June 30, 1938. the ape 
licant wrote to the Oontroller of Patents: 
calling upon him to exercise his powers 
under s, 64 of the Act, by expunging the 


entries which showed Babu Ram and the: l 


respondent as proprieors, and Abdullah 
Miah as licensee. This application has been. 
referred to the High Oourt under s, 64 (3). 
It has been argued that the Controller has- 
no power to refer this application for rectie 


No other person was registered asa 


‘purported to attach and bring to sale the ~ 


z 
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fication. The scheme of s, 64 is as follows. 
Under sub's. (1) the Controller may on the 
application of any person aggrieved make 
such order for making, expunging or vary- 
ing an entry ashe thinks fit, and rectify 
the register accordingly. By subes. (3) 
“an appeal shall lie to the High Court from any 
order of the Controller under this section; and the 
Controller may refer any .application under this 
section to the High Oourt for decision, and the 
High Court shall dispose of any application so 
referred.” 

So far it is plain sailing. But a difficulty 
is certainly occasioned by sub-s. (5), which 
says that : 5 

“Nothing in this section shall be deemed to em- 
power the Oontroller (a) to rectify the register of 
pantents or to decide any question relating to a 
patent, otherwise than for the purpose of correct- 
ing a mistake of fact apparent from a reference 
either to the patent itself, or to some order of a 
competent authority made under any other provi- 
sion of this Act, or (b) to make anysuch order can- 
celling the registration of a design as is provided 
for in s. 51-A.” 

Now, it is conceded that by reason of 
sub-s, (5) the Controlier himself would have 
no power to rectify the register in the 
“manner which the applicant desires, since 
there is no question of correcting amis- 
take of the fact apparent from areference 
to the patent itself, nor is it a question of 
correcting a mistake of fect apparent from 
a reference to some order of a competent 
authority made under any other provision 

.of thé Act, because the order which is to 
be looked at is the order of the High Court 
setting aside the execution sale by the Small 
Cause Court, and that is an order made 
not under the provisions of the Patents 
“and Designs Act, but under the Civil P. 
O. Accordingly, it is plausibly argued 
that the present application is not an ap- 
plication made under the section within the 
meaning of sub's, (3) and therefore not one 
which the Controller can refer tothe High 
Court. To construe the section in this way 
is really to hold that the Legislature inten- 
ded to confine the jurisdiction of the Con- 
troller to formal applications, and at the 
fame time gave him the power to refer 
only those applications to Court, though ex- 
hypothesi they were matters with which he 
was perfectly competent to deal, leaving 
the person concerned with correcting a sub- 
stantial error in the register whithout any 
remedy whatever. 

I have compared the language of the 
section as originally enacted in F911] with 
the language of it as it now stands after 
the amendment of 1939, and I find that the 
trouble has arisen from this. Section 64, sub- 
s, (1), on the face of it, transfers very wide 
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Rowers, previously exercisable by the High 

ourt, to the Oontroller. Sub-section (3), 
which is new, provides for an appeal from 
tke Controller to the High Court and for the 
reference of applications by the Controller 
to the High Court. Sub-s, (5) indicates that 
the Legislature had emisgivings as to the 
wide powers which s, 64 (1) conferred on 
the Controller, and accordingly proceeded 
to cut down those powers and leave the 
Controller with diminished powers, which 
are scarcely more than formal. It was un- 
doubtedly the intention of the Legislature 
to limit the powers of the Controller, but 
I cannot presume that the Legislature desir- 
ed entirely to deprive the subject of the 
remedies which he had hitherto enjoyed, 
by excluding from the applications “made 
under the section” those applications which 
the section specifically removes from the 
decision of the Controller. I think e, 64 (1): 
must be read as giving the subject a right 
to make an application to the Oontroller 
with which sub-s. (5) prevents him from 
dealing. If that is so, this application is. 
certainly within the powers of reference 
given to the Controller under sub-s. (3). 

I nowturn tothe more important aspect 
of the case. The main contention of the res- 
pondent is that this application is incompa- 
tent because the applicant is not a person 
aggrieved within the meaning of s. 64 (1). 
The applicant's contention is that he comes 
within the section as being a person age 
grived by an entry wrongly remaining on 
the register. There are two circumstances 
which, itis said, disqualify the applicant 
from being a person aggrieved within the 
meaning of the sub-s, The first of these 
Circumstances is the fact that -on May 
14, 1929, the applicant executed a dead 
in favour of one Ghanshyam Das Jaganani 
whereby for consideration he assigned his 
invention and letters patent and the full and 
exclusive benefit thereof, and all rights, 
privileges and advantages appertaining 
thereto. Mr. P. O. Ghose has argued that 
under the deed of assignment the applicant 
still retained certain rights, which would 
entitle him to call himself a person ag- 
grieved, even if he had ceased to be the 
patentee within the meaning of the 
Act by reason of the assignee having 
himself registered as proprietor, Inasmuch, 
however, as there has been no registration 
of the assignee as proprietor, I need not 
consider what the position would then have 
been, Section 2 (12) defines “patentee” as 
the person for the time being entered in 
the register of patents kept under this Act 
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as the grantee or proprietor of the pateng. 
Section 20 provides for the maintenance of 
the register, and s, 29 gives to the patentee 
the right to institute a suit for infringe- 
ment. of his patent. Section 63 (1) provides: 
“Where a person becomes entitled by assignment 
a to @ patent... he may make an application to 
the Oontroller to register his title, and the Con- 
troller shall,on receipt of such application and on 
proof of title to his satisfaction, register him as 
‘the proprietor of such patent or design, and shall cause 
an entry to be made in the prescribed manner én 
the register of the assignment..." 
Sub-section (3) provides : ; 
“The person registered as the proprietor of a 
patent.. ghall, subject to the provisions of this Act 
“and to any rights appearing from the register to be 
‘vested in any other person, have power absolutely 
to assign, grant licanse as to or otherwise deal with, 
the patent or design, and to give effectual receipts 
for any consideration for any such assignment, license 
or dealing.” 


It is plain from these provisions that until 
-an assignee has had himself entered on the 
‘register, he is incapable of protecting the 
‘patent assigned to him by legal proceed» 
ings for infringement or of assigning it or 
granting license to it, Until registration 
these powers, subject to equities, remain 
vested in the assignor as long as he remains 
on the register. The assignor however loses 
these powers as soon as the assignee has 
himself registered as the proprietor. It fol- 
lows from this that since the assignee under 
the assignment of May 15, 1929 has not 
had himself registered as proprietor the ap- 
Plicant is a person who may be aggrieved 
by subsequent registration, 

The other ground on which it is urged 

“the applicant is not a person aggrieved 
within the meaning ofs. 64 (1) concerns 
certain proceedings in which his patent has 
been held to be invalid. Apparently, the 
‘assignee under the deed of May 13, 1929 
instituted a suit for infringement in the 
Patna District Court which was subseque 
ently transferred to the High Oourt. The 
¿applicant was a party to those proceed- 
‘ings, but his name appears to have been 
removed from the cause title when the 
‘suit was transferred. As a result of these 
Proceedings the assignee’s suit was dise 
missed and in addition to dismissing it 
the Patna High Oourt went on to revoke 
‘the patent granted to the applicant. An 
‘appeal was taken tothe Privy Council and 
it is said that the question of revocation 
was not argued before them, but only the 
question of infringement. Asa result the 
:appeal was dismigsed. It is conceded by 
‘Oounsel that the Patna High Court. had 
-at that time no jurisdiction to entertain 
-a Claim for revocation by way of counter- 
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claim in a suit for infringement. It appears 
that the order of the Patna High Court 
was sent to the Controller under the provi». 
sions of s. 33 of the Act and the Controller 
made the appropriate entry in the register. 
Upon this the present applicant succes- 
fully applied for the register to be rectified 
by expunging the entry to which I have 
referred. Those proceedings are reported in 
Inre Hiralal Banjara (1). I do not see how 
I can treat a patent as inalid when this 
Court has ordered the entry of the deci» 
aration of invalidity to be expunged from the 
register, the more so as both the parties to 
this reference are in agreoment in this, that 
each of them is asserting his rights to what 
heclaims to be a valid patent. 

In these circumstances, I hold that the 
applicant is a person aggrieved within the 
meaning of s, 64 (1) The Oourt having 
declared the execution saleto be a nullity 
the entry relating to that sale and the subs 
sequent entries regarding the rights derived 
from the purchaser at snch a sale clearly 
should not have appeared on the register. 
It appears to me that the proceedings before 
the Controller were perfectly in order as 
far as service of notices and the notificas 
tion in the Gazette of India are concerns 
ed. I accordingly direct that the register 
should be rectified by expunging therefrom 
the entries referred to in sub-paras. |, 2 
and 3 of the application of June 30, 1938. 
The applicant is entitled to the costs of 
this application as against the respondent, 
The respondent must pay the Controller’s 
costs up tothe date of making the previous 
order. Oosts as of a hearing. Certified for 
one Counsel, y 

8 Reference allowed, 


(1) 41 O W N 603; 172 Ind. Cas, 55; AI R 1937 Oal. 
365; I L R (1937) 2 Oal. 230; 10 R O 330. 





MADRAS HIGH COURT i 
City Civil Court Appeals Nos. 54 and 55 of 
1938 


April 2, 1940 


Kine, J. 
CO. THIRUVENGADA MUDALIAR— 
APPELLANT 


versus 
M. RAJABADAR MUDALIAR AND OTHERS 
z — RESPONDENTS, 

Religious Endowments Act (XX of 1863), as. 6, 14, 
4—Status of trustee—Grounds for hia diamissal— 
Mere disobedience of committee's order in matter of 
his colleagues taking over charge, if sufficient ground 
for dismissal—Temporary appointment of trustee, 
validity of. 
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The status of a trustee ie not that ofa servant, 
he can be dismissed only on good and sufficient 
grounds and after an enquiry into the facts, and a 
dismissal which is not so justified may be set aside 
by the Courts of Law. Mere disobedience of com- 
mittee’s order by the trustee in the matter of his 
colleague's taking over charge, is not sufficient rea- 
son for his dismissal. Seshadri Ayyangar v. Nata- 
raja Iyer (2), relied on, 

The Religious Endowments Act does not lay down 
that the appointment of a trustee must be for life 
and a temporary appointment of a trustee for some 
years is valid. 

[Oase-law referred to.) 


TO, A. against the decrces of the City Civil 
Court, Madras, in O. S. Nos. 1095 and 1130 
of 1935 respectively. 


Messrs. V. Ganapathy Aiyar and A. 
Venkatasubba Mudaliar, for the Appellant, 


Messrs, T. R. Srinivasa Ayyangar, S. G. 


Rangaramanujam and T. Pattabhirama . 


Iyer, for the Respondents, 


Judgment.—These appeals are concern» 
ed with the affairs of the Sri Thiruvateeswarar 
Devasthanam in Madras. It is common 
ground thatit has been the usual custom 
for two trustees or Dharmakarthas to be in 
joint management of those affairs. They 
are appointed under Act XX of 1863 by 
the Madras Hindu Devasthanam Oommittee, 
and are subject to whatever control is 
given to the Committee by that Act. Appel- 
lant was thus appointed in 1929. In 1934 
the appellant’s colleague died, and his 

. vacancy was finally filled up by the appoints 

-ment of one M. N. Rajabathar Mudalier 
(hereinafter to be referred to as respondent 
No. 2) on November 18, 1935, the appoints 
ment being expressly limited to a period of 
three years, On November 27, respondent 
No. 2 informed appellant that he proposed 
to take charge of his office at the temple 
the next morning. Appellant refused how- 
ever to recognize thg validity of respondent 
No. 2s appointment on the ground that a 
trustee could be appointed only for life and 
so did not permit respondent No. 2 to 
assume joint charge with him, After wait- 
ing some days respondent No. 2 on Decem- 
ber 4, affixed his own lock and seal to the 
temple office. On December 5, appellant 
filed the frst of his two suits (1095 of 1935) 
in the Oity Civil Court. In that suit he 
prayed for a declaration that respondent 
No. 2 was not a lawfully appointed trustee, 
and an injunction to restrain him from 
interfering with appellant’s management. 
An interim injunction was granted, but was 
revoked on Deeember 12. 

Meanwhile, on December 9, a notice was 
sent by the Honorary Joint Secretaries of 
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the Oommittee to appellant informing him 
that an urgent meeting of the Committee 
would be held on the 11th to consider his 
conduct in disobeying the Committee's 
orders to give joint charge of the temple 
management to respondent No. 2, and calling 
upon him to attend* that meeting if he 
wished to show cause against the propogal 
to remove him from his office. Appellant 
sent a lawyer's notice protesting against 

e Committee’s actions and procedure, and 
refused to attend the meeting. The meeting 
was held; and the five members who attende 
ed it (out of a total strength of fgurteen) 
unanimous!y resolved to dismiss the appel- 
lant. Appellant thereupon filed his second 
suit (1130 of 1935) in which he prayed for 
a declaration that his dismissal was illegal, 
and that he was therefore entitled to cone 
tinue in office, and for an injunction rese 
training the Committee and respondent 
No. 2 from interfering with his possession 
and management. The two suits were tried 
together by the learned Oity Oivil Judge 
and were both dismissed. These are appeals 
against the decrees in the two suits, There 
are three questions for determination in 
these appeals: (7) What are the powers of 
the Committee in the matter of the dis- 
missal of a trustee ? Can it dismiss him at 
its own pleasure, or must a dismissal be 
only for good and sufficient cause ? (it) If 
the latter, did such good and sufficient cause 
exist? and (iii) Has the Oommittee power to 
appoint respondent No. 2 (or any other 
trustee) for a limited period ? 

The learned City Civil Judge held that 
there must be good and sufficient cause; 
that the conduct of appellant afforded that 
good and sufficient cause; and that the 
appointment of respondent No, 2 for three 
years was within the Committee’s powers. 
The learned Advocate for the respondents 
attempted to argue that a trustee is a Mere 
servant of the Committee who can be diẹ 
missed at tha Committee's will and pleasure, 
and cited Ghulam Hussain Shah v. Altaf 
Hussain (1) in support of this proposition. 
It is however too late in the day for any 
such argument to be upheld by a Judge 
sitting singly in Madras. Ever since 
Seshadri Ayyangar v. Nataraja Iyer (2) it 
has been uniformly held by a long series 
of decisions in this Court that the status 
of a trustees ie not that of a servant, that he 
can be dismissed only on good and sufficient 
grouods and after an, enquiry into the 

(1) 61 O 80; 149 Ind. Oas. 1215; A I R 1934 Cal, 328; 


380 W N 214; 58 O LJ 333; 6 R O 735. 
(2) 21 M 179, 
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facts, and that a dismissal which is not so, 
justified may be set aside by the Courts of 
Law. I am bound by these decisions and 
must agree with the learned City Oivil 
Judge in finding for the appellant on this 
point, 

The second point now therefore arises, 
It must be stated at the ouset that the 
sole reason pleaded by the Committee for 
the dismissal of the appellant was his diss 
obedience of its orders in the ‘matter of 
respondent No. 2’s taking over charge and 
that in the arguments before me on this 
questicn it was very properly conceded by 
respondents’ learned Advocate that the dis- 
missal must stand or fall"ccording to whe- 
ther that reason is found sufficient or not. 
The question has, however, been somewhat 
complicated by the admission during the 
trial of evidence on the general conduct of 
the appellant as a trustee—even though 
that evidence was confined to the cross» 
examination of appellant himself—and there 
certainly appear from appellant's own adə 
miesions plausible grounds for the view 
that he has been inefficient and negligent 
in his care of the temple property. This 
evidence, it seems to me, is irrelevant except 
in so far as it bears upon appellant's motive 
in disobeying the Committee's orders, and 
it is significant that the learned Oity Oivil 
Judge does not specifically accept the con- 
tention of the respondents that appellant’s 
purpose was to remain as long as possible 
in sole charge of the temple. It is also une 
fortunate for the appellant that he should 
have thought fit in the circumstances of the 
present case to have exasperated the Com- 
mittee by action which I can only charac- 
terize as misguided and unnecessary. 

Appellant had no personal complaint to 
make against the Committee’s choice and 
ex hypothesi was willing to be associated 
with respondent No, 2 in the management 
af the temple for the rest of their lives. He 
was evidently determined to bring the ques- 
tion of the validity of respondent No. 2's 
appointment before the Civil Court and it 
could not have prejudiced that case for him 
to have made a dignified protest and ace 
cepted respondent No. 2 as his colleague for 
the time being. But when all this has been 
said Iam unable to hold that mere disobee 
dience in the circumstances of this case 
will justify dismissal. It does not, I think, 
fall within the grounds set out ins. 14 of 
the Act, A careful perusal of the correspon- 
dence in this case will show that appellant’s 
principal motive was to make a.formal pro- 
test against the terms of respondent No, 2's 


THIRUVENGADA MUDALIAR V. RAJABADAR MUDALIAR (MADR.) 


191 10 


appointment and he may well have thought 
that the interest of logic and consistency 
required the extension of that protest to 
the refusal to permit respondent No. 2 to as- 
sume charge. Nor dol think he acted from 
any unworthy motive to continue for his 
own private ends as sole trustee unham- 
pered and unchecked by the surveillance of 
any colleague, Appellant filed his suit with 
commendable promptitude, and by asking 
for a temporary injunction made it certain 
that the Court itself would provide an 
urgent solution for the immediate dead- 
lock, In these circumstances, whether ap- 
Pellant’s objection to the terms of respon- 
dent No 2’s appointment be one which the 
law will uphold or not, I hold that his 
action was not mala fide, and that it does not 
afford good and sufficient cause for his dis- ` 


‘missal. Appeal No, 55 will therefore be in 


part allowed, and appellant given a decla» 
ration that his digmissal was wrongful and 
that he is entitled to continue in office. 
He cannot, however, have any injunction 
restraining the respondents in general 
terms from ‘interference’ with his posses- 
sicn and management. 

There’ now remains the third question 
which is the subject-matter of Appeal 
No. 54. In support of his contention that an 
appointment of any trustee for only three 
years in the case of this temple is invalid, 
appellant's learned Advocate is unable to 
point to any provision in the Act itself but — 
he argues that that proposition must neces- 
sarily follow from a study of someof the 
decided cases, In this, as I shall show, I am 
unable to agree with him. Seshadri 
Ayyangar v. Nataraja Iyer (2) is a case 
whick is concerned with the validity of an 
order of suspension. It was no doubt neces» 
sary in that case to consider what powers 
of dismissal a Committee possessed and 
under what restrictiéns they should be 
exercised, but it was not necessary to con- 
sider its powers of appointment. The learned: 
Chief Justice certainly does say on p. 220%, 
that a trustee holds his office ‘permanently’ 
but that word must, I think, be read in its 
context and be contrasted not with a defie 
nite limited period, but with a period which 
can be arbitrarily terminated by dismissal. 
The next case is Ganapathi Iyer v. 
Vedavyasa Alasinga Bhattar (3), which 
deals with the appointment of twotemporary 
additional trustees to the Srirangam Temple. 
That appointment was held invalid on two 
grounds, (4) because it radically altered a 

(3) 29 M 534; 16 M L J 435, ý 

“Page of 21 M.—[Ed.]} 
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scheme settled by the Board of Revenue for 
the temple in 1842, and (iz) because it was 
‘altogether temporary’ and to permit such 
appointments would give the Committee a 
control over the management inconsistent 
with the policy of the Act, 

The first ground does not apply to the 
present case. There is here no concrete 
scheme, and as the learned City Civil Judge 
has pointed out, no sufficient proof of a 
custom so rigid that it compels the appoin- 
ment of a trustee for the rest of his life. 
Neithér appellant nor respondent No. 2 had 
any vested right (such as existed in 
Srirangam in members of certain families) to 
be appointed at all, and unless the Act lays 
it down that an appointment must be for 
life I cannot see that either of them can 
object toa limited term. It is not without 
significance in this case that respondent 
No, 2 does not so object. The second ground 
is more to the point, but it must be remem= 
bered that the appointments in Srirangam 
were interim and provisional rather than for 
a definite term, and the distinction between 
the two kinds of appointment is an impor- 
tant one. -Seetharama Chetty v. Subramania 
Iyer (4), the next case, continues the 
history of the Srirangam Temple, It was 
there held that though the Committee had 
no power to modify the 1842 scheme, the 
Oourt had such power under s. 92, Civil 
P. O., and it is interesting to observe that 
in framing the new scheme the Court provid- 
ed for the appointment of additional 
trusttees to hold office for five years only. 
Finally, of the Madras authorities, comes, 
Govindaraja Mudaliar v. Sabapathi 
Mudaliar (5). There the validity of the 
appointment of temple trustees came up for 
consideration, though a final adjudication 
on that question was not necessary. Sir 
John Wallis, O. J. hgld that such appoint- 
ments were legally permissible and Sadasiva 
Ayyar, J. agreed to the extent that Come 
mittees might make temporary apDpoint- 
ments in certain emergencies or exceptional 
cases. 

This analysis of the Madras cases shows 
(4) that no case is precisely in point, and (iè) 
that the latest pronouncement is that a 
‘temporary’ appointment (if that word can 
be held to apply to the present case) can- 
not be held to be void in all circumstances. 
I donot consider therefore that the Madras 
authorities compel me to hold that the 


(4) 39 M 700; 32Ind, Oas. 211; A I R1917 Mad 
551; 30M LJ 29. —- 
i (5) A IR 1921 Mad, 114;61 Ind. Cas, 783; 13 L W 
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appointment of respondent No. 2 was in- 
valid. On the other hand, Ghulam Hussain 
Shah v. Altaf Hussain (1) is a direct 
authority on this point to the contrary, 
Appeal No. 54 accordingly fails and is dis- 
missed. There will be order for costs 
throughout in either appeal. 


N.-S, Order accordingly. 


e e a 
OUDH CHIEF COURT 
Firat Civil Appeal No. 35 of 1937 
October 16, 1940 ° 
Tuomas, O, J. AND GaULAM Hasan, J. 
BIRENDRA MAR—DEFENDANT— 
APPELLANT 
versus 
Mst. BANSA DEVI AND ANOTAER— 
PLAINTIFFS AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Court Fees Act (VII of 1870), Sch. I, Art, 1, Sch. II, 
Art. 17 Giij—Suit for declaration that decree is void 
and illegal—Court-fee payable, 

Where the plaintiff files a suit for a declaration that 
a certain decree is void and illegal, the declaration 
involves a consequential relief of setting aside the 
decree and relieving the plaintiff from the obligation 
arising thereunder and he is liable to pay ad valorem 
court-fee on the valuation of the suit under Art, 1, 
Sch. I of the Court Fees Act and not a declaratory 
fee as given in Sch, II, Art, 17 (iii). 65 Ind. Oas 980 
(1), 150 Ind. Oas, 722 (2), 172 Ind, Oas. 81 (3) and 177 
Ind. Oas. 550 (4), relied on. 


F.C, A. against the decree of the Civil 
Judge of Sitapur, dated December 9, 1936. 


Mr. H. D. Chandra, for the Appellant, 
Mr, K.N. Tandon, for Respondents Nos. 1 
and 2, 


Judgment. —This is a first civil appeal 
arising out of a suit for a declaration that 
a decree made in the name of defendant 
No. 1 against the plaintiffs passed by the 
Court of the Subordinate Judge of Mainpuri 
in Suit No. 7 of 1935, decided on Septeme 
ber 19, 1935, is void and illegal. 

The suit was decreed by the learned 
Civil Judge of Sitapur by a judgment and 
decree dated December 9, 1936. 

The defendant No. 1 who alone contested 
the suit, has filed the present appeal chale 
lenging the decree of the trial Court. 

Mr, Hardhian Chandra, who appears for 
the appellant, states that under instructions 
from his client he does not press this appeal 
which may be dismissed. 

Mr. Kedar Nath Tandon on behalf of the 
plaintiffs-respondents states that he has 
received a letter from his clients instructing 
him not to appear in the case as the 
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plaintifis have come 
appellant. 

In these circumstances there is no other 
alternative for us but to pass an order that 
this appeal should fail and be dismissed 
but without costs, We order accordingly. 

In connection with*this appeal there is, 
however, a report by the Chief Inspector of 
Stamps United Provinces, to the effect that 
the plaintifs and the defendant No 4 
should both be called upon to’ pay a defi- 
ciency in court-fee. According to the report 
the declaration asked for by the plaintiffs 
involved the setting aside of the decree 
and relieving the plaintifis of the obligations 
arising thereunder and, *therefore, involved 
a consequential relief. The plaintiffs are. 
therefore, liable to pay an ad valorem courte 
fee under Art. 1, Sch, I of the Court Fees 
Act. The plaintiffs paid a court-fee of 
Rs. 10 in respect of the plaint and the 
defendantrappellant who filed the present 
appeal has paid Rs.15 in respect of the 
Memorandum of appeal on the ground that 
the relief asked for was a mere declaratory 
relief, It may be mentioned that the valu- 
ation of the suit, as also that of the appeal, 
is Rs. 35,000. The question for considere 
ation before us is whether the court-fees 
paid in respect of the plaint and the memo- 
randum of appeal are sufficient. We are 
of opinion that having regard to the relief 
claimed in the plaint, the plaintiffs were 
liable to pay ad valorem court-fee on*the 
valuation of Rs. 35,000 under Art, 1 Sch, I, 
of the Court Fees Act and not the fixed 
declaratory fee as given in Art, 17 (ii), 
Sch. II of the Act. Similarly, the defandant 
was liable to pay the ad valorem courtefee 
on his memorandum of appeal. We are 
fortified in this conclusion by the following 
decisions of the late Oourt of the Judicial 
Ccmmissioner and this Oourt vide Sripal 
Singh v. Jagdish Narayan (24 O O 361), (1), 
Lallo Prasad v. Sahebdin, (I LR 8 Luck. 
668) (2), Rup Rani v. Bithal Das, (AIR 
1938 Oudh 1) (3) and Bepin Singh v. 
Bhagwan Singh, (1938 O W N &89) (4). 

It was held in Lallo Prasad v. Sahebdin, 
(ILR 8 Luck, 668) (2), that where the 

` plaintiffs brought a suit for a declaration 
that a decree obtained against their father 


~ 


to terms with the 


(1) 24 O O 861; 65 Ind. Cas, 980. 

(2) 8 Luck 668; 150 Ind, Cas. 722;11 O W N 488 
A I R1934 Oudl 212 (1); 7 RO 43. 

(3) A I R 1938 Oudh 1; 172 Ind. Oas. 81; 1937 O W 
N 1186:10 R O 158; f937 O L R 587; 13- Luck 
628 


(4) 1938 O W N 889; 177 Ind, Oas. 550; 11 RO 54, 
1938 0 L R 425; A I R 1938 Oudh 201; 14 Luck 
176. 
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who was dead was not binding on them 
and that the joint family property which 
they had obtained by right of survivorship: 
was not open to attachment in execution 
of the said decree, the consequential relief 
was implicit in the declaration asked for 
and that an ad valorem court-fee was. 
payable on the suit. 

According to the view which we have 
expressed the plaintiffs are liable to pay 
a deficiency of Rs. 1,025 in respect of the 
plaint and the defendant would have been 
liable to pay a deficiency of Rs. 1,292-8-0 in 
respect of the memorandum of appeal. Since: 
the appellant has not pressed his appeal, 
which in consequence has been dismissed, 
no question about calling upon him to pay 
the deficiency in court-fees can possibly 
arise, The plaintiffs, however, who have 
obtained a decree in their favour from the 
trial Court, which decree has been upheld 
by us, are liable to pay the deficiency of 
Rs, 1,025 in respect of their plaint, 

Let the plaintiffs be directed by an issue 
of notice to deposit the deficiency in court- 
fee of Rs. 1,025 within two months from 
the receipt of notice, failing with tha matter 
should be put for necessary order. 


D. Order accordingly. 
LAHORE HIGH COURT 

Civil Revision Petition No. 193 of 1940 
July 3, 1940 
BEOKETT, J. 

Pt. CHANAN MAL—Dszpror-INsoLvant 
—PETITIONBR 

versus 
GOBIND SARUP—OrgpiTor—ReEsPonDENT 


Provincial Insolvency Act (V of 1920), a. 6 (b)— 
Mere transfer by debtor, of immovable property, if 
act of insolvency—Mortgage to raise money for 
business—No intention to defeat creditora—Sub- 
sequent loss of money—Transaction is not act of 
insolvency. 

Any transfer ofan interest inan immovable prop- 
erty by a debtor cannot by itself be regarded as am 
act ofinsolvency. Where a debtor raises money for 
his own business by mortgaging a house and the 
transaction has not in the least degree.diminished 
the value of hisasscts but merely transformed them 
partly into a more liquid form and subsequently 
loses the money thus raised, such a subsequent loss 
cannot have the retrospective effect of converting the 
transaction into an act of insolvency, if it was not. 
an act of insolvency at the time when it took 
place. b 


O. R. P, of an order of the District Judge, 
Gurdaspur, dated January 2, 1940, 

Mr. C. L, Aggarwal, for the Petitioner. 

Mr. Hem Raj Mahajan, for the Respond- 
ent. ited : 
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Order.—The respondent applied to have 
the petitioner declared an insolvent, on 
the ground that the latter had committed 
an act of insolvency by mortgaging a 
house with intent to delay and defeat his 
creditors. The Insolvency Court held that 
the mortgage had not been effected with 
any such intent and dismissed the appli- 
cation. On appeal, the District Judge 
agreed that no such primary intention had 
been proved. He held, however, that the 
effect of creating such a charge must necese 
sarily be to defeat ordinarily the petitioner’s 
creditors. Following Bhagwan Das v. 
Mahomed Nawaz Shah (1) he Seld that this 
was sufficient to constitute an act of insol- 
vency under s. 6 (b), Prov. Insol. Act, 1920, 
and proceeded to declare the petitioner an 
insolvent. I am afraid that the learned 
District Judgehas misunderstood the ruling 
mentioned. It cannot be read as intending 
to lay down that any transfer of an interest in 
an immovable property by a debtor must 
iteelf be regarded as an act of insolvency. 
In that particular case, the transferor as- 
sisted a third party by means of the transfer 
in question and this had the effect of 
reducing his own assets by a substantial 
amount. In the present instance the 
petitioner raised money for the purposes of 
his own business. The transaction did not 
in the least degree diminish the value of his 
assets but merely transformed them partly 

“intoa more liquid form. It appears that 

he subsequently lost the money which he 
had thus raised ; but such a subsequent 
loss cannot have. the retrospective effect 
of converting the transaction into an 
act of insolvency, if it was not an act of 
insolvency at the time when it took place. 
Even now, there does not appear to be 
any evidence on the record toshow whether 
the petitioner owns any other property or 
not. 

In these circumstances there are no 
legal grounds on which it can be held 
that the petitioner has committed an act 
of insolvency. The petition is accepted 
and ‘the -order declaring the petitioner to 
be an‘insolvent is set aside, For the 
reasons given by the Insolvency Court, the 
parties are left to bear their own costs 
throughout. 

s. ` Petition accepted. 


(1) A I R 1939 Lah. 349; 185 Ind. Oas, 489, IL R 
(1939) Lah, 408; 41 P L R 785; 12 R L 295. 
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OUDH CHIEF COURT 
“Oivil Revision Application No. 139 of 1939 
September 30, 1940 

Yorker AND Gautam Hasan, JJ. 

Sheikh DILDAR HUSAIN—PLAIntTIs¥— 
APPLICANT 
versus 
Lala BABOO LAL AND ANoTsER— 

DerenpaNts—Oprosits Party 

U. P. Encumbered Estates Act (XXV of 1934), a. 
(2) (a)—S. 7 <1) (a) applies to proceedings ent 
by landlord. 

Section 7 (1)(a}, U. P. Encum. Estates Act applies 
to all proceedings in Civil or Revenue Oourt whe- 
ther instituted by the landlord (debtor) or by the 
claimant (creditor). 177 Ind. Oas. 215 (3), Gissented 
from, 179 Ind. Oas. 630 (1) and 181 Ind. Oas. 61 (2), 
relied on, 185 Ind. OaS. 726 (4), referred to. 


C. R. App, of the order of the Munsif, 
North, Lucknow, dated May 2, 1939. 


Mr. P. N. Asthana, for the Applicant, 


Messrs. H. D. Chandra and P. D, Rastogi, 
for Opposite Parties Nos. 1 and 2, 


Order.—This is an application under 
s. 115 ofthe Civil P.O. and arises in the 
following way. 

The plaintiff-applicant filed a suit for 
accounts before the Munsif North Lucknow 
on March 23, 1936 under s. 33 of the U. P. 
Agri. Relief Act with respect to certain mort- 
gages and promissory notes executed by 
him in favour of the defendants opposite 
parties. In September 1936 while the suid 
suit was pending he applied under s. 4 of 
the U.P. Encum. Estates Act before the 
learned Special Judge, lst grade, against 
the various creditors including the opposite 
parties. The opposite parties applied to 
the learned Special Judge, 1st grade. to 
stay the suit pending before the learned 
Munsif North Lucknow under ‘s. 33 of the 


U. P. Agri. Relief Act. This prayer 
was refused. An appeal against the 
aforesaid decision was also dismissed., 


Subsequently, they applied to the learned 
Munsif North Lucknow for stay of the 
suit under s.7 of the U, P. Encum. Estates 
Act. By anorder dated May 2, 1939 the 
learned Mansif North Lucknow directed 
the stay of proceedings under s, 33 of the 
U. P. Agri, Relief Act till the disposal 
of the proceedings under the Encum. 
Estates Act pending before the learned 
Special Judge, lst grade, Lucknow. The 
applicant (debtor) comes up in revision 
against the aforesaid order of the learned 
Munsif, 

The matter originally came up before 
cur learned brother the late Mr. Justice 
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Radha Krishna Srivastava who by an 
-order dated, January 23, 1940 referred the 
question jin issue for decision to a Bench 
of this Court under s. 14, al. 2 of the Oudh 
Courts Act inasmuch as in his opinion 
Shere was a conflict of authority between 
the two decisions of this Court reported in 
1939 Oudh Appeals. p. 174 (Pandit Ram- 
sagar Prasad v, Mst. Shayama) (1) and 
1938 OudhAppeals page 371 (Lal Baijnath 


Singhv. Lala Tulshi Ram) (2) and'a case of the - 


Allahabad High Court,reported in A I R 1938 
Allahabad page 477, (Chaudhari Sheo Buran 
Singh y. Ranbir Prasad) (3). ; 

The question for determination before 
us ia whether the learne4 Munsif had the 
jurisdiction to stay the suit under s. 33 of 
the U. P. Agri. Relief Act, pending 
before him under the provisions of s.7 
(1) (a) of the Encum. Estates Act. Section 
7 cl, 1 (a) lays down: 

“When the Oollector has passed an order under 
-s, 6the following consequences shal] ensue (a) all 
proceedings pendingat the date of the said order 
in any Civil or Revenue Oourt in the United 
Provinces inrespect of any public or private debt 
to which the landlord is subject or with which his 
immovable property is encumbered, except an appeal, 
review or revision egainst a decree or order, shall be 
stayed,all attachments and other execution pro- 
cesses issued by any such Court and then in force 
in respect of any euch debt shall become null and 
-void, and no fresh process in execution shall, except 
as hereinafter provided be issued.” 

It is contended on behalf of the debtor 
that s. 7 (1) (a) tefers to proceedings and 
suits against the debtor and not by him, 
‘Reliance is placed upon a decision of the 
Allahabad High Oourt, reportedin A. I, R. 
1938 Allahabad, page 477, (Chaudhari Sheo 
Baran Singhv. Ranbir Prasad) (3) where 
‘it was held that : 

“The proceedings, attachments, processes and 
suits mentioned in clauses (a) and (b) of s. 7, U. P. 
Encum., Estates Act are proceedings, attachments 
processes and suits against the Jandlord in respect 
of debts and the landlord himself is not necessarily 
under any disability for taking proceedings which 

ehe may beentitled to take under the law for the 
protection of his interest.’ 


No reasons are given in support of the 
-view taken in the above case. f 

We are of opinion, that the language of 
s. 7 (1){a) of the U. P. Encum. Estates Act 
is quite clear and unambiguous and leaves 
no room for doubt that it applies to all 
‘proceedings in any Civil Court whether 


(1) 19390 W N 118; 179 Ind. Oas. 630; 11 R O 196; 
A I R 1939 Oudh 75; 1939 OLR 67; 1939 R D 67; 
14 Luck. 524. 

(2) 1939 O W N 385;181 Ind. Oas. 61; 19390 L R 
2335 11 RO 276; 1939 'R D 255; A I R 1939 Oudh 
184, 

(3) A IR1938 All, 477; 177 Ind. Cas. 215; (1938) 
ALJ 541; 11 R A182; 1938 AL R 724. 
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instituted by the landlord (debtor) or by. 
the claimant (creditor), We do not think 
that the Legislature could have contem- 
plated that adebtor should carry on two 
separate proceedings under the Agri. 
Relief Act as well as under the U.P. 
Encum. Estates Act, simultaneously. The 
intention of the Legislature must be gather- 
ed from the language of s. 7 (1) (a) of the 
Encum. Estates Act, and it is not per- 
missible for us to’ read into that section 
an intention which the Legislature has not 
chosen to express, We feel we are justifi» 
ed in this conclusion by the language of 
s. 14cl.4 (c) ofthe Encum. Estates “Act 
which definitely states that “the provisions: 
of the U.-P. Agri. Relief «Act of 1934 
shall not be applicable to proceedings 
under this Act”, lt seems to us that the 
Legislature provided separate reliefs to a 
debtor under the Agri. Relief Act and the 
Encum. Estates Act, and it was left to him 
to chcose whether he should take advantage 
of the provisions of s. 33 of the Agri. 
Relief Act ors, 4 of the Encum. Estates 
Act. Unders. 33 ofthe Agri. Relief Act 
an agriculturist debtor is entitled to sue 
for an account of money lent or advanced 
to or paid for him by any persons. The 
Oourt is given the power to follow the 
provisions of Chap, IV of the. Act and the 
provisions of the Usurious Loans Act X 
of 1918. Sections 28 to31 of Chap. IV 
deal with the reduction of interest in favour 
ofthe debtor. Section 32 relates to the 
duty of a creditor to maintain and furnish 
accounts while s.34 imposes penalties for 
non-compliance with the provisions ofs, 32 
namely the disallowance of interest and 
costs. Ample relief is available to a 
debtor under the provisions of s. 14 (4) (a) 
and (b) of the Encum., Estates Act. A 
careful perusal of thg aforesaid provisions 
in tre two Acts is enough to show that the 
Legislature did not intend the continuation 
of the proceedings under the Agri. Relief 
Act when the debtor had applied under s. 4 
of the Encum. Estates Act. Once the debt 
is proved under the provisions of the latter 
Act there seems to be no good ‘reason for 
the continuation ofthe proceedings under 
the Agri. Act. The debtor himself submitt- 
ed to the jurisdiction of the Special Judge 
by applying under s. 4 of the Encum. 
Estates Act and itis somewhat anamalous 
that he should be allowed to carry on 
proceedings at the same time under s. 33 
of the U. P. Agri. Relief Act. 

Weare therefore of opinion thats. 7 (1) 
(a) upon a proper construction of its 
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language unmistakably shows that it applies 
to all proceedings whether instituted by 
the debtor or by the creditor. 

Tn a reported in case 1940 Oudh Appeal a 
p.138 (Ambika Prasad v.Mst, Maqbulunnissa) 
(4) it was held thats: 

“Clause (b) of 5. 7 (1) appears on the face of it 
to apply to a suit or other proceeding filed bya 
party after the passing of an order under s. 6 and 
does not contemplate suits or proceedings remanded 
by a Court of Appeal.” 

At p. 140 however it was observed fol- 
lowing the view enunciated in A. I. R. 1938 
Allahabad page 477 (3) that: 

“Both the clauses of s. 7 (1) appear to contemplate 
Suitsor proceedings against landlords for enforce- 

„ment of debts due by them. and not to suits or pro- 
„ ceedings thatthe landlords themselves are entitled 


` ‘to institute under any law,’ 


We are of opinion that the latter observa- 


tion was really not necessary for the deci» 
sion of that case, 

The result is that the decision of the 
lower Oourt directing the stay of the pros 
ceedings under s8. 33o0f the Agri. Relief Act 
till the disposal of the proceedings under 
the Encum. Estates Act pending between 
the parties before the Special Judge, ist 
grade,is correct. The application fails 
and is dismissed with ccsts, : 


D, ; Appilcation dismissed. 


(4) (1940) O W N 129; 185 Ind. Cas 726; 1940 O 
DR 39; 12 R O 255; 1940 R D 66; A I R1940 Oudh 
07. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 179 of 1933 
April 15, 1940 
TERK CHAND AND DALIP SINGH, JJ. 
Lala KHAZANOHI SHAH—DEOREE-HOLDER 
APPELLANT 
VETSUS 

Haji NIAZ ALI—JUDGMENT-DEBTOR— 
. RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 22 
—Cross-objections, from first appeal, if can be taken 
in Letters Patent Appeal — Punjab Alienation of 
Land Act (XIII of 1900), s. 2 (3)—Question whether 
land is agricultural, how to be determined—Presump- 
tion from circumstances — Onus is on judgment- 
debtor to show that land falls within definition of 
‘land’ in s. 2 (3). 

Order XLI, Civil P.O., would apply to Letters 
Patent Appeals and in general there is no difference 
between the procedure in Letters Patent appeals and 
ordinary appeals so far asthe Civil P. „O. is con- 
cerned. Oross-objections can be taken sin Letters 
Patent appeal from a first appeal, 60 Ind. Oas. 274 
(1), 132 Ind. Oas. 24 (2) and 93 Ind, Cas. 293 (3), 
relied on, (p. 419, Gol. 2.) 3 , 

“The question whether land is or is not agricultural, 
iš not to be determined on description ia the revenue 
papers though these are no doubt valuable as throw- 
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ting lighton how much the land has actually been 
used for a certain number of years, Allthe facts 
and the circumstances must be taken together in 
determining whether land is or isnot agricultural 
land within the meaning of the definition. The 
mere fact that a judgment-debtor as a last and 
desperate resort proceeds to cultivate a few patches 
of land which has neverebeen used for agriculture 
would not make the land agricultural land; nor 
would the fact that the land hed lain fallow for one or 
two or more years necessarily make the land cease 
to be agricultural land. The circumstances that 
fhe very long lapse of time during which the land 
has not been cultivated, and the fact that the land is 
situate near the abadi within Municipal limits, and 
the fact that adjacent land is either a part of the 
abadi oris being used for building sites, would tend 
to show that the land had ceased to be agricultural 
land unless the judgment-debtor rebutted the pre- 
sumption arising from all these circumstances by 
showing some circumstances which would tend to 
rebut the infereuce deducible from these circum- 
stances. The onus is on the judgment-debtor toshow 
that the land in dispute falls within definition of 
‘land’ in s. 2 (3) of the Punjab Alienation of Land 
Act. Tp. 418, col. 2.] 


L. P.A. against the judgment of Mr. 
Justice Bhide, J.. reported in 189 Ind. 
Oas, 782. 


Messrs, Achhru Ram and Indar Dav Dua 
for the Appellant. 

Messrs, Barkat Ali and Maden Mohan, 
Lal, for the Respondent, 


Dalip Singh, J—On December 9, 1926 
one Niaz Ali mortgaged to the appellant one 
shop and a house situate in Sialkot, to- 
gother with certain land situated as follows: 
26 kanals 3 marlas in Pur Hiran ; 42 kanals 
7 marlas in village Agowali; 3 kanals 
9 marlasin village Rangpura, which is said 
to be a subrub of Sialkot; 59 kanals 
11 marlas in Mohal Usman, a subrub of 
Sambarial. The total mortgage amount was 
Rs. 17,500, On December 1, 1934 the morte 
gagee brought asuitfor Rs 33,880 recevere 
able by sale of the mortgaged property. On 
December 19, 1934 the parties compromised 
the suit. It was agreed that Rs, 23,500 
with interest at 1 per cent. per mengsem; 
should be paid in one year. If there was 
default in the payment, taen the total sum 
due would be Rs. 32,000 out of which sum 
interest on Rs. 28,500 would be reckoned at 
l per cent, per mensem for one yearand at 
the end of the first year interest would be 
reckoned on the entire sum of Rs. 32,000 at 
eight-annas per cent. per mensem. The 
property was held charged for the amount 
under the terms and conditions stated above, 
A decree was drawn up in terms of the 
above compromise on December 19, 1934, 
On August 24, 1935, the Kakezais to which 
tribe the mortgagor belonged were declared 
an agricultural tribe. 
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“On December 11, 1937, the decree-holder ° 
took out execution for sale of the: property 
in default of payment. The judgment- 
debtor filed various objections which do not 
concern us. The house and the shop in 
Sialkot were held to be saleable but qua 
the land it was held that as the Kakezais 
had been declared to be an agricultural 
tribe unders, 16, Land Alienation Act, agri- 
cultural land could not be sold in,executione 
of the decree, The question then arose 
how much of the land mortgaged was 
agricultural “land,” 42 kanals 7 marlas 
in village Agowali was admitted by the 
decree holder to be agricultural land. The 
Senior Subordinate Judge helid that 
9 kanals 15 marlas of land, . khasra 
No. 169 in Pur Hiran, and 44 kanals 13 
kanals of land in Mohal Usman were not 
agricultural land within the meaning of 
the definition in the Land Alienation Act, 
5:2 (3). The rest ofthe land was held to 
be agricultural, and as he held thats, 16, 
Punjab Land Alienation Act, applied, it 
was not saleable. An appeal was taken. 
to this Oourt and the learned Judge, 
sitting in Single Bench, held that s. 16 was 
applicable. He held that 4 kanals 7 marlas 
of land in Pur Hiran, in addition to the 
9 kanals15 marlas held to be non-agri- 
cultural by the Senior Subordinate Judge, 
were also non-agricultural, and against the 
finding that 44 kanals 13 marlas of lagd 
in Usman Mohal were non-agricultural, k 
held that this land was also agricultural 
and therefore not saleable. He gave no 
finding asto 3 kanals 13 marlas of land 
situated in Rangpura. He thus partially 
accepted the appeal of the decree-holder 
and also accepted the cross-objections of 
the judgment-debtor and passed a decree 
accordingly, From that judgment the 
decree-holder has come in Letters Patent 
Appeal and the judgment-debtor has filed 
cross-objections: 

As regards the landin Rangpura, it was 
omitted by inadvertence from tke judgment 
of the learned Judge in Single Bench. It 
is clearthat in 1913-14 the land is described 
as banjar gadim and the learned Counsel 
for the appellant contends that the onus 
of the issue as to whetker the land in 
dispute fell within the definition of “land” 
as given in s. 2 (3), Land Alienation Act 
was placed on the judgment-debtor, snd 
there was no evidence that this land had 
teen cecupied of let for agricultural 
purpcses cr purposes subeervient to agri- 
culture or pasture. The land itse)f is situate 
within municipal limite. There are no 
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actual houses built on the land, but it is 
situate clcse to ths abadi, It has been 
banjar for nearly 40 years and there are 
building sites near the land in dispute. 
Theland is not assessed to land revenue. 
He therefore contended that on the same 
lines asthe learned Judge in Single Bench 
held that the Pur Hiran land was nons 
agricultural, this land should also be held 
not to be agricultural land. Qua this 
portion of the land, in reply the learned 
Counsel for the judgment-debtor could only 
urge that the mere fact that the land was. 
not assessed for land revenue or that it was 
situate close to the abadi or that it had 
remained banjar qadim for a large number - 
of years would not show that the -Jand had ; 
ceased to be agricultural land within the 
meaning of the definition. His contention 
was that the description of the land as 
banjar qadim showed that the land was 
culturable and that if it had not been 
culturable, it would have been been des- 
cribed in the revenue paper as ghair 
mumkin. 

His contention then was that if land is 
culturable then the presumption should be 
that it is occupied or let for purposes of 
agriculture or for purposes subservient to 
agriculture or pasture. I do not agree 
with this contention. It appears to me 
that the question is not to be determined 
on description in the revenue papers though 
these are no doubt valuable as throwing 
light on how much the land has actually 
been used for a certain number of years. 
All the facts and the circumstances must 
be taken together in determining whether 
land is or is not agricultural land within the 
meaning of the definition. The mere fact 
that a judgment-debtor as a last and des-- 
perate resort proceeds to cultivate a few 
patches. of land which has never 
been used for agriculture- would not 
make the land agricultural land; nor would 
the fact that the land had lain fal- 
low for one or two or more years neces- 
sarily make the land cease to bé agricul- 
tural land. In considering in this particular 
case the circumstances, it appears to me 
that the very long lapee of time from 1913-14 
onwards during which the land has not 
been cultivated, and the fact that the land 
is situate near the abadi within munici- 
pal limits, and the fact that adjacent land 
is either a part of the abadi or is being 
used for building sites, would tend to 
show thatthe land had ceased to be aggri= 
cultural land unless the judgment-debtor 
rebutted the presumption arising from 
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all these circumstances by showing 
some circumstance ;which would tend 
to rebut the inference deducible from 
these circumstances. It must not be fors 
gotten that the onus is on the judg- 
ment debtor and in the absence of any 
circumstances tending to rebut the inference 
deducible from these circumstances I would 
hold that it is not proved that this land, 
3 kanals 13 marlasin village Rangpura, is 
agricultural land. 

I now come to deal withthe land situate 
in Usman Mohal. The area of this land 
is 59 kanals 13 marlas and in 1914-15 the 
‘area was shown as follows; 58 kanals 13 
marlas as bhatta ghair mumkin; 1 kanal as 
ghair mumkin ahata chah ghair jari. 
In 1918-19, 20 kanals are shown as ghair 
mumkin bhatta and 39 kanals 13 marlas as 
maira chahi. In 1923-24 jamabandi the 
same entry is repeated. In the jamabandi 
of 1927-28, 20 kanals are shown as ghair 
mumkin bhatta, 4 kanals as banjar jadid, 
34 kanals as maira chahi and 1 kanal 
ahata chah ghair jari, In the jamabandi 
of 1931-32, 58 kanals 13 marlas are shown 
as banjar kadim and | kanal as ahata chah 
ghair jari. In 1935-36, 44 kanals 13 marlas 
are shown as banjar kadim, 14 kanals are 
shown as maira barani and 1 kanal as ahata 
chah ghair jari. The dispute in this appeal 
is only about the 44 kanals 13 marlas of 
land shown as banjar kadim. Now, this 
portion can be divided into two portions : 
one of 20 kanals ghair mumkin bhatta and 
-one of 24 kanals 13 marlas. Sofar as the 
20 kanals are concerned, it appears that 
from 1914-15 onwards it has been establish- 
-ed a8 ghair mumkin bhatta or from 1931-32 
onwards as banjar kadim. Itis thus clear 
that for a space of nearly over 20 years the 
land has never been cultivated at alland 
‘for some time at any, rate it was also uns 
-culturable land, There can be little doubt 
‘that in such a case it would be difficult to 
shold that the land is now to be considered 
occupied for agricultural purposes or pure 
poses subservient to agriculture, 

As regards the other land the matter is 
«more doubtful. Itis true that originally it 
form part of ghair mumkin bhatta but 
from 1918-19 onwards to 1927-28 it appears 
that all this land together with some more 
land was actually cultivated, After 1927-28 
it appears to have not been cultivated at 
-all. The question is whether at the time 
when the land is being put to sale 
“this land, should be considered to be agri» 
cultural land, The matter is not entirely 
zfree from difficulty, but on the whole, it 
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seems to me that the onus lay on the judge 
ment debtor to explain tha six or eigat 
years’ absence of cultivation and I would 
therefore hold that the judgmsnt-debtor 
has not discharged the obligation of the 
issue and therefore this land also is not 
proved to be agricultiral land. This finishes 
the land involved in the appeal of ths ap- 
pellant for the appellant has conceded that 
S. 16, Punjab Land Alienation Act, applies 
in the circfimstances of the case. 


I now come to deal with the cross-objace 
tions of the judgment-debtor, and the first 
point that arises is whether there ‘can be 
cross objections ia the Letters Patent ap» 
peal. On this point, there might have bsen 
originally some conflict of authority, but 
the matter appears to beset at rest by a 
Privy Council judgment reported in Sabitri 
Thakurain v, Savi (1) where it was held that 
O. XLI of the Code would apply to Letters Pae 
tent appeals and that in general there was no 
difference between the procedure in Letters 
Patent appeals and ordinary appeals so far 
as the Oivil P. O. was concerned. Similarly 
in Abhilakhi v. Sada Nand (2) a Fall 
Bench of that Court appears to have over- 
ruled certain earlier rulings where similar 
points were held not to apply in Letters 
Patent appeals. In Venkateshan Chetty v. 
Mott Chand Gulab Chand (3), a Fall 
Bench came to the decision that in a 
Lefters Patent appeal from an original 
order from a single Judge, cross-objections 
could be taken in Letters Patent appeal. 
The matter might bə differentin the case 
of a second appeal, for, a Letters Patent ape 
peal in such a case is only permissible with 
the certificate of the Judge who heard tha 
Case in single Bench, Therefore the quase 
tion of cross-objections in such a case might 
Taise a question of jurisdiction as distinct 
from a matter of procedure. Butit is une 
necessary to decide that point because in 
this case the Letters Patent appeal is from 
a first appeal and lies without any certi- 
ficate. In such a case, it appears to me that 
the question whether appeals should be 
taken or cross-objections should be allowed 
is merely a matter of procedure and doəs 
not raise any quastion of jurisdiction, I 
would therefore hold that tie judgment- 


(1; 48 0 481; 60 Ind. Cas. 274; A I R1921P 0 80; 
481 A 76; 40M LJ 303; (1921) M WN:159 19A LS 
281; 33 0 LJ 307; 250 WN 537; 23 Bom, LR 631 
14 L W 362;3 UP LR (P 0,57 (PO. ' 

AIR 1931 All. 244; 132 Ind, Oas, 24:53 A 535: 
A L J 187; Ind. Rul, (1931) All. 453 (F B), 4 
(3) 43 M 291; 93 Ind. Ois 233; AI R 1933 Mad. 316: 
50 M L J 190; 24 L W 571 CF B). á 
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debtor is entitled to put in cross-objections 
to the appeal. 

The lerned Counsel for the judgment- 
debtor has confined his cross-objections to 
the Pur Hiran land which was given by the 
learned Judge in single Bench in addition 
to what had been allowed by the Senior 
Subordinate Judge. The khasra numbers 
of this land, as given in the judgment, are 
384, 591-378, 592-378, 379 and 593-378 
Nothing has been said about 583-378 as it 
was notincluded in the cross-objections. As 
regards the other numbers, Nos. 591-378, 
592/378 and 379 can be disposed of shortly. 
It appears that all of them have been 
banjar kadim for along %ime. at least since 
1914-15, and there is nothing to show that 
they have been used for any purpose sub- 
servient to agriculture or for pasture. I see 
no reason to interfere which the decision 
of the learned Judge in single Bench qua 
these numters. As regards No, 384, the 
matter is a little more doubtful. No, 384 
` is described as a chhappar and it is con- 

tended by the learned Counsel for the judg- 

ment-debtor with some force that at any 
rate the water of this chhappir would in 
all probability be used for agricultural pure 
poses or purposes subservient to agriculture 
e. ga by way of watering cattle. He has 
, Telied on fact that a number which ap- 
pears contiguous, 3&3, is described in the 
jamabandi as abi, irrigated by a jhalar and 
he contends that the jhalar is in all pro- 
bability put in the chhappar and used to 
draw water from the chhappar for the pur- 
pose of irrigating the land in 383, This 
may be possible, but in the absence of all 
evidence on the subject which the judg- 
ment-debtor could easily have led, it is 
‘difficult in the Letters Patent appeal’ to 
hold that this land under the chhappar or 
the chhappar itself is proved to be used for 
purposes subservient to agriculture or for 
purposes of agriculture. I would therefore 
-hold that the judgment-debor has not dis- 
charged the onus of the issue which admit- 
tedly lay on him as regards this number 
also. 

The result is that I would accept the 
appeal ofthe decree-holder and hold that 
3 kanals 13 marlas of land in Ranpura, 
44 kanals 13 marlas of land in Usman 
Mohal and 9 kanals 15 marlas of land in 
‘Par Hiran, khasra No. 169, and a further 
area of khasra- Nos. 384, 591-378, 592-378, 
379 and 493-378 ara not proved to be agri- 
cultural land and are therefore saleable in 
execution of the decree, I would therefore 
accept the appeal to the extent indicated 
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above, and would dismiss the cross-objec- 
tions. The appellant will get his ccsts in 
this appeal. The parties will bear their 
own costs in cross-objections. 


Tek Chand, J.—I agree in the conclu: 
sion reached by my learned brother, 


8. Appeal partly allowed, 


LAHORE HIGH COURT 
Second Appeal No. 1046 of 1939 
i January 22, 1939 
Monroe, J. 
Mst: MARIAM— APPELLANT 
VVTSUS 
FAZAL KARIM—RESPONDDNT 
Dissolution of Muslim Marriages Act(VIII of 
1939), a. 4—Section, if retrospective. : 
Section 4 of the Act is not retrospective and hence 
where the parties are Muhammadaas, apostasy of 
either party prior tothe coming into force of the 
Act dissolves the marriage. å 


Mr. R. C. Manchanda, for the Appellant. 
Mr. Malik Mohammad Amin, for the 
Respondent. 


Judgment.—The trial Judge granted to 
the appellant a decree for dissolution of her 
marriage, which was in effect a declaration 
that her marriage, she being a Muslim mare 
ried to a Muslim, had been dissolved by her 
apostasy. The learned Sessions Judge set 
aside the decree and dismissed the suit. 
The appellant became a  Obristian on 
August 21, 1938 by baptism. Act VIII 
of 1939 came into force in March 1939. Till 
the passing of that Act, the law was clear: 
in- many cases, it had been held that 
apostasy ofa Muslim dissolved marriage : 
there was no decision to the contrary. 
Unless the Act was retrospective it could _ 
not affect the present Case. It has been 
argued that the act is a declaratory Act, 
but the phraseology of s. 4, the section 
with which I am concerned, is not so ex- 
pressed. I therefore differ from the opinion 
of the learned District Judge on this- point, 
The learned Judge has also held that the 
appellant was a Ohristian when she was 
Married, on the basis of a statement made 
by her—her evidence contains no reference 
to this. It was not the case of: either party 
‘that she became a Christian before her 
marriage, The statement recorded by the 
Judge must have either been made inad- 
vertently or misinterpreted by the Judge. 
The appellant was married at 14 and there 
is nothing to indicaté that she had heard of 
Christianity then, except the solitary state- 
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ment to which I have referred. I hold 
that the marriage was dissolved by apostasy. 
T allow the appeal and restore the decree 
of the trial Judge. The respondent will 
‘pay the appellant's costs throughcut. 


8. Appeal allowed. 


——Ř 


CALCUTTA HIGH COURT 
Appeal No. 43 of 1940 
June 17, 1910 
Epetry, J. 
KALI SUNDAR ROY AND OTHARS 
J UDGMENT-DEBTORS—A PPELLANT3 — 
versus 


KHUM OHANDRA BOTHRA AND ANOTAER 
ry 


oy . — RESPONDENTS 
Bengal Agricultural Debtors Act (VII of 1936), 
aa. 8 (5), 17 (1) (a) 34—Scope of s. 8 (5)—Applica- 
:tion ‘to Board dismissed—Second application to an- 
-other Board in respect of same debt, if lies—Ap- 
plication to Board dismissed under s. 17 (1) (a)— 
Effect—S, 34, if applies. 
Act 


Sub-section (5) of s. 8, Ben. Agri. Debtors 


merely means that if the debtor finds that through” 


oversight or otherwise he has omitted to mention a 
particular debt in his first application, he may in- 
-clude it in certain circumstances in afurther ap- 
plication tothe Board, but, itis no authority for the 
Proposition that, after an application to a Debt 


‘Settlement Board has been dismissed, another appli- . 


cation may be made to another Debt Settlement 
Board relating to the same debt, 

The effect of the dismissal of an application to the 
‘Debt Settlement Board, under s. 17 (1) (a), is to ex- 
‘clude the debt from the scope ofthe Act. Hence, 
8. 34 which only applies inthe case of debts which 
‘fall within the scope of the Act does not apply to 
another application in respect of the same debt, 


A. from the appellate order of the District 
Judge, Rajshahi, dated December 22, 1939. 
` Mr. Radhikaranjan Guha for Mr. Pra- 
fulla Kumar Roy, for the Appellants. 
Mr. Abinash Chandra Ghose, for the 
pondents. . o 
Judgment.—The judgment-debtors are 


Res» 


the appellants in this caze and it appears ' 


that tkey applied for a settlement of their 
debts to the Debt Settlement Board at 


Keoganchi on June 28, 1939. The Board. 


recorded an order to the effect that the 
Particulars which had been given relating 
to the property of the judgment-debtors 
‘could not be believed and it was held that 
the appellants were not agriculturists, 
The Board, therefore, dismissed their appli- 
cation. On a later date, is appéars that 
they filed a further application for the 
settlement of the same debts before the 
Debt Settlement Board at Patul, which 


issued a notice to the learned Munsif under’ 
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8. 34, Ben. Agri. Debtors Act. It has been 
held by both the Courts below that the issue 
of this notice was illegal and it is against 
the decision of the learned District Judge 
of Rajshabi with regard to this matter 
that this appeal is directed. The main 
contention urged by*the learned Advocate 
for the appellants in this case is that 
s. 8 (5), Ben. Agri. Debtors Act, allows 
g debtor to file more than one application 
relating t@ the same debt as has been done 
a this case, The sub-section is to the effect 
that 

“notwithstanding anything contained in sub-s. (1), a 
Board may for good and sufficient reason entertain a 
further application in gespect of any debt incurred 
before the date of a first application under sub-s, (1) 
or sub-s. (2), whether such application was made to it 
or to any other Board” 

except in certain circumstances which 
are then set forth. In my view, this sub- 
section merely means that if the debtor 
finds that through oversight or otherwise 
he has omitted to mention a particular deht 
in his first application, he may include it 
in certain circumstances in a further appli- 
cation tothe Board, but, in my judgment 
itis no authority for the proposition that, 
after an application to a Debt Sattlemnet 
Board has been dismissed, another applica- 
tion may be made to another Debt Səte 
tlement Board relating to the same debt. 
It appears from a perusal of the order 
which was passed by the Keoganchi Debt 
Settlement Board on June 28, 1939 that this 
order of dismissal was intended to be one 
under s. 17 (1) (a) of the Act. The only 
procedure which has been prescribed in ths 
Ben. Agri. Debtors Act for setting aside an 
order of dismissal is by way of appeal or 
review under ss. 40 and 44 of the Act. If 
this procedure is not followed, it must 
be taken that an order of dismissal such 
as that which was recorded on June 28, 1939 
is final. The effect of the order which was 
recorded by the Keoganchi Board on June , 
28, 1939 was to exclude the debt from the 
scope of the Act. Section 34 only applies in 
the case of debts which fall within the scope 
of the Ben. Agri. Debtors Act and, this 
being the case, the executing Court was 
quite justified in not staying proceedings. 
In my view, the decision of the learned Dis- 
trict Judge is correct. It is therefore affirm- 
ed and thisappeal is dismissed with costs. 
The hearing fee is assessed at one gold 
mohur. Leave to appeal under s. 15 of the 
Letters Patent is refused, 


Ba Appeal dismissed, 
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i;LAHORE HIGH COURT ` 
First Appeal No. 46 of 1939 
April 17, 1940 
TEK CHAND AKD ABDUL Rasanin, JJ. 
TARA BINGH—DRrrEen pax tT—APPELLANT 
VveTSUS 
Bısı SURAJ KAUR DAUGRTER or Raja 
iBHAGWAN SINGH—Pratntirr— 
RESPONDENT 

Custom (Punjab)—Succession—Childless proprietor 
—Absence of agnates—Cognate succeeds én preferenc® 
to stranger—Agricultural tribe—Nature of widow's 
estate explained. 

According to the custom in the Punjab in the 
absence of all agnates of a childless proprietor a 
cognate, however distantly related to him, is en- 
titled to succeed to his property in preference to a 
stranger. [p. 426, col. 1.] 

{Case-law relied on | 

Among the agricultural tribes of 
who, in matters of succession and alienation 
are governed, not by their personal law, but 
by custom, a widow takes only a life-interest in her 
husband's estate. In this respect her position is 
analogous to that of a widow under Hindu Law. 
The restrictions imposed upon her power of aliena- 
tion are inseparable from her estate, and the mere 
fact that no agnatic relation, or a near cognate, of 
the husband is alive, dces not enlarge her powers of 
alienation and make her an absolute owner. Her 
life-estate comes to an end at her death and so 
where she has made a will which isto take effect 
after her death there is no property on which the 
will can operate. [p. 426, col. 2.1 

[Case-law referred to.] 


Messrs. Mehr Chand Mahajan and 
Yashral Gandhi, for the Appellant. 


Mr, Achhru Ram and Sardar Jharda 
Singh, for the Respondent. 


the Punjab 


a) 


Abdul Rashid, J.—Sardarni Bhagwan 
Kaur, widow of Nihal Singh, a Dhilon Jat 
ef village Mani Mazra, District Ambala, 
died cn Ayril 7, 1936, in the hospital of 
Mani Mazra. On April 5, 1936, she had 
made a will in favour of her nephew Tara 
Singh, defendant. This will was registered 
on April 6. On the death of Sardarni 
Bhagwan Kaur tke entire landed property 
‘left by her was mutated in the name of Tara 
Singh, defendant, on the strength of the 
will. The defendant also obtained posses- 
sicn of the house of the widcw, and re- 
ecvered her movable property from the 
supurdar to whom it had been entrusted 
by the Police on her death. The present 
suit was instituted by Bibi Suraj Kaur, 
daughter of Bhagwan Singh, on October 2, 
193”, in respect of tke entire property 
mentioned above and fcr Rs, 600 as mesne 
profits of the land for three harvests up to 
rabi 1937, It wasstated in the plaint that 
the plaintiff was the daughter of Raja 
Bhegwan Singh who was a collateral of 
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Nihal Singh, the husband of Sardarni 
Bhsgwan Kaur, in the sixth degree, and 
that in the absence of any male collateral or 
any other nearer female heir of Nihal 
Singh, she was entitled to succeed. It was 
further pleaded that the will made by 

Sardarni Bhagwan Kaur in favour of the 
defendant was invalid, and that, in any 
case, she was not competent to make a will 
as she herself was a limited owner, 

The defendant pleaded, inter alia, that 
though Bibi Suraj Kaur was the daughter 
of Raja Bhagwan Singh, the latter was not 
a collateral of .Nihal Singh. Sardarni 
Bhegwan Kaur was the absolute owner of 
the property in her possession, and the will 
made by her, in favour of the defendant, 
was Valid and could not be challenged by 
the plaintiff as it had been held by the High 
Court that she was not competent to 
contest alienations effected by her own 
mother, It was further pleaded that the 
suit for mesne profits could bəs tried by a 
Revenue Uourt only, and, in any case, no 
mesne profits had accrued. On these 
pleadings the trial Oourt framed the fol- 
lowing issues : ; 

“l. Whether Raja Bhagwan Singh, father of the 
plaintiff, was a collateral of Nihal Singh, the last ` 
male holder of the disputed property ? 

2, If Issue No. 1 be proved, whether the plaintiff . 
is the legal heir of the said Nihal Singh after the 
death of his widow Mst. Bhagwan Kaur? 

-3. Whether Mst, Bhagwan Kaur madeany valid 
will with respect to the disputed property in favour 
of Tara Singh, defendant ? 

4. If Issue No.3 be proved, whether the plaintiff 
is competent to challenge the will? 

5. If Issue No, 4 be proved, whether Mst. Bhagwan 
Kaur was in any way competent to make a will 
with respect to this property ? 

6 If the will be found to be invalid and inope- 
rative, whether the plaintiff is not entitled ta 
succeed to the property in dispute as against the 
defendaut- when Issue No. 2 is decided in her 
favour? 

1. Whether the suit suit Sor mesne profits in respect 
of agricultural land lies in the Civil Court ? 

If so, how much mesne profits accrued to the 
defendant for the three crops mentioned in the 
plaint ?” 

It was held by the trial Court that Raja 
Bhagwan Singh, father of the plaintiff, was 
a collateral of Nihal Singh in the sixth 
degree, that Bibi Suraj Kaur was the legal 
heir of Nihal Singh after the death of his 
widow Sardarni Bhagwan Kaur, that the 
execution and registration of the will had 
been duly proved, but that the will was 
invalid as Sardarni Bhagwan Kaur was not 
in adisposing mind at the time of the 
making of the will. It was also held that 
Plaintiff was entitled to contest the aliena-. 
tion by .Sardarsi Bhagwan Kaur as she 
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was the heir. As regards mésne profits, it , 
was found that no mesne profits had 
accrued. On these findings the plaintiff was 
granted a decree for possession of the 
immovable property left by Sardarni 
Bhagwan Kaur, The suit was dismissed 
with respect to the movable property and 
mesne profits. Against this decision Tara 
Slngh, defendant, has appealed to this 
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Court. It was contended by Mr. Mehr Chand 
Mahajan, on behalf of the appellant, that 
it had not been established that Raja 
Bhagwan Singh, the father of Bibi Sura} 
Kaur, was a collateral of Nihal Singa. 16 
would be convenient to refer, at this stage, 
to the following pedigree tab'e propounded 
by ths plaintiff: 











GANGA RAM 
| | R Ñ 
Gharib Das Sukha brana Sucha Nand Nitya Mand Raj Rup 
| | | (sonless,) (sonless.) 
| | ae ee Bahar Singh $ 
Gopal Singh Kishen Chand N 
ga a aa Fateh Sigh Bahal Singh o 
Hamir Singh sonless.) 
Aae eg Basawa Singh 
I l 
Kishen Singh Nihal Singh 
(sonless.) (married 
Met. Bhagwan Kaur.) 
I 
L. : Hl 
Amar Singh Raja Gowardhan 
Singh 
Raja Bhagwan 
Singh Raja Gurubakhsh 


Bibi Suraj Kaur, 
daughter (plaintiff.) 


Exhibit D-18 is a certified copy. of the 
pedigree table prepared during the settle- 
ment of 1888 with respect to village Mani 
Mazra. This shows that Raja Bhagwan 
Singh was the great grandson of Gopal 
Singh. The pedigree table prepared in the 
settlement of 1888 relating to village Judian 
is Ex. D-16. This pedigree table shows 
that Nihal Singh, the husband of Sardarni 
Bhagwan Kaur, was a descendant of Sucha 
Nand. It is thus clear from the Revenue 
Records that Raja Bhagwan Singh and Nihal 
Singh were the descendants of Gopal Singh 
and Sucha Nand respectively. (After 
examining certain evidence their Lordships 
proceeded further.) In view of the evidence 
summarized above we are of the opinion 
that the trial Court was right in holding 
that Raja Bhagwan Singh, the father of Bibi 
Suraj Kaur, was a sixth degree collateral 
of Nihal Singh, the husband of Sardarni 
Bhagwan Kaur. 

The next question for consideration is 
whether Bibi Suraj Kaur is an heir of 
Sardarni Bhagwan Kaur or her husband 
Nihal Singh. The lower Court had held her 
tobe Nihal Singh's heir under Hindu Law, 
according to -which it was assumed she 
was abandhu. This is obviously. incorrect, 


Singh (sonless,) 


and Mr. Achhru Ram for the respondent 
frankly admitted that Bibi Suraj Kaur 
was nota bandhu of Nibal Singh under the 
Mitakshara School of Hindu Law. He, 
however, maintained that in the absence, of 
any agnates, cr nearer cognates, she was 
an heir under custom, as generally prevalent 
among the agricultural communities of tho , 
Punjab. To mest this argument, Mr. Mehr 
Ohand Mahajan for the appellant referred 
to questions Nos. 23, 39-A and 40 of the 
riwaj-i-am of the Ambala district. In the 
answer to question No, 28, it is stated that 
in this district the land of a proprietor 
belonging to an agricultural tribe devolves 
on the following persons: (a) Male lineal 
descendants; (b) the widow for hər lifetime; 
(c) own brothers; (d) male collaterals 
reckoned downwards from the greategreate 
grandfather, (e) failing collaterals, on the 
daughters. This list is, however, by no 
means exhaustive and it is clear that the 
Tepresentatives of the tribes were not ine 
terrogated about the right of a cognate to 
succeed in the absence of all agnates. In 
the answer to question No. 39-A it is stated 
that a widow succeed’ to the estate of a 
collateral of her husband subject to the 
general conditions and limitations governe 
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Ting” widow-succession. The . reply 
question No. 40 is that different tribes say 
that : 

“Collaterals traced variously from four to ten 
generations will exclude the daughter but the 
distinctions drawn depend more upon variations in 
the method of counting generations than on any 
real difference of custom. «The commonly received 
custom is to exclude the daughter wherever col- 
laterals can be traced up to the great-great-grand- 
father. Jats and Gujjars are strongly inclined to 
go still further and to say that daughters never 
succeed, the land going to the proprietors of the? 
patti rathér than the daughter, but this is doubt- 

as an actual custom though correct as to the 
feeling of the people.” 


Frem “this it was sought to be argued, 
that amongst the agricultyral tribes of the 
Ambala district, even the propritors of the 
patti are preferred to cognates, and that it 
follows that female cognates cannot succeed 
under any. circumstances. This broad 
Proposition, however, can by no means be 
inferred from this answer. . The riwaj-i-am 
is really silent on the point and throws 


no light on the actual question before us. _ 


The oral evidence produced by the parties 
is equally worthless. No instance from 
this tribe or district, has been proved by 
either party, of the succession, or exclusion, 
of a cognate from inheritance in the absence 
of all agnates. It was urged by the learned 
Counsel for the plaintiff that in the absence 
of any specific: entry in the 7iwaj-isam or 
proof of actual instances on the record, we 
must apply the well-established principle 
of Punjab Customary Law that in the 
absence of agnates, cognates were entitled 
to exclude strangers. He pointed out that 
the nephew of Sardarni Bhagwan Kaur was 
a stranger to the family of Nihal Singh, 
and that he was under no circumstances 
entitled to succeed tothe property left by 
the last male holder as long as a cognate 
of Nihai Singh, whether male or female, 
was alive. In this connexion he referred us 
‘to the statement of custom as given in 
-Rattigan’s Digest of Customary Law 
(Edn. 12) p. 156, that 

‘the general principle of Oustomary Law is that, 
in the absence of all agnates of a {childless pro- 
prietor, any cognate, however distantly related 
to him, is entitled to succeed to his property in 
preference to the proprietary body of the village or 
a stranger,” 

Similarly, at p. 97 of “Notes on Punjab 
Custom” by Ellis (Edn, 2), the rule is stated 
as follows: 

“Generally speaking the rights of cognates are post: 
poned till after the agnatic heirs aro exhausted, 
They ara nevertheless ultimate heirs......... 2 

Thesé propositions are based upon seve» 
ral decisions of the Ohief Court and this 


TARA SINGH V. BIBI SURAJ KAUR (LAH). 
to, 


19110 


Oourt, In Budh Singh v, Basawa Singh (1) 
a Case relating to the Jats of the Ferozepore . 
‘district, the proprietors of a patti sued to 
set aside a deed of adoption executed by the 
widow of a deceased pattidar in favour of 
a cognate relation. It was held by 
Plowden and Tremlett, JJ. that the plaintiffs 
had failed to prove that they, as the 
collective pattidart body consisting of various 
castes and tribes, were in the presence of 
ithe defendant, the next reversioners, and 
consequently they were not entitled to 
maintain the suit, In Waryama v., 


- Hiranand (2) it was held by Robertson 


and Ohevis, JJ. that it was quite clear 
that in accordance with the recognized 
Principles of Oustomary Law, direct 
descendants of a daughter and daughter's 
son of a deceased ‘proprietor’s ancestor are 
entitled in the absence of all male collate- 
Tals to succeed to the estate of the latter in 
preference to a heterogeneous proprietary 
body of a different got. The:parties to this 
case were residents of the Hoshiarpur dis» 
trict. In Jhindu v. Gopala (3), it was laid 
down by Kensington and Chevis, JJ, that 
the general principle of the Customary Law 
is that inthe absence of all agnates a cog- 
nate is entitled to succeed to a childless : 
proprietor. < 

In Rahman v. Karim Bakhsh (4), Shah 
Din, J. held that the. general principle of 
-Oustomary Law was that in the absence 
of all agnates of a chiidless proprietor 
any Cognate, however distantly related to 
him, was entitled to succeed tohis property 
in preference to the proprietary body of the 
village. It was consequently clear that, 
in the absence of proof of a custom’ to the 
contrary, the father's sister's son among 
the Muhammadan Rajputs of the Ludhiana 
District had a preferential right of suc- 
cession to the village proprietary body and 
that the entry in the tiwaji-amof Tahsil 
Ludbiana in favour of sisters and their 
issue was not meant to limit the success 
sion to cognates of a certain degree. In 
Champeliv. Bishna, 78 Ind. Oas, 778 (5), 
‘Abdul Raoof and Mertineau, JJ. laid down 
that the general principle of Customary Law 
is that inthe absence of all agnates of a 
childless proprietor any cognate, however, 
distantly related to him, is entitled to suc- 
ceed to his property in preference to the 

(1) 178 P R 1888. 


(2) 63 P R 1908; 126 P W R, 1808. 
(3) 135 P W R 1912; 15 Ind. Cas. 266; 235 P L R 


1912. 
9) 28 P R, 1917; 39 Ind. Oas. 113; A IR 1917 Lah. 
57. 
. (5) 78 Ind, Oas. 778; A I R 1920 Lah. 460, 
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proprietary body of the village or a stranger. 
Mr. Achhru Ram, also invited our attention 
to the observations of Plowden, J. in Ralia 
.v. Budha (6), atp. 223, which may be re- 
produced in extenso : f 
“There are inthe rural portions ofthe Province 
numerous groups of persons connected with the 
land who follow in most matters customary rules, 
which are not identical with therules ofthe Hindu 
or the Muuammadan Law. A considerable mass of 
information as to the customary rules observed by 
numerous groups in different parts of the Province, 
has been, and is being accumulated by the labours 
of Settlement Officers and in the records of the Oivil 
Courts. There are in existence numerous bodies, 
soto speak, of Customary Law of different land- 
holding societies or commuuities in the Punjab, 
which can becompared, and which exhibit a re- 
markable degree of similarity in many particulars; 
and it is possible after such comparison, to propound, 
on some points, a rule which can be stated in an 
abstract form, irrespective of any particular group 
or locality, and to affirm that ina generally recog- 
nized by custom in the Punjab, so far as it has 
been ascertained. An example isthat, inthe Punjab, 
by custom the widow of-a sonless man is ordinarily 
only entitled to possession and enjoyment of her 
husband's land for life, or’ till re-marriege. The 
phrase under notice really imports no more than 
this, thatamong the various groups who are govern- 
ed by custom in the Punjab a particular usage is 
generally found to prevail or not to prevail, as the 
case may be,” : a 
-It was urged on the strength of the 
| observations quoted above that the exclusion 
of strangers by the cognates of the last 
male-holder, whether male or female, has 
been so often recognized by custom in the 
Punjab that such acustom should be given 
effect to even though it is not mentioned 
specifically in the rimaj-i-am of the Ambala 
District. 
list of heirs as given in the riwaj-t-am was 
not exhaustive, and no specific questions 
regarding the succession of cognates, when 
there is no agnate alive, were put to the 
representatives of the tribes. In reply, it 
was contended by Mr. MehrChand Maha- 
jan that in view of theeobrervations of their 
Lordships of the Privy Council in Abdul 
Hussaein Khanv. Bibi Sona Dero (7), it was 
incumbent on the plaintiff to prove, firstly, 
that the parties were governed by custom 
and, secondly, what that custom was. It 
was also urged by the learned Counsel that 
‘there was no such thing as a general cuse 
tom of the Punjab, and that custom could 
uct be extended by analogy cr by logical 
deductions from certain well-recognized 
Principles governing tke agricultural come 


(6) 50 P R 1893 (623). 

(7) 45 0450; 43 Ind, Oas. 308; AIR 1917 P O 
181; 45 IA 10; 128 LR104; i6A LJ17;4P L 
W 27; 34 M L J48; 22 O WN 353; 23 MLT 117; 
z 6 L J24; IP L R 1918; 20 Bom. [L R 528 
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mwunities of the Punjab. In this connection 
certain observations of their Lordships of 
ths Privy Council made at p. 785 of Ganga- 
dara Ramrao v. Raja of Pittapur (8), may 
be reproduced with advantage : 

“No attempt has been, as already stated, made by 
the plaintiff to prove any especial custom in this 
zemindari. That by itself in the case of some 
claims would not be fatal. When a custom or 
usege, whether in regard to a tenure or a contract 
or a family right, is repeatedly brought to the 
notice of the Mourts of a country, the Courts may 
hold that custom or usage to be introduced into 
the law without the necessity of proof in each 
individual case. It becomes in the end truly a 
matter of process and pleading. Analogy may be 
found in instances in the law merchant or in cer- 
tenure. In the matter in 


tain customsin copyho A 
0 not doubt that the right 


hand their Lordships 


‘of sons to maintenance in an impartible gemindart 


has been so often recognized that it would not be 
necessary to prove the custom in each case.” 

Similarly, in Effuah Amissah v. Ajfuah 
Krabah, 162 Ind. Cas. 461(9), it was observed 
by their Lordships of the Privy Council that 
“material customs must be proved in the first in- 
stance by calling witnesses acquainted with them 
until the particular customs have, by frequent 
proof in the Courts, become so notorious that the Courts 
take judicial notice of them.” 

These observations were made in a case 
which went up on appeal from the Supreme 
Court of the Gold Coast Colony. The cases 
relating to the succession of cognates in the 
total absence of all agnates are necessarily 
of very rare occurrence in this province. It 
is therefore significant that whenever a case 
of this nature has arisen, the decision has 
always been that a cognate (qarabati) has 
succeeded as heir in preference to the pro» 
prietary body or other strangers. The cases 
referred to above show that the custom 
relied upon by the plaintiff has been given 
effect to by a large number of Judges of this 
Court and the Punjab Chief Court for a 
period of over fifty years. No decision to 


.the contrary was cited at the bar, and we 


are not aware of any, The custom whereby 
cognates, however distantly related, exclude 
strangers from succession isin accordance 
with the sentiments of the agricultural 
communities in this province. The agricul- 
turists invariably favour a relation to a 
stranger £o far as devolution of agricultural 
land is concerned. It may, be correct to say 
that there is no general Customary Law of 
the Punjab,in the sense that every person 
residing in the Punjab would be governed 
by it, There are however, certain customs 


(8) 41 M 778 (785); 47 Ind. Cas. 354; A IR 1918 PO 
81; 45 IA 148; 35M L J 392, 24 ML T 276; 16 A 
L J 833: 280 LJ 498; 5PL' W 267; 20 Bom, L 
R 1056; (1918) M W N 922 (P O). 

(9) 162 Ind. Oas. 46l; A IR 1936 P O 147; 44L W 
73; 8R PO 25 (PO). 
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which are almost universally prevalent sin 
the Punjab, of which, in the words of their 
Lordships of the Privy Council, judicial 
notice should be taken, once it is established 
that the parties are governed by custom. 
Some of the instancee of such customs are 
that the widow only takes a life-estate, that 
sons exclude daughters and that the sons of 
a predeceased scn, by right of representa- 
tion, get the same share from their grand- 
father's property as their deceased father 
would have got, The custom that in the 
absence of all agnates of a childless proprie. 
tcra cognate, however distantly related to 
him, is entitled to succeed to his property 
in preference to a stranger must be placed 
on the same footing as the instances re- 
ferred to above. We accordingly hold that 
Bibi Suraj Kaur must be referred as an 
heir of Nihal Singh under the Customary 
Law. We agree with the trial Court that due 
execution and registration of the will by 
Sardarni Bhagwan Kaur has been estabe 
lished. We are however constrained to hold 
that the trial Court has failed to grasp the 
fact that the evidence of Dr. Ghulam 
Mohammad (D. W. No. 11) definitely estab- 
lishes that Sardarni Bhagwan Kaur was in 
a disposing mind when she executed the will 
in question in favour of the defendant. Dr. 
Ghulam Mohammad has been regarded by 
the trial Court as an important, disinter- 
ested and respectable witness. His evidence 
is that Sardarni Bhagwan Kaur was suffer- 
ing from a wound inthe leg when she was 
admitted to the hospital, that she wasin 
her senses when the will was executed and 
that she could understand its contents fully 
when she signed the willin the presence of 
the doctor. Dr. Ghulam Mohammad was 
present when the will was read over to the 
lady. He was aleo present when the docu» 
ment was attested by the Sub-Registrar, 
Below the endorsement ofthe Sub-Registrar 
the doctor definitely noted that Sardarni 
Bhagwan Kaur was in full possession of her 
senses. The only argument put forward by 
Mr. Achhru Ram on this point was that 
Sardarni Bhagwan Kaur made the will in 
favour of Tara Singh as she had been ase 
sured by Mohammad Shafi that Bibi Suraj 
Kaur had no objection to the will being 
executed in favour of Tara Singh. This fact 
does not show that Sardarni Bhagwan Kaur 
was not in possession of a disposing mind 
at the time of the execution of the will. 

It was never pleaded by the plaintiff that 
the will was secured from Sardarni Bhagwan 
Kaur by fraud or misrepresentation. We 
therefore holdthat Sardarni Bhagwan Kaur 
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made the willin favour of Tara Singh wher 
she was in a disposing mind. We are not 
inclined to attach any importance to the evi- 
dence of Ali Hussain, compounder (P. W, 
No. 4), a8 his evidence is contradicted by the 
testimony of Dr, Ghulam Mohammad and a 
number of other witnesses produced by the 
defendant. The next question for considera- 
tion is whether Bibi Surej Kaur was entitled 
to challenge the will made by Sardarni 
Bhagwan Kaur. Sardarn] Bhagwan Kaur 
had only a life-estate in the property of her 
husband. Her life-estate came to an end ab 
her death. The will made by her was to 
take effect after her death. As the estate 
of a widow comes to an end at her death 
there was no property on which the will could 
operate. : 

It is beyond dispute that among the agri- 
cultural tribes of this province who, in 
matters of succession and alienation, are 
goverened, not by their persona! law, but by 
custom, a widow takes only a lifesinterest 
in ber husband's estate. In this respect her 
Position is analogus to that of a widow 
under Hindu Law. The restrictions imposed 
upon her power of alienation are insepar- 
able from her estate, and the mere fact that 
no agnatic relation, or a near congate, of the 
husband is alive does not enlarge her powers 
of alienation and make her an absolute 
owner : see inter alia Diyal Kaurv. Mehtab 
Kaur, 74 Ind, Oas. 639 (10), Gobinda v. Nandu 
(11), and Kundan v. Secretary of State (12) at 
p. 549, In these cases the principles 
laid down by their Lordships of the 
Privy Council in Collector of Masuli- 
patam v. Cavaly Vencata Narain- 
appa (13), were held applicable to the 
estate of a widow under custom and the 
obiter dictum to the contrary in Allah Ditta 
v. Gauhra (14), at p. 7 to which Mr, Mebr 
Chand Mahajan referred, was dissented 
from. NG 

The appellant's learned Counsel also 
referred us to Dalipa v. Suraj Kaur (15), in 
which asuit, instituted by the present plain- 
tiff for a declaration thatan alienation made 
by her mother would be ineffectual against 
her reversionary rights after the death of the 


(10) 74 Ind. Oas, 639; A I R 1921 Lah, 168;3 L L 
J 458. 
(11) 5 L 450; 74 Ind. Oas. 644: AI R 1922 Lah. 
17 


a2) 7 L 543 (549); 96 Ind. Oas, 895; A I R 1926 Lah. 
673; 27 P L R 859. 

(i3) 8 MI A529;2 W R 6l; 1 Suther 476; 1 Sra. 
820 (P 0). : i 

(14) 3 P R 1914 (7); 23 Ind. Oas. 127; A IR 1914 
Lah, 283:129 P L R 1914. 

(15) 48 P R 1916; 34 Ind, Cas. 581; A IR 1916 Lah, 
177; 142 P W R 1916, i 
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alienor, was dismissed on the ground that a 
female, even though she isan heir, cannot 
control an alienation by another female. 
This view of the law has not been accepted 
as correct in subsequent rulings of this 
Court and is not based on any sound prion- 
ciple: see Nawaz Khan v, Zohra Jan, 73 
Ind. Cas. 5t3 (16), Gobinda v. Nandu (11), 
Imam Din v. Khamandi 100 Ind Cas, 1014 
(17), Fateh Din v. Mohammad Bibi (18) at 
p. 420, Waras Khan v. Mehran (19), Bare 
khurdar Shah v. Sat Bharati (20), and Rasul 
Bibi v. Sardar Khan 1€0 Ind. Cas, 152 {21). 
But it is not necessary to discuss the matter 
further, as the point does not arise in this 
case. Here the testator Sardarni Bhagwan 
Kaur, had died, and succession opened out, 
before the institution of the suit, which is 
for possession and not for declaration by a 
presumptive heir in the lifetime of the 
alienor. Moreover, as already pointed out, 
the so-called ‘alienation’ by Sardarni Bhag- 
wan Kaur was by way of a bequest, which 
could not take effect after her death, as she 
herself bad only a life interest in the prc- 
perty and had nothing to bequeath. For the 
reasons given above, we affirm the decision 
of the Oourt below and dismiss the appeal. 
But having regard to all the circumstances 
we order that the parties shall bear their own 
costs throughout. 
8, i Appeal dismissed. 

a 73 Ind. Cas, 583; A IR 1924 Lah, 187;6 L L 


02 100 Ind, Cas. 1014; A I R 1927 Lah, 366, 
(18) 11 L 415 (420); 122 Ind. Oas. 727; AIR 1930 
aoe 971; 31 P L R 760; Ind. Rul. (1920) Lah. 


75. 
(19) 13 L 826; 139 Ind. Cas, 110; A I R1932 Lah, 
473; 33 P L R 564; Ind, Rul. (1932) Lah. 569. 
(20) 15 1.563; 132 Ind, Cas. 881; A I R193I Lah. 
677; Ind. Rul. (1931) Lah. 705. 
Pa 160 Ind. Cas. 152 (2); A I R 1935 Lah. 923;8 R L 
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October 16, 1939 
Davis, J. O. AND Logo, J. 
DHOLANDAS PARUMAL—PLaINTIFF— 
APPLIOANT 


versus 
TAHILRAM MATIOMAL AND OTHERS— 
DEFENDANTS—OPpPoNENTS ` 

Stamp Act (II of 1899), s. 36—Unstamped hundi 
bearing merely office note with number of exhibit 
and word‘Judge’ without signature of Judge—It 
cannot be said to have been admitted in evidence 
under s. 36. 
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e Where there is merely an office note upon an un- 
stamped kundi with the number of the exhibit and 
the word “Judge” written underneath for the 
Judge’s signature, but the Judge has notsigned or 
initialled it, the hundi cannot be said to have been 
admitted in evidence withinthe meaning of s. 36, 
Stamp Act. 147 Ind. Oas. 205 (1) and 167 Ind. Oas. 
152 (2), distinguished. ` 

O. R. App. to revise the decree of the 
Judge Small Cause Court, Sukkur, dated 


February 27, 1937. 
e 


Mr, Assudomal Rewachand, for the Ap- 
plicant, 

Mr. Kodumal Issardas, for the Oppon- 
ents. a 


Davis, J. C.—This is an application 
against the judgment of the Judge, Small 
Oause Court, Sukkur. The learned Advoe 
cate forthe applicant relied upon as. 36, 
Stamp Act, and argued that here a hundi 
had been admitted by the Judge in evi» 
dence, that it was only thereafter that he 
found thatit was not duly stampsd, and 
that following the rulings in Noor Ahmad 
v. Irshad Ghaus (1) and Krishna Kumar v. 
Mst. Jagapati Kuer(2) the learned Judge 
was wrong in excluding the hundi from 
evidence, and the suit was therefore wrongs- 
ly dismissed. But the learned Advocate at 
the time of his argument had not seen the 
actual record, but when we looked at the 
record we found that there was merely an 
office note upon the hundi with the nume 
bes of the exhibit and the word “Judge” 
written underneath for the Judge's signa- 
ture, but the Judge had not signed or 
initialled it, Itis clearthat he did not 
sign on the document, that he had neither 
applied his judicial mind to it nor had 
admitted it in evidence when he saw from 
his place on the daisthat the hundi which 
the defendant was holding in his hand was 
not properly stamped. We do not think 
therefore that the two cases cited to us are 
in point orthat it can be said that this 
hundi had been admitted in evidence’ 
within the meaning of s. 36, Stamp Act. 
We see therefore no reason to interfere 
with the order of thə learned Judge and 
dismiss this revision application with costs 
accordingly. 

B. Application dismissed. 

(1) 58 A 131; 147 Ind. Cas, 2051 A I R 1933 All. 821; 
6 R A 425, 

(2) 16 Pat. 84; 167 Ind. Oas. 152; A I R 1937 Pat. 73; 
17 P L T 769,3 B R272; 9 R P 385. 
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MADRAS HIGH COURT ` 
Second Appeal No. 625 of 1936 
October 27, 1939 
`- PATANJALI SASTRI, J, 
GOPALA OHETTIAR AND cTHERS 
— APPELLANTS 
` versus 
ARASAPPA PILLAI AND OTARRS— 
RESPONDENTS 

Madras Estates Land Act (I of 1908), Ohap. IV — 
Patta—Value as evidence of titleTransfer of 
Property Act (IV of 1882),s. 4l—Whether transferee 
has taken reasonable care io ascertain title of 
transferor is question of fact. 

Having regard to the provisions of Chap. IV, 
Mad. Estates Land Act, a patta granted by a land- 
‘holder inrespect of a ryot's hglding is etrong prima 
facie evidence of title, 82 Ind. Cas, 879 (5) and 133 
Ind. Oas. 782 (6), relied on. 

[Case-law distinguished } 

The question whether a person has taken reason- 
‘able care to pscertain that his transferor had power 
to make the transfer, so as to get the protection of 
s. 41, T. P. Aot, ig one of fact and has to be decid- 
ed with reference to the circumstances of- each 
“Gas, 


S. A. against the decree of the Sub-Judge, 
Madura, in Appeal Suit No. 38 of 1934.. 


Messrs. B, Sitarama Rao, R, Ramasubbu 
a and M. V. Ganapathi, for the Appel- 
ante. 

Mr. T. P. Gopalakrishna Ayyar, for the 
Respondente. 


. dudgment.—This appeal arises out of a 
suit brought by the appellants to redeem a 
usufructuary mortgage executed by their 
father in favour of one Madasami Pillai on 
‘March 21, 1877. Respondents Nos. 1 to 5 and 
‘7 are the heirs of Madasami Pillai and res- 
pondent No. 6is the purchaser of the pro- 
perty from them. Both the Courts below 
‘have dismissed the suit on the ground, 
‘firstly that the mortgagor's title was extingu- 
ished by the adverse possession of Mada: 
‘sami and -his successors for over the status 
tory period, and secondly, that in any case, 


wespondent No. 6 acquired a valid title -by - 
-estoppel as against the appellants under | 


“5. 41, T. P. Act, as a bona fide purchaser for 
‘value. Mr; Sitarama Rao, the learned Counsel 


‘for the appellants, contests the validity of both. 


‘these conclusions in this appeal. The facts 
‘so far asthey are material for the purpose 
‘of the appeal may be briefly stated. The 
‘mortgage deed, marked as Ex, A in the 
: case, provided that: . 

“Before 3Cth Vaigasi of Bahudanya year (June 
11, 1878), I shall pay the amount and redeem the 
‘Mand. In case of failure to make payment on that 
due date, I shall present a petition for relinquish- 
~ment and get patta entered in your name, in res- 
ypect of the aforesaid land,” 

The mortgagor did not redeem by the due 
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date and it appears from Ex. 9, a copy 
of astatement made by Madasami in 1897, 
that the mortgagor sold the property tohim 
and filed a patta transfer petition for the 
issue of patia in Madasami's name, in res- 
pect of the property. It has been found by: 
both the lower Courts that pattas had stood 
in the names of Madasami and his heirs at 
least from 1897 and that these persons had 
been in possession and enjoyment through 
out, dealing with the property asif it was 
their own by mortgaging or leasing out the. 
same from time to time till they sold: it to 
respondent No. 6 under Hx,2 on May 27,1918. 
On the question of respondent No. 6's title. 
by estoppel under s.41, T, P. Act,.Mr.: 
Sitarama Rao argued that the mere existe. 
ence of patta in the name of Madasami 
Pillai cannot be.taken as showing that he 
had title to the-property as patta isnot evi~ 
dence of title and that if respondent No: 6. 
had taken reasonable care to ascertain whe- 
ther his transferors had power to make the 
transfer, he wculd-have found that: they had 
only a mortgages's interest and nothing. 
more in the property assuming, of course,: 
for the purpose of this argument, that the- 
mortgagor's title was.not extinguished by 
adverse possession. Reliance-was placed on: 
Merwanji Muncharji Cama v, Secretary of: 
State (1) where their Lordships of then 
Privy Council held that an entry as to the 
tenure of a certain land in a rent roll 
maintained by the Collector of Bombay in’ 
accordance with the provisions of the Bom: 
City Land Revenue Act did not. create. 
any estoppel against the Govt. having regard. 
to the object and purposes for which the 
statute required therent rolis to . be main- 
tained. The learned Oounsel also cited 
Kartar Singh v. Mehr Nishan (2) (entry in 
Kasra Paimash), Balasidhantam v. Perumal” 
Chetti (3) (entry in Cojlector’s certificate for 
quit rent purposes) and Partap Chand v. 
Saiyida Bibi (4) ‘entry in, zamin. revenues 
papers) to show that -a mére’ entry of the 
name of a person as owner of certain 
property in such accounts or records cannot 
be regarded as snfficient to induce others 
to believe that he was the ostensible owner 
for the purposes of s. 41,T. P: Act. This 
contention, in my opinion, cannot be accept 
ed, Having regard to the prdvisions of Chap. 


(1) 39B 664; 30 Ind. Oas. 539; ATR 1915 P O 
118; 49 IA 185; 19 O W N 1036; (1915) M W N 538; 2 
LW 701; 29 MLJ 299; 13 A L J 1026 (P"O). 

(2) 416 L 313; 155 Ind. Oas. 1064; AI R1934 Lah. 
885; 37 P L R 592:7 R L826, 2 

(3) L LW 641; 27Ind. Oas. 162; AIR 1915 Mad, 
654; 27M L J 475. ` 

(4) 23 A 442; A W N 1901, 137. 
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IV, Mad, Estates Land Act, a patta granted 
by alandholder in respect of aryot’s holding 
is strong prima facie evidence of title and 
thus stands on an essentially different foot- 
ing from the entry of a person’s name in 
such accounts or records as are mentioned 
in the cases referred to above. As ponted 
out by their Lordships of the Privy Council 
in Srinath Ray v. Maharaj Pratap Udai 
Nath Sahai Deo (5),a patta granted by a 
zamindar tohis ryotis practically a title 
deed to the Jatter in respect of his 
holding. -See also Mandala .Donganna v. 
Mandala Jammanna (6), where it is 
recognized that patta is evidence of title. 
The decisions cited by Mr... Sitarama 
Rao which are largely based on theirown 
peculiar facts sre not therefore applicable 
to this case, The question whether a person 
has taken reasonable care to ascertain that 
his transferor had power to make the transe 
fer; so as to get the -protection of s. 41, 
T. P. Act, is one of fact and has to be 
decided with reference to the circumstances 
of each case, and the findings of the Oourts 
below that in this case respondent No, 6 took 
all reasonable care tosutisfy himself that his 
vendors had title to convey before he pur- 
chased the property under Ex. II are amply 
supported by the circumstances and the evi- 
dence referred to in their judgments. 

As this is sufficient to dispose of the ap- 
peal, it is:‘unnecessary to consider the 
question whether the possession of Madas 
sami and his successors subsequent to the 
oral sale and transfer of patta could be 
deemed to have become adverse to the 
mortgagor so as to extinguish the latter's 
title to the property after 12 years. The 
appeal therefore fails and is dismissed with 
costs of respondents Nos.6 and 8. Leave 
refused, 

ND, ppeal dismissed. 


A 
(5) (1923) M W N 702; 88 Ind. Oas. 879; A I R 1923 
O 217; 33 M L T408; 28 O W N 145 (P O). 


(® AIR 1931 Mad. 613; 133 Ind, Oas, 762; (1931) 


M W N 508; Ind. Rul, (1931) Mad. 782. 





: SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. &7 of 1938 
March 15, 1940 
Davis, J. O, AND Weston, J. 
Pir SHAH DINO SHAH Pir ALI BAKSH 
4 SHAH-—APPLIOANT : 


versus a as 

DISTRIOT JUDGE, HYDERABAD (SIND) 
— OPPONENT 

Mussalman Wagf Act (XLII of 1923) (as amended 


SHAH DINO SHAH ?, DISTRIOT JUDGE, HYDERABAD (SIND) 


429 


Uy Bombay Act XVIII of 1935)—Original Act and 
Act as amended in Bombay both apply to Bombay 
Presidency, 

“All that Bombay Act (XVIII of 1935) amending 
Act XLII of 1923, did was to amend with the neces- 
sary sanction the Act of the Central Legislature, and 
both must be read together and both apply to the 
Bombay Presidency, $ 


O. R. App. to revise the order of the Assis- 
tant Judge, Hyderabad, dated Səptem- 
ber 27, 1932, 


Mr. Tarachand Khimandas, for the Applies 
cant. 

Mr, Kishinchand J. Bijlani, for the rese 
dents of Bhit Shah. 


Mr. Partabrai D. Punwani, Advocates 
General; for the Opponent. 


Davis, J. C.—This is an application 
under s, 115, Civil P. C., by one Pir Shah 
Dino Shah Pir Ali Baksh Shah, who claims 
that a certain property of which he is in 
occupation is not wagf property. The 
apPlication was directed against the order 
of the District Judge of Hyderadad, but as 
it appeared to affect the Muhammadan come 
munity of Bhit Shah, we ordered notice 
to issue upon them. Oonfusion appears to 
attach both tothe application made by the 
applicant to the District Judge and to what 
appears to be an order by the Oourt Sheri- 
shtedar upon which the Assistant Judge 
appears to have noted in the margin, The 
applicant in his application takes the point 
that as the Waqf Act, which is of general 
application, passed by the Central Legisla= 
ture, has been amended by the Bom, Act, 
the Act of the Central Legislature no longer 
applies, This view, of course, is mistaken, 
All that Bom, Act (XVIII of 1935) amend- 
ing Act XLII of 1923 did was to amend with 
the necessary ‘sanction the Act of the Cene 
tral Legislature, and both must be read 
together and both apply to the Bombay 
Presidency. In the note on the applicae ° 
tion the Court Sherishtedar says that the 
Bom. Act has not come into operation 
because no rules have been framed, ‘The 
Judge has noted against this opinion “Yes.” 
But it would not appear that the J udge. 
has directed his mind to the point in ques: 
tion. We are informed that rules in fact 
have been framed under the Bom. Act.. 
If they have. not been framed, there is no 
reason why the provisions of the Act which 
do not require the assistance of rules for 
their operation should not apply to Sind. 
There is no doubt, we think, that the Bom. 
Act amending the Act of the Central 
Legislature is now in force in Sind. 
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“We think that the proper course for the 
applicant isto make an application under 
s. 6§ (c) to the Court for an inquiry whether 
the property of which he objects to render 
accounts is or is not wagf property. Under 
this section the Court, has a discretion in 
holding the inquiry or not and how this 
section is affected by rules or by the fact, 


if it bea fact, that rules have not been: 


prescribed under the Act, we are not cons 
cerned now to inquire, ‘Ihe learned Advo- 
Gate-Generel tells us that not only the 
applicant but the applicant’s father had 
both admitted at different times that the 
property in question is wagf property and 
have rendered account. We have no details 
of this in the paper-book nor in fact have 
we any evidence that this is so. But the 
Judge in considering whether an inquiry 
should or bhould not be held will of course 
consider what bearing the past admissions 
or acts of the applicant or his predecessors- 
in-title have on the matter before him. All 
we think is tbat in a matter of this nature 
we chould be satisfied that the Judge had 
applied a judicial mind to the consideration 
of the questions involved, andthe ncte by 
the Sherishtedar with the marginal notes of 
the Judge show that in this case this has 
not been done, 

On the other hand, if the applicant had 
put in a proper, formal snd clear applica- 
tion relating his case to the appropriate 
secticns of the Act and had not made st&te- 
ments which on the face of them could not 


be accepted it is probable that this appli- _ 


cation might have received more serious 
attention than was given to it. We see, 
therefore, noreason to allow this revision 
applicaticn, and as the applicant himself is 
in the first instance at fault because of the 
vague nature of his application, he even put 
no stamp upcn his application to tte Dis- 
trict Judge and is himself largely responsi- 
‘ble for the manner in which it was treated, 
we see no reason why heshould not pay 
costs, and as we ordered notice to issue to 
the Shah Bhit community, we think he 
should pay two sets of costs. 


B. Application dismissed. 


MBS. T, R. MANJULA BAI V. K. JANOJI Bao (MADR,) 
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ae MADRAS HIGH COURT 
Original Matrimonial Suit No. 1 of 1939 
September 27, 1939 
Mooxurt, J. 
Mrs. T. R, MANJULA BAI— PETITIONER 
versus 
K. JANOJI RAO—RasPonpent . 

Divorce Act (IV of 1869), 8. 10—Decree for 
judicial separation on ground of cruelty—Subsequent 
petition for dissolution on ground of cruelty and 
adultery—Decree, if can be relied for proving 
cruelty. 

Where the wife gets a decree allowing judicial 
separation on the ground of cruelty and subsequent- 
ly files a petition for dissolution of marriage on 
ground ofcruelty and adultery, she can rely on the 
decree for proving cruelty and may prove adultery 
only, Bland v. Bland (1), followed. 


Mr. T. Munisvami Reddi, for the Peti- 
tioner. 


Order.—This is a wife's petition for 
dissolution of marriage on the grounds of 
adultery and cruelty, She filed O. M.S. | 
No. 17 of 1937 claiming the same relief on 
the grounds of cruelty and adultery, The 
learned Judge, on September 6, 1938, refus- 
ed a decree for dissolution of marriage 
on the ground that adultery had not been 
prcved.. But he allowed the petitioner to 
amend her petition by adding a prayer for 
an order for judicial separation on the 
ground of cruelty which had been proved. 
The petitioner before me relies so far as 
cruelty is concerned on the’ decree and 
judgment of Gentle, J., and so far as adul- 
tery is concerned has brought evidence to 
show that since November of last year the 
respondent, her husband, has been living 
with another woman at Trichinopoly, No 
evidence of cruelty was called before me. 
Is this procedure correct? I think the 
petitioner was entitled to adopt this course. 
Under s. 7, Divorce Act, the Courts in 
India act and give relief on principles and 
rules which, in the opinion of the said 
Courts, are as near as may be conformable 


‘to the principles and rules on which. the 


English Courts act. No decision in India 
exactly on the question before me has been 
cited but I have no doubt whatever that 
the procedure laid down in Bland v. Bland 
(1), a case exactly in point should be fol- 
lowed here, In that case there had (as in 
this case) been a decree for judicial separa- 
tion on the ground of cruelty in a previous 
petition, and in the postition before the 
Court the following procedure was followed 
(p. 236*) : : 

“Proof was given of the marriage, and of adultery 

(1) (1866) L R 1 P D 237, 
*Page of (1866) L. R, 1 P. D.—[ Ed} 





1941 
committed by the respondent subsequent to the 
decree for judicial separation, The original decree 
for judicial separation on the ground of cruelty 
was before the Court, and evidence was given of 
the respondent's identity with the respondent in the 
suit for judicial separation.” 

' That procedure has been followed before 
me and I find thatthere is proof, for the 
purposes of this petition, of cruelty. So far 
as the adultery is concerned, there is the 
evidence of the wife, confirmed by the evi- 
dence of the husband’s landlord, one Bam- 
basivam Pillai, that these people have been 
living together as husband and wife and are 
still living together in the same house. The 
case reported in Collins v, Collins (2), has 
mo bearing upon this case,except that the 
procedure in Bland v, Bland (1), is noted 
by Rankin, O. J. I would respectfully agree 
with the decisicn in Collins v, Collins (2), 
which is to the effect that a petitioner, in 
the absence of a fresh matrimonial offence, 
is not entitled to adecree for dissolution of 
marriage upon precisely the same grounds 
as those on which she obtained a judicial 
separation previously. As the learned 
Chief Justice points out, the Courts could not 
possibly countenance a petitioner who had 
material for dissolution, refraining from 
claiming it in his petition and obtaining 
only a decree for judicial separation, and 
then later on, when he thought it conveni- 
ent, coming to the Court to repeat the same 
evidence all over again and asking for a 
decree for dissolution, In this case there 
is besides the decree for judicial separation, 
entirely fresh evidence of adultery. The 
provisions of the Act have therefore been 
complied with. That being so, the petitioner 
will have a decree nisi with costs, 


ND, Application allowed. 


2) 56 O 166; 115 Ind, Cas. 599; AI R1928 Oal, 
806; 32 O W N 932; Ind. Rul. (1929) Oal. 423. 
e 


: PATNA HIGH COURT 
Criminal Revision No, 604 of 1940 
October 17, 1940 
Harrine, C. J. AND Varya, J. 
RAGHUBIR DAYAL MISSIR—~Acovsep— 
PETITIONER 
versus 

THe KING-EMPEROR—Opposite Party 

Dangerous Drugs Act (II of 1930), ss. 13 (a), 32— 
Mere possession of opium, tf enough to raise presump- 
tion that it was imported. 

Simply because a certain amount of crude opium is 
found in possession of the accused one cannot infer 
the fact that this opium was actually imported within 
the meaning of s. 13, Dangerous Drugs Act. Something 
more must be proved in the case before the pre- 


RAGHUBIR DAYAL MISSIR V. THE KING*RMPEROR (PAT.) 
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sumption under s. 32 against the accused of his guilt 
can be drawn. The accused may wellhave got it 
from a person who has imported it illicitly. Presump- 
tion cannot be substituted for the proof of facts which 
go tomakeupan offence, and where the fact of im- 
porting itself has not been proved the guilt of the 
accused cannot be presumed. 6 Ind. Oas. 173 (1), 
explained, e a 

Cr. R. from an order of the Sessions 
Judge of Shahabad, Arrah, dated August 
19, 1940, 


Messrs, Sarjoo Prasad and Tarkeshwar 
Nath, for the Petitioner. 
The Govt. Pleader, for the Crown. 


Varma, J.—This is an application on 
behalf of one Ragaubar Dayal Missir who 
has heen convicted by a First Class Magis- 
trate under s. 13 (a) of the Dangerous Drugs 
Act (II of 1930) and has been sentenced 
to rigorous imprisonment for cne year and 
has also been awarded a fine of Rs. 50, 
in default three months further rigorous 
imprisonment. 

The case for the prosecution was that 
the officers of the Excise Department raid- 
ed the house of the petitioner on September 
6, 1939 and recovered from his house 44 
anna bharof crude opium. The report of 
the Chemical Examiner shows that this 
contained &6 per cent. of excisable opium, 

The case for the defence was that no 
opium was recovered from the house of the 
petitioner. 

Some evidence was led on behalf of the 
prosecution to show that the petitioner had 
some lands and in jajmanika the Gwalior 
State and there was a possibility of his 
having imported opium from Gwalior, but 
the learned Judge has come to the conclu- 
sion that there is no direct evidence to 
show that the petitioner did import the 
drug from Gwalior into British India. 


The Courts below have come tothe con» 
clusion that the 44 anna bhar of opium was 
found in the house of the petitioner. There 
is no direct evidence of this opium having 
been imported from outside British India 
more especially from Gwalior, but they 
have relied upon the presumption referred 
toin s. 32, Dangerous Drugs Act. Bec- 
tion 32 of that Act runs as follows : 

“In trials under this Act it may be presumed, 
unless and until the contrary is proved, that the ac- 
cused has committed an offence under Ohap, lII 
in respect of (a) any dangerous drug 
(it is not necessary to quote (b), (e) and (d)) for the 
ponneasion of which he fails to account satisfactori- 
y. 


Now, the offences mentioned in Ohap. III 
in respect of any dangerous drug are to 
be found in 8,13 of the Act, which is ag 


` sion of the petitioner, 


-that it had been stolen a fact w 
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follows: x 

“Whoever, in contravention of s. 7, or any rule 
made under that section, or any condition of a 
license granted thereunder,’ 

; (a) imports into British India, 

(b) exports from British India, or 
. (e) tranships 
any dangerous drug, sh#ll be punished with impri- 
sonment which may extend to two years, or with 
fine, or with both.” 

As this section refers back to s. 7, it is 
just as well to see whats. 7, is. Section? 
of the Act says :— : 

“No one shall— 

(a) import into British India, 

(b) export from British India, or 

` (e) tranship 

any dangerous drug, other than prepared opium, 
save in accordance with rules made under sub-s. (2) 
and with the conditions of any license for that pur- 
pose which he may be required to obtain under 
those rules.” 


Sub-section (2) of this section refers tothe 
rule making power of the Central Govt. and 
it ig not necessary to quote it in extenso. 

The argument on behalf of the prosecu- 
tion amounts to this that because 44 anna 
bhar of crude opium was found in posses» 
it should be pre- 
sumed unders. 32 that he has imported 


“ into British India this much of opium iile- 


gally. Now, if the fact that this petiticner 
had imported this amount of opium into 
British India were proved then certainly 
s. 32 would apply and in that case it would 
be fcr the petitioner to explain bis conduct 
that bis act of importing did not amount 
to an offence. But simply because a cer- 
tain amount of crude opium was found 
in his possession one cannot infer the fact 
that this opium was actually imported, 

Our attention has been drawn to the 


case of Ishwar Chander Singh v. Emperor 


(1), where their Lordships of the Calcutta 
High Court had to deal with the question 
of presumption. The accused in that case 
was convicted under s. 9 (f), Opium Act, 
1878, for illegal sale cfopium, The facts, 
which were taken to be established before 
the High Court, were that the petitioner 
beught scme opium on behalf of his master 
who was a licensed vendor. He had to 
transport it within two days of his purchase 
to the shop of his master, where alone it 
could be sold legally. He did not take it 
to that place and when asked for an expla- 
nation after it was found missing, he said 

hich was 
not accepted by the Ocurts. There was 


no evidence of sale but the lower Oourts- 


convicted him relying upon s. 10 of the 


(1) 37 O 581; 6 Ind. Oas. 173; 14 O W N 710; 120 L 
J 19; 11 Or. L J 256. 


eat Ba a r AA 
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Act. Section 10, runs as follows”: 

“In prosecutions under s. 9 it shall be presumed, 
until the contrary is proved, that all opium for which 
the accused person is unable to account satisfac- 
torily, is opium in respect of which he has commit- 
ted an offence under this Act.” 

Their Lordships held that the effect of 
ss.9and 10 was that, when once it was 
proved that an accused person has dealt 
with opium in any of the ways described 
in s. 9, the onus of proving that he had: 
aright so to deal with it is thrown on him 
by s. 10, but that the commission of an 
act, which may be an offence, must be 
proved before the presumption comes into’ 
play at all, and therefore, the presumption 
cannot be used to establish the fact. Their’ 
Lordships held that the defective evidence 
of the sale could not be supplemented by 
the presumption raised by s. 10, and there- 
fore, the conviction for illicit sale was bad. 
I respectfully agree with the principles 
laid down in the decision, i 

In the present case Mr. Hasan Jan argues 
that from the fact of possession it should 
be presumed that the petitioner has come 
mitted an offence in respect of a danger- 
ous drug. Even if one is prepared to go 
so far, what is the presumption to be drawn? 
Going back to s.13, we find three kinds 
of offences mentioned in respect of danger- 
ous drugs. One is import into British India; 
the other export from British India and 
the third is transhipment. Now, each of 
these presumptions are tobe drawn from 
the mere fact of possession of crude opium 
as found in this case. If importing crude 
opium can be inferred, why not export ? 
This illustration shows that something more 
must be proved in the case before the 
presumption against the petitioner of his 
guilt can be drawn. The petitioner may 
wellhave got it from a person who has 
imported it illicitly. The Courts below have 
very fairly come to the conclusion that ex- 
cept the fact that this amount of crude 
opium was found in the possession of the 
petitioner, there is no evidence to show 
that he actually imported the thing from 
anywhere else ; butthey have relied upon 
the presumption referred to in s. 32 of 
the Act, As I have shown, before, presump- 
tion cannot be substituted for the proof of 
facts which goto make upan offence, and 
in this case the fact of importing itself has 
not been proved and, therefore, the guilt 
ofthe present petitioner cannot be presum- 
ed. i 
Under these circumstances, I would seb 
aisde thə conviction and sentences passed 
against the petitioner and order that he be 
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acquitted and that, if he is on bail, his bail 
bond be cancelled, < i 

There were some other minor points 
with regard to the search and the question 
of sentence referred to by Mr, Sarjoo Prasad 
on behalf of the petitioner. But it is un- 
necessary for me to go into them in view of 
the order that I have passed. 

Harries, C, J.—I agree, the fact of im» 
port cannot be presumed from mere possese 
sion of the dangerous drug. “All that s. 32 
Daugerous Drugs Act, provides is that if 
an act of import or export or transhipment 
or such like is established, an offence will 
be presumed, unless the petitioner satisfac: 
torily explains his possession of the danger- 
ous drug. Mere import is not an offence. 
Tke offence is toimport contrary to the 
provisions of the Act. All that s. 32 amounts 
to is that all imports, if proved, will be re- 
garded as imports contrary to the Act 
until the petitioner establishes that he was 
lawfully entitled toimport or to pcssess the 
gcods so imported. 


Be Conviction set aside. 





PRIVY COUNCIL 
Appeal from the Supreme Court of 
Canada 
June- 4, 1840 
LoRD. OBANOELLOR (VISCOUNT CALDECOTE) 
VisoouNT SANKEY, LORD THANKERTON, 
Loep RUSSELL or KILLOWEN 
AND Lorp Roosg 
Tasg Honovrastes JOHN 
E. BROWNLEH-— APPELLANT 
VETEUS 


VIVIAN MACMILLAN—RESPONDENT. 


Canada Seduction Act, 1922, s. 5 — Section gives 
to unmarried seduced female new right of action 
in same manner as action for any other tort—Privy 
Council—Special leave t appeal granted — Other 
points than those on which the leave was granted, 
cannot be argued. 

The Legislature in s. 5, Canada Seduction Act, 
1922, intended to givea new right of action “in the 
same manner asan action for any other tort” to an 
unmarried female who has been seduced. The action 
under s.5 has nothing to do with the parental 
Telations, nothing to do with the relation of master 
and servant, and nothing todo with loss of service 
or service, and there isno a priori probability that s. 5 
contemplates relief conditioned upon the seduction 
being followed by childbirth or pregnancy or illness 
directly traceable to-the physical act of copulation 
and giving rise to some disability for service. No 
such conditions are expressed in s, 5. Norton v. 
Jason (1), Hager v. Grimwood (2) and Grinnell v. 
Wells (3), impliedly disapproved. 

When special leave to appeal to the Judicial Oom- 
mittee is granted, no points other than those on which 
the application was admitted can be permitted to be 
argued before the Board. , 


191— 55 & 56 
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Mr. E. Gahan, for the Appellant. 

Lord Thankerton.—This appeal comes 
by special leave granted on July 1, 
1937, from a judgment of the Suprema 
Court of Canada. By a majority of four 
Judges to one the Supreme Court allowed 
the respondent’s appeal from a judgment 
of the Supreme Oourt of Alberta (Appellate 
Division) dismissing her appeal from the 
sudgment of Ives, J., dated July 2, 1934, 
The respondent and her father brought an 
action against the appellant under the 
Seduction Act, Chap. CII, of the Revised 
Statutes of Alberta, 1922, in which they 
severally claimed. damages for the seduce 
tion of the respondent. The jury found in 
favour of both plaintiffs, awarding the 
respondent 10,000 dollars damages and 
her father 5,000 dollars. Ives, J., the trial 
Judge, expressed disagreement with the verə 
dict of the jury, and subsequently, notwith- 
standing the verdict, gave judgment dismis- 
sing the action with costs, on the construction 
of the statute. He was of opinion that dame 
age in the nature of loss of service, or at least 
of interference with the woman's ability 
to serve, is the gist of the action for seduce 
tion, and that there is nothing in the 
statute to convey a contrary intendment. In 
the absence of any evidence of the birth 
of a child or of pregnancy, he thought the 
seduction of the respondent in no way 
interfered with her ability to serve. 

Both the respondent and her father 
appealed. The Supreme Oourt of Alberta 
(Appellate Division) unanimously dismissed 
the father's appeal, and he has not appealed 
from that decision. The respondent's 
appeal was dismissed by a majority of 
three Judges to two. Harvey, 0. J, å., who 
thought that- Ives, J. had misdirected the 
jury, and that for other reasons the appel- 
lant had not hada fair trial, was further 
in favour of dismissing the respondent's, 
appeal substantially for the reasons given 
by Ives, J. 

Two -other Judges of the Appellate Divi- 
sion, Mitchel, J. A., and Ford, J, A., agreed 
with the Ohief Justice. Olarke,J. A, and 
Lunney, J.A,, took a different view on the 
construction of the Seduction Act and 
would bave allowed the respondent's appaal, 
The respondent then went to the Supreme 
Court of Canada where her appeal was 
allowed. Sir Lyman Duff, C. J., was of 
opinion that damage actually, or presump= 
tively, entailing some loss of service or 
some disability for service is not of the gist 
of the action under s, 5 of the Seduction Act 
which gives an unmarried female a right 
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of action in her own name for seduction. 


The Ohief Justice had no doubt that there 
was sufficient evidence of damage to sup- 
port the action. In dealing with the sub- 
mission of the appellant's Counsel that the 
verdict of the jury was against the weight 
of evidence, the Ohief Justice said it had 
not been established by argument that the 
verdict of the jury on the evidence was one 
which no jury acting judicially could give, 
Rinfret and Kerwin, JJ., agreed with Sir 
Lyman Duff, C. J.. and Hudson, J., concur- 
red in the result. Davis, J., dissented. He 
was of opinicn that all the provisions of the 
Seducticn Act, including s. 5, imputed as 
an escential ingredient ôf the cause of 
action an illegitimate child born or con- 
ceived as a result of the relations complain- 
ed of. Without expressing any opinion as 
to whether’ the jury was justifed in 
arriving at its verdict of guilty against the 
appellant cn tbe evidence, Davis, J., thought 
the evidence disclosed no cause of action 
and that the action should be dismissed. 

In presenting the case for the appellant, 
Mr, Gahan invited their Lordships to re- 
view the evidence and the summing up 
by the trial Judge, with a view to dis- 
turbing the verdict of the jury. Their 
Lordships were not disposed to take this 
course. They have no doubt that when 
special leave to appeal was granted, there 
was no intention on the part of their Lord- 
ships who heard the application to permit 

rgument on any point except the effect of 
s. 5 of the Seduction Act. The only ques- 
tion, therefore, which was argued before 
this Board was tke construction of the statute. 
The respondent was not represented, but 
their Lcrdships have had the advantage of 
a full and careful argument by Mr. Gahan 
cn behalf of the appellant, 

The Seduction Act of 1922 provides as 


follows :— 
° Sport TITLE 
.“], This Act may be cited as ‘The Seduction 


ct.” 

a Frrsons ENTITLED To MAINTAIN ACTION, 

2, The father or, in case of his death, the mother 
(whether she remains a widow or remarries) of any 
unmarried female who has been seduced and for 
whose seduction the father or mother could main- 
tain an action in case such unmarried female was 
at the time dwelling under hisor her protection may 
maintain an action for the seduction notwithstand- 
ing such unmarried female was at the time of her 
seduction serving or residing with another person 
upon hire or otherwise. ( (1803) (2), c. 8. 8. 1) 

3, Upon the trial of an action for seduction 
brought by the father.or mother it shall not be 
necessary to prove any act of service performed by the 
party seduced but the same shall in all cases be 
presumed and no evidence shall be received to the 
contrary; butin case the father or mother of the 


JOHN B, BROWNLEE V. VIVIAN MACMILLAN (P ©) 


19110 


female seduced had before the seduction abandoned 
her and refused to provide for and retain her as an 
inmate then any other person who might at com- 
mon law have maintained an action for the seduction 
may maintain such action. ( (1903) (23, e. 8. s. 2.) 
4. Any person other than the father or mother 
who by reason of the relation of master or other- 
wise would have been entitled at common law to 
maintain an action for the seduction of an un- 
married female may still maintain such action if 
the father or mother is not resident in Alberta 
at the time of the birth of the child which is born 
in consequence of the seduction or being resident 
therein does not bring an action for the seduction 
within six months from the birth of the child. 
((1903) (2), c. 8. 8. 3.) 
5. Notwithstanding anything inthis Act an action 
for seduction may be maintained by any unmarried 
female who has beenseduced, in her own name, in 
the same manner as an action for any other tort 
and in any such action she shall be entitled to 
such damages as may be awarded. 
( (1903) (2), c. 8. s. 4.” 


These provisions were first enacted as 
Chap. VIII of the Ordinances of the North= 
West Territories, 1903, ss. 2, 3 and 4, having 
been then adopted from legislation in 
Upper Canada dating from 1-37 (7 Will. 
IV, c. 8.) with the addition of s. 5, 

If the language of 8.5 of the Act is read 
in its natural aod ordinary meaning, and 
apart frem other considerations, an inten- 
tion to give an unmarried female who has 
been seduced aright of action in her own 
name for damages plainly appears. Beduce 
tion may well have been thought to be a 
wrong to the weman from whatever angle 
it was considered, though there are no 
dcubt cogent reasons for great caution in 
giving her a remedy for what may be said 
to be no more than a voluntary loss of 
chastity. | 

It is, said, however, on behalf of the 
appellant that the section must be read as 
one of a group of sections all of which 
are dealing only with an action of seduction 
of the same nature ag the action for seduc- 
tion known to English Law. An obvious. 
objection at once suggests itself. The 
cause of action in the English Law is the 
loss of service suffered by the plaintiff and, 
though so little proof of the relations of 
master and servant as scarcely to amount 


to more than a fiction will suffice to 
found the action, the action must fail 
if there be not some evidence, Proof of 


seduction is an incident rather than the 
essence of the action. All this was pointed 
out by Harvey, C.J. A. in the course of 
his elaborate discussion of the English 
authorities. If, on the other hand, the 
woman is to have her own action for her 
seduction, it is inapposite to speak of lces 
of service, and it has apparently been sup- 
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posed in some cases in the Provincial Courts 
of Oanada that proof of loss of ability to 
_Serve takes the place of proof of loss of 
service as the real ground of the action 
when brought by the woman herself. 
Such a modification of the cause of action 
per quod servitium amisit seems to their 
Lordships, with all respect to the learned 
Judges who- have approved this reasoning, 
to be unsatisfactory, The action for 
seduction as known to English Law has 
itself had an unsatisfactory development, 
as may be seen fromthe case of Norton v. 
Jason Style 398: (1), to which their Lord- 
ships were referred. This was an action 
on the case for entering the house of the 
plaintiff and making an assault on his 
daughter and getting a bastard by her. 
Roll, O. J., in ordering the case to be set 
down for argument said that the action 
was brought for the damage done to 
the master and he might have an 
action for the damage caused to him 
by the battery and, although the daughter 
could not have an action, her father might, 
although not for entering his house, bee 
cause it was with his leave, nor for assaul- 
ting his daughter and getting her with 
child, because this was a wrong particus 
larly done to her, yet for the loss of her 
service caused by thishe might have an 
action. In the case of Hager v. Grimwood 
(2), the declaration was framed in trespass. 
thus avoiding the necessity for proving 
the loss of service. The action failed note 
withstanding the argument of Counsel for 
the plaintiff that the dsbauching of the 
plaintiff's servant who was his daughter 
was an act of trespass and an invasion 
of the legal right of the plaintiff who had 
a kind of property in her. The decision 
of Tindal, O. J., in Grinnell v, Wells (3), 
was said by Pollock, Q B., to be precisely in 
point, where Tindal, C. J., said : 

“The foundation of the action by a father to re- 
cover damages against the wrongdoer for the seduc- 
tion of his daughter has been uniformly placed, 
from the earliest time hitherto, not upon the 
seduction itself, which is the wrongful act of the 
defendant, but upon the loss of service of the 
daughter, in which service he is supposed tohave 
a legal right or interest,” 


As has been repeatedly said this is little 
more than a fiction, and it had the result 
noticed in the comment appended to the 
report of the judgment of Tindal, O. J. 


(1) 82 E R809. 

(2) (1847) 1 Ex. 61;16 LJ Ex. 280. 

(3) (1844) 7 Man & G 1033; 8 Scott N R 741: 2 Dowl 
& L610; 14L J OP 19; 8 Jur. 1101; 66 R R 
835. 
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ånd attributed to Serjeant Manning: 

“It may be observed that the quasi fiction of 
gervitium amisit affords protection to the rich man 
whose daughter oscesionally makes his tea, but 
leaves without redress the poor man whose child 
as here ia sent unprotected to earn her bread amongst 
strangers.” 


It may be also observed that it leaves 
without redress the child herself. Their 
Lordships see no reason based upon tha 
language of s. 5 for supposing that the 
Legislatur did not intend to close the 
gap and give the unmarried female redress, 
It was contended that the words which 
stand at the head of the group of az, 2, 3, 
4 and 5 of the Act, namely, “Persons entitl- 
ed to maintain a@tion” support the cons- 
truction contended for by the appellant's 
Counsel. Their Lordships were also invited 
to say that light is thrown upon the pro- 
per interpretation of s. 5 by 4. 4 which 
gives a right of action to a person other 
than the father or mother, in circumstances 
in which the birth of a child in conse- 
quence of the ssduction is pradicated. 
These contentions do not commend theme 
salves to their Lordships. It appears to 
them that the Legislature intended to give 
a new right of action “in the same manner 
as an action for any other tort’ to an un- 
married female who has been seduced. 
Taeir Lordships agrees with the visw stated 
in the judgment of Sir Lyman Daf, C; J., 
and adopted by him, that the action under 
s. 4 has nothing to do with the parental 
relations, nothing tc do with the relation of 
master and servant, and nothing to do with 
loss of service or service, and that there 
is noa priori probability thats. 5 contem» 
plates relief conditioned upon the seduc- 
tion being followed by childbirth or preg» 
nancy or illness directly traceable to tha 
physical act of copulation and giving rise to 
some disability for service. No such cone 
ditions are expressed in s. 5. Having re- 
gard to the construction which theire 
Lordships place upon s. 5, a construction 
which seems to them to be the natural and 
reasonable meaning of the language usad, 
it is unnecessary to examine the numerous 
authorities in Eagland and in Canada with 
regard to the action for seduction at com- 
mon law. 


For these reasons their Lordships will 
humbly advise His Majesty that the appeal 
should be dismissed. 


The respondent did not lodge a printed 
case and was not represented at the hear- 
ing. An appearance was, however, entered 
on her behalf and such costs as she is 
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entitled to must be paid by the appellant. ° 
D. Appeal dismissed. 


Solicitors for the Appellant:—Messrs, 
Charles Russell & Co. 

Solicitors for the Respondent :— Messrs, 
Blake & Redden. be 


PATNA HIGH COURT 2 
Appeal No. 95 of 1939 
November 1, 1939 
AGARWALA AND MEREDITA, Jd, 
BIGAN SINGH— APPELLANT 
versus® 
Sayid SHAH ZAFFER HUSSAIN AND 
OTHERS— RESPONDENTS 

Bihar Tenancy Act (VIII of 1885) as amended in 
1938, s. 163 (5)—Eaxecution application before coming 
into force of Amending Act but remaining pending at 
time of ita coming into force — Sale proclamation 
issued after coming into force of amending Act— 
S. 163 (5), if applies — Interpretation of Statutes— 
Amending Act—Act regulating procedure, governs all 
proceedings pending at time of Act. 

The amending Act does not affect rights which 
have vested or obligations which have been defined 
` before the amending Act comes into operation but 
no person has a vested right in the procedure of a 
Court and consequently, an Act which merely regulates 
procedure governs all proceedings that are pending 

atthe time when the Act comes into operation pro- 
vided that existing orders are not deprived of their 
finality and that the application of the provisions of 
the Act does not work injustice. Republic of Costa 
Rica v. Erlanger (1), Wright v: Hale (2) and 106 Ind. 
-Oas 156 (3), relied on. [p. 436, col. 2.] 2 

The amending statute of 1938 being a remedial 
one should be construed as widely as possible to give 
effect to the intention of the Legislature in as many 
cases as porsible in so far as this can be done without 
injustice to the parties. [p. 438, col, 1.] 

Consequently where an execution application is 
made before coming into force of the amending Act 
of 1938 but is pending on that date and the sale 
proclamation is issued after the date, sub-s. (5) in- 
troduced by the amendment of 1938, into s. 163, 
Bihar Ten, Act, applies and the Court must 
issue notice tothe jndgment-debtor before issuing 
the sale proclamation and decide whether the whole 
eor only a part of the property should be put up for 
sale and what the value of the whole or part 
was. (p. 436, col, 2.] 


Mr. Lainarayan Sinha, for the Appellant. 

Messrs. Ahmad Raza and Anwar Ahmad, 
for ihe Respondents. 

Agarwala, J.—This is an appeal by the 
judgment-debtor from a decision of the 
Subordinate Judge of Gaya confirming a 
decisicn of the Munsif cf Aurangabad. 
The respendent obtained a decree for rent 
against tle appellant and on February 9, 
1939, applicd to execute the decree. On 
March 7, the executing Oourt directed the 
issue of a writ of attackment and a gale 
prceclamation, fixing May 5, as the date 
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of sale, The writ and the sale procla- 
mation were not actually issued until 
March 22. On the date fixed for the 
sale, namely the 15th (sic) May, the judg- 
ment-debtor objected to the sale being 
held on the ground that the Court had not 
valued the property to be sold as required 
by s. 163 (5), Bihar Ten. Act. This sub- 
s. (5) was introduced into the Ten. Act 
by an amending Act which came into 
operation on March 10, 1938, 

The question for decision is whether, in 
view of the provisions introduced by the 
amending Act, it was necessary for the 
Court to issue notice to the judgment- 
debtor before issuing the sale proclama- 
tion and to decide whether the whole or 
only a part of the property should be put 
up for sale and what the value of the whole 
or part was. On behalf of the appellant 
it is contended that the amending Act 
being one regulating the procedure of the 
Court governs all prcceedings that were 
pending when the Act came into operation: 
while, on behalf of the respondent, it is urged 
that in the absence of express provision 
in the Act it was only such steps as re- 
mained to be taken after the Act came into 
operation that are governed by its provi 
sions, We have been referred to a large 
number of cases in which the effect of an 
amendment of the law cn pending proceed- 
ings has been the subject-matter of cons 
sideration. ‘The general principle which 
emerges from these cases is that the 
amending Act does not affect rights which 
have vested or obligations which have been 
defined before the amending Act comes 
into operation but that no person has a 
vested right in the procedure of a Court 
Republic of Costa Rica v. Erlanger (1) 
and conseqnently, an Act which merely 
regulates procedure-ggverns all proceedings 
that are pending at the time when the 
Act comes into cperation (Per Wilde, J, in 
Wright v. Hale (2) provided that existing 
orders are not deprived of their finality 
Deli Cloth & Generel Mills Co, v. Income 
tax Commissioner of Delhi (3) and that 
the applicaticn of the provisions of the 
Act does not work injustice. 

Before the amendment cf 1938, the holder 
of a decree for rent was entitled to put the 


(1) (1876) 3 Ch. D 62; 45 L J Oh. 743, 
(2) (1860)6 H & N 227; 30L J Ex. 40; 6 Jur. (wa) 


-1219;3 L T 444;9 W R157. 


(3) 54 I A 421; 106 Ind. Oas. 1£6; A I R 1927 P C 242; 
9L 284;4OW N 1053;8 PL T 79); 25 AL J 964: 
53 M LJ 819;470L J 1; 30 Bom. LR 6%; IL T 
40 Lah, 1;32 O W N 237; 29P L R 37; (1928) MWN 
95; 27 L W 179 (PO), ` 
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judgment-debtor'’s property up for sale and 
in consequence of an amendmentof O. XXI, 
r. 66, Civil P. O., made by this Court in 
the exercise of its rulemaking powers 
under s. 122 of the Code, it was not necese 
sary for the Court to determine the value 
of the property to be sold. All that the 
Court was required to do was to insert 
in the sale proclamation the value put on 
the property by the judgment-debtor and 
the decree-holder respectively. There is 
no doubt that frequently cultivators’ hold- 
ings were sold for an inadequate price at 
Qourt sales and that the object of the 
amending Act of 1938 was to remedy this 
state of affairs, The amendment in the 
Ten. Act effected by the Act of 1938 has 
two objects in view (1) to prevent the sale 
of the judgment-debtor’s property for an 
inadequate price and (2) to prevent the 
sale of more of the judgment-debtor’s pro» 
perty than is sufficient to discharge the 
decretal debt. To achieve these objects 
the amending Act requires that the judg- 
ment-debtor shall be heard on the 
question of valuation before the issue of 
the sale proclamation and that the Court 
shall determine the value of the property 
sought to be sold and whether the sale of 
a part of it will suffice to discharge the 
decretal dues. It further prohibits the 
sale of the judgment-debtor’s property 
or the part of it which the Court con- 
siders should be sufficient to satisfy the 
decree for less than the amount determined 
by the Court. 

As the Ten. Act was originally amended 
in 1938 no provision was made to meet 
the possibility of there being no bidder 
for the property at the value fixed by the 
Court. The result was ihat if no one bid 
up to the price fixed by the Court the 
holding could not be sold although, of 
course, the decree-holder was at liberty to 
enforce his decree against other property 
of the judgment-debtor. ‘The Act has since 
peen amended in 1939 by the addition of 
two provisos. The effect of these is that 
if the highest amount bid for the holding or 
portion of the holding to be sold is less than 
the price specified for the same in the sale 
proclamation the Court may now sell the 
holding cr portion of it for such highest 
amount, if the decree-holder consents in 
writing to forgo so much of the amount 
of the decree as is equal to the difference 
between the highest amount bid and the 
price specified for the holding or portion of 
it in the sale proclamation. The provisions 
of the Act with which we are concerned 
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are s3. 158-A A, 153-B (2), 163 and 153-4, (5) 
Section 158-AA provides as follows: 

“A decree for arrears of rent may be executed by 
the attachment and sale of the property of the 
judgment-debtor, both movable and immovable ; 

Provided’ that the movable property of the 
judgment-debtor shall nôt without his consent in 
writing be so attached or sold unless the decree 
cannot be satisfied by the attachment and sale of 
the holding for arrears of the rent of which the 
decree was passed.” . 

The relévant portion of s. 158-B (2) is 


as follows: 

“When the application mentioned in s. 158-AA 
is made and the decree-holder wants to proceed 
against the tenure or holding or portion of the 
tenure or holding in respect of which the decree 
was obtained, the Oofirtexecuting the decree shall, 
before proceeding to sell the tenure or the holding, 
or a part of the holding, give tothe parties to the 
decree notice of the application and of the date on 
which the sale proclamation shall be drawn up, 
and may, notwithstanding anything’ contained in 
the Oivil P. O. 1908, simultaneously issue attach- 
ment,” 

In parenthesis it may be observed that 
8. 158-AA does not refer to any application, 
The words “the application mentioned in 
s. 158-A A” which occurin s. 158-B (1) (sie) 
however, obviously refer to au application 
toexecute the decree by attachment and 
sale of the judgment-debtor's property. The 
relevant portions of s. 163 areas follows: 

“CL) When a tenure or a holding ora part of a 
holding is ordered tobe sold in execution of a 
decreefor the arrears of the rent of such tenure or 
holding, the Court shall cause a. proclamation of 
the“intended sale to be made: 

* * * x 

(5) Before issuing the sale proclamation the 
Court executing the decree shall hear the parties 
and estimate the value of the holding or of that 
portion of the holding the proceeds of the sale of 
which it considers will be sufficient to satisfy the 
decree,” 

Section 183-A before the amendment of 


. 1939, was as follows : 


“Notwithstanding anything contained in the Civil 
P. 0. 1908, a holding or protion of a holding advertised 
for sale shall not be sold for a price lower than that 
spceified in the sale proclamation.” 

It is contended on behalf of the appellant 
that as the amending Act of 1938 had 
come into operation before the sale was 
actually held, s. 163+A bars the sale except 
for a price not lower than that specified in 
the sale proclamation and that this neces- 
sarily implies that the Court should first 
hear the parties under s, 155-B (5), estis 
mate the value of the holding and deter- 
mine whether it is necessry to sell the 
whole or only part of it. On behalf of the 
respondent, on the other hand, it is con= 
tended that the stage af which this is rer 
quired tv be done had already passed before 
the amending Act came into force and that 

he Court is not required to recommence 
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the execution proceeding. Reliance is placed 
on s. 15&B (2) which it is contended, 
means that notice tothe parties regarding 
the drawing up of the sale proclamation is 
required to be given when the application 
for execution is made and that as that stage 
had passed before the amending Act -came 
into operation and as the order for the 
issue of the sale-proclamation had also been 
made before that date, the execution pro* 
ceeding was not affected by the amendment. 
As I have already stated above, the object 
of the amendment was to remedy a defect 
in the prccedure of the executing Oourt 
which experience showegl frequently re- 
sulted inthe sale of agricultural holdings 
and tenures below their market price. The 
amendirg statute being a remedial one 
should be construed as widely as possible 
to give effect tothe intention of the Legis- 
lature in as many Cases as possible in so 
far ae this can be done without injustice to 
the parties. 

The question whether and to what extent 
proceedings which commenced befcre an 
amendment of the law are affected by any 
change inthe law was considered by a 
Full Berch of eight Judges in Jogodanund 
Singh v. Amrita Lal (4) in which it was 
observed that the rule against retrospective 
operation isintended to apply not so much 
to the law creating a new cbligation 
cr interfering with a vested right. 
The facts of that case were as follows: 
A decree was obtained on February 8, 
1694. An application for execution was 
made cn July 26. A writ of attachment 
was issued cn August 3 and served on the 
5th. Sale proclamation was issued on August 
11, and eerved cn the 14th. The sale 
tock place on September 20. Inthe mean- 
while, cn March 2, 1884, s. 310-A had been 
added to the Civil P. O. This section entitled 
the judgment-debtor to have the sale set 
hside on depositing the amount due to the 
decree-holder and ccmpensation to the auce 
tion-puchaser. Relyingon this section the 
judgment-debtor,on September,27 before the 
sale had been confirmed, applied toset aside 
the sale on depositing the decretal dues and 
compensation. The executing Court refused 
to set aside the sale on the ground that the 
new section was not a mere matter of pro- 
cedure and therefore had no retrcspective 
effect. The Full Bench held that s. 310-A 
applied to the execution proceedings and 
tbat the Court was therefore, bound upon the 
applicaticn of the judgment-debtor, to set 
aside the sale. 

(4) 22 O 767 (F B). 
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The Full Bench considered a former Full 
Bench decision in Lal Mohun Mukerjee ve 
Jogendra Chander (5). In that case the 
question was whether s. 174, Ben. Ten. Act, 
was applicable to a sale held after that 
Act had come into operation when execution 
had been applied for and the sale proe 
clamation issued under the Ben. Act VIII, 
of 1869. The former Full Bench had an- 
swered that question in the negative hold- 
ing thats. 174, Ben. Ten. Act could not 
have any retrospective operation as it con- 
ferred upon the judgment-debtors a new 
right which they did not possess under 
the old Act, and as the proceedings had 
commenced before the new Act came into 
cperation. The latter Full Bench pointed 
out that the reasoning inthe judgment in- 
a Mohun Mukerjee v. Jogendra Chander 
O sk oftwo distinct independent parte: first, that 
since the law which creats a new right ought not to 
have retrospective effect and since s. 174, Ben. Ten. 
Act creates anew right in favour of the judgment- 
debtors, therefore s. 174, ought not to have 
retrospective effect, that is, effect in cases in which 
the decree by which the applicant became a judg- 
ment-debtor was made before that section became 
law. Secondly, that since proceedings commenced 
under any law ought not to be affected by any 
change in that law, and since the proceedings in 
question were commenced under the old rent-law, 
therefore they ought not to be affected by s. 174.” 


The later Fall Bench disagreed with both 
these reasonings. With regard to the first 
it pointed out that the vested right of the 
decree-holder to obtain satisfaction of his. 
decree was left unaffected by s. 174 except 
in so far ag it was to his advantage, for, 
whereas under the former lawthe auction- 
sale might not have resulted in satisfaction. 
of the decretal dues in full s. 174 ensured 
that they would be paidin full before the 
sale was set aside. With regard to the rights 
of the auction-purchaser it was held that 
although the application of s, 174 might 
deprive him of the fruits of a favourable 
bargain yet, asthe sale took place after the 
new law came into operation, he must be 
taken to have made his bid with full know- 
ledge of the law andit could not be said 
that any right vested in him was affected 
by it. The later Full Bench also held that 
s. 174 did nct create any new substantive 
tight in the judgment-debtor but merely 
embodied arule of procedure which barred 
the auction-purchaser’s right to have the- 
sale confirmed provided the deposit required 
by the section was made, It was also denied 
that the effect of applying s. 174 to a sale 
which tcok place after that section had 


(5) 14 O 636 (F B). 
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been enacted, was to give 16 a restrospective 
effect. It was observed: 

“In setting aside, under e. 174, a sale held after 
that section had become law, the direct effect of the 
section would be prospective only, though the sale 
might depend upon a decree and execution proceed- 
ings of dates antecedent to that ofits becoming law.” 

Reference was made to the observation 
of Lord Denman in Queen Vv, Thé Inhabitants 
of St. Mary Whitechapel, (6) at p.127 in 
which his Lordship, speaking of a statute 
which is in its direct operation prospective, 
said : 

“It is not properly called a retrospective statute 
because a part of the requisites forits action is 
drawn from atime antecedent to its passing.’ 

With regard to the contention that s. 174 
ought noi to be applied to proceedings com- 
menced before the enactment of the section 
because it contains no express words to 
indicate that it was to have restrospective 
effect the Full Bench stated: 


“But though there may not be any express words 
to that effect, still it may be shown by the general 
scope and purpose of the enactment that it is in- 
tended to have retrospective effect: see Pardo v. 
Bingham (7) at p. 740. And if welook to these, there 
can remain very little doubt as to what the Legis- 
lature intended in the present instance. Under the 
old law, if a tenure or holding was sold in . execution 
of a decree for rent, and thesale was for inadequate 
value, the tenant could get the sale set aside only if 
he could prove that the inadequacy of price was due 
to some irregularity in publishing, orconducting the 
sale; and, if there was no such irregularity, but the 
sale nevertheless resulted in loss, however great the 
loss might be, the tenant was obliged to bear it as a 
necessary evil. It was this evil which s, 174, Ben. 
Ten. Act was intended to remedy, and it is difficult 
to imagine that the Legislature intended to 
limit the remedy tothose cases in which the 
sales were held in execution of decrees made 
subsequently to the passing of the Act, and to 
allow the evil to continue for years to come, 
during which decrees made under the old 
Act might go on being enforced by the sale of 
tenures or holdings, when the application of the 
new law to sales in execution of decrees passed under 
the oldlaw could not possibly have resulted in any 
hardship or injustice. is a remedial provision, it 
ought to be liberally construed so as to apply to 
every sale of a tenure or holding in execution 
of a decree for arrears of rent, held alter the 
passing ofthe Act, irrespective of the date of the 
decree.” , 

Those observations apply with equal 
cogency tothe present case where we are 
dealing with a remedial measure the 
object of which is to prevent the sale of a 
cultivator’s holding for an inadequate 


price and the sale of more ofhis holding’ 


than should suffice to satisfy his obligations 
if the property is sold for 
price. It ought, therefore, to be liberally 
construed to achieve this object in as 


(6) (1848) 12 Q B 121 (127). 
D (1869) 4 Ch. A 735 (740); 20 L T 46417 W R 
419, . . 
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many cases as possible, For this reason I 
would reject the contention that because 
s. 153-B (2) contemplates that notice of the 
date on which the sale proclamation is to be 
drawn up should be given when the appli- 
cation for execution is made the remedial 
Provisions of the amending Act should not 
be applied in cases where the applicatiou 
for execution is made before the amending 
Act came anto operation. Section 15feB 
(2) is merely oneof a group of sections 
by which the Legislature has sought to 
remedy an evilandit must be construed 
in relation tothe other sections in the 
group including, s. 163-A. That section 
expressly prohibits the sale of a holding 
for a price lower than that specified in the 
sale proclamation. It was suggested that as 
the sale proclamation in the present ine 
stance contained the value put upon the 
property by the decreesholder all that the 
section prohibits in the present case is 
the sale of the property below that value. 
Ifs. 163-A applies at all to the present 
case, asin my opinion it does, for the sale 
has not yet taken place, it would be defeat- 
‘jing the salutary provisions of the amend- 
ment to adopt this suggestion. Section 
163-A must be read with the group of 
sections of which it is a part and which 
includes ss. la8-B (2) and 163 (5) which 
require the Court to hear the parties in the 
mgtter of the value of the property to be 
sold and toestimate the value of it or 
cf that part of it which the Court 
considers will be sufficient to satisfy the 
decree. 

This construction of the provisions of 
the amending Act does not result in giving 
retrospective effect to the statute merely be- 
cause, in the words of Lord Denman cited 
above, “A partof the requisites for its 
action is drawn from atime antecedent to 
its passing.” Nor can this view result in 
any injustice to the parties concerned. Ths 
vested rightof the decreesholder is to have 
his dues satisfied out of the property of the 
judgmentedebtorin so far as that is pos- 
sible. It never was his right to have the 
property of the judgment-debtor sold for 
an inadequate price. The law always cone 
templated that the price realized at a 
publiceauction should approximate to the 
real market value of the subject-matter 
ofthe sale. All that the amendment seeks 
to achieve isto ensure that it shall do so. 
Furthermore, the sale proclamation had 
not been issued when the amending Act of 
1938 came into operation so there was no 
question of giving retrospective effect to 
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s. 158-B (2) ors. 163 (5). Before this pro” 
‘clamation was issued, the law had been 
- amended andthe Oourt, was required to 


hear the parties as to the value. of 
the holding sought to be sold. I 
would, therefore, set, aside the order 


of the Court below and direct that the 
Oourt do proceed to estimate the value of 
the holding and decide whether it is 
necessary tosell the whole or only apart 
of it after hearing tke parties. ° 


Meredith, J.—I agree. 
De Order set aside. 
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Davis, C, J.~-This is an application in 
revision against an order of the Head 
Munshi and Third Class Magistrate, Karachi 
taluga, permitting the withdrawal of a case 
under s. 147, I. P. `C., against six persons, 
Of these six, notice of this application 
could be served only on four shown as 
Nos, 1,3, 4 and 6 in the application.. Bo 
the order we make will affect only these 
four. As will be apparent from our order, 
however, we consider proper steps should 
be taken to serve notices of these proceed- 
ings on the two other persons Ramjidas son 
of Kirparam and Gulzar Muhammad Chow- 
dhry, so that the case against them can be 
disposed of according tolaw. At frst sight 
it might appear that tbis case is of no 
particular importance. A case of rioting in 
the Oourt of a Head Munshi and Third 
Class Magistrate has been withdrawn, and 
dhe applicant who is lorry-driver, who 
alleges that he has been the victim of an 
assault and grievous hurt by these rioters, 
asks that the order of discharge be set 
aside and further inquiry be made; but 
the inquiry before us would appear to show 
that this application is of particular im- 
portance, for this case would appear to show 
how necessary it is in the.interests of the 
subject that the consent given by a Magis- 
trate to the withdrawal of a prosecution 
under s. 494, Oriminal P. ©., should be a 
free and reasored consent. When we could 
see in the record of this case no reason 
for its withdrawal, we postponed judgmént 
so that the learned Advceate-General could 
enquire further into the matter, as he 
agreed to do, for he stated before us, and, 
we think, quite rightly, that he could not 
support the order of the Magistrate con- 
senting to the withdrawal of the prosecu- 
tion. He has now enquired further into 
the matter, and he informs us tbat his 
instructions are that the prosecution, so 
far as the District Magistrate is concerned, 
was withdrawn asthe result of a mistake: 
it was thought that consent was being given 


‘to the withdrawal of another and older case. 


When we looked through the official 
papers, however, which the AdvocatesGeneral 
was 60 good as to place before us, it appear- 
ed to us that those instructions again may 
be based upon a mistake because we see 
from these papers, and, indeed, from the 
case record before us that this case was 
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called for by the District Magistrate, 
Karachi, and was sent through the First 
` Class Magistrate, Karachi taluga, to the 
District Magistrate. Indeed we see from 
a letter of the Chief Secretary to the Govt, 
of Sind addressed to the District Magis- 
trate in the official papers that it is stated 
that Govt. had no information about this 
case but that it was a fact that an Honour- 
able Minister had effected a settlement 
between the employers and workmen of 
the Lalmia Cement Oo., and Govt. had no 
objecticn if the case were withdrawn. From 
the complaint itself made in proper form 
by a Sub-Inspector of Police and 
from the revision application it appears 
that on October 24, 1939, there was a 
strike at Dalmia Cement Works. The six 
accused named in the complaint and many 
others stopped the lorry by lying on the 
ground in front of it, pulled out the driver 
and beat him with fists and lathis, and 
besides damaging the lorry used violence 
to the other occupants of the lorry. There- 
fore the Sub-Inspector, it would sppear 
quite rightly, arrested the accused and 
made the complaint. The record would 
appear to show that the challan was first 
marked forthe Court of the Third Addi- 
tional City Magistrate, then for the First 
Olass Magistrate, Karachi taluga, who 
would have adequate experience and powers 
to. deal with an offence of violence of this 
nature, but that it was finally marked for 
the Third Glass Magistrate, 

We think a case of this gravity should 
have gone before a First Olass Magistrate 
who also might have been in a better posi- 

„tion to resist pressure. Be this as it may, 
the applicant who is a lorry-driver is 
aggrieved, for he states that as the result 
of the assault upon him he was grievously 
injured, was taken te the Civil Hospital 
and was in severe bodily pain and was 
unable to follow his ordinary pursuits for 
twenty days. He states that there is un- 
impeachable evidence that he was serious- 
ly injured and that in the circumstances 
there has been “serious miscarriage of jus- 
tice, that the offence should go not only 
unpunished but that there should have 
been no inquiry about it at all.” The ap- 
plication is madeon May 9, 1940. The order 
of discharge is dated April 4, 1940. Even 
s0, two of the accused have not been serv- 
ed, but the applicant, a lorry-driver is 
not responsible for the delay, nor can the 
accused be allowed to take advantage of it. 
The Advocate for the opponents first took 
the point that the applicant not being the 
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complainant but a witness is not entitled 
to move this Court in revision. His argue 
ment in the circumstances of this case, if 
accepted, would amount to this: “This is 
a prosecution by Govt; Govt. may have 
erred ; the offenders may be known; there 
may be sufficient evidence to convict them 
of this offence ; but the applicant, though 
a subject of His Majesty, has no redress, 
Hs must submit to acts of violence and 
to his misfortune.” 


But we see no reason so to limit our 
powers to revise an order made under 
s. 494, Criminal P. O., or to supposs that 
a subject of His Majesty cannot find red- 
ress for his grievance before us. We 
ourselves can exercise jurisdiction in revi- 
sion on our own motion and there are de- 
cisions of our own Couri and of the Cale 
cutta High Oourt that an order made by 
a Magistrate under s. 494, Oriminal P. O. 
can be set aside in revision. We see 
therefore no reason why we should not 
exercise our jurisdiction in this case be- 
cause the revision application is made by 
a witness in the case who is the aggrieved 
person. The Advocate for the opponents 
then took the point that even the decisions 
of our own Court do not require that a 
Magistrate should give his reasons when 
he gives his consent to the withdrawal of 
a case, and he referred toa Patna case, 
Gulf Bhagat v. Narain Singh (1), referred 
toin the Sind case Emperor v. Dipchand 
(2), which lays down the rule that the 
High Court will not interfere with the 
exercise of a discretion exercised by a 
competent Oourt which is not arbitrary, 
and that this decision has been followed by 
a aie of this Oourt in Gomibai v. Empe» 
ror (3). 

So far as this case is concerned, we think 
that the short answer to this argument is 
that, as we shall show, the Magistrate in 
thiscase has not exercised his discretion at 
all. He has given no reason for his consent, 
no reasons are to be discovered from the 
meagre record, and wedo not think, regard- 
ing all the papers put before usin this mat- 
ter, the Magistrate was left free, as he 
should have been left free, to exercise a 
judicial discretion in this matter. Neither 


(1) 2 Pat. 708; 77 Ind. Cas. 734; A I R 1924 Pat. 283; 
25 Or. L J 416; 5 P LT 404. 

(2) 2483 L R 377; 124 Ind. Oas. 378; A IR 1930 
Sind 156; 31 Or. L J 684; Ind. Rul. (1930) Sind 


138. $ 

(3) 26 S L R 67; 137 Ind. Oas. 344; AI R 1932 
Sind 92; 33 Or. L J 449; Ind. Rul. (1932) Sind 74; (1932) 
Or. Oas. 532. 
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the Patna case nor the Sind case then 
apply to the facts of this case. In Gomibai 
v. Emperor (3), the Court held that though 
a Court granting its consent under s. 494, 
Oriminal P, O. is not bound to give its rea- 
sone, it is desirable that it should do so, 
so as to enable a higher Oourt to determine 
whether the consent which is a judicial 
order has or has not been properly granted. 


In Emperor v, Dipchand (2), it was held 


that while 5.494, Criminal P, ©. does not 
require a Court to give its reasons, there 
should be materiai upon the record to satisfy 
the High Court that there was good ground 
for the withdrawal. Percival, J, C. in that 
case referred to the cases*in Rajani Kanta v. 
Idris Thakur (4) and Gulli Bhagat v. Narain 
Singh (1) and took what he describes, as 
“an intermediary position’ between the 
two somewhat conflicting views.” 


With the greatest respect to the learned 
Judges who decided these two cases, and 
whose decisions we as Chief Court must 
respect, but by which we are not bound, 
Dunia Din v. Farzand Husasin (5), Mahabir 
Pershad v. Secretary of State (6) and 
Ghulam Hussain v, Falib Sidik (7) we prefer 
the view taken by the Calcutta High Court 
in Rajani Kanta v. Idris Thakur (4) be- 
cause we think it is too fine a distinction 
to be of value to say that a Oourt need 
not give its reasons in writing but that 
the reasons must be ascertainable from the 
record for the High Oourt to judge. Once 
it is decided that an order under s. 494, 
Criminal P. O. is a judicial order, that a 
Court giving its consent must give its con- 
sent after exercising its discretion, and 
not in obedience to orders, and that consent, 
given after the exercise of a judicial dis- 
cretion, must by its nature be a reasoned 
consent, we think it isin the interests of 
justice that those reasons should be given. 
It does not follow, however, that a Court 
will exercise its revisiona] jurisdiction in 
every case in which it is competent to do 
so. The first case on the point to which 
we shall refer is Rajani Kanta v, Idris 
Thakur (4). In thatcase a Division Bench 
of the Calcutta High Court, following a 
previous judgment of the same High Court 


. (4) 48 Č 1105; 64 Ind. Cas. 280; A IR 1921 Oal. 
. 259; 22 Or, L J 760; 34 OL J 51; 25 O WN 

615. : 

- (5) A IR 1926 Oudh 544; 97 Ind. Cas. 581; 3 OW 

N 621;13 OL J 592. 

PA AIR 1927 Oudh 1; 98 Ind. Cas. 742; 30 WN 
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in Umesh Chandra Roy vy. Satish Chandra 
(8) held that a mere statement of the 
Public Progecutcr that he wished to with- 
draw a case because there was no evi» 
dence of force on the record, was not suffe 
cient to justify the consent of the Court 
to its withdrawal, It was the duty of the 
Court to examine the record fcr itself. The 
record showed evidence of the use of force. 
Furthermore, on the complaint charges 
under es. 497 and 498 could have been 
added. In the course of the judgment the 
learned Judges said p. 11072: | 

“For his order giving consent to the withdrawal 
from the prosecution the learned Sessions Judge 
has recorded no reasons. Now in the case of 
Umesh Chandra Roy v. Satish Chandra (8), it has 
been held, by a Divisional Bench of this Court, 
that an order, by which the Court acting under 
8. 494 of the Oode accords consent to the with- 
drawal from a prosecution, is a judicial order; and 
that for every such order the reasons should be 
given so that this Court, acting in its revisional 
jurisdiction, may be in a position to examine the 
matter and determine whether the discretion vested 
in the Court has been properly exercised.” 

That decision was followed by Mitter, 
J. in Raman v. Emperor (9) who referred 
to Umes Chandra Roy v. Satish Chandra 
(8) and Jagat Chandra v. Kalimuddi Sar- 
dar (10) and said at p. 1027; 


“We are bound, however, by the decisions of our 
own Oourt and we think that as the order under 
s. 404 is a judicial order. the Oourt should record 
reasons in order to enable the High Court to judge, 
whether the order of the withdrawal has been 
rightly made.” , 

Farther the learned Judge said at p. 1030f: 

“Tn the case of withdrawal by the Public Prosecu- 
tor, the consent of the Court is necessary under the 
Oriminal P. O, The result of the authorities is 
that where the Oourt is considering whether the 
Ohief Presidency Magistrate has rightly made the 
order of discharge under s. 494 or not, one test 
and a very important test is whether in coming to a 
decision it has taken into consideration extraneous 
circumstances which ought not properly to have been 
taken into account.” i 

And in reciting his*conclusions the learn- 
ed Judge said: 

“The language of s, 494 is very wide and gives 
a discretion to the Magistrate as to whether he 
would consent to the withdrawal of a prosecution 
by the Public Prosecutor, such discretion to be 
exercised not arbitrarily but must be based on 
correct legal principles.” 

Subrawardy, J. sitting with Mitter, J. 
was of the cpinion that the decisions of the 
Court requiring reasons to be given would. 


(8) 22 O W N 69; 41 Ind. Cas. 998; AI R 1918 Oa} 
485; 18 Or. L J 886; 26 CLJ 208. 

(9) 56 C 1023; 121 Ind. Cas. 678; A I R 1929 Cal, 
19: 31 Or. L J 815; 330 W N 468; Ind, Rul. (1930) 

al. 168. é 

(10) 26 O W N 880; 71 Ind. Cas. 693; A I R 1924 
Cal. 382; 24 Or. L J 229. 
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require reconsideration’ as going beyond 
the words of s. 494, Criminal P. C., but 
that view has not been endorsed, so far 
as we can ascertain, in subsequent judg- 
ments of that High Oourt Sher Singh v. 
Jitendranath Sen (11) and we ourselves 
see no reason to accept this narrower view 
of the law. In Raman v. Emperor (9) 
the case was withdrawn against one accus- 
ed, so he could give evidence against 
another accused and reasons were given, 
In Sher Singh v. Jitendranath Sen (11) 
reasons were given by the Magistrate, and 
in the course of his judgment Ghose, J. 
said: “Consent is not to be given as a 
matter of course, but neither is it to be 
unreasonably withheld.” These words, if 
we may say so, with all repect admirably 
sum up the position. The learned Judge 
then indicated the class of cases in which 
under English Law a nolle prosequi is 
usually granted. The learned Judge said: 

“It has been held in English cases that a nolle 
prosequi is usually granted where any improper 
and vexatious attempts are made to oppress the 
defendant, as by repeatedly preferring defective 
indictments for the same supposed offence, or if it 
is clear that an indictment is not sustainable 


against the defendant; see Archibold’s Oriminal 
_ Pleadings, Edn. 28, p, 127”. 


There is no question here of stifling a 
prosecution. In Giribala Dasi v, Mader 
Gazi (12) the question of recording reasons 
did not arise. There was a difference of 
opinion between two Judges as to the appli- 
cation of s. 494, Criminal P. C., to a case 
where accused had been committed to the 
Court of Session, but the trial before the 
jury had not begun and the case was refer- 
red to a third Judge who set aside the 
order consenting to the withdrawal of the 
case, holding that the commitment order 
was a wellereasoned document showing 
care and fairnees to the accused and that 
no sufficient reason was shown for allows 
ing the case to be withdrawn. In that 
case the learned Judge, Mukerji, J., refers 
to the wide terms of s. 494, Oriminal P. O., 
and states in his opinion that it 
“contemplates action to be taken, more often than 
not, upon circumstances extraneous to the record 
of the case; inexpediency of a prosecution for 
reasons of State, necessity to drop the case on 
grounds of public policy, credible information 
having reached the Govt. as to the falsity of 
the evidence by which the prosecution is supported 
and other matters of that description”. 


(11) 59 O 275; 134 Ind. Cas. 1045; AI R 1931 Cal. 
607; 33 Or, LJ 3; 54 OLJ 253; 36 O W N 16; (1931) 
Or, Cas, 759; Ind. Rul, (1932) Cal. 5. 

(12)€0 O 233; 142 Ind. Oas. 891; AIR 1932 Cal. 
699; 34 O . L J 433; 56 OL J 79; 36 C W N 928; (1932) 
Or, Cas. 654; Ind. Rul. (1983) Oal, 317. 
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These remarks are, however, obiter and 
the learned Judge quotes no authority for 
his opinion; and the learned Advogate could 
not refer us to one case which supported 
this opinion which appears in conflict 
with the opinion of ather Judges of the- 
same Court in other cases to which we 
have referred: Raman v. Emperor (9) and 
Sher Singh v. Jitendranath Sen (11). We 
ase not however here concerned with the 
withdrawal of a prosecution for “reasons of 
State", and we will deal with such a 
case, when it arises. The facts of this case 
itself show the danger that lies in sucha 
phrase. Even in the case before Mukerji, 
J., the order of consent was set aside. 
In this case the Advocate-General stutes 
that he cannot support the order of the: 
Magistrate’ allowing the case to be withe 
drawn and he agrees that his order must 
be set aside. For the present, however, it. 
must be held that reasons extraneous to 
the case are not proper reasons for the 
withdrawal of the case following the ruling: 
of the Sind Judicial Commissioner’s Court. 
in Gomibai v. Emperor (3). 

Our final conclusion, therefore, on this 
question of consent is that an order under 
s. 494, Oiminal P. O., consenting to the withe 
drawal of a case is a judicial order; to 
be a judicial order there must be reasons 
underlying it, These reasons should be 
capable of articulate expressions. This 
being so, we think it more than desirable,. 
we think it inthe interest of justice that 
reasons should ‘be given by a subordinate 
Magistrate so that the High Oourt can 
judge whether the Magistrate’s discretion. 
bas been rightly exercised, and we agree, 
with all respect, with the judgment in 
Rajani Kanta v. Idris Thakur (4). Turn- 
ing in more detail to the facts ofthis case, 
we find the complaint made on February 24, 
1939, by a Sub-Inspector, Hanostia, in the- 
Sub-District Cantonment Police Station. 
The heading cf the complaint is: “In the 
Ocurt of the First Olass Magistrate,. 
Karachi taluga. The charge-sheet is dated 
November 6, 1939, and, as we have before 
remarked, the heading in the first instance 
was “Third Additional Oity Magistrate, 
Karachi”. This heading is erased and 
even below that it appears another heading 
“First Olass Magistrate, Karachi taluqa” 
has been altered again to “Third Class 
Magistrate”, We think a case of this 
gravity should not have been sent to a 
Third Class Magistrate whose powers of 
punishment and whose experience is limis- 
ted. The case appears to have been the 
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‘subject of unwarrantable delay. The diary 
of the case opens on November 7, 1939, 
with four of the accused present two, 
Murad and Dutta Muhammad were absent. 
‘The case was adjourned till the 8th, and 
the accused were allowed to remain on 
bail granted to them by the Police. It 
‘appears from the record that the surety 
was one Mr. N, A. Bechar, M. L. A. Mr. 
N. A. Bechar has not appeared before us. 
Nothing in this order must be deemed, 
‘therefore, to affect him. 

On November 8, all the accused were 
present except Dutta Muhammad, and the 
‘case was adjourned téll November 22, 
and a bailable warrant was ordered to be 
issued against Dutta Muhammad which 
appears a mistake for Sultan Muhammad 
who was absent. The first two witnesses 
were ordered to be summoned. On 
the next hearing, November 16, Sultan 
Muhammad presented himself before the 
Magistrate, the warrant to the Police being 
‘returned unexecuted and he was bound 
down. The accused were ordered to attend 
‘on November 22, and on November 22, 
all accused but accused No, 3 appeared. 
Accused No. 3 absented himself. Accused 
No. 3 is one Gulzar Muhammad Ohowdhry 
‘shown as Secretary of the Railway Union 
Factory. His Advocate Mr. Tikamdas 
Wadhumal filed a medical certificate stating 
that the accused was recommended arest 
and change of environment for the period 
‘of one month as he. was suffering. from 
fever and cough. This medical certificate 
appears to us inadequate and should, in 
‘our opinion, have been rejected by the 
Magistrate, Its purpose may have been 
to delay the case and obtain an adjournment 
‘by the absence at each hearing of some 
one of the accused. The case was adjourned 
till Decamber 15, and the complainant and 
‘his two witnesses were again ordered to 
“attend as were the accused. 

On December 15, another Advocate, Mr. 
‘Hardayal Hardy, appeared for accused 
Nos. 1, 2, 3 and 6, by a vakaiatnama 
‘dated December 15, All the accused but 
-accused No. 3 were present and the Advo- 
cate put in an application for adjournment 
on the ground that accused No. 3 was still 
-sick and absent anda medical certificate 
was expected. An adjournment was granted 
until January 6, and a note was made 


by the Magistrate that Mr. Hardayal Hardy. 


“who now asks for an adjournment on 
account of the absence of the sick accused 
should file a vakalatnama for the accused 
sas the case cannot proceed in his absence. 
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At the next hearing this Advocate filed a 
vakalatnama signed by accused Gulzar 
Muhammad Ohowdhry, dated January 3, 
1940, but he filed no medical certificate; 
he gave in its place an assurance, which 
seems to have had no value, that the 
medical certificate already posted would be 
received by the Court that day. The 
Magistrate granted an adjournment till 
January 6, 1910, and on that date again he 
granted an adjouroment till January 24, 
and on that date a medical certificate dated 
January 14, was produced, This certificate 
again was inadequate and should have been 
rejected. Another accused, however, was 
absent. This was the accused Ramiidas 
who had now been transferred to the Dalmia 
Cement Company Works at Chaki Dadri 
and who had also fallen ill, The Advocate 
however stated that he expected a medical 
certificate any moment. The case was post- 
poned until February 15, and the two 
witnesses who had faithfully been attending 
were discharged “as it is not known how 
much time will accused take to recover.” 
But these medical certificates and this 
transfer of one of the accused having served 
their purpose, as it would appear, the 
purpose of delay, Mr. Hardayal Hardy 
being, it would appear, instructed by one 
claiming to be well-acquainted with the 
intentions of Govt. filed another applica- 
tion. The pretext that medical certificate 
will be sent is again put forward. The 
medical certificate of Ramjidas expected 
any minute on January 24, is not yet 
forthcoming, and is no longer necessary 
because the Advocate writes: 

“That the Local Govt. have sanctioned the 
withdrawal of the case and a letter to that 
effect has been, it is understood, forwarded by the 
Ohief Secretary of the Govt. to the District Magis- 
trate, Karachi. It is expected that the District 


Magistrate would move i the matter at an early 
ate,” 


It would appear that some one who ine 
structed this Advocate was in the confidence 
of Govt. and it was assumed that Govt. 
would be in a position to control the dise 
cretion of the Magistrate under s. 494, 
Criminal P. O., and that the case would 
be withdrawn. The Magistrate's diary 
however in the entry of February 15, makes 
no reference to this aspect of the case. It 
is noted only that 
“ accused Nos. 1 and 3 are still ill and absent. 


The Advocate for the accused undertakes to produce 
the M. O. as soon as it is received from them,” 


The formality of medical certificates is 
now dispensed with though they are relied 
on; and the case was adjourned till Febru- 
ary 29. A letter from the office of the 


194] 


District Magistrate, dated February 17, 
1940, addressed to the Mukhiiarkar and 
First Class Magistrate, Karachi, asked for 
the record and proceedings of this case, 
“reported to be pending in his Court or the 
Court of his Head Munshi and Third Olass 
Magistrate, Karachbi,™ would appear to 
show that the Advocate on February 15, 
was well informed and that these proceed- 
ings were drawing to their appointed end. 
On February 19, 1940, the First Class 
Magistrate, Karachi taluqa, sent the record 
of the proceedings to the District Magis- 
trate. In the absence of the record and 
proceedings, the trial of the case was neces- 
sarily postponed; no further medical certi- 
ficates became necessary and the Head 
Munshi and Third Olass Magistrate was 
then approached directly in the name of 
the District Magistrate ia the matter of the 
withdrawal of the case. On February 26, 
the case having been challaned on 
November 6, 1939, we find on the record the 
following letter : 

“Urgent,—Subject : Oase of Crown v. 
and 5 others under s. 147, I, P. O. 

Memo.—The Head Munshi and Third Olass 
Magistrate, Karachi taluga, is requested to 
report whether he has any objection to the with- 
drawal of the case noted above, pending in hig 
Court.” 

The letter of February 26, must be read 
with the letter dated February 28, address- 
ed to one Mr, Naraindas A. Bechar, M. L. A. 
Karachi : 

“Subject. Withdrawal of case of Crownv. Ramji- 
das and 5 others pending in the Court of Head 
Munshi and Third Class Magistrale, Karachi. 

Dear Sir.—Reference your D, O. dated February 
15, 1940 on the subject noted above. 

I write to inform you that remarks of the 
Magistrate and Police have been called for as 
usual and orders will be issued after receipt of 
their reply. 

The case will not proceed now asthe record and 
proceedings of the case are in this office. 

I am forwarding a copyeof this letter tothe Head 
Munshi and Third Class Magistrate, Karachi, for 
his information,” 

Allthis was wrong. To the credit of this 
Head Munshi and Third Class Magistrate 
it must be said that he endeavoured to 
do his duty. On the back of the letter 
of February 26, this humble servant of 
Govt. wrote to the District Magistrate : 

“With reference to your Memo. No, J-1304 dated 
February 26, 1940 I have the honour to state 
that the R & P of the case are not in this office 
to enable me to offer my remarks on the advisabili- 
ty of withdrawing the case, Personally I feel that 
the existing conditions ‘are not quite favourable 
to withdraw prosecutions, unless it is clearly shown 
thatthe case cannot stand for want of adequate 
evidence,” 

It may be presumed that when this Third 
Class Magistrate made this very proper 


Ramnjidas 
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endorsement he had not received the copy’ 
of the letter dated February 28, written 
toN, A. Bechar Esar, M. L. A,, by the 
District Magistrate, which was sent to the 
Magistrate on the same day for, on March 
1, we find this letter addressed to the 
District Magistrate, Karachi : 

“In continuation of my letter No. 281, dated Febru- 
ary 28,1940 I have the honour to’ state that I have 
since seenthe record and proceedings of the case 
ob Crown v. Ramjidas and5 others unders. 147, 
I. P. O.; and have no objection to the withdrawal 
of the cage against the accused.” 

As the learned Advocate-General points 
out, there was nothingin the record and 
preceedings but a record of adjournments 
with which we have already dealt, No 
evidence has been recorded. There was 
nothing in the record and proceedings 
which could have induced this Magistrate 
to depart fromthe very proper opinion 
given in his endorsement on February 
28, and there is no doubt in our mind: 
that the Magistrate did not act and did 
nct consider himself free to act as he 
should have been free to act, when he 
stated on March 1, that he had no objec- 
tion tothe withdrawal of the case, Firstly 
he should never have been asked in the 
name ofthe District Magistrate whether 
he would, before an application was made 
in proper form in open Court, consent to 
the withdrawal ofthe case, and if this is 
the usual practice as appears from the 
letter of the District Magistrate, No. 1407, 
dated February 28, 1940, is the case, then 
this practice should cease, in the interests 
of justice and in the interests of the 
judicial independence of Magistrates. In 
the case reported in The King v. Ba Khin 
(13) Dunkley, J. said: 

“In Abdul Gani v. Abdul Kadar (14), it was 
laid down that in withholding or according 
consent tothe withdrawal from a prosecution 
the Court is acting in a judicial(and nota minis- 
terial) capacity and it ought to give and record 
its reasons. 

I have not seen the orders of the District 
Magistrate of Pagu which were referred to by the 
Magistrate, but presumably these orders were 
instructions tothe Public Prosecutor to apply to 
the Oourt under s.494 for the withdrawal of the 
cases, and if so, they were perfectly proper 
jnstructions for the District Magistrate to give to 
the Publie Prosecutor. But the Public Prosecutor 
acted with grave impropriety in showing his 
instructions to thetrial Magistrate and the Magis- 
trate acted withequal impropriety in looking at 
them. Thefact that the District Magistrate has 
instructed the Public Prosecutor toapply for with- 
drawal isno reason for a Magistrate giving his 
consent to such withdrawal. 

(13) A I R 1940 Rarg. 189; 190 Ind, Oas. 198; (1910 
Rang 226;41 Or. LJ 853; 13 R Rang, 75, 

(14) 1 R 756; 81 Ind. Oas. 930; A I R 1924 Rang, 
168; 25 Or. L J 1106. 
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The Magistrate must not surrender his authority 
to the District Magistrate, but must act judici- 
ously andcome to his own independent conclusion 
asto whether withdrawal ought to be permitted 
ornot upon a consideration of all the relevant 
circumstances.” 

The Magistrate also mustnot surrender 
bis authority and discretion, as such, to 
the Executive Govt. But in the case before 
Dunkley, J, it does not appear that a 
Subordinate Magistrate was influenced to 
consent to the withdrawal of“ a case by 
sending him acopy of a letter addressed 
to a member of the Legislative Assembly, 
On April 4, these proceedings were 
brought, it was believed successfully, to 
their conclusion, by tke following order 
of the Magistrate : 

“A P,P. Mr. B. H. Lulla has appeared to-day 
and requests for permission to withdraw from, 
prosecution in the case of Crown v, Ramjidas 
‘and others, & 147, L P. O. D. Ms letter No, J. 
23023, dated March 30,1940 has been received in 
this connection. Accordingly permission is granted 
and the accused are discharged unders. 494, 
Oriminal P, 0.” : nan 

There was no written application by 
the Assistant Public Prosecutor, but his 
-attendance presumably for the purpose 
-of his fees was certified to by the Magis- 
‘trate cn May 3, 1940. The Magistrate's 
diary of the case, however, is not concluded 
by the entry on April 4, in tke following 


terms : 
“A. P. P. Mr. Lulla present. He requests 
-verbally for the permission to withdraw the 


prosecution against the accused persons. Pernr#ssion 
granted and the accused discharged unders, 494, 
Oriminal P. 0.” 
for, ona separate page appear the fol- 
lowing entries relating to the security 
proceedings : 
i “Karachi, dated February 29, 1940. 
Accused Safar, Rustomji and Sultan Muhammad 
present. Rest absent without any intimation. 
Record and proceedings have been sent for by the 
-District Magistrate, Karachi. Oase ‘put of to 
March 16, 1940. Issue bailable warrants against 
accused persons who are absent without giving 
any intimation to the Court in the sum of Ks, 500 
and also call upon eurety to show cause why 
action should not betaken against him under s. 514, 
Criminal P. C. The present accused ordered to 


attend. 
Sd, Gopaldas T. Jagesia. 
T. O. M. Karachi, 
Karachi, dated March 2, 1940. 

On further consideration I am of the opinion 
that as the question of withdrawal is pending 
before the District Magistrate, Karachi, it would not 
tend to defeat the ends of justice to cancel bailable 


warrants against the accused and the notice 
against the surety as ordered on February 
29, 1940. 


Sd. Gopaldas T. Jagesia. 
T. O. M, Karachi. 


It is difficult to` dissociate this order 
from a note in the papers by the | istrict 


FAKIEGHAND RAMERISHIN v. MURAD UMAR (SIND) 


19110 


Magistrate dated March 1, that these pro- 
ceedings are to be stoppad and a note by 
the office of the District Magistrate, dated 
March 2, 1940, that the Magistrate concern- 
ed has been gent for and he says he is 
taking no further action. A subsequent 
entry in the diarv is: 
“Karachi, dated March 16, 1940. 

Accused Safar, Ramjidas and Sultan Muhammad 
present. Rest absent, Oase papers not received 
back from the District Magistrate, Karachi. Put 
off to April 6, 1940. i 

Sd. Gopaldas T. Jagesia. 
T., O. M. Karachi.” 

The surety for these accused was Narain- 
das A. Bechar Esquire, M. L. A. We 
can see no reason why further action 
should not have been taken against this 
surety according to law, and we can only 
believe that the Magistrate acquiesced 
unwillingly in the apparent flouting of the 
authority of his Court which the entries 
in the diary show. We have dealt at 
length in thisjudgment with the question 
of the consent of the Court within the 
meaning of s. 494, Criminal P. O. for the 
guidance of Courts subordinate to this 
Court; but we do not think that in this 
case the Head Munshi and Third Class 
Magistrate ever gave his consent at all 
within the meaning of s. 494, Criminal 
P. O. because ‘consent’ means a consent 
freely given by a free and independert 
Magistrate. We do not consider in this 
case thatthe consent of the Magistrate 
was freely given orthat he was free or 


` independent, We consider however that in- 


a very difficult position, which was not of 
his choice, he tried todo his duty. We 
consider also thatit is only fair to state 
that Govt. willingly placed all the official 
papers in this case before us. We there- 
fore, set aside the order of the Magistrate 
consenting to the withdrawal of the case 
of Crown v, Ramjida% and 5 others, dated 
April 4, 1940, so far asthe four accused 
upon whom notice has been served, are 
concerned, and we send the case to the 
District Magistrate, Karachi, and direct 
him to send the case to one of the Addi- 
tional City Magistrates for disposal accord: 
ing toJaw. We also direct further notice 
to be issued upon the two other accused, 
and we consider it incumbent upon the 
Public Prosecutor to take all lawful steps 
to see that notices are served upon these 
other two accused and that they as well 
as the four accused before us are dealt with 
according to law. f 


8 Order set aside. 


1941 
SIND JUDICIAL COMMISSIONER’S 
COURT 


Civil Revision Application No. 34 of 1938 
January 25, 1940 
~- Davis, J. C. AND WESTON, J. 
TIRITHDAS KESHAVDAS AND ANOTHER 
— APPLICANTS 


. versus 
Dr. HARCHANDRAI AND oTagRs— 
OPPONENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr.4,9—Defendant dying subsequent to preliminary 
decree—One of his two legal representatises made 
party — Plaintiff applying under r. 9—Order by 
Court under r. 4 that suit abated — Subsequent can- 
cellation of such order by Court and new order passed 
under'r, 9— Latter order held proper and cancellation 
of previous order was justified — Appeal, lies from 
order under r. 4—R. 9 provides concurrent remedy. 

The defendant died subsequent to the passing of 
the preliminary decree and only one of his two legal 
representatives was broughton record. The Judge 
passed an order under r, 4 of O. XXII, Oivil P, O., 
that the suit abated. :The order was, however, can- 
celled subsequently by the Judge and anew order 
passed under r. 9, under which rule the plaintiff 
had already applied before the passing of the first 
order : 

Held, that though in his previous order the Judge 
may be said to have gone outside the considerations 
which were necessary for disposal of an application 
under r. 4 of O. XXII, Oivil P. O., yet the fact that 
he did so did not bar the plaintiff from filing the 
application to set aside abatement which r. 9 of 
0. XXII, permitted him to make, The subsequent 
order was the only proper order and the cancellation 
of the previous order was justified in the circum- 
‘stances. 

An appeal under O, XLIII, r. 1 (k), Civil P..O., lies 
from an order passed under O. XXII, r.9 and not 
from an order passed under r. 4 of that Order ; and 
although it may be said that an order under r.4 may 
amount to a decree and therefore be appealable, yet 
r.9 provides a concurrent remedy of which the party 
aggrieved may avail himself. 


C. R. App, to revise the order of the 


Second Olass Sub-Judge, Kohri, dated 
March 7, 1938, 


Mr. Dipchand Changumal, for the Appli- ; 


cants. 


Messrs. Fatehchand Assudomal 
Balkrishin H. Lulla, for the Opponents. 


Weston, J.—This is a revision applica- 
tin made on behalf of one Tirithdas, legal 
Tepresentative of defendant No. 1, Seth 
Keshondas in Suit No. 725 of 1935 against 
an order of the Subordinate Judge, Rohri, 
purporting to be under O. XXII, r, 9, Civil 
P. C., setting aside the abatement of a suit 
which by previous order dated February 
14, 1938 tLe same Judge held had oc- 
curred by reason of the death of one Seth 
Keshondas, defendant No.1 cnthe failure 
of tLe plaintiff when joining Tirithdas as 
his legal representative to join also a 


and 


e a 
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second legal representative of Keshondas. 
In that suit a preliminary decree had been 
passed, and it is not seriously disputed 
before us by Mr. Dipchand for the applicant 
that in such circumstances no abatement 
of the suit could occur and that the second 
order passed by the learned Sub-Judge 
was in fact the proper order which should 
have been passed in the first instance. 
The grounds cn which this application had 
been urged are technical only and ars 
mainly that by reason of the earlier order 
of February 14, a valuable right, namely 
dismissal of the suit, had accrued to the 
applicant, that the plaintiff if aggrieved 
by this order should have preferred an 
appeal under O. XLIII, r. 1 (k) that he did 
not do so, that the learned Sub-Judge had 
no jurisdiction to revise the order of February 
14 and that we should therefore set aside 
the second order and restore the frst 
against which the plaintiff did not choose 
to seek his proper remedy. But we find 
that the first order of the learned Judge 
was passed on the application made by 
Tirithdas cn January 18, 1933 in which 
he sought an order under O. XXII, r. 4, 
Civil P. C,, that the suit had abated. The 
plaintiff on January 24, had filed what he 
termed a written statement in answer to 
this application of Tirithdas in which he 
asserted that Tirithdas was the only heir of 
the „deceased Keshondas, that it is not 
necessary for plaintiff to make any applica- 
tion for joining any legal representatives 
‘of Keshondas as he had been joined as his 
representative in the Appeal Court. He 
also asked that in case the Court con- 
sidered the joinder of Tirithdas and others 
necessary, delay should be condoned under 
s. 0, Lim. Act. 

It is true that in his previous order of 
February 14, 1938 the learned J udge may 
be said to have gone outside the considera. 
tions which were necessary for disposal of ° 
an application under r, 4 of O. XXII, Civil 
P. O. But we are not prepared to agree 
with the learned Advocate for the applicant 
that the fact that he did so would bar 
plaintiff from filing the application to set 
aside abatement which r. 9 of O. XXII, 
Civil P. O., permits him to make and in 
fact plaintiit had made an application 
under r. 9 only a few days before the 
order of February 14 was pronounced and 
in the last part of this order the learned 
Sub-Judge referred to such an application 
and aithough not expressly ke impliedly 
Stated that he excluded the considerations 
arising from that application from the 
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order he was then making. An appéal 
under O. XLIII, (1) (Je) lies from an order 
passed under O. XXII,r. 9 and not from 


‘an order passed under r. 4 of that Order; 


and although it may be said that an order 
under r, 4 may ampunt to a decree and 
therefore be appealable, yet r. 9 provides 
a concurrent remedy of which the party 
aggrieved way avail himself and in the 
present case the plaintiff did avail himself 
of this remedy, 

We cannot accept therefore the argument 
that we ‘are bound to interfere with the 
seccnd order passed. because it was an order 
passed without jurisdiction inasmuch as it 
was passed on an applifation for which no 
provision in the Ccde existed while an 
appropriate remedy by appeal did exist. 
We think this conclusion is enough to dis- 


“pose of this matter for as we have already 


said it is not seriously urged that final 
position arrived at by the learned Sub- 
Jidge is in fact the correct position and 
that no abatement of the suit had taken 
place. We therefore dismiss the application 
with one set of costs, 


E. Application dismissed. 





OUDH CHIEF COURT 
First Civil Appeal No.9 of 1937 
September 30, 1940 
Tomas, 0. J. AND GHULAM HASAN, r 
Kunwar MAN SINGH—DEFENDANT— 
APPELLANT 
versus 
Lala BABU LAL AND OTBERBS—PLAINTIPFS— 
RESPONDENTS 
P. Court of Wards Act (III of 1899), 8. €l (2) 
_ Bae by Court of Wards on behalf of ward— 
Warranty of title—Personal liability of ward— 
Covenant, if should be express—Covenant held was 
one as required by s.61 (2)—Wajib-ul-arz—Construc- 
tion—Custom of jethansi— Son” held did not in- 
clude grandsons. 

The second portion of sub-cl. 2 of s. 61, U. P. Court 
of Wards Act,-namely, “such covenants shall be 
binding on the ward oron the person entitled to 
such property after the ward or the property or both 
‘shall have ceased to be under the supsrintendence 
of the Court of Wards,” leaves no room for doubt 
that a covenant of warranty of title given by the 
Court of Wards on behalf of a ward under its super- 
intendence can be enforced in a Court of Law against 
the ward at the instance of the covenantee and that 
the ward shall be personally bound to make good 
the loss to the transferee from the Court of Wards 
on behalf of the ward if the title to the property is 
subsequently discovered to be defective and the 
transferee is exposed to the risk of eviction by the 
title paramount from the property, In order to, 
impose 8 personal liability upon the ward the 
covenant in the deed need not be- an express coven- 
ant. The language of sub-cl. 2 places no such restric- 
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tions upon the nature of the covenants which iS 
made binding upon the ward, 74 Ind. Oas. 90 
(1), Waghela Rajsani v. Sheikh Masludin (2) and 
89 Ind. Oas. 896 (3), referred to. {p. 451, cols, 1 & 2.)° 

A sale-deed executed by the Oourt of Wards on 
behalf of the ward M, provided “ and the vendor 
hereby covenants with the purchasers that the pre- 
mises hereby transferred shall be quietly entered 
into and upon and held and enjoyed and the rents 
‘and profits received without any interruption or dis- 
turbance by the said M or any person clainiing 
through or in trust for him and further thatthe said 
M and every person claiming through or in trust for 
him will, at the cost of the person requiring the 
same, execute and do every assurance or thing neces- 
sary for the further or more perfectly assuring thé 
said premises to the purchasers, their heirs or 
assigns, as by them shall be reasonably required '’; 

Held, that the covenant constituted sich an 
rane covenant of warranty of title ag ris required 

y 8. (2) 

Where a wajib-ul-arz recorded a custom of 
jethansi thus: “ The jethanst custom according. to 
which the eldest son gets two shares while the 
younger ones gets one share prevails in the family 
ot the semindars of this village ” 

Held, that the word “ son " did not include grand- 
sons. 


F.C, A. against the order of the Civil 
Tuk, Partabgarh, dated September 30, 
1936. F 


Messrs. Haider Husain, Ali Zaheer, H. 
a Zaidi and Girja Shankar, , for the Appel: 
ant. 


Messrs: L. S. Misra, S. N. a and 
Radhey Behari Misra, for the Respondents. 

Judgment.—This is a defendant's appeal 
arising out of the suit brought by the 
plaintifis-respondents to recover Rs. 6,432-12 
as damages consequent upon the” gale” ‘of 
certain property to them by.the Deputy 
Commissioner of Partabgarh’ as Manager, 
Court of Wards, Obhitpalgarh, on behalf of 
the defendant-appellant who was then a 
ward: under the superintendence of the 
Court of Wards. 

The following pedigree will serve to 
elucidate the facts of the case. 


Ohhatrapal Singh—Rani Dilraj.Kuar 


Hitkaran Singh = 
(adopted son,” 





|> í 
Bhairon Din Singh f > 
= : 
| | A | 
Kunwar Man Singh Lal Dharam Bath Partap 
. Murat Singh | Singh alias 
Laloosar. . 


Obhatrapal Singh was a talugdur of an 
‘Estate called Oubatrapalgarh in the Dise 
His name was entered 
at No. 274 of list I and at No, &8 of list III. 
in the ‘lists appended to the Oudh Estates 
Act. He was issueless and upon his death 


a 


r 


_ 1941 
“he left Rani Dilraj Kuar as his widow. It 
_ appears that Ohhstrapal Singh made a will 
, of his entire property in’ favour of Rani 
“ Dilraj Kuar on June 24, 1895, (vide Ex. 47, 
. P. 189). Subsequently on June 5, 1899, he 
made a gift of some specific properties in 
favour of Rani Dilraj Kuar including two 
plots Nos. 811 (new) and 812 (new) vide 
Ex.13. Obhatrapal Singh died on Febru- 
ary 6, 1901. and was succeeded by his 
. widow Rani Dilraj Kuar. Rani Dilraj Kuar 
made a will on November 30, 1904, of 
the entire property possessed by her in 
favour of Hitkaran Singh whom she had 
adopted, (vide Ex, 14). On July 28, 1907, 
Rani Dilraj Kuar made a gift of bulk of 
the properties including Nos. 811 and 812 


in favour of Bhairon Din Singh, the gon of. 


Hitkaran Singh, (vide Ex. 15). Bhairon Din 
Singh died some time in 1917 and upon his 
death mutation in respect of the properties 
. gifted to him including the two numbers 811 
and 812 was made in favour of Kunwar 
- Man Singh his eldest son. On September 4, 

. 1920,. Kunwar Man Singh was declared a 
disqualified ‘proprietor and his estate was 
taken under the superintendence of the 
Oourt of Wards. 

It is not disputed that on February 6, 
107.9; Chhatrapal Singh had acquired No. 472 
(old) corresponding to No. 811 (new) from 
one Mst. Lachhmin. Subsequently on 
March 5, 1897, he acquired two more plots, 
namely, Ncs. 473 (old) corresponding to 812 
(new) and 474 (old) corresponding to 813 
(new) ‘from Mahant Har Charan. 

Rani Dilraj- Kuar died on January 28, 
1919, and No. 813 devolved upon Hitkaran 
Singh by ‘right of inheritance. Hitkaran 
Singh died some time in 1927 leaving 
Kunwar Man Singh and Lal Dharam Murat 
Singh as his heirs; the third son Ram 
Partap Singh had Pron raa bim, 

It appears that Bhairon Din Singh 
executed a mortgage deed without posses- 
sion on July. 18, 1915, in lieu of Rs. 32,000 
in favour of Panchayati Akhara Mahanir- 
bani Daraganji, City ‘Allahabad, and got it 
_ Tegistéred. : 

, <“ On August 28, 1925, the Deputy Commis- 
' sioner Partabgarh as Manager, Court of 
Wards representing the estate of: Kunwar 
Man Singh executed a sale deed of num- 
- bers 811, 812 and 813, (Second Settlement 
numbers), .out of -the gabiz darmiyant 
hagiat situate in Babaganj and Takkarganj,. 
Village Belaghat, having a total area of 
72 bighas 8 biswas~2 ‘biswansis, along with 
the shops standing thereon for Rs. 13,000 
in favour of plaintiff Nos. 1to3 and the. 
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father of plaintiff No. 4, (vide Ex. 1), After 
the said sale the plaintiffs raised 
permanent buildings upon the land in ques- 
tion. Subsequently, on March 2, 1931, Lal 
Dharam Murat Singh declaring himself to 
be entitled toa half share in the lands in 
question executed a sale-deed in favour 
of the minor sons of Pandit Ajab Narain 
Vakil (vide Ex. 41). Again on April 30, 


4931, Lal Dharam Murat Singh executed 


another sale deed In respect of 19 biswas 
1 biswansit land in favour of one Samar 
Bahadur Singh for Rs. 1,000 (vide Ex. 2). 
Samar Bahadur Singh then brought a suit 
on April 26, 1932, on the basis of his sale- 
deed against the plaintiffs for recovery of 
joint possession by demolition of the 
stractures erected by the plaintiffs after 
their purchase, The Court passed a decree 
in respect of 14 biswa land besidés Rs, 90-15 
-Costs of the suit in favour of Samar Bahadur 
Singh on March 29, 1933. Exhibits 3, 4, 5, 
6,7, 8 and 9 are tha documents relating 
to.the aforementioned litigation. The plaine 
tiffs being advised that they had no chance 
of success in the appeal purchased tho 
Gecretal rights from Samar Bahadur Singh 
on February 28, 1934, for Rs. 3,850. On 
April 6, 1934, Pandit Ajab Narain Vakil 
also filed a suit on behalf of his sons on 
the basis of their sale deed and obtained a 
ecrdee on August 17, 1934, Exs, 29, 30, 31 
and 32 are the documents relating to the 
said litigation. The plaintifis compromised 
the matter with Pandit Ajab Narain Vakil 
and on December 14, 1934, they actually 
tendered the decretal amount plus the cost to 
execution, tatal Rs.1,995-8 to the decree- 
holder in satisfaction: of the decree. The 
receipt of this amount is acknowledged by 
the decree-holder, (vide Ex, 33, p. 123). 
It was in this manner that the plaintiffs by 
“paying off Samar Bahadur Singh and Pandit 
Ajab Narain Vakil succeeded in securing 
title and possession of the entire property 
in dispute. 

The plaintiffs thereafter instituted the 
present suit on March 27, 1936, against the 
defendant for recovery of Rs. 6,432-12 whose 
property had by then been released by the 
Court of Wards on November 25, 1929. The 
claim was based on the ground that the 
Court of Wards sold the property on behalf 
of the Ward and entered into the contract 


-of sale for his benefit, for protecting his 


properties and for paying off the debts 
of his father, The amount of claim was 
arrived at by calculating the proportionate 
price of the alleged share of Lal Daaram 
Murat Singh, 


s 


450. 


The defendant admitted the sale by thé 
Court of Wards to the plaintiffs, the sale by 
Lal Dhssam Murat Singh to Samar Bahadur 
Sirgh, and Pandit Ajab Narain Vakil, the 
litigations which ensued at the instance of 
the two vendees and their final termination 
by the composition of their claims by 
payments made by the plaintiffs. These 
facts were not disputed by the defendant, 
He, however, contended in the first instance 


’ that he owned the entire property sold to 


plaintiffs and alleged that this property was 
considered and remained a part of Chhitpal- 
garh taluga and consequently he alone was 
the owner in possession of the said plots as 
the talugdar of Obbitpalgarh Estate. In 
the alternative he pleaded that if he was 
nct the exclusive owner of the said plots 
then the sale by the ‘Court of Wards was 
invalid ant that the action of the Oourt of 
Wards. did not create any personal obliga- 
tion or liability against the ward. These 
were the two main defences raised to the 
suit in addition to some other defences. 
The trial Court raised the following issues: 

(1) (a) Was the defendant the exclusive 
owner of the plots sold to the plaintiffs ? 
B (b) If not what was his share ? 

(2) Is the defendant not liable to make 
good tke money spent by the plaintiffs in 


purchasing such part of the property as 


belonged to tke brother of the defendant, 
because the Court of Wards exceeded its 
rights ? ; kil 

(3) Is the suit within time? 

(4) Was the whole contract void ab initio? 
If eco should the parties be made to restore 
-what they got under sale of 18257 

(5) To what relief are the plaintiffs entitl- 
ed and against whom? 

(6) Was the property sold in 1925, for 
“diecharging debts of the defendant's father ? 
Its effect on the claim. 

(7) Is the defendant bound by the com» 

* promise and the payment made under it 
by the plaintiffs to Samar Bahadur Singh 
and Kailash Nath, Kashi Nath and Kamta 
Nath? Ifsoto what extent. 

The trial Court found on Issue No, 1 
that the defendant owned only 5/8ths of 
Plots Nos. 811 and ¢12 and half of Plot 
No, 813, On the second issue which was 
the main issue in the case he held in favour 
of the plaintiffs. Issues Nos. 3 and 4 were 
found in favour of the plaintiffs. Issues 
Nos. 6 and 7 were considered unnecessary 
in view of the finding recorded by the trial, 
Court on Issue No. 2. Lastly on Issue No, 5 the 
trial Court held that the defendant was liable 
fcr the proportionate price of the property 
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which the plaintiffs had paid to the vendees 
of Lal Dharam Murat Singh and decreed 
the suit in terms of the plaint. Against 
the ‘aforesaid judgment and decree the 
defendant has préferred the present appeal. 

The learned Counsel appearing for the 
appellant stated at the outsetr that out of 
the two main defences raised by his client 
in the Court below he was not prepared to 
argue that his client was the exclusive 
owner of the plots in dispute and that Lal 
Dharam Murat Singh kad no interest therein. 
This point, therefore, was expressly 
abandoned. He confined his argument to 
the principal issue in the case ‘namely that 
his client was not liable ‘for the wrongful 
act of the Court of Wards and that the latter 
could not impose any personal obligation 
upon the defendant who was a ‘minor and a 
ward of the Oourt of Wards. 

There can be no doubt whatever that 
on September 4, 1920, when the estate of 
the defendant was taken over by the Court 
of Wards the plots in dispute-were included 
in the properties over which the Court of 
Wards assumed superintendence, `’ Ex- 
hibit A9, p. 171, is an extract from the . 
U. P. Gazette, dated September 18 1920, 
containing the notification by virtue of which 
the Court of Wards tock possession of thé 
properties of the defendant. The Oourt of 
Wards which was in possession of the plots 
in dispute transferred possession of these 
plots to the ptaintiffs by virtue of the sale, 
deed executed in their favour on August 28, 
1925, There is also no doubt that Lal 
Dharam Murat Singh the brother of Kunwar 
Man Singh, was entitled to a share in the 
plots in dispute, a fact which was apparently 
not brought to the knowledge of the Court 
of Wards nor could have been brought to 
their knowledge at the time when the defen- 
dants property was taken over by the Oourt 
of Wards. Whethér the :mistake is 
deliberate or accidental it is-not possible at 
this distance of time to say but one thing 
is clear beyond doubt that even in the 
present proceedings the defendant in his 
written statement, para. 24, asserted an 
exclusive title in the plots in dispute as 
forming part and parcel of Chhitpal- 
garh taluga of which he was no. doubt: 
the owner. That case has been found 


. against the defendant by the trial Court 


and the learned Counsel has very properly 
abandoned that case in this Court as there 
was not the slightest foundation for any 
It is further clear that the plain- 
tiffs who have not cnly parted with money 
in favour of-the Court of Wards, who must 


19.1 °- 


necessarily be presumed to have utilized it 
for the benefit of the ward but had upon 
the strength of the-sale deed executed in 
their favour raised valuable constructions 
upon the plotsin dispute would have been 
evicted from the plotsin dispute by the 
‘vendees of Lal Dharam Murat Singh if they 


had not paid them off with a view to secur- . 


ing their possession. | 

The only question for determination, 
therefore, which arises. in this case is whe- 
‘ther in the circumstances stated above the 
plaintiffs are entitled to enforce the coven- 
ants contained in. their sale deed against 
the defendant and obtain a decree against 


him for.damages sustained by them. 


We are of opinion that the liability of 
the defendant must fail to be determined 
under ‘the provisions of s. 61, cl. 2, of the 
U. P. Court of Wards Act, (Act IV of 1912), 
Sub-s. 2-of 8. 61 runs thus :— 

“Covenants entered into by the Court of Wards 
shall be binding on the Oourt of Wards only so 
long as the ward or property affected by such coven- 
ants remains. under its superintendence, and only 
to the extent of such property: such covenants shall 
be binding-on the ward or the person entitled to 
‘such property after the ward or the property or 
both J shall have ceased to be under the superin- 
tendence -of the Court of Wards,” 

The second portion of sub cl. 2 namely 

“such covenants shall be binding on the ward or 
on the person entitled to such property after the 
ward or the property or both shall have ceased to 
be under the superintendence of the Court of Wards” 
leaves no room for doubt that a coven- 
ant of warranty of title given by the 


‘Court of Wards on behalf of a ward under 


its superintendence can be enforced in a 
Court of law against the ward at the in- 
stance of the covenantee and that the 
ward shall be personally bound to make 
good the- loss to the transferee from 
the Oourt of Wards on behalf of the ward 
if the title to the property is subsee 
quently discovere to be defective 
‘and tne transferee Is exposed to the risk 
of eviction by the title paramount, from 
‘the property. It has already been stated 
above that eviction of the plaintiffs by 
title paramount asserted by the vendees of 


_ Lal Dharam Murat Singh would have been 


r 


certain, had it not been forthe fact that 
the plaintiffs succeeded in warding it 
off by compensating those vendees in 
money. That money now represents the 
measure of damages sustained by the plain- 
tiffs. Turning to the sale deed itself we 
find the following recitals which may be 
given here : 

“Whereasthe said Court’ of Wards (hereinafter 


called the vendor) of considering it to be for the ad- 
vantage of the said Kunwar Man Singh and for the 
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benefit of his property has agreed with tne purchasers 
for the sale to them of all the right, title and interest 
of the said Kunwar Man Singh in the property des- 
cribed in the schedule hereto for the sum of Ra, 13,000 
a... -tho vendor hereby grants and trans- 
fers to the purchaser free from incumbrances all the 
property described in the schedule hereto togather 
with all right of sir siwagi, abadi and all buildings, 
ways, water course easements and appurtenances 
thereto and all the estates, title and interest of the 
vendor and of the said Kunwar Man Singh upon the 
same 

e To have and to hold the same unto and to the use 
of the purchasers their heirs and assigns for ever, 

And the vendor hereby covenants with the pur- 
chasers that the premises hereby transferred shall pe 
quitely entered into and uponand held and enjoyed 
and the rents and profits received without any inter- 
ruption or disturbance by thesaid Kunwar Man Singh 
or any person claimimy through or in trust for him 
and further that the said Kuowar Man Singh and 
every person claiming through or in trust for him 
will, at the cost of the person requiring the same, 
execute and do every assurance or thing necessary 
for the further or more perfectly assuring the said 
premises to the purchasers, their heirs or assigas as 
by them shall be reasonably required.” 

Upona careful consideratfon of the 
language of the deed quoted above we are 
satisfied that the words underlined suffi 
ciently constitute a convenant of the 
warranty of title in relation to the property 
conveyed by the deed, and a breach of that 
Covenant imposes an obligation upon the 
defendant to indemnify the plaintiffs for 
the damages sustained by them. | The trial 
Court in respect of its conclusion relies 
upon Pirthipal Singh v. Muhammad Ejaz 
Ragul Khan (A I R 1924 Oudh, p. 99 1), 
where the learned Additional Judicial Gom- 
missioner held that— 

“lf the sale desd contains an express covenant of 
warranty of title then the ward will be bound to 
indemnify the vendee under the provisions of tha 
speciallaw applicableto him as contained in s. 61 of 
the U, P. Oourt of Wards Act of 1912". 


It has been argued in this Oourt on behalf 
of the defendant that in order to imposə a 
personal liability upon the ward the coven: 
ant in the deed must be an express coven. 
ant, The language of subecl, 2 of g. 61 
Places no such restrictions upon the nature? 
of the covenant whichtis made binding 
upon the ward, and we see no justification 
for introducing into the section a word 
which does not find a place there. In the 
case referred to above no doubt the words 
“express convenant” were used in the 
argument but the question is whether tha 
covenant contemplated under subscl. 2 of 
8. 61 to be binding upon the ward must 
necessarily be an express covenant. Tae 
distinction between an express coven- 
an implied covenant was 
neither considered nor discussed in that 


(1) AIR 1924 Oudh 99; 74 Ind. Cas. 90 
“a “sf 
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case and the decision proceeded upon 
the grcund that the language of the deed 
under consideration in the case justified 
the conclusion that there was an express 
covenant which imposed a personal liability 
“upon the ward. 

Assuming for the gake of argument that 
sub-cl. 2 of s.61 contemplates the case of 
an express covenant only we are of opinion 
that the language quoted above fully 
justifies the finding of the trialeOourt that 
there was such an express covenant in the 
deed itself as required by s, 61 subecl. 2 
of the Court of Wards Act. We do not 
think it necessery to elaborate this point 
any further, ` ° 

Reference was made in the course of 
arguments to the following cases, 14 Indian 
Appeals, p. 89 at p. 96, Waghela Rajsani 
v. Sheikh Masludin (2), A. 1. R. 1926 Nag. 
P. 31, Lalchand v. Narhar (3), and AIR 
1924, Oudh, p. 99 Pirthi Pal Singh v. 
Muhammad Ejaz Rusul Khan (1), in support 
of the contention that the breach of war- 
ranty implied bylaw in respect of a sale 
effected by the Court of Wards cannot 
result in personal liability of the Ward 
for damages because a guardian cannot so 
contract in the name of bis ward as to entail 
the imposition of a personal liability on the 
ward. This contention shows that under the 
general law apart from the provisions of 
s. 61, the minor could not be bound bya 
contract of the guardian entered into onehis 
behalf imposing a personal liability upon 
him. It is unnecessary to pursue that point 
as we have already stated that the ques- 
tion can be decided upon a construction of 
the language of special law namely 8. 61, 
sub-cl. 2 of the Court of Wards Act without 
reference to the general law and without 
invoking the assistance of s. 55 (2) of the 
T. P. Act. Dr. Gour in his voluminous work 
on the Law of Transfer in British India, 
„Volume I, th, Edn. 1930, states at p. 743. 
The usual covenants for title comprise the 
following covenants, 


(i) that he has tke interests, 

(ii) that he has power to convey it, 

(iii) for quiet enjoyment by the pur- 
chaser, his heirs, and assigns, 

‘(iv) that the property is free from en- 
cumbrances, and 

(v) for further assurance. 


It will appear that all these covenants 


(2) 14 I A.69 (96); 11 B 551; 11 Ind, Jur. 315; 5 Sar. 
16 (P O 


(3) A I R 1926 Nag. 31 (1); 89 Ind. Cas. 896; 24 
NLR 54 S l 
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are present in the saleedeed in question. 
Halsbury’s Laws of England, Volume 29, 
Second Edition, p. 410, para. 576, contains a 
similar statement, The crdinary covenants 
for title are for right to convey, for quiet 
enjoyment, for freedom from encumbrance, 
and for further agSUTAanCe........coccecceseeseeves 
The remedy fora breach of such covenants 
is an action for damages. Paragraph 663 at 
p. 457 of the same book lays down that, 

“The covenant for right to convey is & covenant 
Lor title....cccessescecsscecssccacececcersereascesononcnses A covenant 
for title isan assurance to the purchaser that the 
grantor has the very estate in quantity and quality 
which he purports to convey and it is broken by the 
existence of an adverse right such as a rightof way 
or any outstanding interest, charge, or claim 
which may prevent the purchaser from enjoying this 
estate.” 

The following words “to have and to hold 
the same unto and to the use ofthe pur- 
chasers theirs heirs and assigas for ever” 
and the words “that the vendor hereby 
covenants with the purchasers. that the 
premises hereby transferred shall be 
quietly entered into and upon and held and 
enjoyed etc. ete,” leave no room for doubt 
waatever that the Court of Wards at the 
time of executing the deed deliberately 
entered into a covenant of title which was 
sought to be conveyed free from defect or 
doubt. Both the vendor and the vendee 
knew that the vendor bad a right -to convey 
andthe transfer of that right was conveyed 
by the words “all the estates, title and in- 
terest of the vendor and of the said Kun» 
war Man Singh upon the same,” 

No doubt the property did not pass out 
of the possession of the plaintiffs but they 
were able to retain it only upon payment 
of the claims of the vendees of Lal Dharam 
Murat Singh which they were forced in a 
Court of law to answer and to meet to a 
considerable amount. The claims were 
met under a compulsion and we cannot, 
therefore, but hold that the plaintiffs are 
entitled to berecouped by the defendant for 
the payments so made. For the foregoing 
reasons we are of opinion tbat the defend- 
ant is liable to make good the money spent 
by the plaintiffs in purchasing such part of 
the property as belonged to Lal Dharam 
Murat Singh, the brother of the defen- 
dant, 

The learned Counsel on behalf of the 
defendant also questioned the finding of 
the trial Court cn Issue No.1 and contended 
that the defendant's share found by the 
trial Court is incorrect. The finding arrived 
at by the trial Court was that the plots 
No, 811 and 812 were inherited by the de- 
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endant and his brother Lal Dharam Murat 
Singh from their father Kunwar Bhairon 
Din Singh and plot No. 813 came to the 
defendant from hissgrandfather Hitkaram 
Singh. As regards plots Nos, 811 ahd 812 
they were inherited in equal moieties by the 
two brothers namely the defendant and 
Lal Dharam Murat Singh, and there is 
no controversy about these shares. The 
dispute is raised only with respect to plot 
No. 813. The plaintiffs contended that the 
custom of jethansi did not apply to plot 
No. 813 as it was inherited by the defende 
ant not from his father but from his grand- 
father while the defendant contended that 
the custom applied to the inheritance both 
from the father and the grandfather. Exhi- 
bit 16, the wajib-ul-arz, records the custom 
in the following words: 

“The jethanst custom according to which the eldest 
son gets two shares while the younger ones get one 
share prevails in the family of the eamindars of this 
village.” < 

The vernacular words are "pisar kalan", 
(eldest son). It is contended that scn should 
be interpreted in a generic sense to include 
grandsons as well. We see no warrant for 
extending the meaning of the words used 
in the wajib-ul-arz so as to include grand- 
sons within the purview of the custom. 
We, therefore cannot accept this cone 
tention. 

Lastly, it was contended on behalf of the 
‘defendant that being an agriculturist his 
client was entitled to instalments under 
the Agri. Relief Act. We find from the 
record that this point was not raised before 
the trial Court and has not been raised 
in the grounds of appeal to this Court. There 
is no evidence on the record to show whe- 
„ther the defendant is an agriculturist 
within the meaning of the Agri, Relief 
Act. Besides the plaintiffs can have 
‘no opportunity of contesting the position 
taken up by the defendant in regard to 
this matter. We do not therefore propose 
totake any action upon this plea. It will 
be open to the defendant to apply to the 
‘trial Court if so advised. In the result we 
hold that the judgment and decree of the 
‘trial Court is correct and dismiss the appeal 
“with costs. 


D. Appeal dismissed. 
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RANGOON HIGH COURT 
Criminal Appeal No, 1052 of 1939 
January 12, 1940 
Maoxney, J. 


MOHAMED ISMAIL AND OTHRRS— 
ApPenLANTs 


versus 


Taz KING—Opposits Party 
Merchant Shipping Act (XXI of 1923), 8. 100, 
el. (ii)—Held, on facts that the seamen did not neg- 
lect or refuse without reasonable cause to join 
their ship ur to-proceed to sea in their ship and 
could not be convicted under s. 100, cl. (ii). 

Certain seamen entered into an agreement to sail 
on a British ship forga period of twelve months on 
a voyage from Oaleutka to any other ports or places 
within the limits of 60 degrees North and 50 degees 
South Latitude trading to and fro as the nature 
of the service or employment may require, and 
finally to be discharged at Oalcutta. The ship 
reached England thereafter and left Efgland shortly 
before the outbreak of hostilitles with Germany. 
On the arrival of the ship at Rangoon the seamen 
and other members ofthe Indian crew of the ship 
demanded double pay and compensationfor their 
families in case of their death on account of war 
injuries, The Master offered to increase their pay 
by 25 per cent. andto pay compensation and widow 
pension and children’s allowances in accordance 
with the British Board of Trade’s Oircular dated 
September 7, 1939. The terms offered did not seem 
satisfactory to the seamen and they declined 
to go to sea on those terms. They wanted double 
pay and that in case of their death they wanted 
compensation for their families. In consequence of 
ae. refusal they were prosecuted under s. 100, 
el. (2): 

Heid, that in the agreement the promise, that 
the voyages contemplated would be ordinarily com- 
mercial voyages over routes where peaceful con- 
ditions reign was implied within the meaning of 
s. 9, Contract Act. When it was decided that the 
ship should proceed to England after war had been 
declared with Germany, the voyage became a 
somewhat hazardous enterprise partaking of the 
risks of war,and ceased to be anordinary commer- 
cial voyage. The fact that the British Govt. offer- 
ed special compensation for war injuries sustained 
by seamen, was a sufficient indication that the 
degree of risk involved in sailing to England was 
sufficiently high to make it unreasonable to require 
the seamen to sail when they were under the terms e 
of articles signed for commercial voyages to be 
carried out in times of peace. Thus as the voyage 
which they were asked to undertake was not such 
a voyage as was contemplated by their agreement, 
they must be deemed to have had reasonable cause 
to refuse to proceedto sea. The mere fact that they 
had already sailed during the period of war, although 
they had the chance of announcing their determi- 
nation not to proceed further under the old condi- 
tions whenever they reached any one ofthe various 
ports at which the ship called in her voyage from 
England to India was not a ground for holding 
that they had acquiesced in the new conditions, 
The seamen did not, therefore, neglect or refuse 
without reasonable cause to join their ship or to 
proceed tosea in their ship and they could not be 
convicted under s. 100, cl. (i), Merchant Shipping 
Act [p. 457, col. 1; p. 456, col. 1.) 

Indian and English case-law referred to. 


war injuries, 


` Bea on those terme. 


454 


CO. A. from the order of the Western Sub- 
Divisional Magistrate, Rangoon, in Summary 
Trial No. 738 of 1939. 


Mr. Rauf, for the Appellants, 


Mr. Lambert, Govt. Advccate, for the 
Orown. z 


Judgment.—The 47 appellants are sea- 
men who on July 5, 1939, entered into 
an agreement to sailon the M..V. “Stafe 
fordshire” for a period of twelve months on 
a voyage from Calcutta to any other ports 
cr places within the limits of €0 degrees 
North and 50 degrees South Latitude trad- 
ing to and fro as the natyre of the service or 
employment may require, and finally to be 
discharged at Calcutta. It seems that the 
ship reached England thereafter and must 
have left England shortly before the out- 
break of héstilities with Germany. The ship 
arrived at Rangcon on October 17, 1939. 
Six days later, the appellants and cther 
members of the Indian crew of the ship 
interviewed the Master and demanded 
double pay and compensation for their 
families in case of their death cn account of 
The Master after consultation 
with the Shipping Master of the owners 


‘offered the following terms to the appellants; 


their pay to be increased by 25 per cent, 
from October 1, 1939 and compensation and 
widow pension and children’s allowances to 
be paid in accordance with the British Roard 


of Trade’s Circular dated September 7, 


1939, Paragraph 1 of this circular reads as 
follows : 


“MBROHANT SHIPPING AND SEAMAN 

Compensation in respect of War Injuries. 

The Minister of Pensions has been empowered by 
the Pensions (Navy, Army, Air Force and Merchan- 
tile Marine) Act, 1939, which came into force on 
September 3, 1939, to consider ;—(a) claime in res- 
pect of disablement or death directly attributable 
to war injuries sustained by officers and members 
of the crews of British ships including fishing boats 
or to detention caused by reason of such service in 
British ships,and (b) the payment of allowances to 
mariners so detained or to their dependants.” 

The “Staffordshire” is a British ship. Its 
port of registry is Liverrocl, England. The 
terms cffered did not seem satisfactory to 
the appellants and they declined to go to 


In consequence of this 
reiusal to go to sea tLey were prosecuted be- 
fore tte Western Sub- Divisional Magistrate 
of Rangoon under s. 100, cl, (ii), Merckant 
Shipping Act. The relevant portion of this 
section reads as follows: ` 
“If a seaman lawfully engaged commits any of the 
following offences he shall, notwithstanding any- 
thing in the Criminal P, ©., 1898, be liable to be 
tried inasummary manner and to be punished as 
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follows............(4%) if he neglects or refuses without 
reasonable cause to join his ship or to proceed to ses 
in his ship, he shall, if the offence does not amount to 
desertion or isnot treated as such by the master, 
be guilty of the offence of absence without leave and 
be liable to forfeit out of hiswagesa sum not exceed- 
ing two days’ pay and in addition for every twenty 
four hours of absence either a sum not exceeding six 
days’ pay or any expenses properly incurred in 
hiring a substitute, and also he shall be liable to 


imprisonment for a term which may extend to ten 
weeks". 


Tke appellants stated to the Court that 
they wanted double pay and that in case of 
their death they wanted compensation for 
their families. They desired that an agree» 
ment in those terms should be signed by 
the Shipping Master and also by the 
Oaptain. They have not agreed to the terms 
which were offered to them. The Magis- 
trate held that although with the outbreak 
of war there wasa change in the conditions 
of their service, it was not such a change 
as would take away the lawfullnoess of their 
employment for service on the ship. The 
terms given by the Captain appeared to the 
Magistrate to be quite reasonable and in 
view of the concessions offered by the Oap- 
tain, he did not think that the appellants 
had a reasonable cause to refuse to go to 
sea, The Magistrate thought that their case 
would have been different if they had re 
fused to go tosea because they were afraid 
to enter the war zone, As this was a case 
in which the object of the accused was to 
fish in troubled waters and obtain higher 
wages for themselves he was of the opinion 
that they had infringed s. 100 of the Act. 


All the persons convicted have now aps 
pealed to this Court. It is contended that 
the contract which the appellants had 
signed on July 5, 1939 was now no longer 
valid owing to the change in the conditions 
of their service and the risks to be under- 
gcne by the appellants owing to the declara- 
tion of war between Germany and His- 
Majesty's Govt. The appellants, it is urged, 
had signed articles for a commercial voyage 
and had undertaken only the natural risks 
of such a voyage. Under these articles 
they could not be asked to undertake a 
voyage the character of which had changed 
owing to the risks which had to be incurred 
by making the voyage. Their conviction 
is supported by the learned Govt. Advocate 
on the ground that it was not by reason of 
the unforeseen risks to which they would be 
subject that they had refused to undertake 
a further voyage but because they had seen 
the opportunity of extorting better terms 
for themselves from the Master of the ship. 
It appears plain to me that if in fact the 


~ 
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voyage which they were askedto undertake 
was not such a voyage as was contemplated 
by their agreement, they must be deemed to 
have had reasonable cause to refuse to 
proceed to sea. I think it may be stated 
that this is the view which has been taken 
by the English Courts in a long series of 
decisions. 

The learned Govt, Advocate has observed 
that the men had already sailed during the 
period of war, although they had the chance 
of announcing their determination not to 
proceed further under the old conditions 
whenever they reached any one of the 
various ports at which the ship called in her 
voyage from England to India. It does not 
appear to me that this is a ground for hold- 
ing that they had acquiesced in the new 
conditions. After all once they had left 
England every day took them nearer to 
their own homes: but it became a different 
matter when they were asked to return to the 
war zone, In Liston v, Owners of Steamship 
Carpathian (1), the plaintiffs were engaged 
as seamen on a British ship on a commercial 
voyage from London to Port Arthur, Texas, 
and toa final port of destination in the United 
Kingdom. Upon arrival at Port Arthur she 
discharged her outward cargo and took on 
board a cargo of black oil. News having 
arrived that a state of war existed between 
Germany and England and that the Karls- 
ruhe, a German cruiser, was in the vicinity 
of Port Arthur, the plaintiffs refused to 
proceed to ssa and to complete the voyage, 
on account of the extra risk due to the oute 
break of war which they would incur, une 
less they received extra remuneration. The 
Master, in order to obtain their services, 
agreed to pay them extra. It was held that 
the risks of war not being contemplated by 
the seamen when they made the bargain 
for the commercial voyage, and the risk of 
capture and of danger from mines on the 
voyage home being risks which might rea- 
sonably be taken into consideration, the 
plaintiffs were discharged from their obli- 
gation to proceed on the voyage, and the 
(new) contract was binding on the owners, 
Lord Coleridge observed : 

“It is quite clearthat it was not inthe contem- 
plation of the parties when they madethis bargain 
that war would be declared between the country 
of the ship and another power, both being meri- 
time powers and both having vessels of war which 
might or might not overrun the fvery portion of 
the-sea through which this vessel was to pass. The 


test is whether there were war-risks which in the 
reasonable contemplation of the parties might in- 
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there would be the 
progress up the channel of other units of the Ger- 
man Fleet.” 

Lord Coleridge was of the opinion that 
the crew were justified im remaining on 
shore at Texas and refusing to proceed on 
the voyage, and that being so, they were 
discharged from their obligation to sail. 
In Palace Shipping Co., Ltd. v. Caine (2), at 
p. 393 it was held that the seamen having 
entered into an agreement for a peaceful 
commercial voyage were justified in refus- 
ing to goto Japan. Lord Macnaghten ob- 
served : . 

“A voyage to Sasebo, a naval base belonging to 
one of the two belligerents, would necessarily in- 
volve risks to life and property different from and 
jnexcess of those incident to the employment of 
seamen engaged in peaceful commerce,” 

I think that in the present case one must 
be careful to avoid being influenced by the 
fact that it is common knowledge that the 
“Staffordshire” is a ship belonging to 
Messrs. Bibby Brothers & Company of 
Liverpool and that as arule she regularly 
sails between England and Burma. No 
doubt the appellants when they signed the 
articles of agreement may have thought 
tht the ship would sail as ordinarily ships 
of this line sail. That however does not 
alter the fact that if the owners of the 
ship had decided that the ship should sail 
to other ports in other parts of the world 
within the degreesof latitude specified in 
the agreement, the appellants would have 
been bound under the clauses of the agres- 
ment to sail with her. The owners need 
not order the ship to sail to England, 
and if they choose to doso knowing that 
such a voyage now entails risks which 
were not contemplated at the time the 
agreement was entered into and which are 
not contemplated in an ordinary commercial 
voyage, it appears to me that they cannot 
lawfully require the seamen to sail in the 
ship on such a voyage. As is stated in the 
agreement the ship in which the men were to 
serve, was “trading to and fro.” In order 
to carry out this purpose it was not ne- 
cessary for the ship to go to any particu- 
lar place. When it was decided that the 
ship should proceed to England after war 

(2) (1907) A O 386(383); 76 L J K B 1079; 97 L T 587; 
19 opm; Oas. 51; 10 Asp. M O 529; 51 S J 716; 23 T 
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has been declared with Germany—which 
‘at the time the appellants declined to sail 
with the ship had already shown herself 
to be an entirely ruthless enemy, sinking 
merchantmen without warning and without 
consideration for life—then the voyage be- 
came a somewhat hazardous enterprise 
partaking of the risks of war, and ceased 
to be an ordinary commercial voyage. It 
may be that actually owing to the effi- 
ciency of His Majesty's Navy fhe actuab 
risks are small. Nevertheless it cannot be 
denied that they exist—as is patent from 
the terms of the Board of Trade Circular to 
which I have already referred ; for if the 
risks were not appreciable it is extremely 
unlikely that His Majesty's Govt. would 
offer such compensation as is here offer- 
ed. 

It has been suggested that in July 1939 
when the afticles of agreement were signed 
it must have been known that there was 
the risk of war breaking out between Enge 
land and Germany. That may be s0, but 
this is no proof that the men agreed to sail 
underthe same conditions supposing war 
actually did break out. It appears to me 
that this agreement was entered into on the 
footing that a state of peace would con- 
tinue to exist along the route which the ship 
should take in her voyages, As was observe 
ed by Earl Loreburn in Tamplin Steame 
ship Co. Ltd. v. Anglo-Mexican Petroleum 
Products Co., Ltd. (3) : ca 

“When a lawful contract has been made and 
there isno default, a Court of Law has no power 
to discharge either party from the performance of it 
unless either the rights of some one else or some 
Actof Parliament give the necessary jurisdiction, 
But a Oourt canand ought to examine the contract 
andthe circumstances in which it was made, 
not of course to vary, but only to explain it, in 
order to seewhether or not from the nature of it 
the parties must have made their bargain on the 
footing that a particular thing or state of things 
would continue to exist, And if they must have 
done so, then aterm tothat effect will be implied, 
though it be not expressed in the contract. In 
&pplying this rule itis manifest that such a term 
can rarely tobe implied except where the discon- 
tinuance is such as to upset altogether the purpose 
ofthe contract.” 


Where circumstances have altered matee 
rially it cannot be supposed that the 
parties as reasonable men intended the 
contract to be binding on them under 
such altered conditions. In Hortley v. 
Ponsonby (4) ab p.325 a ship, being on 


a voyage from Liverpool to Australia and - 


(3) (1916) 2 A O 397; 85 LJ K B1389; 15L T 
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back, when in port at Australia became 
so short-handed that it was dangerous 
to life to proceed with only the reduced 
crew ; the captain promised the remaining 
seamen an additional sum if they would 
assist in taking the ship to her next port. 
It was held that the seamen were not 
bound to proceed on the voyage as it 
involved risk of life, and the promise was 
binding on the captain. Lord Oamp- 
bell, O. J. observed: 

“I consider that the ship was so short-handed 
at port Philip, that it would have been dangerous 
to life to proceed on the voyage to Bombay with such 
2 crew; that is so dangerous to life that the plaintiff 
and the other seamen were not bound to re-embark 
under their articles," - 4 


Of course, there is a question of degree 
and it has to be considered in each case 
whether the risk is so great as to render 
it unreasonable to require the seamen to 
proceed. In the present case [ consider that 
the fact that His Majesty’s Govt. offers 
Special compensation for war injuries 
sustained by seamen, is a sufficient in- 
dication that the degree of risk involved 
in sailing to England is sufficiently high. 
tomake it unreasonable to require the 
seamen to sail when they are under the 
terms of articles signed for commercial 
voyages to be carried out in times of peace, 
It appears that the Shipping Master must 
have thought that the men were entitled 
to betterterms on account of the risks, 
unforeseen at the timeof the agreement 
to which they would be subjected. Robson 
v. Sykes (5) is arecent case under s, 225, 
Merchant Shipping Act, 1894. Certain 
seamen were lawfully engaged under 
articles entered into in Novemher 1936, 
for a foreign going voyage to any ports 
or places between latitude 75 degrees 
North and latitude 60 degrees South. At 
that time civil war was in progress in 
Spain, After visiting several other ports 
the ship was ordered to proceed to Hope- 
well and load a cargo of nitrate for 
Seville, a naval base of the Spanish ins 
surgents, The seamen in question refused 
to proceed, and were discharged at Boston. 
On summonses for combining to impede 
the navigation of the vessel, it was held, 
that seamen, prima facie, undertook to 
serve on an ordinary commercial voyage, 
and the question whether a particular 
voyage was within that description was 
one of fact. There were ample facts 
in the present case to justify the men’s 
refusal, The Lord Chief Justice observed 
that it was true that the geographical 
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limits mentioned in the articles included 
Spain, butin the conditions which then 
Subsisted. when the crew were asked to 
take a cargo of nitrate to Spain, it was 
open to them to indicate that it was some- 
thing outside the bargain into which they 
had entered. It has been urged on behalf 
of the Crown that in Burma we are bound 
by the provisions of the Contract Act. This 
. no doubt, is true but the Contract Act also 
provides for “implied” promises. Section 
9 for instance states : 

“In so far asthe proposal or acceptance of any 
promise ia made in words, the promise is said to be 
express. Inso far as such proposal or 
is made otherwise thanin words, the 
said to be implied.” 

I take the view that in the agreement 
before us the promise, that the vcyages 
contemplated would be ordinarily com- 
mercial voyages over routes where peaces 
ful conditions reign is implied. In Gocul- 
das Vv. Narsu Yenkuji (6), wherethe defene 
dant agreed to pay the plaintiffrent" 
for a piece of hilly ground atthe rate 
of Rs. 329 per month for one year during 
which time the defendant was to be allowed 
to blast stones and carry on the work 
of quarrying, it was held thatin the nature 
of the contract it must be taken to have 
been the intention of the parties that the 
monthly rent should only be payable so 
long as quarrying was permitted by the 
authorities, and that there was no uncondi- 
tional contract to pay rent in all events. In 
Gouri Sankar v. H. P. Moitra (7), the de- 
fendant contracted to supply plaintiffs with 
certain goods. Thecontract was made on 
January 21,1914 and the goods were ship» 
ped in part in July 1914, in a German ship. 
The ship was captured by the British and 
condemned as prize. The cargo arrived 
in Calcutta in June 1916. The defendant 
did not inform the plaintiff of the arrival 
of the cases in June?1916 and he sold the 
goods to other dealers at a profitto him- 
self. The plaintiff in July 1917 tendered 
the contract price to the defendant and 
brought the present suit for non-delivery 
of the goods. It was held that having re- 
gard to the fact of the transhipment, the 
plaintiff was not entitled to the delivery 
of the goods on their arrival in June 1916, 
in the same manner as if there had been 
no interruption. It was pointed out that 
_ 8.56, Contract Act, only applies to physi- 

cal impossibility and would not cover every 
case of frustration. The Ohief Justice ob- 


(6) 13B 630, 
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served thats. 9 of the Act, recognizes that 
promise may be implied, also that s. 20 
of the Act deals with the case of a common 
mistake at the time of the transaction “ag 
to a matter of fact essential to the agree- 
ment.” ‘Perhaps’ it was observed, “a 
general principle of frustration depending 
on construction might be so stated as to 
cover that.” It was not considered that 
the English cases had no bearing on this 
point. ° 

In Panakkalan Sankaran v. District Board 
of Malabar (8), it appears to have been 
thought that the doctrine of frustration as it 
applied in England was applicable also in 
India, although inethe present case the de- 
fendant could not rely on it. Of course, it was 
not impossible forthe men to proceed in 
the ship to England but it was impossible 
for the voyage to be undertakea in those 
conditions in which ordinary commercial 
voyages are undertaken, In Krell v. 
Henry (9), where the defendant agreed to 
hire from the plaintiff a flat for two days 
on which it had been announced that the 
Coronation processions would take place 


“and pass along the road in which the flat 


was, although the contract contained no 
express reference to the Coronation pro- 
cessions, it was held, when the defendant 
declined to pay the balance of the agreed 
rent, as the processions did not take place 
on the days originally fixed, that the tak- 
ing*-place of the processions on the days 
originally fixed along the proclaimed route 
was regarded by both contracting parties 
as the foundation of the contract; that the 
words imposing on the defendant the obli» 
gation to accept and pay for the use of 
the flat for the days named, though gene: 
ral and unconditional, were not used with 
reference to the possibility of the particular 
contingency which afterwards happened, 
and consequently that the plaintiff was not 
entitled to recover the balance of the rent , 
fixed by the contract. Vaughan Williams, 


L. J, observed : 
“I think that you first have to ascertain, not 
necessarily from the terms of the contract, but, if 


- required, from necessary inferences, drawn from sur- 


rounding circumstances recognized by both con- 
tracting parties, what isthe substance of the con- 
tract, and then to ask the question whether that 
substantial contract needs for its foundation the 
assumption of the existence of a particular state of 
things. J£it does, this will limit the operation of 
the general words, and in such case, if the contract 
becomes impossible of performance by reason of 

(8) (1933) M W N 1281; 147 Ind. Oas. 964; AI R 
1934 Mad. 85;39 L W 51; 6R M400; 66M L J 
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the non-existence of the state of things assumed 
by both contracting parties as the foundation of 


the contract, there wlll be no breach of the con- 
tract thus limited.” 


. In Kari Ettlinger & Co. v. Chagandas & 
Co. (10), s. 56, Contract Act, was applied 
with great strictness and it was held that 
the performance of fbe contract did not 
become impossible within the meaning of 
s. 56, Contract Act, merely because freights 
from Bombay to Antwerp were not pro- 
curable from a commercial pomt of view, 
when the defendants repudiated the con- 
tract, and: that no implied condition could 
be read into the contract that it was 
agreed by the parties that normal freight 
conditions should continue. Apparently in 
that case it was held that it was still pos- 
sible to obtain freight although difficult. In 
our present case, however, we have to deal 
with an entirely different set of conditions. 
I am of tke opinion, therefore, that the 
appellants did not neglect or refuse with- 
out reasonable cause to join their ship or 
to proceed to sea in their ship and they 
should not have been convicted under s.100, 
cl, (ii), Merchant Shipping Act, This appeal 
is therefore allowed and the sentence of 
the Western Sub-Divisional Magistrate, 
Rangoon, is set aside and the appellants 
are acquitted. 


8. Appeal allowed. 
(10) 40 B 301; 33 Ind, Cas, 205; A IR 1915 Bom. 282; 
17 Bom. L R 1087. 
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SPINNING anp WEAVING MILLS 
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Company—Winding up—Debenture-holders have 
no better claims than company  itself—Agreement 
between company and one S that S should supply 
cotton to company for spinning and that he should 
pay spinning charges at certain rate; that S should 
make advances to company tokeepit goingon and 
that S should deduct advances from sum payable by 
him as spinning charges—Company going into liqui- 
dation—8 held entitled to deduct advances from sum 
„payable as spinning charges. 

The debenture-holders are not bound by anything 
done by the Official Liquidators, but it is obvious 
that they have no better claim than the company 
itself. They have a charge on the assets of the com- 
pany but what those assets are, depends on the rights 
of the company. The debenture-holders can have 
no greater rights than the company from which 
their rights are derived. [p. 46], col. 2.] oS 
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A company had not been able to carry on its 
business owing to lack of the necessary funds and 
therefore, the company through one of its directors, 
entered into an agreement with one S. In general 
terms the agreement was that S should supply a 
certain amount of cotton to the mills in 
order that they might spin it, that he 
was to pay spinning charges at a certain rate and 
that he would advance money to’ the company to 
pay for their staff and for the purchase of machi- 
nery and other necessary articles. The arrangement 
was that S should deductfrom funds advanced by 
him the spinning charges which he had to pay or 
in the alternative that he should deduct his ad- 
vances from the spinning charges. The company 
continued to work under this arrangement, but even- 
tually it went into liquidation : 

Held, that S was entitled to deduct the amount of 
his advances from the sums payable towards spin- 
ning charges. [p. 462, col. 1.) 


Messrs, S. N. Sen, S. K. Dar and Din 
Dayal, for the Applicant. 

Messrs, N. P. Asthana, I. B. Banerji, B- 
Malik and S. B. L, Gaur, for the Opposite 
Party. 


Allsop, J.—We have before us an ap 
plication by Seth Mithan Lal against the 
Official Liquidators of the Agra Spinning 
and Weaving Mills Ltd. (in liquidation). 
His prayer is that the Official Liquidators 
should be directed to refund him asum 
of Rs. 34,618-10-11 out of a sum of 
Rs. 72,431-8-6 deposited by him in the 
Imperial Bank of India Ltd. at Agra. For 
some time before the year 1928 it appears 
that the company had not been able to 
carry on its business owing to lack of the 
necessary funds and therefore on Novem- 
ber 26,1928 the company through one of 
its directors, Kunwar Ganesh Singh, whose 
authority is no longer disputed, entered 
into an agreement with the applicant, Seth 
Mithan Lal. In general terms the agree- 
ment was that Seth Mithan Lal should 
supply a certain amount of cotton to the 
mills in order that they might spin it, that 
he was to pay spinning charges at a certain 
rate and that he would advance money to 
the company to pay for their staff and for 
the purchase of machinery and other neces- 
sary articles. I do not think it would be cons 
tested that this was the general idea under- 
lying the agreement, although Seth Mithan 
Lal expressly covenanted that he would not 
be bound to make any advances. The 
matter was left to his discretion, but 
undoubtedly the parties contemplated that 
normally Seth Mithan Lal would supply the 
necessary funds. The arrangement was 
that he should deduct from funds advanced 
by him the spinning charges which he had 
to pay. orin the alternative that he should 
deduct his advances from the spinning 
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charges. The company continued to work 
under this arrangement, but eventually on 
May 4, 1931 another director of the com- 
pany made an application that the:company 
should be wound up compulsorily.. A 
provisional liquidator was immediately 
appointed and a winding up order was 
passed later on June 24, 1931, when Official 
Liquidators took charge of the affairs of the 
company. 

It appears that the books of the company 
showed on March 31, 1931 that a sum of 
Rs. 34,618-10-11 was due from the company 
to the applicant on account of advances 
made by the latter, Thereafter certain 
other advances were made and certain sums 
accrued on account of spinning charges. 
The Official Liquidators after they took 
charge of the affairs of the company de- 
manded the spinning charges from Seth 
Mithan Lal who objected upon the ground 
that he was entitled to deduct his advances 
to the amount of Rs, 34,618-10-11 before 
he made any payment. There was acontro- 
versy for some time, but eventually the 
applicant depcsited under protest to the 
account of the Official Liquidators in the 
Imperial Bank at Agra a total sum of 
Rs. 72,431-8-6 on account of spinning 
charges, it being left to the decision of this 
Court whether the sum due on account of 
advances on March 31,1931 sbould be de- 
ducted from this sum. When the matter 
came up for decision before us, the applica- 
tion of Seth Mithan Lal was strongly 
opposed by the debenture-holders of the 
company and we heard considerable argu- 
ment on their behalf. Their contention was 
that we would be giving Seth Mithan Lal a 
preference over other creditors if we 
directed that the sum of money claimed was 
to be paid to him and that he was not 
entitled to any priqrity under the terms of 
the contract. The suggestion was that he 
was a creditor like any other for this money 
which he had advanced to the company and 
that he should rank equally with other 
creditors. It seems to me, however, that 
the debenture-holders have not stated the 
true position, The question is not really 
whether Seth Mithan Lal is entitled to pay- 
ment in priority out of the assets of the 
company but what sum the Official Liquuida- 
tors are entitled to claim from him towards 
those assets. The sum of Rs. 72,431-8-6 
which was deposited by Seth Mithan Lal 
was deposited by him under protest on an 
understanding between him and the Official 
Liquidators that the Official Liquidators 
should. ;be entitled:' to credit to the assets 
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of the company the sum which this Court 
eventually held to be properly due. 

The argument addressed to us on behalf 
of the debenture-holders is based upon the 
assumption that Seth Mithan Lal gave an 
unconditional promise to pay certain spin: 
ning charges on account of cotton supplied 
by him and spun by the company. The 
claim to these spinning charges is based 
upon a contract between Seth Mithan Lal 
and the company and the question which 
we have to decide is what sum is due under 
the terms of that contract. If Seth Mithan 
Lal promised to pay without condition the 
spinning charges calculated at a certain 
Tate, then doubtle8s he must make the pay- 
ment and ifhe has any claim on account 
of advances, that claim will have to be con- 
sidered with the claims of other creditors 
who rank equally with him. Qn the other 
hand, if Seth Mithan Lal promised to pay 
only a balance due ona calculation of the 
spinning charges as against sums advanced 
by him to the company, then the company 
can claim only the balance on the basis of 
the contract and there is no question of 
paying Seth Mithan Lal any sum out of 
the assets of the company. To decide the 
question, therefore, we must examine the 
nature of the contract itself. I have already 
referred to the agreement between the 
company and Seth Mithan Lal executed on 
November 26, 1928. I must now explain 
that this agreement was to be enforced 
ouly for a period of eighteen months and 
that there was another agreement between 
the parties on January 2, 1930, This second 
agreement embodied the terms of the first 
agreement with certain modifications. It 
is, therefore, necessary to consider in detail 
the terms of both agreements. 

The first agreement set forth in its pree 
amble that the company had been suffer- 
ing loss owing tothe mills lying idle for a 
very long time and that there did not 
appear to be any method of employing the 
mills other than one under an arrangement 
by which the milla would spin the raw 
materials of another party. The preamble 
then went on to say that Seth Mithan Lal 
had agreed to supply raw materials to be 
spun by the company and that he would 
pay spinning charges at the rate of fourteen 
annas per bundle of ten pounds in accord- 
ance with certain terms which were there- 
after expressed, Under these terms, the 
company bound itself to maintain a staff 
of clerks and labourers as entered in a list 
which had been signed by both parties to: 
the contract and undertook further to pay 
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the salaties of the staff of clerks and labou= 
Ters at the appointed time withthe proviso 
that if it failed to do so, Seth Mithan Lal 
should be entitled to have them paid under 
his own supervision out of the charges due 
from him to the company. The company 
further undertook to keep in stock certain 
materials necesssary to run the mills and 
manufacture the yarns, a list of the materials 
having been supplied to Seth Mithan Lal, 
Seth Mithan Lal bound himself to pay the 
spinning charges, but it was specifically 
stated that he should be entitled to with- 
held out of the charges approximately an 
amcunt which would be equal tothe salaries 
of the servants for fifteen days so that he 
might pay those salaries if the company 
was unable to do so. The cotton supplied 
for spinning was to remain the property of 
Seth Mithen Lal and he expressly stipu: 
lated that he would not be liable for any 
debts due from the company and would 
not be bound unless he wished to do so 
to make any payments towards salaries 
or the purchaser of material, but the agree- 
ment was that he would be entitled to 
deduct out of the amounts due as spinning 
charges the price of any material which he 
found it necessary to supply. 

_ -Finally under para. 20 of the agreement 
it was stipulated that the accounts between 
the parties should be settled every month 
and that each party should pay off the 
‘amount due to the other with the excep: 
tion of such amount as Seth Mithan Lal 
might be entitled to withhold under the 
‘proviso that he could keep sufficient funds 
‘out of the charges due from him for the 
payment of the salaries of the staff for a 
period of fifteen days, Under para. 22 of 
the agreement it was stipulated that the 
‘company might, if Seth Mithan Lal agreed, 
‘take from him a reasonable amount by way 
-of advance for the purchase of material 
which advance should be afterwards debited 
against the charges due from him. Under 
para, 23 of the agreement it was stipulated 
that the company should be liable to pay 
water rates, house taxes, ete, whatever 
they might be, and that Seth Mithan Lal 
would not be liable to pay in part or entirely 
any smount which might be due to any one 
from the company or persons connected 
with it, This agreement remained in force 
‘till the second agreement was executed and 
we find from the accounts of the company 
that Seth Mithan Lal did in fact make 
certain advances not only towards the pay- 
ment of the salary of the staff and the 
purchase of materials but also in order to 
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enable the company to meet otber charges 
which was necessary to enable the company 
to continue spinning his cotton, such as 
incomestax and payments for boiler inspec- 
tion, 

The second agreement set forth in its 
preamble that the first contract had come 
into force and the work had been carried 
on in accordance with it but that the parties 
felt the necessity in view of the actual 
circumstances to make certain alterations, 
additions, and extensions in its terms, The 
agreement went on to say that the period 
mentioned in the first agreement should be 
extended for a further period of five years 
but that the terms of that agreement were 
subject to certain additions and alterations 
which were set forth thereafter. The 
charges for spinning were increased from 
14 annas per bundle of ten pounds to 
15 annas. The company was entitled to 
install new machinery, but they were still 
to be paid at the rate of 15 annas per bundle 
even if the new machinery was used for 
the purpose of spinning Seth Mithan Lal's 
yern. Another provision was that the come 
pany should pay compound interest at the 
rate. of 10 annas percent. per mensem on 
such daily balances which remained due 
from the company to Seth Mithan Lal from 
time to time. Seth Mithan Lal was given 
the right to make up any deficiency in the 
staff and to recover all expenses and 
charges if he did so. The company was 
not entitled to terminate the contract so 
long as any sum remained due from it to 
Seth Mithan Lal. At the time when this 
document was drawn up and executed, 
certain sums were due on account of ade 
vances made by Seth Mithan Lal. not only 
on account of staff and materials but also on 
the other accounts which I have already 
mentioned. ° 

The accounts further show that from the 
date of the second agreement up to the time 
of the appointment of the provisional liqui- 
dator the parties continued to deal with 
each other as they had done before. In 
other words Seth Mithan Lal made certain 
advances on various accounts and those 
advances were set-off against the spinning 
charges and the balances were adjusted 
accordingly and paid, We have to deduce 
from these terms what the real intentions 
of the parties were and I think we are 
justified, when we come to consider the 
terms of the document, also to consider 
the course of conduct between the parties 
who were in the best position to know 
what they intended, The contention on 


1941 


behalf of the debenture-holders is that we 
should not look beyond the actual words in 
the agreements and that in accordance 
with those words Seth Mithan Lal had 
undertaken to pay the spinning charges and 
was entitled at the best only to deduct 
sums which he had paid as salaries or as 
the price of necessary materials. It seems 
to me however that this istoo narrow an 
interpretation. It is clear that Seth Mithan 
Lal was safeguarding himeelf from liabili- 
ties on account of the debts of the com- 
pany and that he was reserving to him» 
self the right to exercise his discretion in 
making advances but, on the other hand, 
J have no doubt that the parties clearly 
intended that he was to be given the right 
to expend any sums which might be neces: 
sary to enable the mills to continue 
spinning his cotton in a satisfactory manner 
and that any sums which he did so expend 
should be set-off by him against anything 
due from him on account of the spinning 
charges. I do not think that we should 
overlook the express provision that balances 
were to be made up every month and that 
the parties were liable to each other to pay 
only the sums: due on the balances. It is 
clear from the accounts that the parties 
themselves acted on that assumption. There 
was a running account in the books of the 
company which showed on the one side 
the amounts due on account of spinning 
charges and on the other all advances and 
payments made by Seth Mithan Lal. 
Learned Counsel for the debenture-holders 
has argued that Seth Mithan Lal was not 
entitled under the agreement to set-off 
against the spinning charges any adv- 
ances or payments made by him in 
connection with any matter other than 
salaries or the purchase of materials 
and that any such advances or payments 
made were made under separate contracts 
and give rise to independent claims, It is 
clear however that the company kept only 
one account of all those transactions and 
I do not think that anyboby would seriously 
doubt that the parties, who were in the 
best position to know what their intentions 
were acted as if those intentions justified 
the setting off of all payments and advances 
made by Seth Mithan Lal against all 
charges due from him on account of spin- 
ning. In my judgment, Seth Mithan Lal 
contracted not to pay unconditionally all 
spinning charges calculated at a certain 
rate but to pay any balance which might 
be due when such charges were sat-off 
against the advances which he had made on 
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ane account or another in order to enable 
the mills to continue in operation. If 
that was the contract, then the Official 
Liquidators, when they seek to recover any 
sum on the basis of it, must show what 
the balance in their favour was on the date 
when the liability arose. It is not sufficient 
for them to show only what sums were 
due on account of apinning charges cal- 
culated at a certion rate without any refers 
ence to sums of money which might be 
due on the other hand to Seth Mithan Lal 
from the company. 

I think I may add that the conduct of the 
Official Liquidators after they took charge 
of the affairs of the company was based 
on the same assumption that Seth Mithan 
Lal would be entitled to deduct from the 
spinning charges any advances made by 
him, The company continued to operate 
the mills after the winding up order was 
passed and thereafter Seth Mithan Lal 
continued to make advances for payments 
such as incomestax and the Official Liquida- 
tors allowed him to deduct those payments 
from the charges due from him. When the 
Official Liquidators sought to obtain the 
sanction of the Oourt that the company 
should continue working, they reported that 
it was advisable that the status quo should 
be maintained and their notion of the 
relations between the company and Seth 
Mithan Lal is evidenced by their own 
conduct in respect of advances made by 
the latter. It has been argued on behalf 
of the debenture-holders that they are: 
not bound by anything done by the Ojicial 
Liquidators and of course, in a sense they 
are not, but it is obvious that they have 
no better claim than the company itself, 
They have a charge on the assets of tha 
company but what those assets are depends 
on the rights of the company. The deben- 
ture-holders can have no greater rights 
than the company from which their rights 
are derived. 7 

I think I had better once more emphasize 
the fact that the question before us is. 
whether the company can claim the full 
amount of spinning charges or whether it 
can claim only the balance between the 
spinning charges and the advances maide- 
by Seth Mithan Lal. The claim of the 
company is based on a contract and the. 
company is entitled to recover only what 
Seth Mithan Lal in the contract promised 


-to pay. In my judgment on an interpreta- 


tion of the contract expressed in the two 
agreements, Seth Mithan Lal promised to 
pay only the balance due from him after 
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his advances had been deducted from the 
spinning charges calculated at a certain 
rate. I would therefore hold that the appli- 
cant is entitled to deduct the sum of 
Rs. 34,618-10-11 from the sum deposited 
by him in the Bank towards the spinning 
charges for which hee became liable before 
and after the petition for winding up was 
presented and I would direct the Official 
Liquidators to pay this sum back to the 
applicant. If any interest hes accrued 
upon the money while it has been in 
deposit in the Bank that should also be 
paid to the applicant. 


. Aqbai Ahmad, J,—I agree. 


e 

By the Court.—Out of the sum depo- 
sited in the Bank the Official Liquidators 
shall return to the applicant, Seth Mithan 
Lal, a sum of Rs, 34,618-10-11 together 
with any interest which the Bank may 
have paid or may pay on this sum for the 
period during which it has been in deposit, 


D. Order accordingly. 





MADRAS HIGH COURT 

Oivil Revision Petition No, 2120 of 1939 

March 21, 1940 
Horwiu, J. 
KONDAYYA NAYUDU AND ANOTHER— 
PETITIONERS 
versus 
MARIANAN-—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 60 
i) and (k)—Allowances of Railway Guard, if can 
be considered in determining salary attachable— 
Amount compulsorily deducted for provident fund, 
if exempted— Recoveries of adtance taken from pro- 
vident fund, if can be deducted jrom attachable 
income. 

There is no exemption of allowances in any of 
the clauses of 8. 60, Civil P. O. Allowances of a 
Railway Guard can, therefore, be taken into consi- 
deration in determining salary attachable, 

The Legislature intended to exempt not only the 
salary up to Rs, 100 and half the remainder, but also, 
jadependently of it, such amount as is compulsorily 
deducted for the provident fund, 

Where a Railway Guard had taken an advance 
from the provident fund and the amount was being 
deducted from his pay at certain rate per month: 

Held, that the recovery of advance from the pro- 
vident fund could not be deducted from the salary 
available for attachment. The ordinary provident 
fund deposit could, however, be deducted. : 


` Meesre, V. Ganapathi Ayyar and R. 
Ramachandra Pant, for the Petitioners. 


Mr, A. Dorairaj, forthe Respondent, 


Order.—The respondent is a guard on 
he South Indian Railway and the petiticner 
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is a creditor who applied to the Court for an 
order of attachment of a part.of the guard's 
salary and allowances, An order was pass- 
ed; but the Audit Officer, South Indian 
Railway, sent to the lower Court a report 
to the effect that the attachable amount of 
the salary was Rs, 21-12-0 from which had 
to be deducted provident fund, Rs, 11-15-0, 
and provident fund advance, Rs. 10, the 
total of which two was greater than the at- 
tachable salary. He therefore said that no 
amount was available for attachment. The 
learned Advocate for the respondent argues 
that the allowances of the guard should 
not be takeninto account. They ara, he 
says, compensation for the expense of 
travelling and having to buy his meals and 
sleep away from his home. I do not how- 
ever find any reason for the exemption of 
allowances, and they are ordinarily included 
inthe salary. There is no exemption of 
allowancesin any of the clauses of s. 60, 
Oivil P.O. Under s. 60 (k) areexempted all 
compulsory deposits and other sums in or de- 
rived from any fund to which the Provident 
Funds Act, 1925, applies in so far as they 
are declared bythe Oivil P. ©. not to be 
liable to attachment. It is suggested that 
allowances may be one of the “other sums” 
mentioned in the sub-section. The Provident 
Funds Act, I of 1925, makes no mention 
of allowances. Moreover, the Audit Officer, 
in making his calculation, makes no distinc- 
tion between salary and allowances. We 
may therefore take it that for the purpose of 
this revision petition, the salary of the res- 
pondent is Rs. 1438-8-0, 

Two further questions arise. The ress 
pondent had taken an advance from the 
Provident Fund and that amount was being 
recovered from him at the rate of Rs. 10 
a month. The Audit Officer hus deducted 
that amount as well asthe ordinary pro- 
vident fund deposi from the attachable 
income, The question is whether he rightly 
did so. The only clause under which it 
is said that such a deduction can be made 
is cl. (k). Recoveries of advances made 
from the provident fund are certainly not 
deposits, although they may be compulsory 
deductions or recoveries. It is however cone 
tended that such a recovery is made under 
the other and vaguer part of cl. (k), “other 
sums in or derived from any fund to which 
the Provident Funds Act, 1925, applies.” 
This Rs. 10 is nota sumin the fund nor, 
in my opinion, can it bea said to bea sum 
derived fromthe fund. The guard had bor- 
rowed a sum of money from the Provident 
Fund which he was entitled to do under the 
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rules and he thereby became a debtor bo 
the Provident Fund. In paying this Rs. 10 
a month he was only paying offa sum for 
which he wasliable as a debtor, and the 
Provident Fund cannot claim to be in any 
better position than any other creditor with 
regard to that sum. I therefore do not find 
any basis either in s. 60, Civil P. O., or in 
logic or equity for the deduction of this 
Rs. 10 from the salary of the guard avail- 
able for attachment. 

The other question is with regard to the 
manner in which the calculation should 
be made. The learned Advocate for the 
petitioner contends that from the salary 
and allowance of Rs. 143-80 shonld be 
deducted the Provident Fund contribution 
of Rs. 11-1£-0 and that the remainder 
should be considered to be his salsry. 
The attachable salary would then be half 
of Rs, 43°80 minus Rs. 11-15-0, (Rs. 31-9-0), 
which would be Rs, 15-12-6. Section 60 (7), 
Civil P. O., exempts salary to the extent of 
Rs. 100 and half the remainder while an 
independent cl. (k) exempts compulsory 
depcsits in the Provident Fund. These 
two sub-sections are independent and there- 
fore cn reading these two sub-sections to- 
gether, it would seem that the Legislatare 
intended to exempt nct only the salary up 
to Rs. 100 and half the remainder, but also, 
independently of it, such amount as is 
compulsorily deducted for the Provident 
Fund. Moreover, Rs. 131-9-0 (obtained by 
deducting Rs, 11-15-0 from Rs. 143-80) is 
not the respondent's salary. It is a sum 
Tepresenting the difference between the 
salsry and the Provident Fund contribution. 
I have therefore no doubt that the Audit 
Officer of the South Indian Railway adopted 
the correct method of calculation, except 
that he wrongly deducted the mcnuthly sum 
recovered on account of the advance. It 
follows from the abovè that the petitioner 
is entitled to attach out of the respondent’s 
salary a sum of Rs. 10-18-0. The revision 
Petition is therefore allowed with half costs 
from the respondent, and E. P. No. 805 of 
1939 on the file of the District Munsif, 
Erode. The District Munsif should dispose 


of the petition according to the above 
findings, 
Nw Petition allowed. 
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. BOMBAY HIGH COURT 
Notice of Motion in Suit No. 86 of 1939 
January 16, 1940 
BLACKWELL, J. 
BAI DAYAMBAI SULLEMANJI 
—PLAINTIFF 
versus 
MAHOMEDALLI EBRAHIMJI 
ARSIWAL—DsFENDANT 

Bombay High Court (Original Side) Rules, rr, 13), 
8 and 135—Counter-claim filed—Defendant to 
counter-claim must put in reply to avoid application 
of r. 138—Applicability of rr. 135 and 138, 

The wording of r. 130 of Bombay High Oourt 
(Original Side) Rules, is not such as to warrant the 
view thatif the defendant to the counter-claim does 
not put ina written statement to the counter-claim 
he shall not be deem@d to have admitted the allega- 
tious inthe counter-claim. The implication under- 
lying r. 130 is that if the defendant to the counter- 
claim does not exercise the liberty reserved to him 
under the rule, he must be regarded as beingin the 
same position as a defendant toa suitewho does not 
file a written statement in answer toa plaint, Oon- 
sequently, in every case in which a counter-claim 
is filed there is an obligation on the defendant or 
defendants to the counter-claim to put in a reply 
if they wish to avoid the application ofr. 138, 

There is nothing in terms in r. 135 or r. 138 
which limits their application to a casein which 
the original plaintiff to the suit is the sole defend- 
ant to the counter-claim. 


Sir Jamshedji Kanga, for the Plaintiff 
(to show cause.) 


Mr. N. P. Engineer, for the Defendant (in 
support of notice of motion), 


dudgment.—This suit was filed on Janu: 
ary 20, 1939, f.r a declaration that the 
plaintiff is the owner and absolutely enti- 
tled tothe immovable property mentioned 
in the plaint, for a declaration that the de- 
fendant is not entitled to claim any charge 
on the property in respect of any moneys 
alleged to have been expended thereon,. and 
for various other reliefs. A written state- 
ment and counter-claim was filed by the 
defendant on February 20, 1939. The defen- 
dant on coming to the counter-claim set 
out a further title similar to the title in” 
a plaint making himself plaintiff to the 
counter-claim and making the plaintiff to 
the suit defendant to the counter-claim. By 
the counter-claim, the defendant asked for 
a declaration that there was due and owing 
to the plaintiff to the counter-claim 
Rs. 15,097 and for a declaration that the 
plaintif to the counter-claim has a charge 
on the property and the rents arising there- 
from in respect of the said sum and fora 
preliminary mortgage decree. The defen- 
dant to the counter-claim didnot put in a 
reply thereto, and consequently the plains 
tiff to the counter claim took out a notice 
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of motion, which is now before me, asking 
for an order to set down the suit on board 
for judgment on the counter-claim for 
default of reply, and for judgment in term 
of the prayers to the counter-claim. One 
Esmaiiji-Sakerwalla, a constituted attorney 
ofthe plaintiff to the suit, in an affidavit 
sworn*on January 15,1940, submitted that 
no reply to the -counter claim was neces- 
sary and that this motion was not com- 
petent. e R 
Mr. Engineer in support of the motion 
drew my attention to rr. 135 and 138 of 
the High Court Rules. Rule 135 gives liberty 
to, though it does not impose an obligation 
’ upon any person named im a written state- 
ment as a party to a counterclaim to 
-7 deliver a reply. Rule 138 empowers a plain- 
tiff to a counter-claim,if the defendant to 
the countersclaim makes default in putting 
in a reply to the counter-claim, to get the 
suit ‘set down on motion for judgment on 
the counter-claim. This is what has been 
dcne in: the present motion, and Mr. 
Engineer has submitted that those rules in 
terms entitled the plaintiff to the counter- 
Claim to adopt the course which has been 
adopted on this motion if noreply is put in 
by any defendant to the counter-claim. _ 
Sir Jamshedji Kanga, on the other hand, 
has informed the Court that as far as his 
experience goes the view at the bar has 
alwaye been that on the true corstruction 
of rr. 130 to 138 there is no obligatton 
upon a defendant to the counterclaim to 
put in a reply where the only defendant to 
the counter-claim is the original plaintiff 
tothe suit. I am also informed by the 
Asscciate that this appears to have been the 
view taken in the cffice. Sir Jamshedji has 
laid stress upon the words in r. 130 “and 
the plaintiff (if so advised) shall be at 
liberty to file a written statement in answer 
to the counter-claim of the defendant 
within four weeks after service upon him 
or his attorneys of a copy of the defendant's 
counter-claim,” and has submitted that in 
view of tbe words “if so advised” it is left 
to the plaintiff's discretion as to whether 
he should file a written statement in answer 
to the counter-claim or not. Sir Jamshedji 
further submitted that rr. 135 and 138 
apply only where some person or Persons 
other than the plaintiff to the suit has or 
have been made parties to the counter- 
claim, and that those rules have no appli- 
caticn where the- original plaintiff to the 
suit isthe sole defendant to the counter- 


claim. À 
- I am unable to construe the rule in the 
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manner contended for by Sir Jamshedji. 
There is nothing in terms ia rr. 135 or 
128 which limit their application to a case 
in which there are more defendants to the 
counter-claim than the original plaintiff to 
the suit. Moreover, the wording of r. 130 
is not in my opinion such as to warrant th 

view that if the defendant to the counter- 
claim does not put in a written statement 
to the counter-claim he shall not be deemed 
to have admitted the allegations in the 
counter-claim. It is expressly provided by 
T. 130 that acounter-claim is to have the 
same effect as a cross-suit; in Other words, 
it is to be treated as a new plaint to which 
the plaintiff to the suit is the defendant. 
That being so the implication underlying 
r. 130 in my opinion is that if the defen- 
dant to the counter-claim does not exercise 
the liberty reserved to him under the rule, 
he must be regarded as being in the same 
position as a defendant toa suit who does 
not file a written statement in answer to a 
plaint. This view of the matter appears to 
be clinched byr. 138, which applies in 

terms to any defendant to the countere 
claim. Consequently, I rule that in every 
case in which a counterclaim is filed there 
is an obligation on the defendant’ or defen- 
dants to the counter-claim to put ina reply 
if nee wish to avoid the application of 
T. 138. ; 

Mr, Egineer does not object to my 
giving the defendant an opportunity even 
now of putting in a reply to the counter- 
claim, but submits that I ought to make hor 
pay the costs of this motion. Having regard 
to the fact that the construction of the rules 
contended for by Sir Jamshedji appears to 
have commended itself hitherto both to the 
bar and to the office, I think that it would 
be proper for me to make the costs of this 
motion costs in the counterclaim, Accorde 
ingly, the order whieb'I make is that the 
defendant to the counter-claim shall be at 
liberty to file a reply thereto within fourteen 
days from to-day and that the costs of this 
motion shall be costs in the counter-claim. 


D. Order accordingly. 
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BOMBAY HIGH COURT 
Criminal Reference No. 48 of 1940 
June 25, 1940 
Bzavuonr, O. J. AND Wassoopgw, J, 
EMPHEROR—Prosgouror 


versus 
HASAM MAMAD—AcousED 


Bombay Municipal Boroughs Act (XVIII of 1925), 
8, 152 (1) (a), (b), anda. 3 (21)—Introducing into 
street lorry on wheels with goods for sale is not 
setting up stall within 3. 152 (1) (a)—Phrase “ or any 
other thing” in s. 152 (1) (b), whether includes 
vehicle— Hand lorry, if falls within s. 3 (21). 

Section 152 (1) (a), Bom. Municipal Boroughs 
Act deals with making some form of addition or 
annexe, more or less permanent, to a building in 
the street. It isdirected against the man who has 
a shop or house inthe street, and who encroaches 
upon the street by making some sort of addition 
to his house or shop. , 

The words “or any other thing” in s, 152 (1) (b) 
must beread ejusdem generis as the words ‘‘ box, 
bale, package or merchandise.” Those wordsto cover 
merchandise, and things in which merchandise can 
be packed, and any other thing must be of the same 
kind or genus and does not include a vehicle. A 
motor car or a motorlorry or a horse drawn or 
hand-propelled vehicle, though containing merchan- 
dise andleft standing in a street, connot be said to 
come within'the section, The hand lorry clearly 
falls within the definition of vehicle contained in 
s. d, sub-s. (21), ` 


. Or. Ref. 
Ahmedabad. 


“Mr. J.C. Shah, for the Accused (in the 
first case}. 


.Meesrs. G. N. Thakor and B. G. Thakor, 
for Ahmedabad Municipality. 


made by the Sessions Judge, 


Beaumont, C. J.—This is a reference 
made by the Sessions Judga of Ahmedabad 
in three cases. The accused were convicted 
under s. 152, Bom. Municipal Boroughs 
Act, 1925, their offencts consisting of hav- 
ing allowed hand-driven lorries containing 
fruit to remain for more than half an hour 
on a public street in Ahmedabad. The 
learned Sessions Judge was of opinion that 
the offences did not fall within s. 152. 
That section provides that: 

“(1) Whoever in any area after it has become a 


municipal district, or borough, (a) shall have built . 


or set up, or shall build or set up, any wall or 
any fence, rail, post, stall, verandah, platform, 
Plinth, step or any projecting structure or thing, 
or other encroachment or obstruction, or (b) shall 
. deposit or cause to be placed or deposited any box, 
bale, package or merchandise or any other thing, in 
any publio place or atrest .....shall be punished,.....”" 
The question is whether the hand-cart, 
‘which the accused had kept in the street, 


fell within the pronibition contained in s, 
191~59 & 60 ` 
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152, subss. (1), Bom, Municipal Boroughs Acte 
It was conceded in the lower Court that the 
case did not fall within sub-s, (1) (a) of 
that section. But Mr. G. N. Thakor, who 
seldom concedes anything, did not concede 
that proposition. He says that the act of 
the accused amounted to setting up a stall. 
No doubt you may havea stall on wheels, 
but I am clearly of opinion that introducing 
énto a street a lorry on wheels with goods 
for sale uponit does not amount to setting 
up a stall within s. 152 (1) (a). In my. 
opinion that sub-section deals with making 
some form of addition or annexe, more or 
less permanent, tga building in the street. 
It ig directed against the man who hasa 
shop or house in the street, and who en- 
croaches upon the street by making some 
sort of addition to his house or shop. 

1 think the real question is whether the 
case can be brought within s. 152, sub- 
s. (1) (b).In my opinion the words “or any 
other thing” must be read ejusdem generis 
as the words “box, bale, package or mere 
chandise."' Those words seem to cover mer- 
chandise, and things in which merchandise 
can be packsd, and any other thing must 
pe of the same kind or genus and does 
not include vehicle. In my view, a motor 
car. or a motor lorry or & horse drawn or 
hand propelled vehicle, though containing 
merchandise and left standing in a street, 
cannot be said to come within the section: 
The hand lorry of the accused clearly fallg 
within the definition of vehicle contained in, 
s. 3, subes, (21), Bom, Municipal Boroughs 
Act. The control of vehicles in streets is dealt 
with by the Bom. District Police Act, What- 
ever the powers of the Polices may be under 
that Act, I am of opinion that the learned 
Sessions Judge was right in the view he 


-took that % vehicle does not fall within the 


mischief of s, 152, Therefore we accept 
the reference in all the three cases, .- 
and set aside the convictions in the first 
two cases (Nos. 13035 and 13036), and the 
interlocutory order in the third case (No, 
10195). Fines (if paid) to bə refunded. 


D. Reference accepted. 
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OUDH CHIEF GOURT : 
Criminal Appeal No. 399 of 1940 


< and 
(Criminal Appeal under e, 410 Or, P. O.) 
November 4, 1940 


e 
ZIA-UL HASAN AND BENNET, JJ. 


KUNWAR SHYAMA KUMAR SINGH 
AND ANOTHER—ACOUSBD—APPELLANTS 


versus bd 


, EMPEROR—COMPLAINANT—RESPONDENT 


Criminal irial—Evidence—I nvestigation—Inresti- 
gating oficer, if should indicate source of informa- 
gion on which he takes action—Identijication— 
Identifying witness having cdhviction for cheating 
8or 10 years bdefore—Value of identification— 
Identification by single witness, tf enough—Corro- 
boration—Corroboratton of particulars not already 
known to Police—Value of—Oorroboration of the 
doings of consptrators—Nature of—Evidence Act 
(T of 1872}, s. 10—Applicability— Reasonable ground 
to believe that there was conspiracy—Section, if 
applies—Admissibility of hearsay evidence under 
s. 10—Statement by conspirator indicating compli- 
city of third conspirator, admissibility of —It’s evt- 
dentiary value—Accessory after fact—Evidence of— 
Value: of—Evidence of | unreliable witness —-Appre- 
ciation of —Verification proceedings in connection 
with confessions—Value of—Person accused of crime 
tampering with evidence, after crime, whether re- 
levant fact under 8. 10, Evidence Act (I of 1872)— 
Corroboration of accomplice—Hvidence, necessity of— 
Sentence—Young woman a victim of conspiracy to 
murder her by persons of education and position— 
Sentence should be severe. ` 

There is no reason why an investigating Police 
Officer should not indicate before the Court „the 
source of the information upon which he takes 
action, and it is sometimes of assistance to the 
Court to know what thé source is. [p. 470, col. 1.] 

‘The fact that the identifying witness had a cone 
viction- for cheating 8 or 10 years before, is not 
sufficient to discredit him, . 

Identification by a single witness is generaily con- 
sidered insufficient by itself to prove an accused 
person's guilt. [p. 478, col. 2.) i 
` Corroboratiye evidence about particulars not 
already known to the Police and which are discover- 
ed in consequence of information given by an ace 
complice is of greater value than corroborative evi- 

«dence about matters known tothe Police before any 
information isreeeived from an accomplice. 145 Ind. 
Oas. 470 (1), explained. [p. 474, col. 1.} 

- Where the details relate chiefly to the meetings 
of the conspirators, their plans and talks, and it is 
natural that no -corroborative evidence for such de- 
tails should be available, what has to beseen is 
whether there is sufficient corroborative evidence on 
essential points relating tothe conspiracy and suffi- 
cient corroborative evidence with regard to each 
alleged conspirator. 164 Ind. Oas. 677 (2), relied 
on. [ibidz} 

- Where there is reasonable ground to believe that 
there was a conspiracy to commit an offence and 
that the accused were members of it, s. 10, Evidence 
Act is applicable tothe case. [p. 474, col. 2.] 

There is no authority for the proposition that 
evidence which isof a hearsay nature should not 
be admitted under s. 10. Any statement made by one 
conspirator to another indicating in anyway the 
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complicity of a third conspirator is a relevant fact 
and as such may be admitted. Whether it should 
be believed or not is another question. There ig 
naturally no corroborative evidence of such states 
ments, but such evidence may be treated in the 
same way asthe other evidence given by accom- 
plices. 164 Ind. Oas. 677 (2) and 147 Ind. Cas. 39 
(8), applied, [p. 474, col. 2; p. 475, col. 1] 

here a witness is admittedly an accessory after 
the fact and if he was not privy to the plot before 
hand he must certainly have suspected that some. 
thing sinister was afoot hisevidence cannot be put 
on 4 pisher level than thet of an approver. [p. 479, 
col, 2. < . 

The evidence of an admittedly unreliable witness: 
need not be discarded from consideration altogether, 
Hither side may rely upon his evidence and the 
whole of the evidence, so far aa it affects both par- 
ties favourably or unfavourably must be considered 
for what itis worth. [ibid.] 

Verification proceedings held in connection with 
the confessions and the statementsof the approvers 
do not add to their value. Such proceedings cannot 
be regarded as corroboration, and are open to 
criticism in other respects. But such proceedings 
cannot be deprecated altogether. They show at least 
that the approver has or has not some knowledge of 
the places which he has mentioned in his confession, 
No doubt if he has been tutored by the Police to 
make certain statements he might. also have been 
carefully rehearsed by them in his part and taken 
to and shown the various places referred to in his 
statement, though it might be difficult to ` arrange- 
this without it becoming known. The verification 
proceedings are in any case a teat of the approver's 
memory, and as it might not beeasy forhim to 
remember such details, if placed in his mouth, how- 
ever carefully rehearsed he may have been, the fact- 
that he is able to point outin proper sequence the 
places previously mentioned by him does suggest 
that there is some foundation for his story. There 
would, however, be more justification for such a” 
conclusion in the case of a man who had been a 
stranger to the locality prior to the crime, The test ig 
not of very much value where, the approver is a 


resident of the town where the places are and is, 
therefore, probably well acquainted with them. But. . 
the procedure is not illegal and’may ‘afford some test ` 
of the truth of the approver’sa statement. 10 Ind, 
Cas. 582 (7), réferred to, 169 Ind, Cas, 977 (8), relied 
on. [p. 480, col. 2; p. 481, col. 1.) 

When a person is accused of a rime the fact. 
that, either before or at the time of, or after the 
alleged crime, he destroygd or concealed evidence or 
prevented the presence or procured the absence of 
persons who might have been witnesses, or suborned 
persons to give false evidence respecting it, is re- 
lévant. [p. 482, col, 1.) 

It is not necessary that the story of an accom- 
plice should be corroborated in every detail, if there 
exist good grounds for believing the accomplice’s. 
story by reason of the existence of corroboration 
on material points implicating tha accused whose 
case is under consideration. 164. Ind, Oae. 677 (2),. 
relied on [p. 482, col. 2.] grits | ` 

Severe sentences should be passed in a case where 
a young women hasbeen the victim of a conspiracy 
to murder her, pursued relentlessly for more than 
two years by persons of education and position, 
Their education and position do not, constitute. a. 
reason for treating them leniently ; rather the re- 
verse.. [ibid.] 


"Or. As. against an order of the Sessions 
Judge of Lucknow, dated July 3, 1940. 
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Messrs. B. C. Chatterji, (of Calcutta), R. F. 
Bahadurji, R. D. Seth, B. N, Mulla and Raj 
Bahadur Asthana, for the Appellants, 


The Govt. Advocate, for the Crown. 


Judgment. — Kunwar Shyam Kumar 
Singh. Taluqdar of Hathaura in the Hardoi 
district, commonly referred to as the 
Raja of Hathaura, and his mother, Rani 
Abhairaj Kunwar, generally referred to in 
this case as the Rajmata, Bua Saheb, or 
Sarkar, were convicted by the learned 
Sessions Judge of Lucknow of offences 
under s. 302 read with s. 115, and also 
under s. 120-B read with s. 302 of the I. P. 

They were each sentenced for each 
offence to 14 years’ rigorous imprisonment, 
these sentences to run concurrently. At 
the same trial Afaque Ahmad, referred 
to generally as Afaque, who was at one 
time Manager of the Hathaura Estate, 
together with a man named Funnu (or 
Punnoo) Khan, were convicted under 
8. 120-B read with s. 302. Punnu Khan 
was also convicted under s. 307, and 
Afaque wasalso convicted under s. 307 read 
with a. 114 of the I. P. ©. They were 
each sentenced for each offencs to trange 
portation for life, the sentences to run 
concurrently, 

Appeal No. 399 of 1940 was filed jointly 
against their convictions and sentences by 
the Raja and his mother; appeal No, 420 
was filed by Afaque; and appeal No. 429 
was filed by Punnu Khan. Separaie Couns 
Sel have represented the appellants in 
each appeal. 

The case against the appellants origi- 
nated in an attempt to kill Rani Subadra 
Devi, (also called Kalindi Devi), wife of 
the Raja, on January 19, 1939, by shooting 
her with a revolver. She has been sepa- 
rated from the Raja since 1932, and for 
about two years prior to the attempt on 
her life she had been living at No. 196, 
“Model House, Lucknow. She was shot 
about 9p,M.onthe evening of January 19, 
as she was returning from a visit to her 
father, the Raja of Kashipur, who lived 
in Outram Road, Lucknow. She had just 
got out of her motor car and was about 
to pass through the gate in front of her 
house when she was shot, Her driver 
was a man named Kali Oharan, who sub- 
sequently identified Punnu Khan as the 
man who fired the shot, Other servants 
ran out of the house and found the Rani 
collapsed in front of the gate, She had 
been shot through the right breast and 
right arm. She was carried into the house 
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and taken not long afterwads to the Medie 
cal College. Kali Charan went to inform 
the Raja of Kashipur; the latter took Kali 
Charan toa legal practitioner named Mr. 
A. P. Singh, who has since died. Mr. 
Singh wrote a short report, Ex. 13, which 
was taken to the Hazratganj Police Station. 
After an X-ray examination Rani Subadra 
Devi made a statement to a Magistrate, 
ex, 38-R, and then underwent an operation. 
This was successful; a bullet corresponde 
ing in weight to bullets used in a .455 
revolver was removed from her right arm, 
and the Rani recovered. The medica! evie 
dence disclosed four injuries, all caused 
by a single shot, fired at close quarters, 

Two of the appellants, Afaque and 
Punnu Khan, were arrested by the Police 
on the February 12, together with a third 
man named Nanhu altas Har Narain, who 
made a confession in June, and became an 
approver. The Raja of Hathaura and his 
mother, the Rajmata, were not arrested 
until August 15, and proceedings in the 
Magistrate's Court were taken against 
them after proceedings against the other 
two appellants had commenced. 

The prosecution story, which was believe 
ed by the learned Sessions Judge, was 
stated briefly, as follows. The Raja of 
Hathaura married Subadra Devi as his 
second Rani on April, 21,1927, A month 
eąrlier he had executed a pre-nuptial 
agreement in which he made various pro- 


mises. These included a promise to 
make Subadra Devi an allowance 
of Rs. 1,000 per mensem as mainten- 


ance, and a promise not to marry again 
for at least ten years, and not to marry 
again at all if a male child should be 
born either to Subadra Devi or to his 
first wife, Bhopal Kunwar (who died in 
1933). Socn after the marriage the Raja 
met asister of Subadra Devi named Sita 
Devi and became very anxious to marry 
her. Negotiations commenced with this 
object, but the proposal was discouraged 
by the Oourt of Wards (which was in 
control of the Kashipur Estate) and also 
by Subadra Devi, with the result that the 
Raja’s suit was rejected and Sita Devi 
married someone else.. The Raja of Hathaura 
did not at first realise the extent of 
Subadra Devi's opposition to the match: 
although she had never encouraged her 
husband in the proposal, she had admitted 
that it would be preferable for him to marry 
a member of her family than a stranger 
and apparently acquiesced in it, When 
later he came to know through the Raja 
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of Malajani, who is married to the Raja’ 
of Hathaura's sister, that Subadra Devi 
had secretly taken direct steps to prevent 
the marriage with Sita Devi, both he and 
his mother the Rajmata became very embit- 
tered against Subadra Devi and subjecte 
ed her in various ways to cruel treatment. 
Some description of this was given by her 
ina letter to the Deputy Oommissioner of 
Hardoi (Ex. 27-R) in which she expressed 
the fear that her life was in danger an 

asked the Deputy Commissioner to save 
her from “this hell of a house.” 

As the result of complaints made by 
Subadra Devi to the authorities she was 
allowed to go to Nain} Tal in Septem: 
ber, 1932. There she repeated to her parents 
the complaints which in various ways she 
had already communicated to them during 
the previous three years. But her father 
was unsympathetic, having strong views 
about Hindu marriage and the duties of a 
wife. He sent her back at the beginning 
of November, 1932, with a letter to the 
Deputy Commissioner of Hardoi, asking 
the latter to make arrangements for her 
comfort and safety. The Deputy Commis- 
sioner did not feel that he could inter- 

- fere, and Subadra Devi, being unwilling 
to return to Hathaura, went to Lucknow. 
She never lived with her husband again, 

In September, 1933, Rani Subadra Devi 
instituted a suit against the Raja for main- 
tenance, The Raja rejoined with a shit 
for restitution of conjugal rights, In the 
written statement filed by Subadra Devi 
in this case she made certain allegations 
against the Raja and his mother. Inter alia 
she alleged that the Raja had contracted 
venereal disease and that the Rajmata 
indulged in immroal practices with a maid- 
servant. 

The two suifs were compromised in 
June, 1934, (not, as the Sessions Judge 
esays, at the end of 1933) and the prosecus 
tion suggestion was that the Raja and his 
mother agreed to this course, becase they 
‘were not prepared to face the evidence 
which Subadra might have produced to 
support her allegations. Though Subadra 
did not get as much as she asked for, 
the compromise was undoubtedly very 
favourable to her. The suit for restitution 
of conjugal rights was dismissed, and 
Subadra Devi obtained a decree for 
“Rs. 40,000 in cash and Rs, 9,000 a year 
for her maintenance. 

Ae the cases were compromised the allega- 
tions against the Raja and his mother 
were not proved, nor have they been proved 


KUNWAR SHYAMA KUMAR SINGH Y. EMPEROR (OUDH) 


19110 


in the present case. It has been suggested, 
however, that some support is to be found 
for them in evidence which shows that the 
maidservant referred to occupied a very 
privileged position and that the Raja has 
provided for her (and also for some pro- 
stitutes or dancing girls) in his will, Rani 
Subadra Devi stated that the Raja was 
treated for his veneral disease by the 
family doctor, Dr. Hukku, and it is 
argued for the prosecution that if the allega» 
tions were false the defence would natural- 
ly have called Dr, Hukku to disprove it. 
This has not been done. It seems to us in 
these circumstances that while we must 
find, as the Sessions Judge found that 
the more serious allegations were not prov- 
ed, we must also find that it is not proved 
that they were made falsely and vexatiously 
in order to force a compromise. 

Nothing particularly relevent to the case 
occurred for some time after this litigation, 
Rani Subadra Devi lived in Naini Tal 
or Dehra Dun in the hot weather, and 
with a sister, the Kani of Majgain, in 
the cold weather. The Raja had taken- 
a third wife in 1934, but she died 
after a year or so,and we hear nothing of 
her. In May, 1937,. he married a fourth 
Rani from the State of Raira Khol in 
Orissa, 

Rani Subadra Devi took up her residence 
at No. 108. Model House, Lucknow, in 1937, 
and under the instructions of her father she 
engaged a man named Jagannath Prasad 
Gupta as her private secretary. Jagannath 
Prasad Gupta was the manager of the 
Hathaura estate at the time of Subadra’s . 
marriage in 1927, but he resigned in 1929. 
Various reasons have been suggested for 
his resignation; the Raja gave him a very 
good testimonial when he left, and this 
suggested that he left because he wished to 
continue his legal Studies. Jagannath 
Prasad Gupta himself said, however, that 
he resigned because in face of official opposi- 
tion to the match he was not prepared to 
support the Raja in his suit for the hand 
of Sita Devi. When in 1933 Subadra Devi 
sued her husband for maintenance Jagan- 
nath Prasad Gupta was engaged at the 
instance of her father and other relatives 
to assist her in the case, and on its success: 
ful conclusion he was given a sum of 
Rs. 5,000, this amount having been agreed 
upon, should the proceedings be successful, 
A number of motives for the crime have 
been suggested by the prosecution; one of 
these most prominently put forward is the 
alleged desire of the Raja and his mother 
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to terminate the payment of Rs. 9,000 per 
annum maintenance; another suggestion is 
that the Raja may have suspected the 
existence of illicit relations between Jagan- 
path Prasad Gupta end Subadra Devi 
(though no such relationship is admitted by 
the prosecution) and considered that his 
honour was at stake, In his statement as 
an accused in the case the Raja said that 
he dismissed Jagaunath Prasad Gupta 
because he had “swallowed thousands of 
Tupees in the matter of the Kashipur 
marriage", and also because he suspected 
that he had an intrigue with Subadra 
Devi. 

The prosecution suggestion was that the 
conspiracy to murder Subadra Devi was 
formed some tims in 1937, and that the 
first steps taken in this direction were 
abortive because the persons hired to murder 
her only wished to get money from Afaque 
and did not intend torisk their necks by 
murdering her. According to the Raja, 


Afaque became manager of the Hathaura ._ 


estate about March, 1937, that is not long 
before the Raja’s fourth marriage. The 
Hathaura estate is by no means a wealthy 
estate and there are various indications that 
the Raja was in finanicial difficulties and 
had difficulty in meeting Subadra Devi's 
maintenance claim; it is shown that the 
amount decreed her under the compromise 
was never paid until execution proceedings 
were taken by her. The fourth Rani left 
Hathaura for Orissa in June, 1938, and 
never returned, and the circumstances were 
suchas might have led the Raja to appre- 
hend that she also might bring a suit 
against him for maintenance. We shall 
revert to this later. For the present it is 
sufficient to say that of the various motives 
suggested for the conspiracy the desire to 
terminate the payment of Subadra Devi's 
maintenance allowance would appear to 
constitute the strongest motive, though 
other feelings may have exercised some 
influence in the decision, That is, if we 
agree with the learned Sessions Judge that 
it proved that there was such a conspiracy, 
to which the Raja and his mother were 
parties. 

Subadra Devi was living in Almora and 
Naini Tal from the spring of 1938 to the 
autumn of the same year and according to 
the prosecution story a party of four men 
visited Almora at the end of March, 1933, 
at the instance of Afaque, with the object 
of murdering her. The four men were 
Hasan Mohammad, Dhanush Dhar, (also 
called Dhanur Dhar), his brother Dharni 
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‘Dhar, and a man named Syed, who is said 
to have been a ‘musahib' or hanger-on of 
the Hathaura estate. The visit was un- 
succeseful, as it was found, so itis said, 
that the Reni had relatives and other persons 
staying with her whose presence made an 
attempt to murder her too dangerous. The 
Rani deposed that her sister, the Rani of 
Majgain, and the Rani of Jhandi were 
giving with her at Almora at this time, and 
there is other evidence to the same effect. 

‘For this story of the visit of some of the 
conspirators to Almora we are dependent 
primarily on the evidence of two of the 
four menreferred to. Hasan Mohammad 
and Dhanush Dhar, admittedly bad charac- 
ters. But there is corroborative evidence 
of the visit of the party first to Ranikhet 
and from there to Almora, The defence 
have suggested another motive: for the trip 
to Ranikhet, but have not been able to 
suggest any particular motive, save that of 
pleasure, for the trip to Almora. 

Syed, who is represented as playing a 
rather prominent part in the early history 
of the conspiracy, passes out of the story 
now. It is said that he became ill after 
the return of the party from Almora at 
the beginning of April and died a few 
months later. 

Hasan Mohammad, Dhanush Dhar and 
Dharani Dhar also pass out of the story 
after Punnu Khan had been introduced to 
Afaque by Hasan Mohammad. According 
to Hasan Mohammad none of them had 
really intended to kill Subadra Devi; they 
merely pretended to join the conspiracy ia 
order to obtain money on various pretexts 
from Afaque, Dhanush Dhar and his brother 
being brought in only for the Almora 
trip. It was suggested by one of the defence 
Counsel that as these three men admittedly 
purported fo join the consipracy they also 
should have been arrested by the Police 
and placed on their trial. Presumably, thie 
was not done because there was no reason 
to doubt the explanations given by them: 
There is at least nothing to connect any of 
them with the subsequent attempt upon 
Subadra Devi’s life that is apart from the 
introduction of Punnu Khan to Afaque by 
Hasan Mohammad. The learned Sessions 
Judge, however, treated them, and no 
doubt rightly treated them, as accomplices 
in considering the valas to be attached to 
their evidence. 

No further steps to murder Subadra Devi 
were taken until after her return from 


` Almora in November, 1938. It was then, 


according to Hasan Mohammad, that he 
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jntroduced Punnu Khan to Afaque. He says 
that he had private reasons for leaving the 
conspiracy, apd that, while introducing 
Punnu Khan to. Afaque, he did not intend 
“that the latter should actually murder the 
Rani, but that he should pretend to join 
the conspiracy just as he himself had done 
and thus obtain small sums of money from 
Afaque. Punnu Khan, however, it is 
suggested, had no use for such smal 
amounts and wanted the Rs. 3000 which 
Afaque was offering for the murder. 

From this stage up to the actual attempt 
on January 19, 1939, the prosecution case 
rests primarily on the evidence of the 
approver Nanbu, who accrding to his story 
was approached by Punnu because he had 
a revolver.’ This revolver is said by him 
tohave been bought by Afaque for Rs. 130 
this amount being divided equally between 
Punnu Khan and Nanhu. According to 
Nanhu's story Afaque now took a direct part 
in the proceedings which led up to the 
murder, accompanying these two men to the 
Rani’s house on numerous occasions, right 
up to the night of the: actual attempt. He 
brought them that night to the vicinity of 
the Rani’s house in his motor-car, and 
arranged for the street lights to be switched 
off. They did not, however, trust him to 
wait for them after the Rani had been fired, 
at, and arranged for an ekka to be waiting 
for them not far away. This precaution, 
it is said, was justified, for Afaque did tot 
wait for them and -they made their escape 
in the ekka after, Punnu Khan had fired 
the shot whick wounded the Rani. 

Before considering the: evidence of these 
accomplices and the corroborative evidence 
in greater detail we will first refer to the 
Police investigation. We have mentioned 
that Afaque, Punnu Khan and Nanhu were 
arrested on February 12. “We do not know 
the source of the information which led to 
their arrest, for the Sessicns Judge would 
not record evidence on this point, considere 
jng it inadmissible. In this we think he 
was mistaken. There is no reason why 
an investigating Police Officer should not 
indicate the source of the information upon 
which he takes action, and it is sometimes 
of assistance to the Court to know what the 
source is. 

There can be no doubt that Subadra 
Devi suspected the complicity of her husband 
in the attempt upon her life, for she said 
as much to her father when he visited 
her in tke hospital shortly afterwards. She 
did not mention her suspicions in her dying 
declaraticn, Ex.38R, which was a brief 
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statement confined to the actual occur- 
rence, but she did mention them in a 
statement recorded under s. 162 of the 
Criminal P.O. on January 21, when she 
also mentioned the desire which her father 
had expressed that she should not implicate 
the Raja. 

In addition to such information as was 
given by Subadra Devi, her secretary, 
Jagannath Prasad Gupt, and Kali Oharan, 
the driver of her car, the Police obtained 
at an early stage in the investigation 
some information from two Bengalis, Har- 
dhan Chatterjee (P. W. No. 5) and Monine 
dra Nath Bhattacharji alias Dasu Babu 
(P. W. No. 73) who live’ (in different 
directions) some 200 yards from Subadra 
Devi's house. The former was known to 
Jagannath Prasad Gupta, but the latter 
was not. Their story is that they had 
observed: two or three strange persons on 
several occasions in the Vicinity of the 
Rani’s house and after the occurrence Har- 
dhan Chatterji mentioned this to Jagannath 
Prasad Gupta who took them to the Police. 
They were able to give some description 
of the men. At identification proceedings 
held on April 27, 1939, both these witnesses 
identified Nanhu as one of the men seen 
by them near the Rani’s house. Neither 
of them identified Punnu Khan, and their 
failure to do so has been stressed by the 
defence. But one of the other men may 
have been Afaque, who was not put up 
for identification because he had been 
released on bail, Soth these witnesses des- 
cribed only two men, though M.N. Bhatta- 
charji said that he sometimes saw three; the 
third stranger, he said; had left very little 
impression on his mind. 

The only points which have been made 
against this evidence are that H. Chatterji 
was previously acquainted with Jagannath 
Prasad Gupta, and fhat he admitted a 
conviction for cheating 8 or 10 years before, 
We do not think that this is sufficient to dis- 
credit him. The fact that these witnesses 
identified Nanhu and failed to identify 
Punnn Khan, against whom the Police 
would have particularly desired to obtain 
evidence, is an indication both of their 
good faith and of the genuine nature of 
the identification proceedings, It has been 
argued thatif they saw Nanhu they must 
also have been Punnu and should have 
been able to identify both. But Nanhu 
and Punnu may not have always been to- 
gether and thera may also have been rea- 
sons why one man attracted their notice, 
while the other did not. E 
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‘Other information on which the Police 
may have taken action against Punnu Khan 
in another connection was received by 
them on the January 22, when a Sub- 
Inspector named Hamid Ali (P. W. No. 40) 
‘made a report based on information given to 
him by a Vakil named Mr. Jagdish Narain 
Seth (P. W. No. 22), The report is Ex. 39. 
The evidence of Mr. Jagdish Narain Seth 
shows that Hyderabad Day was observed 
on January 22, in Lucknow and com- 
munal feeling ran high. There was to be 
a Hindu procession and a mob of 100 or 
125 Muhammadans had gathered near the 
place from which it was to start. Mr. Seth 
saw Punnu Khan, whom he knew well by 
sight, though not by name, pass up and 
down in front of the crowd with a large 
revolver in his hand. He thought the re- 
volver might be of “450 bore, as he had seen 
similar revolvers of this bore before. Mr. 
Seth ascertained Punnu Khan's name and 
informed the Subs-Inspector Hamid Ali, 
who had gone tothe scene in view of the 
possibility of a Hindu-Muhammadan clash, 
of what he had seen, 

No attempt has been made to challenge 
this evidence, It is clear that the informa- 
-tion received about Punnu Khan was ene 
tirely unconnected with the investigation 
into the attempt on the Rani’s life. The 
only argument .put forward with regard 
to this evidence is that it really favour 
the defence, because if Punnu Khan had 
fired the shot on the 19th he would not have 
been so foolish asto appear in public with 
a revolver only three days afterwards. 

We do not think there is much force in 
this argument. The-fact that Punnu Khan 
was in posseesion of arevolver on Janu- 
ary 22 does not directly connect him with the 
crime, but it shows that he had in his 
possession a weapon “with which he may 
have committed it.” 

The Sub-Inspector Hamid Ali has ex- 
plained why Punnu Khan was not arrested 
immediately after thia report. He says that 
Punnu Khan did not return home at once. 
He “was generally in Lucknow between 
Hyderabad Day and his arrest”, so that it 
would seem that the Police were keeping 
a watch on him, but had reasons for not 
arresting him immediately. His house was 
searched when he was arrested on Febru- 
ary 12, the Police hoped to find the revolver 
there then but this expectation was not 
realised. 

It is clear that suspicion concentrated on 
the Raja of Hathaura and Afaque, his 
manager, from the first. The investigation 
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“was taken in hand by B. Shadi Lal (P. W. 
No. 80) the Station Officer of the Hazrat- 
ganj Police Station, whoon the night of 
the occurrence took the statements of seve- 
ral persons who were present at the hospi- 
tal where the Rani was. The same night 
he sent one Sub-fnspector to check tke 
Hathaura firearms in the Raja's house at 
Lucknow, and another to check the arms 
of Afaque at his house at Lucknow. He 
“also postet constables on the Hardoi road 
to watch for suspicious characters, 

A third Sub-I[nspector was sent to Hatha» 
ura to arrange for the arms there to be 
checked, This was done on January 20 by 
the Deputy Superintendent of Police, 
Nawabzada Ali Qadir, whose evidence about 
his visit is referred to elsewhere. 

B. Shadi Lal prepared a site plan of the 
occurrence on the 20th, Ex. 14.. This shows 
the route taken by the criminal according 
to the statements made tohim by the wit- 
nesses who were subsequently produced by 
the prosecution. Their evidence with re- 
gard tothe route has been challenged by 
the defence and it has been argued that 
the Police and witnesses represented that 
the criminal fled north so that Kali Charan 
might be able to say there was sufficient 
light for him to see him clearly. We men= 
tion this here to show that if there is any 
foundation for this suggestion, the Police 
must have distorted the evidence from the 
commencement of the investigation, which 
is very difficult to believe. 

Punnu Khan was arrested at his house 
on the morning of February 12 by M. 
Tausifullah, Station Officer of the Chowk 
Kotwali (P. W. No. 56). He arrested Afaque 
that evening. As he wished to keep them 
separate he sent Punnu Khan to the 
Hazratganj Police Station. He was less 
than 24 hours in Police custody and there 
is a good deal of formal evidence to show 
that strict precautions were taken to pre- 
vent his being seen after his arrest by 
members of the public. It has, however, 
been contended that there were opportuni- 
ties for this. Afaque was released on bail 
on February 13. 

Sub-Inspector Barjor Singh (P. W. No, 
60) was deputed to arrest Nanhu and he 
did so on February 12 at his house. On 
the same date a man named Manna Singh, 
chaukidar at the house of the Raja of- 
Hathaura in Mohalla Raniganj, was arreste 
ed by this Sub-Inspector. Manna remain- 
ed in custody until April 11, when he was 
released, 

Nothing of importance was discovered 
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from these searcbes and arrests. Nanhu 
was sent up by the Police not long after 
his arrest to have his confession recorded 
by the Magistrate, but he did not make a 
confession then: he denied that he had any 
knowledge about the ceccurrence. 

B. Shadi Lal continued to investigate the 
case until March 9, when the investigation 
was taken over by Inspector Rampal Singh 
of tha Criminal Investigation Department 
(P. W, No. 82). 
Hagan Mohammad on March 16 and this 
statement wasevidently of great assistance 
‘in the investigation. A Sub-Inspector 
“named Mr, Speake (P. W. No. 57) was sent 
to Ranikhet and Almora on March 27, pre» 
sumably in consequence of Hasan Moham- 
mad’s statement and for the purpose of 
checking it on certain points. Several 
witnesses whom he examined at these 
‘places were produced by the prosecution. 
Steps were also taken to check Hasan 
Mohammad’s statement in other directions. 
We may mention here that it is the defence 
case that much of the evidence given 
by Hasan Mohammad was or may have 
been already in possession of the Police and 
was put into Hasan Mohammad’s mouth to 
strengthen the theory of conspiracy. It is 
pcesible that the Police may have known of 
the trip of Hasan Mchammad and three 
other persons to Ranikhet at the end of 
March, 1938, but there is no indication or 
suggestion that they had any previous 
knowledge of the further journey of this 
party of four persons to Almora. The 
defence suggestion (by one learned Oounsel) 
with regard to this is that the evidence is 
falee, prccured by the Police to cannect a 
journey, made to Ranikhet for another 
purpose, with the alleged conspiracy. We 
shall consider this in detail later, but we 
may mention here that it does not appear 
that the Police had any particular reason 
to bring in falsely the journey to Almora, 
because as Rani Subadra Devi, who is said 
to have been at Almora at the time, did 
not apprehend that her life was in danger 
while she was staying there, there was no 
reason for her to mention her stay there 
tothe Police. It has been argued (by the 
same Counsel) that actually she did not stay 
there at alland that her own evidence and 
-that cf Jagannath Prasad Gupta (wbo did 
not accompany her there) is not sufficient 
to establish the fact. That isto say the 
defence suggestion is that the story of her 
-Stay there was invented and put into her 
“mouth by the Police, that the story of the 
journey of these four persons to Almora 
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in pursuance of a conspiracy to murder 
her was then put into the mouth of Hasan 
Mohammad, and finally false evidence was 
procured from Almora to corroborate his 
evidence on the point. 

Identification proceedings in respect of’ 
Nanhu and Punnu Khan took place on the 
April 27. The reason for the delay has not 
been clearly shown, but it has been suggest- 
ed that Rani Subadra Devi had not sufficient- 
ly recovered before this to attend. Nanbu: 
and Punnu Khan were challaned on May 11, 

Nanhu’s confession (Ex. O-10) was res 
corded by a Magistrate on the June 17,. 
and on June 25, he was taken by an- 
other Magistrate, Mr. Wahid Ahmed (P. W. 
No. 70) for a locsl verification of places. 
mentioned by him therein, The Magistrate 
recorded the result in a memo Ex. 12, 
Meanwhile Inspector Rampal Singh had: 
applied for permission to see Nanhu in 
jail in order to obtain further information 
on certain points. Permission was granted’ 
and after the interview on June 26,. 
further evidence was obtained. 

Afaque was rearrested on June 19, 
and proceedings against him and Punnu 
Khan commenced in the Magistrate’s Court 
on July 1, Nanhu accepting an offer: 
of pardon on his becoming an approver. 
Inspector Rampal Singh has explained that 
the reason why he had challaned Nanhu 
and Punnu Khan on May 1l, before 
Afaque was that the witnesses were being 
approached and he did not know how 
many of them would adhere to their state- 
ments. : 

Thakur Rampal Singh consulted his: 
superior officers before proceeding against 
Afaque and at the same time, he says, he: 
consulted them about taking action against 
the Raja and Rajmata. This question 
remained for a short time under considera 
tion, but they were both arrested on 
August 15. They were subsequently res 
leased on bail, the Rajmata under the- 
orders of the Sessions Judge and the Raja. 
under the orders of this Court. Bail was 
also granted tothem by this Oourt after 
their conviction by the Sessions Judge. 

The circumstances attending the arrest. 
of the Raja and Rajmata on August 15, 
are of some importance. The evidence of 
Mr. N.C, Misra, Superintendént of Police 
at Hardoi, shows that he arrested the Raja 
under instructions from the Deputy Ins- 
pector General which were brought to him 
from Lucknow by Mr. Stockwell, an Assis- 
tant Superintendent of Police. The Raja. 
was brought to Lucknow by train in the 


1941 


custody of Mr. Misra, Mr. Stockwell and 
other Police Officers. Certain registers and 
bahis, details of which are given in a 
recovery list Ex 23-R, were also brought 
from Hathaura Garhi. The recovery list 
was prepared by Mr. Speake (P. W No. 57). 
Five days later it was discovered that 
the registers and bahis were missing. 
Mr. Lane, Joint Magistrate at Lucknow, 
(P. W. No. 72) was ordered by the District 
Magistrate on August 31, to make an 
enquiry into their loss, and he submitted 
a report (Bx. 40-R) on September 8. 
This report (and also the evidence of 
Mr. Speake) shows that the Police party 
were driven from Hathaura to Balamau 
(the nearest railway station-five or six miles 
away) by the Raja himaelf. They had not 
much time tocatch the train at Balamau 
and after getting into one compartment 
they had fo change into another in a 
hurry owing to some defect in a former. 
Mr. Lane concluded that the register and 
bahis had been accidentally lost either at 
Balamau station or in the train between 
there and Lucknow. The defence sugges- 
tion is that they were deliberately sup- 
pressed by the Police because they con- 
tained evidence which would have helped 
the Raja and Rajmata. We are not told 
what this evidence is and had it existed 
we have little doubt that there would have 
been support for it in other documents 
which were not taken by the Police. Only 
three registers and two bahis were taken, 

Mr. Lane with several Police Officers 
went to Hathaura House at Lucknow to 
arrest the Rajmata and search the house 
on the same day, that is August 15. 
The Rajmata. was arrested and certain 
papers were taken from two boxes; a list 
Ex. 20-R, shows the papers recovered from 
each box; they are marked Exs. 4-R to 19-R, 
The key of one box was produced by the 
Rajmata and the key of the other by a 
man named Puttu Singh. He is referred 
to by Mr. Lane as a servant, but the Raj- 
mata herself stated that he was a relation. 
Some of these papers are claimed by the 
prosecution to be of considerable impor- 
tance; they will be considered in detail 
later on. 

Nanhu did not make a confession until 
June 17, 1939, that is four months 
after his arrest, It is suggested that he 
made it under inducement and that he 
was led to expect a pardon if he made 
it. His own statement in the Sessions Oourt 
suggests that he was partly influenced by 
the fact that he had been identified by the 
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two Bengalis (P. W. Nos. 5 and 73), and by 
the advice of relatives and others (none 
officials) wko came tosee him, No doubt 
he hoped to obtain some advantage from 
confessing he admits as much. It appears 
that he confessed in,a previous cage in 
which he was prosecuted for an offence 
under s. 307 of the I.P. O. He was not 
pardoned and made an approver in that 
case; he was sentenced to four years’ rigore 
ous imprisofiment, but he may have thought 
that his confession was taken into considera- 
tion in his favour in awarding sentence, 

There is nothing to show that any in- 
ducement was held out to him before he 
confessed, It has “been poiated out that 
the Police had opportunities of communi- 
cating with him because he was brought 
to Oourt several times prior to his con- 
fession in connection with another case, 
but we cannot infer that these opportunities 
were utilised by the Police to persuade 
aud tutor him, 

No doubt the evidence of Nanhu and 
of the other accomplices, Hasan Mohammad 
and Dhanush (or Dhanur) Dhar must be 
regarded with great caution. But it may 
be said at once that there isno internal 
indication in the statements of these wite 
nesses that they had been tutored to make 
them. Though the evidence of these wite 
nesses was criticised at length on general 
grounds, no attempt was made to point out 
any“ passages in it which appeared from 
the way in which it was given to have 
been given underinstruction and not on 
the basis of personal experience. The 
main criticism was thaf the Police were or 
may have been already in possession of 
many of the details to which these wit» 
nesses deposed and therefore may have 
tutored them. Very few discrepancies or 
contradictions have been pointed out and 
their stories fit in remarkably well with 
other evidence. Nanhu’s confession runs to 
nearly ten typed pages and his evidence 
to more than fifty. He added some details 
in his evidence which he had omitted in 
his confession, but there is nothing strange 
in this. 

The learned Counsel for the Raja and 
Rajmata has argued in discussing the evi- 
dence adduced to corroborate the evidence 
of Nanhu and the other accomplices that 
such evidence cannot be properly consi» 
dered corroborative unless it relates to some 
matter which was not within the knowledge 
of the Police before the confession was 
made. It is suggested that if some detail 
was already known to the Police it may 
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have been put into -the mouth of the 
accomplice by the Police for the purpose 
‘of corroborating the evidence already 
existing about it, and that that the evi- 
-dence therefore cannot be considered to 
corroborate the confession. 

There may be some force in this argu- 
ment, but we cannot agree that such evi- 
‘dence is of no corroborative value. We 
can only agree that corroborative evidence 
about particulars not alread known to 
the Police and which are discovered in 
consequence of information given by an 
accomplice is of greater value than corro- 
borative evidence about matters known 
‘to the Police before any information is 
received from an accomplice, 

Learned Oounsel referred us on this point 
‘to certain observations made by a Bench 
of this Oqurt in Ghirrao v. King-Emperor 
(10, O. W. N., 1108) (1). The headnote on 
the point reads : 

“Where the entire evidence of the approver is full 
of contradictions and unworthy of belief and apart 
‘from these contradictions and intrinsic discrepan- 
‘Cies, the approver has not been able to give in 
his confession any new. fact which would serve to 
furnish intrinsic proof .of the veracity of his con- 
fession, the Court should unhesitatingly reject the 
-evidence of the approver as being not true.” 


In the present case it certainly cannot 
be said that the evidence of the approver 
or of the other admitted accomplices is 
full of contradictions and intrinsic dis- 
_crepancies and no attempt has been made 
“to argue that it is; and although it is*true 
that before the statements were made the 
Police may have been in possession of 
~some facts referred to in those statements 
it is also true that some information was 
obtained from these witnesses up till then 
not in possession of the Police, about which 
corroborative evidence was subsequently 
- obtained. s 


Learned Counsel for the Raja and Raj- 
mata has also argued that for many details 
of the stories told by these witnesses no 
‘corroborative evidence at all has been 
produced, These details relate chiefily to 
the meetings of the conspirators, their 
plans and talks, and itis natural that no 
- corroborative evidence. for such details 
-should be available. What has to be seen 
-is whether there is sufficient corroborative 
evidence on essential points relating to the 
-conspiracy and -sufficient corroborative 
evidence with regard to each alleged cons- 
pirator, As was observed in Gafoor V. Em- 


(1) 10 O W N 1108; 145 Ind. Oas. 470; A I R 1933 
t Oudh joes (1933) Or. Cas. 592; 6 R O 53; 34 Or. L 
J 1009, > 
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“It is not necessary that the story of an accom- 
Plice should be corroborated in every detail of the 
crime, When it is established that there are good 
grounds for believing the accomplice'’a story by 
reason of the existence of corroboration on material 
points implicating any of the accused, the Court can 
safely come to a conclusion as to the truth of the 
whole story on uucorroborated points so far as they 
implicate the same accused persons." 


Learned Oounsel for the Raja and Rajmata 
has further argued with reference to the pro» 
visions of s. 10 of the Indian Evi. Act that 
this section is not applicable to the case 
because the condition precedent for its 
application is not satisfied, and also that 
the learned Sessions Judge was not 
justified in relying on statements made by 
one or other of these: accomplices about 
what Afaque of some other person ‘told 
them about the Raja or his mother being 
at the back ofthe conspiracy. He argues 


that the acceptance of such statements 
offends both against the law of hearsay 


‘and against the principle that the evidence 


of an accomplice’ requires corroboration. 


He contends that when it is said in-s. 10 
that poe i- 

“When there is reasonable ground to believe 
that two or more persons have conspired together 
to commit an offence, anything said, done or written 
by any one of such persons in reference to their 
common intention......... is a relevant fact as against 
each of the persons believed to be so conspiring, 
as well for the purpose of proving the existence 
of the conspiracy as for the purpose of showing 
that any such person was a party to it.” , : 
the words “anything said, done or written” 
mean “anything legally proved to have been 
said, done or written,” : 


For reasons which we shall indicate 
presently we are of,,opinion that there is 
reasonable ground to believe that there was 
a conspiracy to kill the Rani and tbat 
these appellants were members of it. We 
agree, therefore, with the Sessions Judge 
that s. 10 is applicaBle to the case. 


We have not been referred by the defence 
Counsel to any authority in support of his 
contention that evidence which is of a 
hearsay nature should not be admitted 
under s. 10 and he conceded that he could 
find no authority to support it. For the 
Crown we were referred to the case of 
Emperor v. Surjya Kumar Sen (A. I. R. 
1934 Oal. 221) (3). It was held therein by the 
Oalcutta High Court that a document written 
by a woman since deceased in which she 


(2) A I R 1936 Rang. 373; 164 Ind, Cas, 677; 
(1936) Or. Cas. 775; 9 R Rang. 125; 37 Onn L J 


992, 
9 A IR 1931 Oal. 221; 147 Ind, Oas. 323 35 Or, 
L J 334; 6 RO 304; (1934) Or. Oas, 315(F B). 
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described her conversations with a third 
Person and said that he had told her that 
among his revolutionary friends was the 
accused is admissible under s. 10, as the 
statement, if proved, is itself a relevant 
fact by virtue of s. 10. The statement 
by the writer is a relevant fact and being 
admissible under s. 10 is evidence against 
all the conspirators that the third person 
made his statement concering the accused. 
The facts in the present case are different, 
but we are of opinion that on this ruling 
any statement made by one conspirator 
to another indicating in anyway the coms 
plicity of a third conspirator is a relevant 
fact and as such may be admitted. 
Whether it should be believed or not is 
another question. There is, naturally, no 
corroborative evidence of such statements, 
but we consider that such evidence 
may be treated in the same way as 
the other evidence given by accomplices 
and the principle laid down in Gafoor v. 
Emperor (2) applied. At the same time 
it was also said in Emperor v., Surjya 
Kumar Sen (3) that 

“having regard to the fact that it is the report of 
the conversation of a third person, we do not attach 
great evidentiary value to it” 

and we. are inclined to take the same 
view. 


The early history of Subadra Devi's 
married life is of importance only to show 
the state of affairs in the Raja's household 
and the reasons why Subadra Devi was so 
anxious to get away from Hathaura. The 
Rajmata had been in control during her 
son’s minority and the Sessions Judge has 
found on the evidence that she continued 
to exercise a. considerable measure of 
control and influence after he had attained 
majority. It is not stated when this 
occurred, but Jagannath Prasad Gupta 
(P. W. No, 79) tells °us that the Raja was 
a minor during part of the period from 
1923 to 1929 when he was manager of the 
estate. The defence argument is that 
Subadra Devi was a girl of modern tastes, 
educated in European ways, and thus 
maturally fell out with a conservative 
mother-in-law, Although, there may be 
something in this, we agree with the 
Sessions Judge that it does not furnish a 
complete explanation. For the allegations 
of positive ill-treatment we have only the 
evidence of Subadra Devi herself and 
it has been argued by the defence that 
the prosecution should have produced as 
witnesses the persons who carried come 
plaints from her to her parents. Presume 
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ably this was not done, either because the 
story of herill-treatment many years before 
it is suggested a definite conspiracy to 
murder her existed was thought to have 
only a remote bearing on the case, or 
because it was considered that the best 
evidence on the point would be that of 
Subadra Devi herself, supported by the 
letters of complaint which she wrote from 
time to time. Moreover, as regards the 
conspiracy*the prosecution suggestion is 
that feelings of hatred against her may 
have been inspired or at least aggravated 
by the allegations which she made in the 
suit brought by the Raja for restitution of 
conjugal rights, e 

In this suit she filed a number of 
letters alleged to have been written by her 
to her parents between 1929 and 1932, exe 
cluding the period from April, 1929, to 
February, 1930. when the Raja of Kashipur 
was in England. The Raja of Kashipur 
said that he had found the letters in his 
wife’s file and that he did not recollect 
seeing them before. He said that com- 
plaints from Subadra Devi had reached him 
through special messengers, It was argued 
for the defence that the letters were con- 
cocted for the purpose of the civil case 
referred to. Envelopes addressed to Rani 
Durga Devi, Subadra Devi's mother, (now 
deceased) were produced to support the 
letters in most cases, but it was argued 
that the letters exhibited may have been 
substituted for the original letters sent. 
The envelopes were addressed to Rani Durga 
Devi only, and she may have had reasons 
of her own for not showing them to her 
husband. There is documentary evidence 
to prove that she was at one time (during 
her husband’s absence in England) trying 
to obtain financial assistance from her 
son-in-law. We also find in the evidence 
that Rani Durga Devi was a blind and we 
da not know who read the letters to her, f 

We agree with the Sessions Judge that 
there is not sufficient reason to hold that these 
letters are subsequent concoctions, there 
are other letters, the authenticity of which 
has not been disputed, which clearly show 
what Subadra Devi’s feelings were, and 
the letters to her parents only indicate in 
greater detail the reasons for the com- 
plaints which she addressed to the authori- 
ties in the Jatter part of 1932. In replying 
to the arguments advanced on behalf of 
the Orown the learned Ooungel for the 
Raja and Rajmata changed his ground 
and argued that while the letters might 
be genuine the complaints of ill-treatment 
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contained in them were false, being ime 
vented by Subadra Devi to justify her 
desertion of a husband whom she disliked 
and of surroundings with which she was 
out of sympathy. (After quoting some of 
the letters written by Subadra Devi, their 
Lordships continued.) 

We have quoted passages from these 
letters in extenso both because their very 
nature repels the earlier suggestion that 
they were concocted in 1933 {or the pute 
pose of the civil litigation, as well as the 
later suggestion that the complaints con- 
tained in them were the product of her 
imagination, and also because they show 
very clearly the relations -which existed 
between Subadra Devi and her husband 
and mother-in-law. Even if we make 
allowances for possible exaggeration and 
attribute her suspicions that she was being 
poisoned to the imagination of a sick woman 
we cannot doubt that Subadra : Devi 
genuinely thought that her life was in 
danger. 

On August 23, 1932, Subadra Devi 
addressed identical letters to the Deputy 
Commissioner of Hardoi and the Com- 
missioner of Lucknow, (Exs. 28-R and 
28-R). These letters were written in English 
and admittedly she received some local 
assistance in drafting them. In these 
letters she alleged that her husband was 
keeping prostitutes and had taken to 
excessive drinking with the result that the 
estate was being mismanaged and the in- 
come dwindling. To meet his extravagancies 
he had borrowed large sums and the estate 
was being heavily encumbered. He was 
proposing to contract a third marriage and 
this too was involving the estate in une 
necessary expense. Subadra Devi was 
being subjected to all kinds of ill-treat- 
ment, disgrace and torture and for the 
previous four years had not gone to the 
hills (although residence in the hills, in 
summer was one of the conditions of the 
marriage agreement). Her allowances had 
been stopped with the object of forcing 
her to execute a deed of relinquishment 
of her rights under that agreement, and 
even her life was in danger. Subadra 
Devi concluded by asking that a European 
officer might be deputed to inquire into 
the affairs of the estate, and that steps 
might be. taken to ensure her safety, or 
that she might be released from confinement 
and allowed to go to her father. Other- 
_ wise, she said, her life was not at all safe. 
(Their Lordships after quoting the letters 
to the’ Deputy Commissioner of Hardoi 
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and other correspondance discussed them. 
Then the relations between Subadra Devi 
and her father in the matter, were reviewed. 
After discussing other evidence, their Lorde 
ships continued.) 

We turn now to the evidence of Hasan 
Mohammad. Khan (P. W. No. 12) which 
indicates to some extent how the con- 


.spiracy started and what steps were taken 


at the outset to carry out its object. (After 
discussing his evidence their Lordships 
continued, ) 

As regards the borrowing of the .22 bore 
revolver from Mahmud, Hasan Mohammad 
explained that actually he got the revolver 
from Ismail, brother of Mahmud, Mahmud 
himself being at the time in jail. He 
also said that he returned the revolver to 
Mahmud on the latter's release from jail. 

There is partial corroboration of this 
story in the evidence of 5. I. Hamid Ali, 
(P. W. No. 40) which shows that such 8 
revolver was found in the house of Mahmud 
and Ismail on August 22, 1838. This 
revolver is Ex. VII. It was identified by 
Hasau Mohammad as the one borrowed by 
him. Mahmud and Ismail were prosecut- 
ed for being in possession of this revolver; 
Ismail was acquitted, Mahmud was convict- 
ed, but got off in appeal. The reason 
snggested for his getting off is that the 
search witnesses would not support the 
prosecution. Itis argued that since both 
Ismail and Mahmud were acquitted the 
evidence of the Sub-Inspector must be 
rejected, but the mere fact of their acquit- 
tal does not prove that the Sub-Inspector’s 
evidence is false. (Their Lordships cone 
tinued the review. of the other evidence in 
detail.) os 

We will now examine the evidence pro- 
duced by the prosecution to corroborate 
Nanhu’s story of*the occurrence and to 
establish in particular that it was Punnu 
Khan who fired the shot. We have heard 
defence arguments at great length on this. 
part of the prosecution case, not only from 
Punnu Khan's Counsel but also from the 
Counsel for the Raja and Rajmata who. 
has contended that Punnu Khan could not 
be the man who fired the shot. This is no 
doubt a crucial point in the prosecution 
case, because if there is doubt on this point 
no reliance could be placed on Hasan 
Mohammad or Nanhu and there would be 
little on which to maintain the conviction 
of the other appellants. 

The principal corroborating witnesses 
with regard to the actual occurrence are 
the Rani herself and her driver Kali 
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Oharan. Another important witness in this 
connection, on whom, however, the Sessions 
Judge did not rely, is Hamid Husain (P. W. 
No, 6) the driver of the carin which Afaque 
and his companions are said to have come 
on the evening ofthe occurrence as far as 
the rubbish heap near the garage. 

It is argued by the defence Counsel that 
the descrip‘ions given by the Rani and by 
Kali Charan of the assailant are irrecon- 
cilable and that neither fits Punnu Khar. 
The Sessions Judge observed that the des- 
criptions, while not identical, tally sufficis 
ently with and are fairly accurate. In the 
dying declaration (Ex, 38-R) which was 
recorded by a Magistrate a little after mid- 
night and before she was operated upon 
Subadra Devi said that she saw her assail- 
ant'sfacé in thelight of the flash when 
the revolver was fired. She described him 
as a man of ‘sanwala’ complexion neither 
very dark nor very fair. He had a moustache 
and he was wearing a khaddar cap, a 
coat and whiteloose pyjamas, She had never 
seen him before, sofaras she knew. He 
was not very tall. She shrieked loudly on 
being shot. Her driver pursued the assail- 
aut, but could not catch him. 

Punnu Khan was brought before this Court 
at the request of the defence Counsel and 
it was pointed out that he was rather dark, 
than fair, though not very dark. ‘Sanwala; 
it was said, was not- a correct description 
of his complexion. His height is only 5 
ft. 23 inches and it might, therefore, be 
thought that the Rani correctly described 
him as “bahut lamba nahin tha,” but it 
was argued thatthie was an under-state- 
ment and that she should. have described 
him as very short. 

Ina supplementary statement (Hx. O7) 
made .by Subadra Devi the next morning 
under s. 162 ofthe Criminal P, O. she dese 
cribed his moustache *as “adhi adhi kati 
hui thin.” She also said that her driver 
Kali Charan did not raise an alarm, It 
has been argued from this that other evi- 
dence to the effect that he did raise an 
alarm must be false. It appears that at 
first Subadra Devi thought that her driver 
was a party to the conspiracy. There is 
no indication of this and, subsequently, she 
appears to have given up the’ idea. We 
‘do not consider that her statement under 
s. 162 throws any doubt on other evidence 
that her driver raised an alarm hecause 
if Subadra Devi was herself shrieking or 
screaming loudly (which there is no reason 
to doubt) she could not have observed 
whether her driver raised an alarm or not. 
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Kali Charan stated that he had three 
opportunities of seeing the man, firstly 
through the window at the back of the car, 
secondly through the window on the left 
side of the car as he rushed past it, and 
thirdly when he was pursuing him and the 
man turned round antl glared at him and 
aimed bis revolver at him. He was then 
7 or 8 paces from Kali Oharan and Kali 
Oharan stopped when the revolver was 
levelled at him. The Sessions Judge found 
that there was electric light burning in the 
verandah and that there was also light 
from the lamps ofthe car. The latter is 
not disputed, but it has been argued that 
there was no light, in the verandah. There 
is clear evidence that there was and the 
Probabilities support it; we can see no good 
reason to doubtit. Kali Oharan said he 
told the Raja of Kashipur about the man 
turning round and glaring at “him, but 
there is no mention of this in the first 
report. In the circumstances in which it 
was made the omission is not very importe 
ant, It is more difficult to explain the 
absence of this incident from Kali Oharan's 
statement to the Police (Hx. O-2). Kali 
Charan said that he did tell tho Police 
about it, but if so it was not recorded, 

The first report was very brief. The 
Raja of Kashipur took Kali Charan to a 
Vakil whois nowdead Mr. A. P. Singh, but 
according to the Raja himself (P. W. 
No.4!) he told Mr. Singh the story from 
what the driver had told him. He also 
said that he was so terribly upset that he 
did not mention everything which Kali 
Charan had. told him. He explained that 
he wanted to go to the Medical College 
immediately and told his Oounsel to write 
a short report. 

The report (Hx. 13) merely stated that the 
Raja of Kashipur’s daughter had been shot 
by an unknown man about 9 p. m, just 
aftershe had got out of her car and was 
going to her house. The electric light in 
the road had been extinguished. The driver 
Kali Oharan had seen the assailant as 
he ran away. He was wearing a dhoti 
and white mirzat and an angocha was wrap- 
ped round his head. 

It is argued by the defence Counsel that 
in his evidence Kali Charan attempted to 
reconcile his earlier description with that 
given by Subadra Devi and also with that 
given by Nanhu. Nanhu tells us that 
Punnu Khan was wearing a mirzai and a 
dhoti dulangi and a Gandhi cap. He had 
tied up his beard with a piece of cloth and 
put his cap over it, In his evidence Kali 
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Oharan said that the man was wearing “a 
bandhi with long sleeves and a dhoti of 
which both corners were tied up behind his 
back. He had on a Gandhi cap and cloth 
was tied round his beard. 

Itis argued that if the man had cloth 
tied round hisface this must have been a 
very noticeable feature and would have 
been mentioned by Subadra Devi. It is 
also argued that there is substantial differ- 
ence between an angocha wrapped round’a 
man’s head and a piece of cloth tied round 
his beard. With regard tothe former cri- 
ticism something, we think, would depend 
on the colour of the cloth. Hamid Husain and 
Nanhu say that it was béack: In any case 
we donot consider that any definite infer- 
ence can be drawn from Subadra Devi's 
description of the man. She was unable to 
identify him (though she identified a man 
who resembled him) and she can have had 
only avery fleeting and possibly blurred 
impression of him. In the circumstances, 
there is nothing unnatural, we consider, in 
the variations in the descriptions given by 
these two witnesses. 

As regards Kali Charan there is the diffi- 
culty arising from his apparent omission 
to tellthe Police about the assailant turn- 
ing back and threatening him. There can 
be no doubt that if this happened Kali 
Oharan would have had a much better 
view of him than he could have had through 
the car windows. The man would Have 
been looking straight into the light from 
the head lights of the car. It is indeed 
suggested by the defence Oounsel that the 
facts were altered by the prosecution wite 


_ nesses (of course at the instance of the 


Police) for this very reason; it is argued 
that the man must have run back south- 
-ward instead of forward northward, and that 
the witnesses made him run northward so 
that he might be brought ‘into a position 
where Kali Charan could have had a good 
view of him. 

The defence endeavoured to show that 
memters of the public had opportunities 
of seeing Punnu Khan after his arrest and 
they produced as a defence witness one 
‘Musa Jafari, an assistant master of the 
Oolvin Taluqdars' College, (D. W. No. 9), to 
support this. The Sessions Judge disbeliev- 
ed his evidence, principally because he 
admitted having employed Punnu Khan's 
brother-in-law Sarwar, and having given 
defence evidence at his instance. We 
think that the Sessions Judge’s distrust of 
him was justified, as well as his distrust 
of another witness, produced’ for the same 


nt. 


KUNWAR SHYAMA KUMAR SINGH v, EMPEROR (OUDH) 


19110 


purpose. We do not propose to consider 
the objections taken to Kali Charan's idene 
tification of Punnu Khan in greater detail 
because we donot think that in any case 
complete reliance can be placed on it. It 
did not take place till more than two 
months after Punnu Khan's arrest and more 
than three months after the occurrence, 
and it is certainly a little surprising that he 
should have been able to identify him 
after such a long time, after having seen 
bim previously only for a few moments, 
Moreover Punnu Khan's beard was not tied 
up at the identification parade and, as we 
have ourselves seen, this gives him a some- 
what different appearance. We are not 
prepared to say that Kali Charan’s identi- 
fication of Punnu Khan was not a bona fide 
identification; there is no indication that 
it was not bona fide; but identification by 
a single witness is generally considered 
insufficient by itself to prove an accused 
Person’s guilt, and in the circumstances 
we have mentioned we are not prepared to 
hold that this identification by itself is suffi- 
cient corroboraticn of Nanhu’s evidence. 

Before dealing with the evidence of 
Bishambhar Dayal we may first dispose of 
the argument that the assailant would not 
have run northward between the Rani (who 
had collapsed by the gate) and the car. 
In considering this argument and also in 
considering the evidence of Bishambhar 
Dayal the plan Ex. 96 prepared by In- 
spector Rampal Singh, should be referred to, 
(After referring to the plan the judgment 
went on.) 

There is plenty of evidence to show that 
the driver Kali Charan came back after 
his pursuit from the direction of the cross- 
roads and as we have already pointed out 
this evidence must have been forthcoming 
at an early stage in the investigation. 
The Rani herself sfated that this was the 
direction taken by her assailant, and two 
more of her servants, Lachhu (P. W. No. 2) 
and Ram Lal(P. W.No. 7) support Kali 
Charan’s story, as well as Jagannath Prasad 
Gupta. Lachhu said:— 

“Kali Oharan came from the direction of the 
west road, saying that the manwho had fired had 
gone in that direction and that he was dark and 
of short stature. By the west road I mean the 
road which goes in the direction of Aminabad.” 


Ram Lal said that when he came out 
of the house he saw Kali Charan returns 
ing fromthe turning of the road on the 
west. Jagannath Prasad Guptasaid:— 

“The driver was, coming running from the 
cross-roads, These cross-roads are at the place where 
the Tarak-Mukherjee road and the road to Aminabad 


1941 


Meet. He said that the man who had fired ran slong 
the Aminabad road and then along the lane behind the 
Rani’s house”. 


Bishambhar Dayal was called by the 


committing Magistrate under s. 540 of 
the Criminal P. O. in somewhat peculiar 
circumstances. He was not mentioned by 
Nanhu in his confession nor in examination- 
` insehief. It was in answer to a question 
in cross-examination as to whether they 
were pursued that Nanhu said that they 
ran into Bishambhar Dayal (sic) as they 
emerged from the lane into the Aminabad 
road. Upon this the Magistrate very rightly 
sent at once for Bishambhar Dayal, who 
fully corroborated Nanhu's story about 
him. There does not seem to have been 
any opportunity for him to have been 
tutored beforehand, and he was certainly 
not tutored by the Police, as the pro- 
secution did not want to call him. The 
orders passed show that both prosecution 
and defence Counsel accompanied the Court 
officials sent to bring him and he was 
found at some distance from his home. 

In view of certain admissions made by 
Bishambhar Dayal it is certainly necessary 
to accept his evidence with caution, but 
we have not been able to find any good 
reason for rejecting it. He appeared in 
the Sessions Court as P. W. No, 3 having 
been subsequently adopted as a prosecu- 
tion witness. 

Bishambar Dayal commenced his evi» 
dence by saying that he had known Nanhu 
for 7 or 8 years and Punnu Khan ‘for 
19 months. (Their Lordships reviewed his 
evidence at length and dealt with the 
defence argument in connection thereof, 
and then proceeded.) ?! - 

It appears tous, therefore, that Bisham- 
bhar Dayal’s evidence is good corroboration 
of the approver. There is no indication 
that these two, told thig sttry by pre-arrange- 
ment; it was only apparently by chance 
that Nanhu reported it at all. Noris there 
any indication that either of them had any 
motive for telling it. It was quite unnecessary 
for Nanhuto bring Bisham bhar Dayal falsely 
into the story. 


We have mentioned that the Sessions 
Judge did not rely on the evidence of the 
driver, Hamid Husain, (P, W. No. 6). If 
believed his evidence in examination-in- 
chief certainly furnishes very strong 
corroboration of the approver. There are 
several statements .in his cross-examina- 
tion,, however, which suggest that he was 
trying without contradicting his earlier 
statements, to intrcduce certain new 
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features in his story which would throw 
doubt on the prosecution case, As we 
shall show presently there are numerous 
indications in the case of attempts to 
tamper with the prosecution witnesses, and 
if Hamid Husain had been previously used 
by Afaque to assist Him in the conspiracy, 
he was no doubt a person on whom such 
attempts were not unlikely to succeed. The 
Counsel for the Crown was allowed to crosse 
examine him as hostile. 

Hamid Husain commenced his evidence 
by saying that he was now out of employ- 
ment. (After reviewing his evidence the 
judgment went on.) 

Our general impression from the evidence 
of this witness is that he had been instruct- 
ed that he could confirm statements pree 
viously made by him, provided he introduced 
certain new statements. He was admittedly 
an accessory after the fact andif he was 
not privy to the plot before-hand he must 
certainly have suspected that something 
sinister was afoot. His evidence cannot be 
put on a higher level than that of an 
approver. 

The learned Counsel for the Crown stated 
that he relied on the evidence of this 
witness given in examination-in-chief and 
asked us to take it into consideraticn as 
corroboration of Nanhu’s evidence. He 
referred us to several authorities which 
show that the evidence of an admittedly 
unteliable witness need not be discarded 
from consideration altogether. 

In Emperor v. Haradhan, (A. I. R. 1933 
Patna 517) (4), it was laid down that 
simply because a witness is declared hostile 
it cannot be said that that amounts to a 
declaration that his evidence is worth- 
less and unreliable. The value of a 
witness’ testimony in such cases is to be 
judged in the light of the results of the 
cross-examination by the party for whom 
he appeared. Itis incorrect to say that his 
evidence cannot be believed in part,but must ° 
be excluded from consideration altogether. 
The correct rule is that either side may 
rely upon his evidence and that the whole 
of the evidence, so far as it affects both 
parties favourably or unfavourably must be 
considered for what it is worth. 

In Profulla Kumar Sarkar v. Emperor, 
(A. I. R. 1931 Oal. 401) (5), it was said 
that there is norule of law thatif a jury 


thinks that a witness has been discredited 


(4) A IR 1933 Pat. 517; 146 Ind. Cas. 993 (2); 14 


PLT 494;6 R P310(2); 35 Or. LJ 240. 


(5) A IR 1931 Cal. 401; 131 Ind. Oas. 575; 32 Or 


L J 768; Ind, Rul. (1931) Cal 463; 530 LJ 427, 35 
OWN 781; (1931) Or. Oas. 497 (F B). 
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on one point, they may not give credit to 
him on another, There is nothing which 
warrants the view that the party who 
called and crosseexamined a witness can 
take no advantage from any part of his 
evidence, 

In King-Emperor v.*Ram Lal, (1934 O. W. 
N. 1269) (6), it was said that when a witness 
makes two contradictory statements, one 
of those statements must be true, and there 
is no reason why Ocurts should be pret 
vented from applying their minds to dis- 
covering which of such statements is true 
and from drawing conclusions therefrom. 

Now, in the case of Hamid Husain 
ceriain facts about his evidence stand out 
very prominently. The first is that he was 
not crcssexamined on the day when 
his examination-inechief took place, cross- 
examination being reserved at the 
express request of the defence. The reason 
given was the illness of the senior defence 
Counsel engaged in the Sessions Court, 
and while the prosecution do not suggest 
that this reason was false, they point ous 
that the delay gave the defence an oppor- 
tunity of tampering with the witness after 
his statement in examination-in-chief, 
Secondly it is to be noted that no material 
discrepancies are to be found in any cf 
the earlier statements of this witness 
before a Magistrate (of which there were 
three, Exs. 106, 107 and 108) and his 
statement in examination-in-chief in dhe 
‘Sessions Court. Thirdly very little emerg- 
ed in crcss-examination by defence Oounsel 
which would throw dcubt on that evidence. 
Lastly it was admitted by the witness in 
cross-examination by the Counsel for the 
Crown that all the most important new 
statements made by him in cross-examina- 
tion by the defence Counsel had been 
made by him for the first time. | f 

We have also to take into consideration 
the fact that on certain points his evidence 

*is corroborated by evidence other than that 
‘of Nanhu, namely the evidence of Kali 
Charan and Priya Nath Ghoshal. l 

Tt appears tous in these circumstances 


that we are entitled to find, applying the 


‘principles enunciated in the authorities 
cited, that what we may call the new evie 
dence is undoubtedly false (it is not.relied 


“upon even by the defence) and that the 


earlier evidence is probably true. We do 
-not put it higher than this because, as we 
have observed Hamid Husain must be 
' 934 O W N 1269; 152 Ind. Cas. 831; 7 R O 
maT Or. L J 86; AI R1934 Oudh 50751934 O. 
L R 839; (1984) Or, Oas. 1386. 2 ; 
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regarded much as an accomplice though 
it is not, we think, likely that he was a 
member of the conspiracy, 

There is some other evidence also which 
corroborates that of Hamid Husain, though 
it has only a remote bearing on the case, 
He stated in examination-in-chief that 
Munni’s car which he drove and which was ` 
used by Afaque was a Fiat. The number 
was, he said, 5046. It was. a maroon 
coloured car. It was registered ip the 
name of Shujaat Ali, a contractor of San» 
dila, who had a liaison with Munni's 
mother. z 

There is evidence that Shuja:t Ali was 
employed as a contractor by the Hathaura 
estate, and it is proved by the evidence 
of Gaya Prasad, (P. W. No. 8), a clerk 
employed in the office of the Lucknow 
Motor Registration Authority, that car No. L. 
W. 5046 was registered in the name of 
Shujaat Ali, Sandila, Hardoi. It was a 
Fiat touring car, maroon colour, It was 
first registered on December 20,1937, The 
period of registration expired and was 
renewed from January 9, 1939, upto March 
31, 1938, (Their Lordships further consider- 
ed the evidence and then proceeded.) 

It has also been argued that in any 
case this local verification of Nanhu's cone 
fession should not be regarded as a 
corroboration of it and we agree that 
at most itie of very slight -value for this 
purpose. Counsel referred us to the case 
of Emperor Noni Gopal Gupta (L5 O, W. N. 
593) (7) where one of the headnotes reads :— 

“Verification proceeding held in connection with 
the confessions and the statements of the approver 
did not add to their value, Such proceedings 


cannot be regarded as corroboration, and are open 
to criticism in other respects,” : 


We would not ourselves deprecate such 
proceedings altogether; they show at least 
that the approver has or has not some 
knowledge of the places which he. has 
mentioned in his confession, No doubt: 
if he has been tutored: by the Police to 
make certain statements he might also 
have been carefully réhearsed by them 
in his part and taken to and shown the 
various places referred to in his statement, 
—though it might be difficult to arrange 
this without it becoming known, The 
verification proceedings are in any case 
a test of the approver’s memory, and as it 
might not be easy for him to remember 
such details, if placed in his mouth, how- 
ever carefully rehearsed.he may have been, 
the fact that he is able to. point out in 


(7) 15 O W N 598; 10 Ind. Cas, 582; 38 O 559; 12 
Or. L J 286. 
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proper sequence the places previously 
Mentioned by him does suggest 
there is some foundation for his story. 
There would, however, be more justification 
for such a conclusion in the case of a 
man who had been a stranger to the 
locality prior to the crime. We do not 
think that the test is of very much 
value where, as in the present case, the 
approver is a resident ofthe town where 
the places are and is therefore probably 
Well acquainted with them. We are, 
however, supported in the view that the 
procedure is not illegal and may afford 
some test of the truth of the approver's 
statement by a later case of the Calcutta 
High Court, In Jitendra Nath Gupta v. 
Emperor (A. I. R. 1937 Gal. 99) (8) it was 
said that a Verification report made by 
a Magistrate so far as the confessional 
slatement of an accused person is cone 
cerned, cannot be ruled out on the ground 
that itis inadmissible in evidence when 
the Magistrate himself is examined as a 
witness in the case and speaks to the cone 
tents of the report made by him, this report 
being placed on record as evidence to 
support the accused's confessional state» 
ment. It was added that such verification 
proceedings are not illegal and that such 
evidence may be obtained to ascertain 
that the prisoner is familiar with or 
ignorant of the localities of which he has 
spoken or in furnishing clues to further 
inquiries. 

According to Nanhu’s evidence he 
and Punnu were invited insideon their 
arrival atthe house of Munni and Mushta- 
que. (After discussing the evidence further 
and also the corroborativa evidence, their 
Lordsiips proceeded). 

. The evidence of these witnesses directly 
implicates Punnu Khan and Afaque and 
‘there is in our cpini8n ample corroborative 
‘evidence against both these accused. 
We would refer in particular to the evi- 
dence of Bishambhar Dayal, Mustafa Ali 
Khan and Mr.J. N. Seth as corroborating 
the accomplices’ evidence against Punnu 
Khan, and to the evidence of Hashmat 
Ullah and Dr. Rahman as corroborating it 
against Afaque. 

We see no reason on the evidence to 
doubt that Syed was a member of the 
conspiracy. We find, therefore, that there 
was a conspiracy to murder Rani Subhadra 
Devi from at least the year 1938, and 
that officials of the Hathaura estate were 


(8) Al R 1937 Oal, 99; 169 Ind, Oas. 977;10 RO 
69; 38 Or. L J 818(8 B). 
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parties to and active supporters of it. When 
we take further into consideration the 
admitted fact that these officials had no 
motive of theirown for the murder and 
that their employer, the Raja, had strong 
motive, and when we also see that a ziledar 
Parmanand of the Rajmata, who was 
found at her house when she was arrested, 
assisted in the manufacture of an alibi 
required for Hasan Mohammad, we have 
no difficilty in holding that there is res 
asonable ground to believe that both the 
Raja and his mother inspired the conspiracy 
and that Afaque received his instructions 
in the matter from them. 

We anticipatede this finding earlier in 
this judgment in considering the appli- 
cability of s. 10 of the Evi. Act because it 
was inconvenient in considering the evis 
dence of Hasan Mohammad and Nanhu to 
exclude all references to the Raja and 
Rajmata, For the reasons which we gave 
then we are of opinion that such evidence 
is admissible, even though neither of these 
witnesses came into contact with either of 
them, and their knowledge of the particie 
pation of the Raja and Rajmata in tha 
conspiracy was derived from what Syed or 
Afaque told them. 

We may now collect and draw particular 
attention tothose parts of the evidence of 
these witnesses which tends to incriminats 
the Raja and Rajmata, first howaver, ree 
peating what we said before that we do 
not attach much value to this evidence 
except where there exists some corrobora» 
tion of it. (After receiving such evidence 
their Lordships continued ) 

It has been argued by the defence Coun: 
sel that in considering {in the matter of 
tampering with witnesses—Hd,] what was 
said ordone by the alleged conspirators 
after the occurrence of January 19, 8. 10 
of the Evi. Act cannot be taken into csa- 
sideration and thatfor the purpose of this. 
section a distinction must ba drawn between 
what was said and done while the conspiracy 
was still going on and what was said and 
done afterit had terminated. To this it 
may he said that there is nothing to 
show that the conspiracy had terminated 
with the attempt to shoot the Rani; its 
object had not been achieved. Suspicious 
characters are said tohave been seen in 
tha neighbourhood of the hospital whera 
Subadra Devi was being treated. and 
precautions were taken for her safety there. 
But apart from this we do not think it 
necessary to rely much on what was said 
by the appellants after the occurranca, 
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as distinct from what they did. What they 
did, thatis to say, their conduct, is rele» 
vant under s.8 of the Evi. Act and it is 
immaterial whether the conduct on which 
the prcsecution relies was previous or 
subsequent tothe ocanrrence. Illustration 
(e) of this section also shows that when 
a person is accused of a crime the fact 
that either before or at the time of, or 
after the alleged crime, he destroyed ox 
concealed evidence or prevented the pre- 
gence or procured the absence of persons 
who might have been witnesses, or suborn- 
ed persons to give false evidence respecting 
it, is relevant. 

After carefully considering all the evi» 
dence inthe case and the arguments put 
forward by- the learned Counsel for the 
appellants we can find no reason to doubt 
their guilt.» Kunwar Shyama Kumar Singh 
had avery strong motive for the murder 
of his wife, in the liability to provide 
her with a substantial amount by way of 
maintenace out of an impoverished estate. 
It has not been suggested that he was 
not in a bad way financially ; this is proved 
by his attempts to borrow Rs. 20,000 for 
the purpose ofthe case from the Raja of 
Raira Khol. His mother, who, as. we have 
shown, had always at least an equal say 
in the management of the estate, seems 
to have assumed full control and to have 
put him onan allowance either before or 
after the occurrence. In any case she 
herself said that she advanced money from 
her private purse when the estate fell 
short of money, Presumably Dr. J. N. 
Misra’s fees came from her private purse 
(as wellas those of Mr. G. G. Chatterji), 

There has not been the slightest sugges- 
tion throughout the lengthy arguments to 
which we have carefully .listened that 
either Afaque or any other official of the 
Hathaura estate could have had any 
personal motive for murdering Subadra 
Devi, and. the conclusion is irresistible 
that he and the other officials concerned 
must have been acting under instruc- 
tions, 

We have given reasons in detail for 
believing the evidence of the approver 
and of Hasan Mohammad on all substantial 
points. We have no doubt that Punne 
Khan was engaged by Afaque to shoot the 
Rani. Wehave nodoubt that after the 
occurrence Afaque went at once to Hathaura 
in order to obtain money for Punnu Khan 
and Nanhu and that whenthe Raja and 
Rajmata were at first unable to provide 
it, he obtained it from Dr. Rahman by the 
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sale of his property. It is not difficult to 
imagine the sort of pressure men like . 
would have 
brought to bear upon him,and probably 
he had reason to expect that he would soon 
be reimbursed. This is shown by tbe 
agreement for re-transfer within 15 days. 
There is no evidence on the point, but we 
have little doubt that the money for the 
restransfer came from the Hathaura 
estate, 

The learned Counsel for Afaque argued 
that Afaque’s conviction under s. 307 read 
with e. 114 of the I. P. C. was not justified, 
because, if the evidence of Hamid Husain 
is excluded, there is nothing except the 
evidence of the approver Nanhu upon 
which to base it. It was not disputed that 
if Afaque brought the party to the scene 
of the occurrence in a motor car and 
waited for Pannu Khan and Nanhu not 
far away, he must be considered to have 
been present when the act was committed, 
but it was contended that this had not 
been proved. On our finding that there 
is reliable evidence, apart from the evi- 
dence of Nanhu, to connect Afaque with the 
conspiracy, we see no reason why the 
evidence of Nanhu on this point should not 
be accepted. As we observed earlier in 
this judgment, citing the ruling in Gafoor 
v. Emperor (A, I. R. 1936 Rangoon 373) (2) 
it isnot necessary that the story of an 
accomplice should be corroborated in 
every detail, if there exist good grounds 
for believing the accomplice’s story by 
reason of the existence of corroboration 
on material points implicating the accused 
whose case is under consideration. 

We have not been addressed by any of 
the defence Counsel on the question of 
sentence. The plea that the sentence was 
too severe was taken in their appeals by 
Punnu Khan and Afaque, but not by the 
Raja and Rajmata. The sentences may 
be severe, but severe sentences should be 
Passed ina case of this kind where a 
young woman has been-the victim ofa 


-conspiracy to murder her, pursued relent- 


lessly for more than two years by persons 
of education and position. Their education 
and pcsition do not, in our opinion con- 
stitute a reason for treating them leniente 
ly; rather the reverse, 

We find that all the appellants were 
rightly convicted and rightly sentenced and 
we dismiss their appeals. 

D Appeals dismissed. 
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Versus 
SUGRABAI w/o BADRUDDIN AND ANOTAER 
— DRFENDANTS 

Civil Procedure Code (Act V of 19084, 0. XXXIV, 
T. 1—Suit on mortgage— Person in whom equity of 
redemption had been vested not made party—Effect— 
Execution sale—Sale in execution of money decree 
—What passes to purchaser — Adverse possession— 
Mortgagor selling and giving possession of mortgaged 
property to purchaser without morigagee’s knowledge 
~—~Mortgagee becoming entitled to possession under 
English mortgage—Purchaser’s possession, if adverse 
to mortgagee. 

Order XXXIV, r. 1, Civil P. O., makes it obliga- 
tory for a plaintiff in a mortgage suit to join all 
persons having an interest in the right of redemp- 
tion, Where eucha person is not joined as a party, 
his rights can in no wise be affected by the proceed- 
ings inthe suit, The regult of the non-joinder of a 
Person in whom the equity of redemption had vested, 
a8 & party to the mortgage suit therefore is, that in 
spite of the decree passed and the subsequent pur- 
chase by the plaintiff at a sale in execution of that 
decree, the plaintiff acquires no further rights in the 
Property as against the owners of the equity of 
redemption, and merely remains what he was, & 
mortgagee with such rights as he already had under 
the mortgage. His suit for possession of mortgaged 
property is governed by Art, 135, Lim. Act, Brojo- 
nath Koondoo v. Khelut Chunder Ghose (3), 69 Ind. 
Oas. 165 (3) and 78 Ind, Oas, 279 (4), relied 
on. 

The purchaser at an execution sale under a money 

‘decree gets the right, title and interest of the judg- 
ment-debtor at the date of the sale. 185 Ind, Oas. 
234 (1), relied on. (p. 485, col. 1.] 
: The possession of the purchaser of a property from 
a mortgagor in a case where the mortgagor had sold 
and handed over possession of the property to the 
purchaser without the knowledge of the mortgagee 
and after the mortgagee holding a mortgage in the 
English form had become entitled to possession, is not 
adverse to the mortgages. [p. 486, col. 2.] 


Suit for partition and possession of im- 
movable property. ° 


. Mr. Manghanmal Bhojraj, for the Plain- 


Mr. M. N. Kotwal, forthe Defendants, 


Judgment.—This is a suit for partition 
and separate possession of a half share 
in house on Survey No, 31, sheet B-21, 
New Survey No, 9/99, situated in the Serai 
‘quarter of Karachi. The plaintiff, a resident 
of Poona, to whom this half share was 
mortgaged in 1916, claims to have become 
its owner on August 20, 1930 when he 
purchased it at an auction-sale held in 
execution of a decree, obtained by him in 
a mortgage suit filed in Bombay in 1922. 
‘The entire property is now in the possession 
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‘of the defendant (defendant No, 1) who 
claims to be its owner, The Mercantile 
Co-operative Bank, Ltd. were joined as 
defendant No. 2, asthe property had been 
mortgaged to them by the defendant. 
The suit against them was however with- 
drawn when it was pointed out that the 
suit as against them was barred by s, 70, 
Bom. Act VII of 1925, as the required 
notice had not bean given, the plaintiff 
reserving to himself the liberty to file a 
fresh suit against them if and when so 
advised. 

The facts on which the plaintiff and the 
defendant respectively rely and base their 
titles to the “property in suit are these: 
The property in suit, thehouse on Survey 
No, 31, originally belonged to one Rajaram 
son of Gobindram. On Rajaram's death 
it devolved in equal shares upon his two 
sons Tukaram and Ramayya. After Tuka- 
ram had thus become the owner of a half 
share inthe property he obtained a sum 
of Rs, 4,000 from the plaintiff on executing 
an English mortgage of his interest in 
favour of the plaintiff by a deed dated 
June 21, 1916, which is Ex, 9, Under the 
terms of this deed the principal amount 
advanced was to be repaid with interest on 
June 21,1917 and on default being made 
in the payment of this amount or the 
interest or of any part thereof on the due 
date the plaintiff was to be entitled to take 
. immediate possession of the property morte 
gaged. The amount was not paid on the 
due date. Tukaram died leaving no issue, 
his interest passing to his widow Akubai, 
In 1922 the plaintiff filed a suit (No, 2839 
of 1922)inthe Bombay High Court against 
Akubai as the heir and legal representative 
of Tukaram (and others) and in this suita 
preliminary decree (cf. Ex. 11) was passed 
on March 8, 1923, and a final decree (cf. 
Ex. 12) on February 19, 1925 ordering 
sale of the property mortgaged. This 
decree was transferred to Karachi and was 
executed by this Court as F, O.D, No. 53 
of 1925, The half share mortgaged by 
Tukaram was sold to the plaintiffin exe- 
cution No. 374 of 1929 oa August 20, 1930 
and a sale certificate (Ex. 14) was issued on 
September 22, 1930, 

I now proceed to state how ihe defendant 
has come to be in possession of this 
property. One Krishnabai wife of Rajanna 
obtained a decree in Suit No. 4400f1914 in 
the Court of the Joint Second Class Sub- 
Judge of Poona against Takaram and 
Akubai for a sum of Rs. 4,647 with costs 
and interest, which was transferred to this 
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Court and was executed as F. O. D, No. 43 
of 1917 (cf. Exs. 34 and 13). The right, 
title and interest of Tukaram and Akubai 
in the property in suit was sold on April 
20, 1918 to Bhagwanji Hemji and a sale 
certificate was issued ° to the purchaser on 
November 20, 1918 (cf. Ex. 22). The 
interest thus acquired was conveyed by 
Bhagwanji to Purshotam Premji by a sale- 
deed dated April 16, 1920 (cf, Ex. 23). 
Purshotam Premji also acquired the other 
half share in the property belonging to 
Tukaram’s brother Ramsayya and his joint 
family, by purchasing that interest (cf. 
Ex, 24 dated April 23, 1920), and so became 
the owner of the entire property on survey 
No. 31. This property consisted of a 
building with a ground floor and two upper 
storeys. The first flcor it appears was in 
the occupation of Ramayya’s family (his 
wife Rajoobai and sons Rajaram and 
Shivram}, who refused to vacate the 

- portion in their occupation, and Purshotam 
Premji filed a suit against them (Suit 
No, 354 of 1921) on February 14,1921. In 
the plaint (cf. Ex. 16) it was alleged, 
inter alia and Bhagwanji from whom he 
had purchased the half share of Tukaram 
and Akubai had been given. possession of 
the second floor, and the tenants on the 
ground floor had attorned to Purshotam 
on October 1, 1920 but that the defendants 
were refusing to vacate the first flcor. In 
this suita decree was passed on April 
24,1923 by which the defendants, Rame 
ayya’s wife and sons, were ordered to give 
vacant possession of the portion in their 
cecupation and also to pay to Pur- 
shotam compensation for the occupas 
tion of the premises from April 23, 1920. 

On January 10, 1922, Purshotam morte 
gaged the property in suit to Tulsidas 
Tejanmal (cf, Ex. 25) and on September 1 
1922 (cf, Ex. 26) also to Tikamdas Dalpat- 
fai. After the death of Purshotam, one 
Foolchand a nephew of Purshotam brought 
a Suit No. 680 of 1924 (cf. Ex. 27) against 
Purshotam’s widow and Tulsidas and 
others, challenging interalia the mortgage 
to Tulsidas. The decree in this suit dated 
April 27, 1928 (Ex. 28) affirmed the morte 
gage to Tulsidas who was appointed a 
Receiver totake possession of the property 
and sellit, and Tulsidas sold the property 
to the present defendant on December 21, 
1933, as Receiver in the suit and posses- 
‘pion of the property was duly handed over 
tothe defendant. Itis important to note 
that Purshotum Premji in whom the equity 
of redemption of the property mortgaged 
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to the plaintiff had vested before the plain= 
tiff filed bis suit in Bombay in 1922, was 
not impleaded as a party in that suit. 
The plaintiff explains that being a resident 
of Pocna he was quite unaware of the 
preceedings which had resulted in thesale 
of Tukaram’s interest to Bhagwanji in 
1918 and of the subsequent sale by Bhag» 
wanji to Purshotam in 1920 and the mort- 
gage by Purshotam to Tulsidas in 1922. 
Similarly there is nothing to show that 
the defendant or her predecessors Tulsidas. 
and Purshotam knew anything about the 
Bombay suit or of the sale of Tukaram’s 
interest in the property to the plaintiff in 
August, 1930. 

The extracts from the Record of Rights 
Exs. 21 and 31 show that mutations had: 
been duly madein favour of Bhagwanji 
Hemji and Purshotam Premji before 1922 
but the mortgage in favour of the plaintiff 
in 1916 orthe sale tothe plaintiff in 1930 
had not been recorded. Extracts from the 
Municipal Records for the period 1919-20 
to 1925-26 (Ex, 23) show that the taxes for 
the year 1919-20 were paid in 1920 by Raja- 
ram Ramayya, thename of the owner being 
recorded as Rajaram Gobind, the taxes fcr 
the year 1920-21 were ‘paid by Purshotam 
Premji the owner's name being recorded 
as Bhagwanji Hemji, and for the years. 
1921-22 to 1925-26 by Purshotam Premji. 
Several issues were raised on the pleadings 
but after all the evidence offered had been 
recorded and arguments had been heard 
at considerable length the issues were- 
entirely resettled by the consent of the 
Parties, snd the following issues were 
adopted and all other issues were dropped: 

“(1) Whether the equity of redemption of the 
original mortgagor Tukaram had passed over tothe- 
predecessor-in-title of the defendant before the 
Bombay Suit No. 2839 af 1922? 

(2) If so, what the effec of the non-joinder of: 
the pushes of the equity of redemption in the said: 
sult 

(3) Whether the present suit for possession is. 
maintainable? (Oonnected with Issues Nos. 1 and 2 


above) 

(4) Whether the predecessor-in-title of the: 
defendant had any notice of the mortgage in. 
favour of the plaintiff? If not, what was the con-. 
sequence thereof ? 

(5) Whether the defendant had acquired a pro-- 
prietory rightto Tukaram’s share free from the 
encumbrance by adverse possession ? 

(6) Whether the suit isbarred by limitation ? 

(7) Whether the structure onthe plot in suit was: 
a total wreck in 1933 and whether the defendant. 
spent Rs. 5,000 as alleged in para. 10 of the- 
amended written statement and if so, whether 
the defendant is entitled to any relief in respect. 
thereof ?” 

I shall now proceed to answer these: 


issues. 
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Issue No. 1.—The purchaser at an execu- 
tion sale under a money decree gets the 
right, title and interest of the judgment- 
debtor at the date of the sale: Jadunath 
Roy v. Parameswar Mullick (1). As the 
sale to Bhagwanji Hemji on November 20, 
1918, was in execution of a money decree 
against Tukaram (and his wife Akubai) and 
execution took place against Akubai who 
at the time was the legal heir and repre» 
sentative of Tukaram in whom Tukaram’s 
equity of redemption had admittedly vested, 
there can be no doubt that the equity of 
redemption passed over to the purchaser 
Bhagwanji, and later to 
Premji on Bhagwanjiselling the property 
to Purshotam on April 16, 1920. It is clear 
that as a result of the auction sale on 
April 20, 1918, Akubai the widow of Tuka- 
ram was completely divested of all her 
interest in the property in suit. The 
answer to Issue No.1 must therefore be in 
the affirmative. 

Issue No. 2:—The Bombay suit against 
Akubai in 1922 was therefore a suit against 
a defendant who having been wholly divest+ 
ed of all interest was a stranger to the prce 
perty in suit at the time. It was therefore 
impossible for the plaintiff to acquire any 
Tight in the property in suit by anything 
done in that suit. As was observed by their 
Lordships of the Privy Council in Brojo- 
nath Keondoo v. Khelut Chunder Ghose 


a, it is difficult to see how a right of entry 


or cause of action against one man, in respect of 
his property, could be either lost or gained by pro- 
ceedings against another man in respect of his 
property.” 


Order XXXIV, r. 1, Civil P. C., makes it 
obligatory for a plaintiff in a mortgage suit 
to join all persons having an interest in the 
right of redemption. Where such a person 
ig not joined as a pasty, his rights can in 
no wise be affected by the proceedings in 
the suit, Similarly of course the plaintiff's 
rights in the property under the mortgage 
executed by Tukaram could not in any way 
be affected by any transfers of the equity 
of redemption by persons in whom it had 
vested. The result of the non-joinder of 
Purshotam in whom the equity of redemp- 
tion had vested, as a party to the Bombay 
suit therefore was that in spite of the 


(1) AI R 1940 PO 11; 185 Ind. Cas. 234; 6 B R 251; 
1940 OL R 26; 1940 OW N 96; 12 RP O 98; 44 0 
W N 233; (1940) 1 M L J 97; 21 P L T 237; 42 Bom. L 
R 331; 70 OL J 546; I LR (1940)1 Oal. 255; (1940) 
Kar, (P O) 33 Sup. 67 I A 11 (P O). 

(2)l4 M I A 144; 16 W R33;8 Beng. L R104; 2 
Suther 480; 2 Sar. 711 (P 0). 
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decree passed and the subsequent purchase 
by the plaintiff at a sale in execution of 
that decree, the plaintiff acquired no fure 
ther rights in tbe property as against the 
owners of the equity of redemption, and 
merely remained what he was, a mortgagee 
with such rights as he already had under 
the mortgage executed by Tukaram, As Sir 
Norman McLeod said in Dattatraya Mane 
geshaya v. Venkatesh Vasudeo (3): 

“Now the possession of the purchaser ata sale by 
a mortgagee in execution of the decree in a suit 
brought by him on his mortgage, the owner of the 
equity of redemption not being a party to the 
proceedings, is not the possession of an owner of 
all the interests in the property. He buys subject 
to the equity gf regemption, and therefore, by 
virtue of his purchase, only steps into the shoes of the 
mortgagee.” 

The case in Sind Bank, Ltd. v. Amersi 
Dayal (4), may aleo be cited in this con- 
nection. x 

Issue No. 3:=-It is argued by the learned 
Advocate for the defendant that this suit as 
framed is not maintainable, because the 
plaintiff sued for possession a8 an owner 
whereas he is shown to be no more than 
a mere mortgagee. Reliance is placed on 
Hargu Lal Singh v. Gobind Rai (5), Madan 
Lal v. Bhagwan Das (6), Entholi Parkum 
Kizhakkekandi Kanaran v. Vellath Parcum 
Koylil Unnooli (7), Sind Bank, Ltd. v. 
Amersi Dayal (4) and Dattatraya Manges- 
haya v. Venkatesh Vasudeo (3), for the pro- 
position that a mortgagee in such circum- 
stahces cannot maintain a suit for posses- 
sion. On the other hand, the learned 
Advocate for the plaintiff relies on the con- 
trary view held in Niharmala Debee v, 
Sarojebandhu Bhattachariya (8). But all 
these cases are cases of simple mortgages, 
where a mortgagee is not entitled to pos- 
session of the mortgaged property unless 
he first obtains a decree for sale and pur- 
chases the property. In the cases upon 
which the defendant relies it was held 
that a purchaser at an auction-sale in exe» 
cution of a mortgage decree in a suit in 
which the owner of the equity of redemp- 
tion was not made a party could not mains 
tain a suit for possession against the owner 
of the equity of redemption, The ratio deci- 
dendi of these decisions was that the plain- 
tiff in such cases being in no better position 


(3) 24 Bom. LR 741; 69 Ind. Oas. 165; A I R 1922 


Bom, 334. 
(4) 17 S LR 28); 78 Ind. Cas. 279; A I R 1925 Sind 
189 


(5) 19 A 541; A W N 1897, 154 (F B). 

(6) 21 A 235 (F B.) 

(7) 30 M 500; 17 M L J 431. 

(8) 60 0-948; 148 Ind. Cas. 42; A IR 1933 Cal, 728; 
37 OW N 897; 6R O 444, 
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than a simple mortgagee had no title to g 
present possession at the date of his suit. 
The view taken in the Calcutta case was 
that the decree in the mortgage suit to 
which the owner of the equity of redemp» 
tion was not a party was not a nullity and 
that the plaintiff cole maintain ihe suit 
subject to the right of the defendant to 
redeem the mortgage. In the present case, 


as the plaintiff had an English mortgage, 


which gave him an express right of entry 
on the date of default which admittedly ce- 
curred cn June 21, 1917, there can be no 
question of bis title to a present possession 
frcm that date. Although therefore the 
plaintiff has not succeeded in his conten- 
tion that he became a full owner as a result 
of his purchase at the auction-sale, it is 
clear that he had become entitled to a pre- 
cent pcssession frem 1917, and as such 
there does not appear to be anything to 
prevent his maintaining a suit for posses- 
sion against tLe person actually in posses- 
sicn. I therefore answer this issue in the 
affirmative. 

Issue No. 4:—As mentioned before no 
entry cf Tukaram’s mortgage was made in 
the Record of Rights at Karachi and there 
is nothing in the circumstances of this case 
to suggest that any of tke defendant's pree 
decessors-in-title, after Tukaram. had any 
notice of this mortgage. The facts pcint to 
the opposite conclusion. I therefcre answer 
the first part of this issue in the negative. 
It dces not appear to me that this fact is of 
any particular consequence in this case. 

Issue No. 9 :—The defendant’s argument 
on this issue was, that even if it be held that 
the plaintiff as a result of his purchase at 
the avcticn sale in 1930 did become the 
legal owner cf the interest purchased, the 
plaintiff's suit was barred by the adverse 
possessicn of the defendant and her pre» 
decesgors-in-title for a period of over 12 
„years, under Art. 144, Lim. Act. In view of 
wy finding that the plaintiff at the date of 
this suit was no more than a mortgagee it 
is clear that Art. 135 and not Art. 144 is 
to be applied and this issue in the manner 
in which it was pressed before me dces not 
arise. However, as it was argued with 
considerable emphasis before me I think 
I cught to record my view of the matter. 
It was argued that the pcssession of 
Bhagwanjiin 1918 and of his successors- 
in-title dcwn to the defendant and upto 
the date of this suit (1937) was adverse to 
the plaintiff. Reliance was placed on the 
remarks made in Brojonath Koondoo v. 

Khelut Chander Ghose (9), to the effect that 
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it wae impossible.to hold that the possession 
of tke purchaser of a property from a 
mortgagor in a case where the mortgagor 
had sold and handed over possession of 
the property to the purchaser without the 
knowledge of the mortgagee and after the 
mortgagee holding a mortgage in the 
English form had become entitled to pos: 
Session, was a possession with the permise» 
sion of the mortgagee. 


But I do not think that these remarks 
justify the conclusion which the learned Ad- 
vocate for the defendant seeks to draw from 
them that such possession is therefore pose 
session adverse to the mortgagee. There waa 
no question of adverse possession before 
their Lordships at all in that case and the 
section of the Lim, Act thenin force which. 
their Lordships were considering was the 
one corresponding to the present Art. 135 
and not to Art, 144. Itis one thing to say 
that time was running against a mortgagee ` 
under Art. 135 and another to say that the 
Possession of the person actually in possese 
sion was adverse to the mortgagee. There 
is no euch necessary conflict between the. 
exercise of the respective rights of an 
owner of the equity of redemption in pos» 
sion of the property and the rights of the 
mortgagee content to remain with his morte. 
gage security, as would justify calling the 
cne adverse to the other. It appears to 
me that the possession of the defendant or 
her predecessors-in-title could only be said 
to be adverse to the plaintiff from the date 
when the plaintiff himself could claim to 
have become the true owner of the proe. 
perty. Even if it were to be held that this 
occurred in 1930 the defendant and her 
predecessors were not in adverse possession 
for more than seven years at the date of 
the suit. This issueswould therefore in any 
case have to be answefed in the negative, 

Issue No.6.—I have already held above 
that the position of the plaintif at the date 
of the suit was merely that of a mortgagee. 
This suit is therefore one for possession of 
immovable property mortgaged and Art, 135, 
Lim. Act, applies here, Thedate when the 


` mortgagor's right to possession determined. 


in this case was clearly June 21, 1917, which 
was more than 12 years before the date of 
suit and this suit is therefore clearly time- 
barred. For, astheir Lordships of the 
Privy Council said in Brojonath Koondoo 
v. Khelut Chunder Ghose (2). 
“aese BDA When both things concur — possession 
by such a holder for more than 12 years, and the 
right ofentry under the mortgage-deed more than 
14 years old—it is impossible to say that such & 
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poesonlon is not protected by the law of} limita- 
ion. $ 


This issue therefore must, be answered 
in the affirmative, 

Issue No.7. — The defendant claims to 
have spent Rs. 5,000 on the property after 
she purchased in it 1933. The only evi» 
dence offered by her on the point is that of 
her husband Badrudin, Ex, 20, which is 
unsatisfactory in the extreme. There is 
nothing more than this witness’ statement 
that Rs.5,000 were spent on the construce 
tion of the building. No details or accounts 
of this expenditure are given or ptoduced. 


This witness states that the architect was, 


Mr. Agha. His explanation of the fact that 
Mr. Agha was notsummoned as a witness 
in support of his contention was that the 
architect had not the slightest idea of what 
had been spent on the construction or of 
any of the payments made in respect of 
the alleged construction. It is quite impose 
sible to hold that any such amount was 
spent in the manner alleged by the defend- 
ant on such evidence and therefore there 
is nothing further to consider on this issue. 
1 accordingly answer the first part of this 
issue in the negative and the second part 
does not arise at all, In view of my finding 
on Issue No. 6 that this suit is barred by 
limitation, I dismiss this suit with costs. 


8. Suit dismissed. 


———— 


PATNA HIGH COURT 
Sessions Trial No. 1 of 1940 
September 25, 1910 
AGARWALA, J. 
EMPEROR—APPELLANT 
versus . 
ALBERT BARNEY— RESPONDENT 

Criminal Procedure Coge (Act V of 1898), ss, 275, 
443, 447—In inquiry before commitment, Magistrate 
coming to a finding that case was one triable under 
Chap. XXXITI—No application by accused under 3.275 
at that stage—Such application, whether can be granted 
at the stage of trial. 

An application for trial under Ohap. XXXIII, 
Criminal P. O, cannot be made at the trial, under 
s. 275, unless it has been found that the prisoner isa 
European British subject or an Indian British subject, 
as the case may be, But where the Magistrate hold- 
ing the inquiry hasrecorded the order that in the 
opinion of the Magistrate the case is one to which the 
provisions of the Ohapter apply, there is a finding of 
the Magistrate that the caseis one inwhich the 

risoner is entitled to the provisions of the Ohapter, 

hat being so, the prisoner will be able to maintain 
an application to betried by a jury, the majority of 
whom are Europeans, if he cares to make such an ap- 
plication before the first juror is empanelled at the 
trial even if nosuch application was made before his 
commitment. 
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< Order.--The petitioner, private Barney 
of the Lincolnshire Regiment, stationed at 
Dirapore, has been committed to this Court 
for trial on a charge of culpable homicide 
not amounting to murder. The trial has 
been fixed for October 16. The petis 
tioner now prays that sufficient European 
Jurors may be summoned for the trialto 
ensure thathe shall be tried by 2 majority 
of such jurors. 

The petition is opposed by the Advocate- 
General on the ground that the petitioner 
failed to apply that he should be tried 
under the provisions of Ohap, XXXII, of 
the Oriminal P. O. prior to the making of 
the commitment erder. Section 443, which 
is the. first of the sections composing Chap. 
XXXIII, of the Code, provides that where, 
in the course of the trial of any offence 
punishable with imprisonment, the accused 
person, at any time before he is committed 
for trial under s. 213, claims that the case 
ought to be tried under the provisions of 
this Chapter the Magistrate inquiring into 
or trying the case, after making such 
inquiry as he thinks necessary, and after 
allowing the accused person reasonable time 
within which to adduce evidence in support 
of his claim, shall, if he is satisfied that the 
case isone to which provisions of that 
Chapter apply, record a finding that the 
case is one which ought to be tried under 
the provisions of this Ohapter or ifhe is 
not so satisfied record a finding that it is 
not such a cass. The contention on behalf 
ofthe Crown is that an accased person is 
not entitled to the benefit of the provisions 
of Chap. XXXIII, in a case to be tried by 
jury in this Oourt unless he has made an 
application under s, 443, before the cəm- 
is made. Reference was 
also made to the provisions of s, 275, of the 
Code. The material provisions of that 
section are that ina trial by jury before 
the High Court, of a person who has been 
found under the provisions of this Code to 
be a European or Indian British subject 
a majority ofthe jury shall, if such person 
before the first juror is called and accepted 
so requires, consist, in the case of a Huro- 
pean subject, of persons who are Europeans 
or Americans and, in the case of an Indian 
British subject of Indians. 

Mr. Nageshwar Prasad who appears on 
behalf of the prisoner states that it is his 
intention to apply at the trial under the 
provisions of this section that his client 
shall be tried by majority of persons who 
are European British subjects or Ameri- 
cans. The learned AdvocatesGeneral con- 
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tends that such an application cannot be 
considered because the prisoner has. not 
been found to bea European British sub- 


ject. From the order-sheet of the learned 
Magistrate who committed this case, it 
appears thaton July 29, 1940, the Magis- 


trate explained the pfovisions of s. 447, of 
the Oriminal P.C. tothe prisoner and his 
lawyer. Section 447, is in this language : 

“If at any stage ofan inquiry or trial under this 
Code it appears to the Magistrate that the casee 
is or might be heldto be a case which ought to 
be tried under the provisions of this Chapter, he 
shall forthwith inform the accused persons of his 
rights under this Chapter.” 

From a consideration ofss. 275, 443 and ` 
447 the following points gre clear : First 
that a person under trial is entitled to 
make an application to be tried under the 
provisions of Chap. XX XIII, but that such 
an application must be made before the 
commitment, in the case of an inquiry prior 
to ccmmitment to the High Court. Secondly, 
that atthe trial, before tke first juror is 
empanelled, the accused js entitled to 
make an application to be tried by jurors, 
the majority of whom are Europeans or. 
Americans if he is a European and by a 
jury the majority of whom are Indian 
British subjects if he isan Indian. Thirdly 
that if the Magistrate holding an inquiry 
is of opinion that the case ought to be 
tried under Chap. XXXIII, it is his duty to 
inform the accused of his rights under that 
Ohapter. Now, it appears to me that the 
contention ofthe Crown is right in so far 
as it goes, namely, that an application cannot 
be made at thetrial, under s. 275, unless 
it has been found thatthe prisoner is a 
European British subject or an Indian 
British subject, as the case may be. 

I may observe that the accused is a 
Private in a British regiment and that an 
officer of that regiment has sworn an aff» 
davit that the accused is a European Bri- 
tish subject. This affidavit has not been 
challenged. 

The question that is before me now, 
however, is whether there has been such 
a finding as is required by s. 275. The 
order-sheet of July 29, provides the answer 
to that question. The Magistrate holding 
the inquiry is required to explain the pro- 
visions of the Chapter to the accused only 
if he is of opinicn that the case is or 
might be held to be a case to be tried 
under the provisions of this Chapter. The 
Magistrate has recorded the order to which 
I have already referred and which clearly 
indicates that in the opinion of the Magis- 
trate the present case is one to which the 
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provisions of the. Chapter apply. There is,” 
therefore, in my opinion a finding of the- 
Magistrate that the case is one in which the 

prisoner is entitled to the provisions of the 

Chapter. That being so, the prisoner will 

be ableto maintain an application to be 

tried by a jury, the majority of whom are 

Europeans, if he cares to make such an. 
application before the first juror is em- 

panelled at the trial, : 

The prayer of the petitioner that sufficient 
European Jurors should be summoned for 
this purpose is, therefore, allowed. 

D. Prayer allowed. 


eam wacanane a 


BOMBAY HIGH COURT 
First Appeal No. 265 of 1937 
June 1x, 1940 
N. J. WADIA and Sgn, Jd. 
YAMASHETTI BHAUSHETTI— 
APPELLANT 
versus 

ASHOK BHOMSHETTI—ResponDENT 

Hindu Law—Adoption—Jains—Power of widow 
in joint family to adopt without consent of her 
deceased husband's co-parceners—Law applicable. 

Jains are governed in matters relating to adoption 
by the Hindu Law except where any custom in 
variation of it is satisfactorily proved. The ordi- 
nary law relating to the power of a Hindu widow 
in a joint family to adopt without the consent of 
her husband's co-parceners applies to Jains, even 
though Jains do not believe in the Brahminical doc- 
trines relating to obsequial ceremonies, the perform- 
ance of shradha and the offering of oblations for the 
salvation ofthe soul of the deceased. The religious 
motive isnot the only motive for adoptions. The 
secular motive is equally important. The continu- 
ance ofthe line is the secular motive underlying 
adoptions and that motive operates among Jains 
quite as much as among Hindus. fp. 490, col. 2,] 

(Oase-law referred to.] 


Mr. M.C. Setalvad, (Advocate-General), 
Messrs. G, N. Joshi and R, B. Kantavalla, 
for the Appellants. ° 

Messrs. P. B. Shingne, S. R. Parulekar 
and B, M. Kalagate, for Respondent No. 1. 


Mr, B. M. Kalagate, for Respondent No 2. 

N. J. Wadia, J.—This appeal arises out 
of- a' suit brought by Respondent No, 1 
against the appellants, who were defendants 
Nos. 1 to 4 in the trial Court, to recover by 
partition a half share in certain movable 
and immovable properties on the ground 
that he was the adopted son of one Bhom- 
shetti. Bhomshetti, who died about the 
year 1805, was the brother of defendant 
No. 1 Yamashetti. Defendants Nos. 2, 3 and 
4 are the sonsof defendant No. 1. Bhom- 
shetti died in union with his brother Yama- 
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shetti. The plaintiff alleged that he had 
been adopted by Janakibai, the widow of 
Bhomshetti, who was defendant No. 5 in the 
case, on December 13, 1932. The parties 
are Jains. The plaintiff's case was that at 
the time of Bhomshetti’s death his wife, 
defendant No. 5 was pregnant. Bhomshetti 
told his wife at the time of his death thet 
if she gave birth to a daughter she should 
take that daughter's son in adoption, A 
daughter was born to Bhomshetti after his 
death and in accordance withthe direction 
of Bhomshetti the plaintiff was taken in 
adoption by Janakibai in 1932, a deed of 
adoption being executed the same day. 

It was the plaintiff's contention that 
apart from the direction given by Bhome 
shetti to his wife, the plaintiff's adoption 
would be valid both according to Hindu 
Law and according to the custom prevailing 
among the Jains in the Southern Maratha 
country, It was also contended that accords 
ing tothe custom of the Jain community 
the adoption of a daughter's son was valid, 
The defendants disputed both the factum 
and the validity of the plaintiff's adoption 
in the trial Court. The learned Judge held 
that the factum of the adoption was satis- 
factorily proved; that the alleged authority 
given by Bhomshetti to his wife to adopt a 
daughter’s son, in case a daughter was born 
to him, had not been proved; that the alle- 
gation that there was a custom among Jains 
permitting a widow in a joint family to 
adopt without the consent of her husband's 
co-parceners had also not been proved, but 
he held that as Jains are governed by the 
ordinary Hindu Law, except where any 
special custom to the contrary is proved, 
and as according to Hindu Law a widow 
in a joint family can adopt without the 
consent of her husband's co-parceners, the 
plaintiff's adoption was valid. He therefore 
made a decree in fatour of the plaintiff. 
Against that decree defendants Nos, 1 to 4 
have come in appeal. 

The factum of the plaintiff's adoption 
has not been challenged before us in the 
appeal; nor has the finding ofthe learned 
Judge in favour of the plaintiff a3 regards 
the prevailence among Jains of the custom 
of adopting a daughter's son has been chal- 
lenged. The validity of the plaintiff's adop- 
tion had also been disputed in the trial 
Court on another ground, namely, that Bhom- 
shetti's widow, defendant No.5, had taken 
a vow of renunciation—tyagavrata—and 
was in consequence incapacitated from 
adopting. On that point also the finding of 
the learned Judge was against the appel- 
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lants and that finding has also not been 
challenged before us. ; 

The only point aruged before us in appeal 
is that raised by the 4th issue, whether 
the consent of defendant No, 1 was neces- 
sary for plaintiff's adoption. On this point 
the argument of the*learned Counsel for 
the appellants is that the Hindu Law of 
adoption is not applicable to Jains in its 
entirety; that the principle laid down by the 
Privy Council in Amarendra Mansingh V, 
Sanatasingh (1), and Dhimabai v. Gurunathe 
gouda (2), that a widow in a joint Hindu 
family has the right to adopt without the 


. consent of her husband's co-parceners, is 


based on the view that the foundation of 
the Brahminical doctrine of adoption is the 
duty which every Hinduowes to his ances: 
tors to provide for the spiritual welfare of 
the souls of his ancestors, and that as this 
consideration cannot be present fn the case 
of adoptions among Jains, the conclusion 
which their Lordshipsof the Privy Council 
deduced that a widow in a joint Hindu 
family has the right to adopt even without 
the consent of her husband's co-parceners, 
cannot apply to Jains. It is argued that 
Hindu Law applies to Jains asa matter of 
custom and that therefore the principle laid 
down by the Privy Council with regard to a 
widow's right to adopt, based entirely on the 
religious motive underlying an adoption. 
cannot be applied to Jains whose religious 
tensts afford no foundation for the belief in 
the spiritual efficacy of an adoption. 

The question of the extent to which 
Hindu Law applies to Jains has been consie 
dered and settled in avery large number 
of cases dealt with by the High Oourts and 
by the Privy Oouncil beginning with the 
case in Bhagvandas Tejmal v. Rajmal (3). 
It has been pointed out in several of these 
decisions that Jains occupy an intermediate 
place between the followers of Budha and 
Brahma. They reject the scriptural charac- 
ter of the Vedas, and repudiate the Brahe 
minical doctrine relating to obsequial cere» 
monies, the performance of shradh, and the 
offering of oblations for the salvation of the 
soul of the deceased. Amongst them there 


is no belief that a son, either by birth or 


(1) 60 IA 242; 143 Ind, Cas. 441; A I R 1933 P O 
155: 12 Pat, 642; Ind. Rul. (1933) P O 168; 37 O W 
N 938; (1933) M W N 769; 38 L W1; 65M LJ 203; 
14 P L T 399; (1933)A LJ 710; 570 L J 593; 35 
Bom. L R 859(P 0). 

(2) 60 IA 25; 141 Ind. Oas. 9; AI R 1933P O 1; 
57 B157; Ind. Rul. (1933) PO1;370 W N 210; 
(1933) M W N 1;64 M L J 34; 37 LW 81; 100W N 
27; 35 Bom. L R 200; 560 L J 542; (1933) A L J 363 
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adoption, confers spiritual benefit on the 
father. They also difter from Brahmincial 
Hindus in their conduct towards the dead, 
omitting all obsequies after the corpse is 
burat or buried. It has been pointed out, 
however, that in spite of these differences 
there are among them castes which still 
observe Hindu customs and perform the 
monthly, six montly and anniversary cere 
monies of the dead. Dealing with the ques» 
tion of the law applicable to Jains, Weste 
ropp, O. J., said (p. 256*): 

“Hitherto, so far as we can discover, none but 
ordinary Hindu Law has been ever administered in 


this island or in this Presidency to persons of the 
Jains sect.” 


It was held that adoption among Jains in 
this Presidency was regulated by the ordi- 
nary Hindu Law as was their succession to 
property generally, notwithstanding their 
divergence from Hindus in matters of reli- 
gion; and when amongst Hindus (and Jains 
were treated as Hindu dissenters) some cus» 
tom different from the normal Hindu Law 
and usage of the country was alleged to 
exist, the burden of proving its antiquity 
and invariability was placed on the party 
averring its existence. This same view has 
been consistently held by the different 
High Courts and by the Privy Council in a 
large number of subsequent cases. In 
Sheo Singh Rai v. Dakho (4), it was held 
that although ordinary Hindu Law, in the 
absence of proof of special customs, has 
usually been applied to persons of the Jain 
sect in Bombay, yet the Jains possess the 
privilege of being governed by their own 
Peculiar laws and customs when the same 
are by sufficient evidence capable of being 
ascertained and defined and are not open to 
objection on grounds of public policy or 
otherwise. The principle was again affirm- 
edin Chotay Lal v. Chunno Lal (5). In 
the judgment in that case 
ships said, referring to the effect of the 
decision in Sheo Singh Rai v. Dakho (4), 

“(p. 287) : 

ah KNA the effect of that case is that the customs 
of the Jains, where they are relied upon, must be 
Proved by evidence, as other special customs and 
usages varying the general law should be proved, 


and that in the absence of proof the ordinary law must 
prevail,” 


It was clearly the opinion of their Lorde 
ships that Hindu Law wasthe ordinary law 
applicable to Jains, Much has been made in 
the arguments before us of a remark made 
i 0 51 A 87; 1 A 688; 3 Suther. 529; 3 Sar. 807 


). 
(5) 6 I Ald; 4 O 744; 30 LR 465; 3 Bar, 880; 3 
Suther 572 (PO). 
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by Fulton, J.» in Amava v, Mahadgauda (6),. 
that “by custom the Jains are governed in 
matters of adoption by the ordinary rules of 
Hindu Law." It was contended that the 
principles of Hindu Law were applicable to 
Jains not as a matter of law, but as a matter 
of custom, and that therefore if it could be 
shown that a particular principle of Hindu 
Law was either repugnant to or had no 
foundation in the tenets of the Jain religion, 
that principle could not be applied to Jains. 
I am not prepared to accept the distinction 
which is sought tobe made as regards the 
applicability of Hindu Law to Jains on the 
strengthof this remark, Fulton, J., based 
his remark on ths decisionin Bhagvandas 
Tejmal v. Rajmal (3) and, as I have pointed 
out, the decision in that case clearly sup- 
ports the view that the ordinary Hindu 
Law is applicable to Jains as a matter 
of law and not asamatter of custom. In 
the later case in Sheokuarbai Jeoraj (7), 
their Lordships of the Privy Council 
again said that Jains are of Hindu origin 
and Hindu dissenters, and although they 
recognize no divine authority in the 
Vedas and do not practise the shradhas or 
ceremonies for the dead, they have so gener- 
ally adopted that Hindu Law that the Hindu 
rules of adoption are applied to them in the 
absence of some contrary usage. 

The long course of decisions to which I 
have referred above makes it clear that 
Jains are governed in matters relating to 
adoption by the Hindu Law except where 
any custom in variation of it is satisfactorily 
Proved. No evidence has been adduced by 
the appellants to prove that there is 
any custom among the Jains prohibiting 
widows from adopting without the consent of 
the husband or of his co-parceners and in the 
absence of such evidence I am not prepared 
to accept the contention that the ordinary 
law relating to the power of a Hindu widow 
in a joint family to adopt without tke con- 
sent of her husband’s co-parceners does not 
apply to Jains, merely because Jains do not 
believe in the Brahminical doctrines relate 
ing to obsequial ceremonies, the perform: 


` ance of shradha and the offering of oblations 


for the salvation of the soul of the deceased. 
The contention which has been raised before 
us by the learned Counsel for the appellants 
was raised in Hirachand v. Rowji Sojpal (8) 
but was overruled by Rangnekar, J. on the 

(6) 22 B 416, : 

(7) 250 W N 273; 61 Ind, Oas. 481; AIR 1991 
PO 77; 16 NL R170; (1920) M W N 627; 2U P L 
R Œ 0) 161(P 0. 

(8) 41 Bom. L R 760; 184 Ind. Oas. 876; A IR 1939 
Bom, 877; I L R (1939) Bom, 512; 12 R B 203, 2 
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ground that 


“the law in this country has been so well settled 
that under it the Courts would start with the pre- 
sumption that the Hindu Law of adoption would 
apply to Jains, and the burden of showing an 
custom contrary to the ordinary principles of Hindu 
law of adoption would be onthe party who sets it 
up. 


A similar contention was also raised 
before a Division Bench of this Court in 
a recent unreported case, F, A. No. 20 
of 1937 decided on January 19, 1939 by 
Beaumont, O. J. and Lokur, J., Manak- 
chand Amlokchand vw, Kasturchand Trie 
lokchand, and was overruled. It has 
been argued that decisions of the Privy 
Council in Amarendra Man Singh v. 
Sanatansingh (1) and Bhimabai v., Guru 
nathgouda (2), were both based on the 
view that the foundation of the Brahminical 
doctrine of adoption is the duty which every 
Hindu owes to his ancestors io provide for the 
spiritual welfare of the souls of his deceased 
ancestors by the continuance of the line and 
the solemnization of the necessary rites, and 
that therefore the validity of adoptions must 
be determined by spiritual rather than tem- 
poral considerations, and as the Jains do 
tot believe thata son either by birth or 
adoption confers spiritual benefit on the 
father, and do not observe the obsequial 
ceremonies prescribed by Hindusim ir con- 
nexion with the dead, there is no founda- 
tion in the tenets of the Jain religion for 
the application of the principle laid down 
by the Privy Council in the two cases 
referred to above as regards the power of a 
Hindu widow in a joint family to adopt 
without the consent of her husband's coe 
parceners, But the religious motive is not 
the only motive for adoptions, The secular 
motive is equally important. In tke formula 
for adoption given by Baudhayana both 
motives are equally mentioned: “I take 
thee for the fulfilment of religious duties, 
I take thee to continue the line of my 
ancestors.” The continuance of the line is 
the secular motive underlying adoptions 
and that motive operates among Jains quite 
as much as smong Hindus. In the latest 
Edition of Mayne on Hindu Law and Usage 
(Edn. 10), p. 239 para. 171, the learned 
author in discussing the contention now 


urged before us says: 

“The decision in Amarendra Man Singh v. Sanatane 
singh (1), is rested upon the duty of providing for the 
continuance of the line for spiritual purposes and upon 
the religious efficacy of sonship. Probably an attempt 
will be made to distinguish it from cases of adoption 
in communities such as Jains amongst whom it is 
held to be a purely secular act. It is not clear that 
it was intended to make a distinction between 
cases where the religious motive may be presumed 
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atd cases where an adoption is purely a secular 
institution......... But adoption itself is in all cases. 


for the continuance of the line and for the perpe- 
tuation of the family name, whether the motives are 
secular or religious, andthe reasons for or against. 
setting limits to a widow’s power in the one case 
as in the other are substantially the same.” 

It isnot possible tMerefore to hold that 
the principle laid down by the Privy Coun- 
cil with regard to the power of a Hindu 
widow in a joint family to adopt without 
the consent.of her husband’s co-parceners 
does not apply to Jains because among them 
the spiritual reason underlying adoptions- 
amongst Hindus, is absent, and the conclu- 

Bion derives support from the fact that so 
far from the right,of a widowin a joint 
family to adopt without the consent of her 
husband’s cceparceners being repugnant to 
or having no foundation in the tenets of the 
Jain religion, there are decisions which show 
thatin some parts of India the custom of 
Jain widows in a joint family adopting 
without the consent of their husband’s co- 
parceners has been held to have been proved. 
In Sheo Singh Rai v, Dakho (4), it was held 
as early as 1878, on an examination of evi- 
dence given by a large number of Jain wite 
nesses with regard to the custom prevailing 
among Jains, that it had been established 
that a sonless widow of a Saraogee-Agarwala 
(Jain) takes by the custom of tke sect a 
very much larger dominion over the estate 
of her husband than is conceded by Hindu 
Law to the widows of orthodox Hindus, and 
that she enjoys the right of adoption with- 
out the permission of her husband or the 
consent of his heirs, In Gateppa v. Hramma 
(9), in which it was held that a Jain widow 
was not competent to adopt a sen to her 
husband without the authority of her 
husband or the consent of his sapindas, 
in the absence of proof of a custom to 
the contrary, the fact that among certain 
sects of Jains in the other Presidencies such 
a custom had been upheld by the Courts 
was referred to. 

The contention of the appellants tuere- 
fore that the ordinary Hindu Law with 
regard to the power of a widow in a joint 
Hindu family to adopt cannot apply to 
Jains isclearly unsustainable. Jankibai was. 
legally entitled to adopt the plaintiff and 
did adopt him, The view taken by the 
learned trial Judge is therefore correct and 
the appeal must be dismissed with costs, 

Sen, J.—I agree. 

D. 


(9) 50 M 226; 99 Ind. Oas 
228; 51 ML J 757. 


Appeal dismissed, 
508; AI R 1927 Mad. 
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a PATNA HIGH COURT . 
Miscellaneous Appeals Nos. 46, 47 of 1939 
and 379 of 1938 
January 18, 1940 
AGARWALA, J, 

_ Maharaj Bahadur RAM 
: RANBIJAYA PRASAD SINGH— 
APPRLLANT 
versus 
KESHO PRASAD SINGH AND anoTHER— 
RESPONDENTS œ 5 

Civil Procedure Code(Act V of 1908), 3. 48— 
Application to proceed against properties other than 
those mentioned in first application, whether fresh 
application—Application to proceed against person 
other than one against whom it was originally sought 
to execute decree, whether fregh application. 

An application by which it is sought to proceed 
against the properties other than those mentioned 
in the first execution petition, is a fresh application 
within the meaning of s. 48, Civil P. O., and no 
such application is entertainable after 12 years 
from the dat of the decree sought to be executed. 

[Case law relied on.) 

An attempt ata late stage to proceed against a 
person other than the person against whom it was 
originally sought to execute the decree, amounts to 
a fresh application within the meaning of s. 48 and is 
barred after 12 years from the date of the decree, 


-Misc As. from the orders ofthe Sub: 


Judge Arrah, dated December, 10 and 22, 
1938 respectively. 


Messrs. S. M. Mullick, and B. P. Sinha 
(in Nos. 46 and 47) and Nirsu N. Sinha and 
B. N. Rai (in No. 379), for the Appellants. 


Messrs. Nirsu N. Sinha, B N. Rai din 
Nos. 46 and 47) and S. M. Mullick and B. P. 
Sinha (in No. 379), for the Respondents. 


Judgment.—These three miscellaneous 
appeals arise in the following circumstau- 
ces. On September 30,1924 the Maharaja 
of Dumraon obtained a decree for costs 
against alarge number of persons includ- 
ing Ram Sarup Singh and Parmanad Singh. 
The decree amounted to Rs. 2,632-4-0. An 
appeal against the decree was dismissed 
efor default by this Court on January 6, 
1926. After several infructuous attempts 
to execute the decree, the decree-holder 
presented an application for execution 
which was numbered as Execution Oase 
No, 96 of 1937. The petition of execution 
stated that the person against whom exe- 
cution was sought was Kesho Prasad Singh. 
Kesho Prasad Singh is one of the two 
sons left by the judgment-debtor Ram 
Sarup Singh who died before this appli- 
cation for execution was presented. Kesho 
Prasad Singh objected to the execution 
on the ground that some of the judgment- 
debtors had applied tothe proper authori» 
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ty in the United Provinces under the .U. 
P. Encum. Estates Act of 1934 for 
apportionment of their liability for the 
decree for costs. This objection was over- 
ruled and has given rise to Miscellaneous 
Appeal No, 379 of 1938 on behalf of Kesho 
Prasad Singh, 

In 1937 the decree-holder applied for the 
attachment of a sum of Rs. 2,000 odd 
which was in deposit in this Court to the 
credit of Kesho Prasad Singh and his 
brother Madho Prasad Singh. As Madho 
Prasad Singh was not a party to the exe- 
cution proceedings, the executing Court 
held that the decree-holder was entitled 
only to attach half theamount, On May 
9, 1938, the decree-holder then applied 
to bring Madho Prasad Singh on to the 
record of the execution case. This, it will 
be noticed, was more than 12 years from 
the date of the dismissal of the appeal 
by this Court. The application to bring 
Madho Prasad Singh on to the record of 
the case was dismissed on the ground that 
it was a fresh application within the 
meaning of s. 48, Civil P. O. presented more 
than 12 years after the date cf the decree 
sought to be executed. The order disallow- 
ing the application, to bring Madho Prasad 
Singh onto the record has given rise to 
Miscellaneous Appeal No. 46 of 1939 at the 
instance of the decreesholder. On July 
27, 1938, the decree-holder applied to 
amend his execution petition by adding to 
it a prayer for the attachment and sale 
of certainimmovable properties belonging 
to Kesho Prasad Singh. This application 
was also disallowed on the ground that it 
was a fresh application made more than 
12 years after the date of the decree sought 
to be executed and was, therefore, barred 
by s. 48, This has given rise to Miscele 
lanezus Appeal Nos 47 of 1939 at the ine 
stance of the decree-htlder, 

I will doal with the question which 
arises in respect of Miscellaneous Appeal 
No. 47 first. Thereis a decision of this 
Court, and there are decisions of at least 
four other High QOourts andof the Privy 
Oouncil, that an application by which it 
is sought to proceed against the properties 
other than those mentioned in the first 
execution petition is a fresh application 
within the meaning of s. 48 and that no 
such application is entertainable after 12 
years from the date of the decree sought to 
be executed, The decision of this Oourt is 
Jagannath Das v. Chamu Raghunath (1). 

(1)8 Pat. 462; 119 Ind. Oas.411; A I R 1929 Pat 
407; 11 P L T 215; Ind, Rul, (1929) Pat, 587 
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The decree under execution in that case 
was amoney decree passed on February 
8, 1915. After various applications for 
execution the last application was made 
on January 14, 1927, praying for the attach- 
ment and sale of certain movable pros 
perties belonging to the judgment debtor. 
As no movable properties belonging to 
the judgment-debtor were found the decree- 
holder, on August 1, 1927 made an appli- 
cation to be permitted to proceed against 
certain immovable properties of which he 
gave alist, He prayed that the original 
application for execution might be amend- 
edin accordance with the terms of the 
application of August 1, 1927, It was 
held that this was a fresh application 
within the meaning of s. 48 and was not 
entertainable as it was made more than 
12 years fromthe date of the decree of Feb- 
ruary 18, 1915. 

The decision of the other High Courts 
will be found in Bandhu Singh v. Kayastha 
Trading Kank, Ltd., Gorakhpur (2) and 
Hayatunnessa Chowdhurani v.Achia Khatun 
(3) Syamaladoas v. Subbaya, (4) and Ram 
Rattan v. Datar Kaur (5). The Privy Couns 
cil decision is Maharaj Bahadur Singh v. 
A. H. Forbes (6). Mr. Mullick on behalf of 
the decree-holder referred to the decision 
of a single Judge of the Lahore High Court 
in Jaj Chand v. Chiragh Din (7). In that 
case a mcney decree had been passed on 
March 4, 1913. The last application for 
execution was dated March 17, 1924, pray- 
ing for the arrest of the judgment-debtor, 
On November 9, 1925, the Judge of the 
Small Cause Court who was executing the 
decree dismissed the petition on the ground 
that the judgment-debtor had not been 
arrested and that it was useless in his 
opinion to take any further proceedings. 
Against that order of dismissal, the decree= 
holder applied to the®*Lahore High Court. 
The learned Judge of the High Oourt set- 
ting aside the order of the Small Cause 
Court Judge said: 


“Under all the circumstances the lower Court 
should have allowed the decree-holder to exhaust 


(2) 53 A 419; 129 Ind, Cas, 716; A I R1931 All. 
134; (1931) A L J 894; Ind, Rul. (1931) All. 204, 
(3) 50 O 743; 74 Ind. Oas. 1017; A IR 1924 Oal, 


31. 

(4) 52M L J 137; 100 Ind. Oas. 20; A I R 1927 Mad. 
347; 38 MLT 42. 

(5) AIR 1928 Lah, 608; 120 Ind, Cas. 622; Ind, 
Rul. (1930) Lah. 126, 

(6) A I R1929 P O 209; 118 Ind. Oas. 268; 33 0 W 
N 977; 57 M L J 184; Ind. Rul, (1929) P O 308; 30L 
W 407;500L J 345;10 P L T 807; 31 Bom. L R 1383 


@Œ 0). 
(T) A IR 1926 Lah, 544; 95 Ind, Cas, 956. 
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all lawful means of realizing his decree before 
finally dismissing the application for execution." 

As I understand the judgment of the 
learned Judge, what was meant was that 
the executing Court should not have been 
hasty to dismiss the pending application for 
the arrest of the judgement-debtor merely 
because the decreesholder had not been 
able to find him but should have allowed 
the application to remain pending so that 
the decree-holder would have had a further 
opportunity of ascertaining the whereabouts 
of the judgment debtor. I would dismiss 
Miscellaneous Appeal No. 47 with costs. 
With regard to Miscellaneous Appeal No. 46, 

“there does not seem to be any difference in 
principle between ån attempt to proceed at 
a late stagein the execution proceedings 
against properties which it was not sought 
to proceed against in the original applica- 
tion and an attempt at a late stage to pros 
ceed against a person other than the person 
against whom it was originally sought to 
execute the decree. Reference was made by 
Mr. Mullick on behalf of the decree holder 
to a decision of the Bombay High Oourt in 
Shankar Balchand v. Hira Lal Balchand 
(8). There an application had been pre- 
sented within time against the judgment 
debtor. On the death of the latter, more 
than 12 years after the date of the decree, 
it was sought to continue the proceedings 
against the legal representative of the de- 
ceased. It was held that it was not a fresh 
application within the meaning of s. 48. 
That case is distinguishable from cases of 
the kind before us. Here the original judg- 
ment-debtor died before the expiry of 12 
years from the decree. The decree holder 
chose to initiate execution proceedings 
against Kesho Prasad only. Now he seeks 
to proceed against Madho Prasad. His 
present application cannot be viewed as 
merely ancillary to the original application, 

The decision in Sheogobind Ram v. 
Kishunbansi Kuer (9) is also distinguish- 
able. There, the substantial question was. 
whether an application for amendment of 
a petition for execution was entertainable. 
The application was within 12 years from 
the date of the decree and not, as in the 
present case, beyond the period of 12 years. 
As there appears to be no difference in 
principle between the application to im- 
plead Madho Prasad Singh and the appli- 
cation to proceed against the immovable 


(8) AIR 1931 Bom. 425; 134 Ind. Oas. 730; 33 Bom 
LR 858; Ind. Rul. (1931) Bom. 538. 

(9) 11 Pat. 546; 138 Ind. Oas. 91; A IR 1932 Pat, 
222; 13 P L T 318; Ind. Rul, (1932) Pat, 171. 
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dismiss also Miscellaneous Appeal No 46 
with costs. In Miscellaneous Appeal No. 
379 of 1938 we have been asked to take 
steps to protect the appellant judgment- 


_debtor from the possibility that as a result 


of the proceedings in the United Provinces 
under the Encum. Estates Act, 1934, 
the decree-holder may succeed in realizing 
more than he is justly entitled to under the 
decree for costs. Before us there are fo 
materials indicating that the decree-holder 
has citker realized more than he is entitled 
to or that he intends to do so. The pro» 


ceedings in the United Provinces are beyonde 


our jurisdiction and weere not in a position 
to stay them. This appeal must also fail 
and be dismissed with costs. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1544 of 1939 
February 2, 1940 | 
Epe.ey, J. 
ABDUL MAJID AND orHERs—OssacTtoRs— 
i | PRrTITIONRRS 
versus 

ALTAB ALI anp ofazRs—Opposits PARTY 

Bengal Tenancy Act (VIII of 1885 as amendedin 
1928), s, 26-F—Share of holding purchased by person 
before Act of 1928 came into force—Person not re- 
cognized as tenant by landjord—If can apply for 
pre-emption under s. 26-F, = 

It is mecessary for a person who files an applica- 
tion for pre-emption under s. 26-F, Ben. Ten. Act 
to show that he is a co-sharer tenant of the holding. 
In the case of a transfer made before the Ben, Ten. 
Act of 1928 came into operation the transferee could 
only become a tenant if he had been recognized by 
the landlord. If, therefore, a person who pur- 
chased a share of the holding before the Ben. Ten. 
Act of 1628, came into operation was never recogniz- 
ed asa tenant by the landlord, he has no locus standi 
to apply for pre-emption under s. 26-F. 


©. Rule issued from an order of the Bub- 
Judge, Tipperah (Comilla), dated August 21, 
1939. 


Mr. Upendra Kumar Roy, for the Peti“ 
tioners. 

Mr. Hemendra Kumar Das, 
Opposite Party. 


Order. —This rule arises with reference 
to an application fcr pre-emption which 
was filed under the provisions of s. 26-F 
of the amended Ben. Ten. Act, by a man 
named Altab Ali, opposite party No. 1. 
His contention, according to his petition 
“under s. 26-F, Ben. Ten, Act, was to the 
effect that. he was a co-sharer in respect 


for the 


-of a certain holding, a share of whichhe 


| ABDUL MAJID Y. ALTAB ALI (OAL.) 
“properties of Kesho Prasad Singh, I would 
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had purchased from a man named Naib Ali 
on December 7, 1928. He therefore made 
an application under s. 26-F of the Acton 
the ground that a portion of the holding in 
respect of which he was a cossharer had 
been transferred to Abdul Majid and 
others in October 1938. The application 
for pre-emption was contested by the peti- 
tioners in this case on the ground that 
Altab Ali bad no locus standi to make the 
application. The trial Court decided that 
Altab Ali was a co-sharer and therefore 
allowed his petition. Abdul Majid and his 
co-purchasers then appealed to the lower 
Appellate Court and the learned Subordi- 
nate Judge decided the matter on the foot- 
ing that even if Altab Ali had not been 
recognized as a tenant by his landlord, he 
was nevertheless entitled to the benefit of 
s. 26-F, Ben. Ten. Act, because the pur- 
chasers of the portion of the holding which 
he sought to preempt had no right to 
question his title. The main contention 
urged on behalf of the petitioners-in this 
case is that although admittedly Altab Ali 
purchased his share of the holding before 
the Ben, Ten. Act of 1928 came into 
operation, he was never recognized as a 
tenant, and he therofore had no locus standi 
to apply for pre-emption under s. 26-F, 
Ben. Ten. Act. In my judgment, the view 
expressed by the learned Subordinate 
Judge with regard to the law on this 
matter is erroneous. It is true that it has 
been held in Behari Lal v. Sindhu Bala 
Dasi (1) that, 

“in cases of transfer for value title unquestionably 
passes from the transferor to the transferee even 
though there is no recognition by the landlord; in 
other words, a transfer of this description cannot 


be impeached by the transfer or though the lard- 
lord may possibly refuse to recognize the transfer." 


At the same time, in connection with an 
application under. s, 26-F, Ben. Ten. Act, 
it is incumbent upon the application to 
show that he possesses the requisite status 
to enable him to file the applicant. It 
is therefore necessary for a person who 
filed an application for pre-emption under 
this section to show that he is a co-sharer 
tenant of the holding. Although no one 
but his landlord may be ina position to 
dispute his right to retain the land which . 
has been transferred to him, this does not 
mean that he has acquired the status of 
a tenant within ,the meaning of the Ben. 
Ten. Act. Under s. 3 (17) of the Act it 
is provided that a tenant means 
“a person who holds land under another person, and 


(1) 45 0434; 41 Ind. Cas. 878, AI R 1918 Oal. 561; 
27 OL J 497; 22 O W N 210 
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is, or but for a special contract would be, liable to 
pay rent for that land to that person.” 


A ‘landlord’ ing. 3 (6), Ben. Ten. Act, 
is defined in the following terms; “Lande 
lord means a person immediately under 
whom a tenant holds, and includes the 
Govt.” It will therefore follow that in 
the case of a transfer made before the 
Ben. Ten, Act of 1928 came into operation 
the transferee could only become a tenant 
if he had been recognized by the landlord. 
In my judgment therefore the learned 
Subordinate Judge has decided this matter 
from a wrong standpoint. In the view 
which he adopted he did not examine 
the question whether or not Altab Ali had 
in fact been recognized by the landlord 
aud consequently whether he had become 
co-sharer tenant within the meaning of 
s. 26-F, Ben. Ten. Act. Having regard to 
the matter mentioned above, it is neces- 
sary that this case should be remanded to 
the trial Court for further consideration, The 
parties will be allowed to adduce such 
further evidence as they consider necessay 
for the purpose of enabling the learned 
Munsif todecide whether Altab Ali is a Coe 
sharor tenant within the meaning of 
8. 26-F, Ben. Ten. Act, and whether ke 
had ever been -reccgnized as a tenant by 
his landlord. The initial onus will of course 
lie upon Altab Ali to establish his status 
. a8 & cosharer tenant on the date of the 
application before he will be in a position 
to succeed in a proceeding of this sort. If 
the parties wish to raise any question other 
than those mentioned above, it will be 
open to the learned Munsif to consider 
their applications to this effect on their 
merits, Costs will abide the final result, 
The hearing-fee in this Oourt is assessed 
at two gold mohurs. 


a, Case remanded. 


PATNA HIGH COURT 
Letters Patent Appeal No, 27 of 1939 
August 5, 1940 
HARRIES, O. J. AND FAZE ALI, J. 
OUTTACK MUNIOIPALITY—APPELLANT 
versus 
SURENDRA NATH SAHU~—Rgsponpent, 
| Bihar and Orissa Municipal Act (VII of 1922), 
as. 282 (1), 291 (j)—S. 282 (1), whether contemplates 
annual license—Druggist paying license fee fized in 
lump sum—Whether canbe made to pay it annudlly 
by subsequent amendment of bye-law. 

Once a druggist’s shop is registered, the Gommis- 
sioner must grant a license, and the license is not 
an annual one but is a license which permits the 
occupier of those premises to sell certain drugs for 


. OUTTAOK MUNICIPALITY Y. SURENDRA NATH SAHU (PAT.) 


495 


an indefinite period. Consequently, once the druggist 
has paid the license fee fixed in lump sum he can- 
not, by subsequent amendment of bye-laws, be made 
to pay it annually. 

L. P, A. against a judgment of Mr. Justice 
Mohamad Noor, dated August 9, 1939. 

Mr. G. P.: Das, for the Appellant, 

Mr. S. M. Gupta, for the Respondent. 

Harrles, C. J.—This isa Letters Patent 
appeal from a decision of Mohamad Noor, J., 
upholding concurrent decrees of the Courts 
below passed in favour of the plaintiff- 
respondent. The plaintiff-respondent 
brought a suit against the Cuttack Municie 
pality claiming a dgclaration that the Muni- 
Cipality were not entitled to charge an 
annual license fee in respect of druggists’ 
shops registered in the Municipality. The 
learned Munsif who heard the case came 
to the conclusion that the byé-law upon 
which the Municipality relied was ultra 
vires the Bihar and Orissa Municipal Act, 
1922, and he decreed the plaintiff's claim 
for the declaration, On appeal the lower 
Appellate Court upheld this decision which 
was again affirmed in second appeal by 
Mohamad Noor, J. The facts of the case 
can very shortly be stated as follows: The 
respondent is a medical practitioner who 
occupied certain premises which have been 
used asa druggist’s shop for over twenty 
years. Some time after the Bihar and Orissa 
Municipal Act, 1922, came into force the 
Municipality, acting under the provisions 
of s. 291 (j) of the-Act, fixed a fee for the 
granting of a license to holders of druggist 
shops. Such a license is made necessary by 
reason of the provisions of s. 282of that 
Act. The fee fixed for the license appears 
to have been Rs, 20 and the bye-law of the 
Municipality was confirmed by the Local 
Govt. as required bys. 354 of the Acton 
June 1, 1929. The Gazette of that date has 
this item : 

“Bye-law framed by the Oommissioners of the 
Outtack Municipality under s. 291 (f) and (j), Bihar 
and Orissa Municipal Act. The fees for the grant 


of a license under s, 282 of the Bihar and Orissa 
Municipal Act shall be Rs, 20," 


There can be no questioa, and indeed it 
is not denied, that the respondent paid 
Rs. 20 after this bye-law came into force. 
The Municipality, however, claimed a Tight 
to demand Rs, 20 per-annum, and this 
they did until the year 1931. In that year 
the Municipality amended this bye-law and 
substituted “Ks. 10” for “Rs, 20,” and this 
amendment was confirmed by the Local 
Govt. on September 7, 1931, and notifica- 
tion of the amendment and confirmation 
appeared in the Gazette of that date, After 


496 NYAPATI VIZIA RAMA MUTI V, NYAPATI BURYANARAYSNA MURTI (MADR.) 


this date the license fee was Re. 10 and 
not Rs, 20, and though it was not stated 


that the fee was an annual one the Mnni- 


cipality claimed from the druggists in the 
town this sum of Rs. 10 annually. The rese 
pondent, among others, paid this sum for 
some years under protest. The Municipality, 
realizing the difficulties that they were in, 
again amended their bye-laws, and this 
amendment was confirmed by the Local 
Govt. and published in thee Gazette Sf 
April 9, 1934. By that amendment the fee 
for a druggist’s license was stated to be 
not Rs.10 but Rs. 10 a year. This is the 
first mention in the official notifications ofe 
an annual fee beinge chargeable. The 
section requiring premises kept for the 
retail sale of drugs to be licensed is s. 282 
(1), Bihar and Orissa Municipal Act. That 


section is jn these terms: 


“No shop or place shall be kept for the retail sale 
of drugs recognized by the British Pharmacopoeia, 
not being also articles of ordinary domestic con- 
sumption, unless the same has been registered in 
the office of the Commissioners., The Oommissioner 
shall upon registration, grant the keeper of such 
shop or place a license which he shall be bound to 
display in some conspicuous part of his premises..." 

Once a druggist’s shop is registered, it 
would appear that the Commissioner must 
grant a license, and the license is not an 
annual one but is a license which permits 
the occupier of those premises to sell certain 
drugs for an indefinite period. The section 
permitting the Municipality to levy a „fee 
for such license is s. 281 (j) of the Act, and 
that is in these terms: 

“The Commissioners at a meeting may make bye- 
Jaws consistent with this Act fixing the fees for the 
grant of any license under this chapter.” 

There can be no doubt that the Munici- 
pality had a right to fix a fee for the license 
granied tothe respondent to sell drugs on 
these premises. The fee fixed was not an 
annual one but a lump sum one of Rs. 20. 
The respordent paid that fee, and I cannot 
see Low he can be ccmpelled to pay any 
further sum. He paid the fee fixed for his 
licenee,. and he obtained the license, which 
entitles him to carry onthe sale of drugs 
on these premises. Had the license been 
an annual one, different considerations 
would have arisen; but the section does 
not contemplate an annual license, and no 
one suggests that the license granted to the 
respondent was an annual one. His pree 
mises were registered, and the Commis- 
sioner, a8 he was boundto do, granteda 
license permitting the sale of drugs cn these 
premises, Having paid allthat the law re- 
quired him to pay for the license, he could 
not, in my view, be made to pay more by 
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an amendment of these bye'laws to make 
the fee payable an annual one. It may-be 
argued - hereafter that this amendment 


-making the fee an annual one is ultra vires 


the statute; but it is unnecessary for me 
to express any opinion on that question 
in this particular case, though the lower 
Courts and Mohamad Noor, J. have express- 
ed their views cn the subject. For the 
decision of this case it is sufficient to say 
that the respondent, having paid. the pree 
scribed fee, cannot by a subsequent amend- 
ment be compelled to pay more. The fee; 
which was fixed and which he paid, was a 
lump sum fee for all time, and that being 
sc, he could not be made to pay any fur- 
thersum. Asli have said, I prefer in this 
case to express no opinion as to the rights 
of parties when a new license is granted 
under this section. That matter can be 
considered when the facts give rise to the 
question. In tte present case however there 
is no possible grcund upon which the 
Municipality can demand further payment 
when it is abundantly clear that the res- 
pondent paid what was by law fixed in 
1929 as a lump sum fee for this license. 
Having paid that, his liability was at an 
end. In the result therefore I hold that the 
plaintiff-respondent was entitled to a declara. 
ticn that he personally was not liable to. 
pay any further amount in respect of the 
license granted to him under e. 282, Bihar 
and Orissa Municipal Act. For these reasons 
this appeal must fail and I would dismiss. 
it with costs, 


Fazi All, J.—I agree. 
D. Appeal dismissed, 





MADRAS HIGH COURT 
Second ja e 812 to 810 of 
1934 


December 12, 1938 
VENKATARAMANA Rao, J. 
NYAPATI VIZIA RAMA MURTI~— 
PLAINTIFE-—APPELLANT 
versus 
NYAPATI SURYANARAYANA 
MURTI AND OTHERS—DEFENDANTS 
— RESPONDENTS 
_ Provincial Small Cause Caurta Act (IX of 1887), 
8. 23, Sch. II, Art. 7—Suit for rent of small cause 
nature—Plaintif/’s co-sharers added as defendants— 
Question of title as shares of co-sharers coming up 
for determination—Suitt held ceased to be of small. 
cause nature and fell under Sch. IT, Art.7. 
Where the suits instituted by the landlord against 
his tenants for rent were of a small cause nature 
but asobjections by the tenants asto the right Op ` 
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the plaintiff to the rent, the plaintifi's co-sharers: 
‘were also added as defendants : 
. Held, that though at the inception the suits were 
for rent, after the joinder of co-sharers they ceased 
to be suits merely for rent and the declaration of 
title tothe plaintiff's share became really a sub- 
stantial question for decision as against the co- 
sharers, the suit could not be one of asmall cause 
nature because the question in issue between them 
was one of title, that is, to what shares in the lands 
were each entitled to? Therefore, the nature'of the 
suit must be judged after the joinder of the parties 
in considering whether a second appeal would lie 
or not. As the suits ceased to be merely for rent 
and the declaration of title was not merely an inci- 
dental relief but also a substantial relief on which 
the consequential relief as to the famount of rent 
that the plaintiff would be entitled to would de® 
pend, the suits ceased to be ofa small cause nature- 
They would virtually be suits involving an appor- 
tionment of rent of immovable property within the 
meaning of Art. 7 of Sch. II to the Prov. Small 
Cause Courts Act. 43 Ind, Cas, 78 (5), relied on 
92 Ind. Cas, £99 (4), explained, 45 Ind. Oas. 11 (1), 
116 Ind. Cas, 114 (2)and 17 Ind. Cas. 704 (8), distin- 
guished, (p, 428, cole. 1 & 2.) 


S, A. against the decrees of the District 





VIZIA RAMA MURTI V, SURYANARAYANA MURTI (MADR.) 


497 


“Court, Ganjam at Berhampore, in A. S. Nos, 


- 882 to 410 of 1930. 


Mr. V. Govindarajachari, for the Appel- 
lant. 


Mr. B, Jagannadha Doss, for the Respon- 
dents, 


Judgment,—This batch of 29 second 
appeals drisesout of suits instituted by 
the plaintiff-appellant for recovery of 
rent from various tenants in the occupa: 
tion of the lands in the two villages of 
Jagannadhapuram and Venkatarayapuram 
in the Ganjaran district, The lands com- 
prise three varieties, (1) Kaniyal (2) 
Kondholo and (3) Bogodo. The plaintiff 
is one of the co-sharers along with Nyapati 
Seetharamamma and Nyapati Suryanaray- 
anamurthi. The relationship of these 
three sharers will appear from the follow- 
ing pedigree : 





sissy jes 
l | IN | 
Jaganna Seenayya sie ss ras ee 
| 
Vijayaramamurthy Ramanna Seenayya : daughter (Mangu 
| Buchamma. family), 
| Venkabtaesri- 
J agannadha Rao Pattabiramayya ea 
| < 
Narasanna : 
Seetharamamma a. <a l 
(defendant No. 4.) Vijayarama- Suryanarayanamurti 
murti (defendant No. 3.5 
(plaintiff.) : 


It will be seen from the above that 
Sitaramma is the widow of Narasanna 
whose father Jagannadha Rao was the 
brother of Pattabiramayya, the father of 
the plaintiff, and that Suryanarayanamurti 
is the brother of the plaintiff being the 
other son of Pattabiramayya, The plainte 
iff claimed half a share in the Kaniya 
lands and three-fourth share in the Kondolo 
and Bogodo lands. In the Kaniya lands 
he admitted that Sitaramamma was entitled 

“to a fourth share and Suryanarayanamurti 
another fourth share. In the Kondolo and 
Bogodo lands he admitted that Suryanara- 
yanamurti was entitled to a fourth share 
but denied that Sitaramamma had any 

“ share therein. The Kanisa lands are lands 

- which have been from time immemorial 
under cultivation and Kondolo and Bogodo 
lands originally waste lands but subse= 
‘quently brought under‘cultivation, The 
plaintiffs did not first implead Sitaramame 
ma and Suryanarayanamurti as parties to 
tke suit buton objection raised by the 


191—63 & 64 


tenants they were added as defendants in 
the suits, After they were impleaded as 
Parties they disputed the claim of the 
plaintiff in regardtothe shares. Sitara- 
mamma alleged that she was entitled to a 
half share in all the Kaniya, Kondolo 
and Bogodo lands, Suryanarayanamurti , 
admitted that he was entitled only to a 
one-fourth share inthe Kaniya lands but 
stated that he was entitled toa half share 
in the Kondolo and Bogodo lands denying 
the title of Sitaramamma to any share 
therein. Both the lower Courts concurrent- 
ly found in favour of the claim set up by 
Sitsramamma, that is, they held that the 
Plaintiff and Suryanarayanamurti were 
each entitled only to a fourth share in 
the suit properties and that Sitarmamma 
was entitled to a half share, Hence these 
second appeals by the plaintiff. Both the 
tenants as well as Sitaramamma and 
Suryanarayanamurti are respondents to 
the appeals, 

Mr, Jagannadha Das on behalf of the 


me 


om 


of the land 
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respondents raised a preliminary objection 
that no second appeal would lie, the suits 
beingone for rent and of a. small cause 
nature having regard tothe valuation in 
the plaints by virtue of s. 102, Civil P. O. 
He relied on a number of cases for the 
purpose of showing that the mere fact 
that a question of title has been adjudi- 
cated upon will not make the suits any 
tke less suits cf a nature cognizable by 
the Court of small causes, because, the 
adjudication as to title is only incidental 
to the main relief claimed in the suits. 
All the cases referred to by him are cases 
where the ccnflict was enly -between land- 


- Jord and tenant but where the question 


arises as to tke proper share which a 
landlord will be entitled to in a piece of 
land and for the purpose cf determination 
of thatshare the co-shsrers are made par- 
ties, it would seem tome that so far as 
the cosharers are concerned, the suits sre 
in substance for a Qeclaraticn of the 
plaintiff's share to the land, That being 
80, the suits cannot beof a small cause 
nature. In this case,though atthe incep- 
tion the suits were for rent, after the 
joinder of Sitaramamma and Suryanaraya- 
nemurti they -ceased tobe suits merely 
for rent and the declaration of title to the 
plaintiff's share became really a subs 
stantial question for decision. I will now 
briefly refer to the decisions relied, on 
by Mr, Jagannadha Das and Mr. Govin- 
darajachari in support of their respective 
contentions, Subarmania Iyer v. Namasivaya 
Asari (1) was tke first case referred to 
by Mr, Jagannadha Das. In that case 
the suit was admittedly cne of a small 
cause nature when it was filed, At the 
date of the second appeal, by the amend- 
ment of the Provincial Small Cause Courts 


. Act, the suit ceased to be of a small cause 


nature. Tke question therefore was whe. 
ther arecord appeal would lie in view of 
the fact that there has been an amendment 
to the Act. 

It was held that a second appeal would 
nct He cn the principle that a vested 
right to the finality of tke judgment 
accrued to the successful party and the 
amendment of the Act could not affect that 
vested right. In Bapayya v. Viswa Sundara 
(2) the suit was for .use and occupation 
against an inamdar. The 


-(1) 35 M L J 377; 45 Ind. Oas. 11; AIR 1918 
Mad. 162; 23 M L T 255; (1918) MW N 238, 8L W 


314, 
(2) AIR 1929 Mad. 389; 116 Ind. Cas, 113; 40 L 


W 365; Ind. Rul, (1929) Mad. 498. 
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question of title was raised by the de 
fendant inhis written statement and the 
suit which was originally filed in a Small 
Cause Court was transferred under s. 23, 
Provincial Small Cause Courts Act, to the 
original side of the Court, before which 
the suit was pending. It was held that 
the question of title was only incidental 
and the suit did not cease to be one of a 
small cause nature and no second appeal 
would lie. Similarly, in Veeraraghave 
Iyengar v. Villat Moopai (3) the suit was 
forrent by a landlord against hia tenant 

«and there was a prayer for adeclaration 
that the plaintiff was entitled to melwaram. 
It was held that the declaration of a right 
to receive the melwaram was only inci- 
dental and the suit was therefore one of 
asmall cause nature and no second appeal 
would lie. The case relied on by Mr. 
Govindarajachari, Prayaga Dass Jeevarun 
v. Doraiswami Iyengar (4) does not throw 
much light on the matter. There is an 
observation to the effect that where the 
plaint and written statement show that 
the issue tobe fought out and decided 
js one of title, the suit cannot be cone 
sidered tobe one of a small cause nature. 
Nobody need dispute this proposition. In 
this case the suit was for rent and admit- 
tedly one of a small cause nature against 
the defendants tenants. 

But, as against the co-sharers, the suit 
could not be one of a small cause nature 
because the question in issue between 
them wasone of title, thatis, to what shares 
in the lands are each entitled to? There- 
fore, the nature of the suit must be judged 
after the joinder af tbe parties in consider- 
ing whether a second appeal would lie 
or not. As the suits ceased to be merely 
for rent and the seo of title is not 
merely an incidental relief but also a 
substantial relief on which the consequen- 
tial relief astothe amount of rent that 
the plaintiff would be entitled to would 
depend, the suits ceased tobe ofa small 
cause nature. They would virtually be 
suits involving an apportionment of rent. 
of immovable property within the meaning 
of Art. 7 of Sch. Il tothe Provincial Small 
Oause Courts Act: ef. Rangiah Chetti v 
Vajuavelu Mudaliar (5). The second appeals. 
would therefore lie. I therefore overrule 
the contention of Mr. Jagannadha Das. 


(3) 23M L J 517; 17 Ind. Oas, 704. 

(4) A 1R1926 Mad. 656; 92 Ind. Oas. 899; 23 LW 
520; (1926) M W N 528, 

(3) 41 M 370; 43 Ind, Cas, 78;A I R 1918 Mad. 557; 
33 MEL J 61 
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(His Lordship then discussed the merits of 
the case), 
* x * kl 

On a consideration of the entire evidence 
and the probabilities of the case, I am of 
the opinion that the view taken by both 
the Courts that the plaintiff has not suc- 
ceeded in proving his exclusive title to 
Buchamma’s share of the lands by adverse 
possession is correct. Of course, in regard 
to Bogodo and Kondolo lands of the family, 
adverse possession was set up but it could 
` hardly be maintained in the face of the 
decree in O. S&S; No. 21 of 
therefore come to the conclusion that the 
finding of both the lower Courts that the 
plaintif isonly entitled to a fourth share 
in Kaniya, Bogodo and Kondolo lands is 
correct and must be affirmed. The second 
appeals accordingly fail and are dismissed 
with costs. Advocate’s fee Rs. 200 for all 
the appeals. Leave to appeal refused. 


ND. Appeals dismissed, 





CALCUTTA HIGH COURT 
Appeal No. 935 of 1938 
August 29, 1939 
R. O. Mrrrar AND MOHAMAD AKRAM, JJ. 
PROVINCE of BENGAL—Dzrenpant— 
APPELLANT 


versus 
MRITUNJOY ROY CHOUDHURY— 
PLaInTIFF—RESPON SENT 

Bengal Regulation (II of 1805), s. 2—Suit or 
proceedings by Government to resume and assess to 
revenue lands under invalid lakherajes—Cause of 
action, when accrues—Claim barred under 8. 2, 4 
revives by repeal of Regulation II of 1805 by Act 
VIII of 1868—S. 2,whether repealed by Act XIV 
of 1859—Limitation Act (IX of 1903), Art. 149— 
Whether proceedings by Collector for assessment of 
revenue on invalid lakhorajes *under Regulation II 
of 1805, are suita, e 

a suit or proceeding by Govt. to resume and 
assess to revenue lands under invalid lakherajes 
which it had the right to resume, that is lakherajes 
created between August 12, 1765 and December 1, 
1790, the cause of action dates from the date when 
the invalid grant was made, at least when the 
grantee took possession under such a grant. The 
Govt. may know of it ornot andthe claim must 
be preferred in a“ Court of Civil Justice ” within 
60 years from that time, as longas s. 2, second, of 
Regn. II of 1805 wasin force. [p. 502, cola. 1 & 2.) 

The repeal of Ben. Regulation II of 1805,in 1868, 
by Act VIII of 1868, would not revive the Govt's. 
right to assess barred under s.2o0f Regn, IL 
1805. Appasami Adayar v. Subramanter (4) and 10 
Ind. Oas. 477 (5), ‘relied on. [p. 502, col, 2.) 

It cannot be argued that Act XIV of 1859, had 
by necessary implication repealed s. 2, second, of 
Regulation II of 1805. 

Quaere.—W hether proceedings by the Oollector for 
assessment of revenue on invalid lakherajes under 
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the provisions of Regulation II of 1805, are suits 
within the meaning of Art. 149, Lim. Act. (p. 504, 
col, 1.) . 

A. from the appellate decree of the 
agri Judge, Rangpur, dated March 2, 
1938. 


Mr. Ramaprasad Mookerjee, for the 
Appellant, 


e Mesars, Heramba Chandra Guhu and 
DALE nayaka Banerji, for the Respon» 
ent, 


Judgment.—This appeal is by the defen» 


1890, I have. dant, the Province of Bengal, from the 


judgment ande deares of the District Judge 
of Rangpur dated March 2, 1938, by which 
the judgment and decree of the Munsif, 
Second Court, Rangpur, dated July 31, 
19:7 has been affirmed. The subject-matter 
of the suit is 199.23 acres cf land in Mouzas 
Ganeshpore and Pirabad held without pay- 
ment of revenue from at least 1805. No 
attempt had been made on the part of the 
Govt. to assess it with revenue before 
1935. The plaintiff-respondent is the owner 
of a permanently settled estate, being Touzi 
No. 161 of the Rangpur Collectorate, The 
lands in suit lie within the geographical 
limits of that estate. When settlement 
proceeding under Chap. X, Bən. Ten. Act, 
was in progress resumption proceedings 
were started by the Settlement Officer which 
culminated in a resolution passed by the 
Board of Revenue on July 31, 1935 declare 
ing that the said lands were liable to be 
assessed withrevenue. In pursuance of the 
said resolution a sum of Rs, 381 was 
assessed as revenue, Shortly after, the 
Plaintiff brought this suit for a declaration 
that the lands were not liable to be assassed 
with revenue and the assessment made is 
illegal. The grounds on which he wishad to 
sustain his suit are two ia number: (i) 
that he and his predecessors had baen 
holding the lands as revenue free property 
from before August 12, 1765, the date of 
the accession of the East India Company 
to the Dewani, under a revenue free grant 
from Raja Mansingh The Govt, has 
accordingly no right to challenge his 
revenue free title in view of the provisions 
ofs. 2 of Regn. XIX of 1793; (ii) that 
the right of the Govt. to assess it with 
revenue was barred by time, 

Both the Courts below have negativel the 
plaintiff's claim based on the first ground, 
but the second conteation of tae plaintiff 
has been given effect to by both ths Courts 
below. The lowar Appallate Court found 
that the plaintiff's predecassora ware in 
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possessicn at least from 1805 without pay- 
ment of revenue, The first ground taken 
by the plaintiff cannot be reagitated by him 
before us, as findings of fact conclude him, 
The only point therefore which we have 
to consider is whether the Govt.’s claim is 
barred by the lapse of time. The first 
Regulation of importance is Regn. XIX, 
of 1793, the Regulation dealing with non- 
Badshahi grants. We need not consider the 
provision, though they are of a similar 
nature, of Regn. XXXVII of 1793, which 
relates to Badshahi grants, as the plaintiff 
does not claim revenue free title irom a 
Badshahi grant. The provisions of 
Regn. XIX, classify lakherajes into three 
principal classes according to point of time. 
(1) If the lakheraj grant is proved to have 
been made befcre August 12, 1765, the 
date of the Dewani to the East India 
Company, the grant is not to be questioned. 
(2) If the grant had been made after 
August 12, 1765, and before December 1, 
1790, the grant is to be deemed invalid 
unless made or confirmed by the Govt. 
or by a duly authorized officer of the 
Govt. (3) If the grant had been made 
after December 1, 1780 without the authority 
of the Governor-General in Council it is 
to be void and of no effect. There is a 
fundamental distinction between invalid 
grants falling in the second class and those 
falling within the third class, The grantees 
falling within the second class of invalid 
lakherajes are {not to be dispossessed. 
Their proprietary rights are recognized; 
they are not to be dispossessed but their 
lands are to be assessed with revenue only, 
fess. 4 and 5) according to the principles 
laid down in the Regulation. The grantees 
falling within the third class of invalid 
grants ate to: be dispossessed and their 
lands annexed to the permanently settled 
estate within the ambit of which they 
lie. 

Invalid grants falling within the second 
class are sub-divided into two divisions in 
reference to area, lf the area be 100 bighas 
or more the right to assess would remain in 
the Govt. and the Govt. is to have the 
assessed revenue. Ifthe area be less than 

. 100 bighas the zamindar within the ambit 
of whose estate they lie is given the right 
to assess and to have the benefit of the 
yevenue assessed without being required to 
pay more to the Govt. than what he was 
to pay a8 revenue on account of his 
permanently settled estate. These provisions 
accordingly give the Govt. right to assess 
Jand which form the subject of an invatid 
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lakheraj grant created within the period 
of August 12, 1765 and December 1, 1790, 
provided that the lands included in one 
single grant is 1C0 bighas or more in area. 
With regard to invalid grants of the third 
class, whatever the area thereof be, all the 
rights conferred by 5,10 of the Regulation 
belong to the proprietor of the permanently 
settled estate within the ambit of which 
the lands lie and no rightis retained by 
the Govt. unless the Govt. was in khas 
Possession, 1, e., unless the lands lay not 
within the ambit of an estate permanently 
«settled to a proprietor but within an area 
hela in khas by the Govt, The zamindar 
is given the right to summarily dispossess 
the grantee. He may at his option howcver 
allow the grantee to retain possession and 
assess him with rent. In view of these 
provisions, the Govt. would have no right 
to assess the lands in suit except on the 
assumption that they were included in an 
invalid revenue free grant created after 
August 12,1765 and before December 1, 
1790, As the point was not raised in this 
form we would, in deciding the question of 
limitation, proceed on the hypothesis that 
the Jands in suit were included in an 
invalid revenue free grant which the Govt. 
could in law resume, The finding of the 
learned District Judge is that the grantee 
was in possession from: 105 at least and 
that finding is supported by the fact that 
the person in possession madea return to 
the Ocllector in 1212 B.S. (1805) (Ex. 2) 
showing there that he was in possession 
under a revenue free grant made for main» 
tenance (khangi petbhaia—maintenance for 
family). < 
The said Regulation provides for the pre- 
paration and maintenance of periodical 
registers of lakheyaj lands, i. e. lands-held, 
z. e. actually possessed, revenue free under 
grants made previous to December 1, 1790 
(s. 23) and grantees in possession who may 
claim to hold under grants made before the 
said date are required, under a penalty, to 
register their lauds (s. 24) within a year of 
the publication of the notice, the terms and 
the manner of publication of which are 
set out in s. 25. Section 26 provides that 
if such a grantee omits to register his 
grant with the particulars required within 
the said time, the land included in his grant 
shall become subject to payment of reves 
nue “as if it had been adjudged liable to’ 
the payment of revenue by a final decree of 
a Court of Judicature.” Section 27 provides 
that after the expiry of the period limited 
for registration of such grants all grants 
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not on the register are to be taken as in- 
valid as far as exemption from revenue was 
concerned. In both cases the Collector is to 
proceed to assess revenue. We will have to 
consider now the significance of the sentence 
which we have quoted above within inverte 
ed commas. 

The Preamble to the Regulation states 
that to obviate allinjustice and extortion 
the claim of the public on the land of 
the grantees "(provided they register their 
grants as required in the Regulation)” 
shall be tried in Oourts of Judicature, so 
that no such exempted lands may be sube 


jected to the payment of revenue, until the” 


title of the proprietor shall have been 
adjudged invalid by a final judicial decree. 
The enactments on the subject are in ss. 12 
and 14. The object of the register is to 
let the Collector have in his possession the 
. particulars of lands actually held revenue 
free so that he may initiate steps for the 
establishment of the right of the Govt, to 
assess, Section 14 requires the Collector to 
report tothe Board of Revenue if he be- 
lieved that a piece of Jand was improperly 
held and possessed free of revenue. That 
section provides that prcceedings to impose 
the public demand are to be started by the 
Collector only with the sanction of the 
Board of Revenue and s. 12 enacts that such 
Proceedings must be started in the Courts 
of Dewany Adalat (Oourts of Civil Judica- 
ture) That section enacts in express 
terms that the nullum temporis principle 
is to apply to such proceedings. The 
cardinal principle therefore that is formul- 
ated in this Regulation is that lakherajes 
created between August 12, 1765 and 
December 1, 1790, cannot be assessed to 
revenue till they are adjudged invalid by a 
decree of the Civil Court. Accordingly in 
s. 26 the effect of the omisbion to register is 
stated in that form, namely as if there wasa 
fina] decree of a Court of Civil Judicature 
pronouncing the grant to beinvalid. One 
thing is apparent from s. 14. It is that 
the Oollector is to inform the Board of 
Revenue, whenever he finds lands exceed- 
ing 100 bighas in area held revenue free 
which according to his opinion is held under 
an invalid grant, no matter from what 
source he gets his information, either from 
an entry in the periodical register maintain- 
ed under s. 22 or from any other source and 
the enactment in s. 12 is of universal appli- 
cation. | 

- The Preamble to Regn. VIIL of 1800 
shows that by reason of the complicated 
provisions relating to the preparation and 
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maintenance of the periodical registers 
under s. 22 of Regn. XIX of 1793 and of 
the several copies in different languages, 
such registers were left incomplete, The 
said Preamble also indicates that the publi- 
cation of the notice rsquired by s, 25 had 
not also been made at all places within the 
Province. That Regulation simplifies the 
Tegister and directs the register to be kept 
én two paris, Mal and lakheraj, arranged 
according to local divisions—The pergunahs. 
The Collectors were also required to publish 
again the notices under the procedure men» 
tioned in s. 25 of Regn, XIX of 1793 
(s. 19). Sectiqn 7 „authorized the Collector 
to demand particulars from lakherajdars 
and s. 10 extends the period for registration 
of lakherajes by a further period of one 
year from the publication of the said notices 
and re-enacts that after the expiry of the 
said time lakherajes not on the registera 
are to be assessed to revenue. Although 
the pergunah register required to be started 
and maintained by Regn. VILE of L800 was 
simpler in form than the periodical register 
to be prepared and maintained under 
Regn, XIX, there was not much improves 
ment. That register was kept incomplete : 
see Bipradas Pai Choudury v. Monorama 
Debi (L). From the mere fact that there is 
no entry in the lakheraj part of the pere 
gunah register relating to a particular 
lakeraj it cannot be taken or presumed 
that the lakherajdar had omitted to take 
steps to register his grant, In the case 
before us no such point was raised by 
the Govt. that the grant in respect of 
the lands in suit had not been registered 
under Regn. XIX of 1793 or Regn. VIII 
of 1800 and so copy of these registers 
have not been produced by the plaintiff. 
If the case of the Govt. had been (of 
which there is no indication either in the 
written statement or in the judgments 
of the Oourt below) that it is entitled 
to the benefit of s. 26 of Regn. XIX 
of 1793 it ought to have proved that the 
lakherajdar had omitted to register hie 
grant. 

Up to the passing of Regn. If of 1805 
there was no limitation to a suit or pro- 
ceeding by Govt. to resume and assess 
to revenue lands under invalid lakherajes 
which it had the right to resume, that 
is lakherajes created between August 12, 
1765 and December 1, 1790. Section 2 
second, of that Regulation, however, impos» 
ed alimitation of 60 years to such claims 

(1) 22 O W N 396; 47 Ind, Cas, 49; AI R 1919 Oal. 
922, : 
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on tke part of the Govt. AJl claims on 
the part of the Govt. for the assessment of 
land held exempt from public revenue with- 
out legal and sufficient title in the several 
Couris of civil justice to which the cogniz- 
ance thereof may properly belong preferred 
60 years after the “origin of the cause of 
action” is to be barred. At the time 
when the said Regulation was passed, 
claims on the part of the Govt. to have the 
lands assessed to revenue (lands exceed- 
ing 100 bighasin area and included in an 
invalid lakheraj grant made before Decem- 
ber 1, 1790) had to be asserted in Courts 
of Civil Judicature (s. 
1793.) Since then the forum was changed 
by Regn. II of 1819, The Collector was 
given powers which before that had been 
vested in Dewani Adaluts. But under 
Regn. II cf 1819, the preceedings before 
the Collector's Court were to be in the 
form of judicial proceedings. In Maha 
Raja Dhiraj Mahatab Chund Bhadur of 
Burdwan v. Government. of Bengal (2) the 
Judicial Committee of the Privy Council con- 
sidered the. effect of this change of forum 
on the law of limitation as enacted in 
8,2, second, of Regn. II of 1€05. At p. £06* 
of the report it held that the Collector's 
Court must be considered to be a Court 
cf civil justice within the meaning of that 
section, In that case the Collector pro- 
ceeded in 1836 to assess to revenue under 
Regn. II of 1819 the villages in question 
which in his opinicn were being held under 
invalid lakheraj grants. | 

The Judicial Committee held that the 
claim of the Govt, was barred by time. 
The arguments of both the Counsel pro- 
ceeded upon the footing that “the cause 
of action originated from the time when 
the grantees came into possession,” In 
that case the Judicial Committee proceeded 
upon the assumption so made and did not 
accordingly decide when the cause of action 
arises in such a case. In the case be- 
fore us the learned District Judge held 
that the cause of action for resumptions 
arises when the Govt. comes to know of 
the fact that the lands are being held 
revenue free. On the facts he held that 
the Govt. must be taken to` have known 
that fact when the return (Ex. 2) was 
made in 1805 by the predecessor of the 
respondent. In cur judgment, however, 
the cause of ‘action in such cases dates 
from the date when the invalid grant was 
made, at least when the grantee took 

(2) 4M I A 466; 1 Sar. 385 (PO). 

*Page of 4M 1 A.—{Ed.} 
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possession under such a grant. The Govt. 
may know of it or not and the claim 
must be preferred in a “Court of Civil 
Justice” as defined in Maha Raja 
Dhiraj Raja Mahatab Chund Bahadur of 
Burdwan v. Government of Bengal (2) with- 
in 60 years from that time, as long as 
8.2, second, of Regn. II of 1805 was in 
force. The meaning of the term “origin of 
cause of action” occurring in s. 3, third, 
of the same Regulation has been given by 
the Judicial Committee in Chandrabullee 
Debia v. Lukhea Debia Chowdrain (8). 

In that case the Judicial Committee had 
to construe a similar phrase occurring in 
s. 3, third, of the same Regulation. There 
the plaintiff brought a suit to recover 
rent for six years in respect of an area of 
land for which all alorg up to the date of 
suit norent had been paid. The Judicial 
Committee pointed out that the suit,’ 
although in form a suit for recovery of 
rent, could only succeed, if the plaint- 
iff, whose case was that the lakheraj 
grant was invalid by reason of s. 10 of 
Regn. XIX, of 1793 as it has been made 
after December 1, 1790, could at the time 
of his suit impose an assessment on the 
same. As the suit was instituted beyond 
60 years cf the date when the defendant's 
predecessors obtained possession under the 
invalid grant, the suit was held as barred 
by time. The date of the origin of the 
cause of action was taken as the date when 
possession was taken on the basis of the 
lakheraj grant. In the case before us in 
any View of the matter, either on the view 
taken by the District Judge, or on the 
view we have taken, time began to run 
against the Govt. from 1805 but the exact 
meaning of the term “origin of the cause 
of action’ occurring in s. 2, second, of 
Regn. IL of 1§05 Has,to be determined in 
view of the argument advanced on behalf 
of the Province of Bengal, which we would 
now proceed to deal with, The claim would 
be barred under s. 2, second, or Regn. II of 
1805 in any event in 1855. The repeal of 
that Regulation in 1865 by Act VIII of 1868 
would not revive the Govt’s. right to assess. 
The principle formulated in Appasami 
Odayar v. Subramaniar (4) and Khunilal 
v. Gobind Krishna (5) at pp. 102, 103, are 
applicable. | 


2 10 MIA 214; 5 W R 1; 2 Sar. 119; 1 Suther 602 


). 
(4) 12 M 26; 15 I A 167; 5 Sar. 255 (P O). 
5) 38 I A 87 (102; 103); 10 Ind. Oas. 471; 33 A 356; 15 
OWN 545;13 O L J575; 13 Bom. L R 427; 10 M L 
ait; (1911) 1 M W N 432; 21 M L J 645; 8 A L J 532 
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To meet this aspect of the matter the 
learned Advocate for the Province of Ben- 
gal has submitted to us that s. 2, second, 
of Regn. II of 1f05, had been repealed 
by necessary implication before 1665—in 
1859 when Act XIV of that year was passed. 
We will have to examinethis argument now, 
The schedule to Act VIII of 1868 gives a 
large number of Acts and Regulations 
which sre to be removed from the statute 
book. One of the items of that schedule 
Tuns thus : 








Number of i P g | Extent ofe 

Regulation, Tile of Regulation. Repeal. 

IL of 1805 | A Regulation to explain | So much 
the existing limitation of | ashasnot 
time for the cognizance of | been re- 
suits in the Civil Courts of | pealed, 


Justice, to provide further 
limitations with respect to 
certain suits, regular and 
summary; and to make 
other provisions relative to 
the admission and trial of 
original suits and of 
apppeals. 








The express repeal or repeal by necessary 
implication of some of the provisions of 
Regn. II of 1805 before 1868, so far as 
we have been able to gather is as follows: 


“Section 4: Repealed by Act X of 1859, 
Section 5: Superseded by s, 1 of Act IV of 1840 
and by Act XIV of 1859, 

Sections 6 and 7: Superseded by corresponding 

provisions of Act XIV of 1859, 
` Sections 8 and 9: Repealed by Act X of 1861. 
Section 13: Hy aaa bys. 2 of Regn. VIII of 
R 


1. 
Section 14: Repealed by Act X of 1861.” 


The question is whether s, 2, second, of 
the said Regulation had been also repealed, 
by necessary implication by the provisions 
of Act XIV of 1859. The Preamble to 
Act VIII of 1868 is in these terms: 


“Whereas it is expedient that certain enactments 
(mentioned in the schedule to this Act) (a) which 
have ceased to have force otherwise than by exprees 
and specific repeal, or (b) by lapse of time and 
change of circumstances become unnecessary or (c) 
which merely repeal prior enactments, should be 

. expressly and specifically repealed; It is hereby 
enacted as follows :” 


We have indicated by the letters a, b, c 
the three objects of the Act. With the third 
head (c) we are not concerned. The learned 
Advocate for the Province of Bengal con- 
tends that Regn. II of 1805 was placed 
in. the schedule to the said Act because the 
remaining provisions thereof which had not 
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been expressly repealed by prior enactments 
had ceased to have force becausa of the 
enactment of a consolidating Act dealing 
with limitation of suits etc, namely 
Act XIV of 1859, His argument is that as 
the remaning portiogs of Rega. II of 1805 
came within the first object—what we have 
numbered as (a), expressed in the Preamble, 
the said Regulation was placed in the 
schedule. We cannot accept this argument. 


“No doubt+the Preamble cf Act XIV of 1859 


states that the cbject of the Act was to 
amend and consolidate the laws relating to 
the limitation of suits, buta, 17 expressly 
states that none of the provisions of the Act 
shall extend to any public property or right 
but that such suits shall continue to be 
governed by the laws and rules of limitation 
then in force. This provision makes it clear 
that the rights and claims of the, Govt. wera 
kept outside the scope of that Act. In the 
different sub-sections of s. Land in s. 15 
pericds of limitation for different kinds of 
suits are provided. None of these provi- 
sions expressly deal with the rights of the 
Crown and s. 17 was inserted so that it may 
not be urged that the periods of limitation 
provided for in those sections and sub» 
sections were also applicable to suits of 
description mentioned in the said sections 
and sub-sections even if brought by the 
Crown. There cannot therefore be any scope 
for the argument that Act XIV of 1859 had 
by necessary implication repealed s. 2, 
second, of Regn. II of 1805. 


We have already held that the Govt. had 
the right to assess revenue only on invalid 
lakheraj grants made before December 1, 
1790, provided that the area included in a 
single grant was 100 bighas or more, and 
that it had given up in favour of zamindars 
all rights tolands, whatever was the area, 
which had been included in invalid lakheraj 
grants created after December 1, 1790. , 
We have also held that cause of action in 
respect of the right to assess invalid 
lakherajes with revenue arises on the date 
of the invalid grant, at least when posses- 
sion was taken on the basis of such grant. 
The right of the Govt. to assess revenue 
on all invalid lakherajes had accordingly 
by force of s. 2, second, of Regn. TI of 1805 
been extinguished shortly after December 
1850. Even making allowances for some 
unusual cases where an invalid lakheraj 
grant had been made shortly before Decem- 
ber 1,1790 but the grantee took possession 
some years later the Govt.’s right to assess 
would have been dead and gone under the 
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Said ‘provision a few years later than 1850" 
Section 2, second, of Regn. If of 1805 had 
accordingly by lapse of time become un- 
necessary. The remaining portions of the 
said Regulation which had not up to that 
time been expressly repealed was placed 
in the schedule of Act VIII of 1868 for 
that reason, that is, in accordance with the 
object (6) of the Preamble of the said Act. 


We accordingly overrule the slast men-° 
tioned contention of the appellant’s Advo- 
cate and hold that the assessment made by 
the Govt, was illegal, as at the time, when 
it was made, and long before it, its right 
to assess was dead and gene.“ In the view 
we have taken it is not necessary to decide 
the question whether Art. 149, Lim. Act of 
1908 cr the corresponding Articles of the 
Lim. Acts of 1882 and 1877 are applicable. 
Those Articles defined the period of limita- 
tion of suits by Govt. The question is 
whether proceedings by the Oollector for 
assessment of revenue on invalid lakherajes 
under the provisions of Regn. IL of 1805 
are suits within the meaning of that Article. 
The word suit usually connotes a proceed- 
ing in Civil Courts of Judicature which is 
initiated on aplaint. If that be the mean- 
ing which the Legislature intended to give 
to the word suit in Art. 149, the proceeding 
started by the Collector for resumption 
cannot come within that Article. This is 
Ske view expressed by a Division Bench of 
this Court in Mahabunnessa Bibi v. Secretary 
of State (6). It may be a question, in view 
of what the Judicial Oommittee of the 
Privy Council had said in Maha Raja 
Dhivaj Raja Mahatab Chund Bahadoor of 
Burdwan v, Government of Bengal (2), whe- 
ther it is legitimate to put such anarrow 
meaning on the word suit, but on the view 
we have taken, it is not necessary to pursue 
the point further. The result is that this 
«appeal must be dismissed with costs, 


B. Appeal dismissed. | 


(6) 53 O 581; 98 Ind. Cas. 334;A I R1926 Cal, 
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Hindu Law—Adoption—Law as to, applicability 
to Lingayats— Bombay School — Motire of widow 
making adoption, relesancy — Impartible estate — 
Adoption by widow of holder—Estate already vested 
in co-parcener, if divested — Impartible estate, whe- 
ether joint family property—Mere separation in food 
and worship and separate dealing with partible pro- 
perty, whether sufficient to prove separation regarding 
tmpartible estate—Holder of impartible estate, af 
can alienate by will and gift — Relinquishment— 
Holder of estate held did not relinquish his interest 
in impartible property—Mesne profits—Suit for—No 
demand for possession prior to suit — Mesne profite 
prior to suit, if can be granted. 

The ordinary Hindu Law is presumed to apply to 
Lingayats, except in so faras it is shown that they 
have superseded it by their customs. There is 
nothing to show that the ordinary Hindu. notions 
with regard to adoptions do not prevail among 
ee 159 Ind, Cag. 1079 (1), relied on. [p. 507, 
col. 2,1 

In the Bombay Presidency, a Hindu widow having 
the power to adopt, and a religious benefit being 
caused to her deceased husband by the adoption, 
any discussion of her motivein making the adop- 
tion is irrelevant, Ramchandra v. Mulji Nanabhat 
(2) and 72 Ind. Cas, 230 (3), relied on. (ibid. J 

Where the estate is impartible, succession to which 
is governed by the rule of lineal primogeniture, and 
the widow of the holder has taken a boy in adoption, 
he,as the representative of the senior branch, is 
entitled to succeed to all the impartible property of 
the family and to divest the estate which had already 
vested in the other co-parcener prior to the adop- 
tion. 143 Jnd. Oas. 441 (15), 155 Ind. Oas. 493 (16) 
and 170 Ind. Oas. 393 (17), relied on. [p. 515, col. 2.) 

Although in the case of an ancestral ımpartible 
estate there is no right to claim partition or main- 
tenance or to restrain alienation of the estate, these 
rights being inconsistent with the custom of im- 
partibility and lineal primogeniture, nevertheless the 
estate is joint family property in all matters not 
affected by the custom of impartibility. 60 Ind. Cas, 
534 0), 108 Ind. Cas. 354 (6) and 138 Ind, Cas, 861 
(7), reliedon. [p. 512, col, 13 

An impartible estate, though in the sole enjoyment 
of the holder for the time being and though alienable 
by him, must be regarded as the joint property of the 
holderand his family and passes by survivorship, 
150 Ind, Cas, 545 (8), relied on. 


Something more than separation in food and 
worship and separate dealings as regards the partible 
Property of the family is necessary to prove separa- 
tion as regards the impartible estate, The only Tight 
which the junior members of a family holding an 
impartible estate, the succession to which is governed 
by the rule of lineal primogeniture have, is the right 
of succession by survivorship, and before it can be 
held that an impartible estate has ceased to be joint 
family property for the purposes of succession, there 
must be reliable evidence to prove an intention, 
express or implied, on the :part of the junior mem- 
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bers of the” family to give up their chances of 
succession, [p. 513, col. 1.) 

*» Theholder of an impartible estate, the succession to 
which is governed by the rule of lineal primogeniture, 
has a right to alienate it by will or gift. 

(Case-law relied on. | 

In order to save the impartible estate from being 
seized by the creditors and to prevent it from being 
encumbered by R, the holder of the estate, himself, 
R made an arrangement with his younger brother M 
that Mwas to manage the estate during R's life- 
time and the estate was transferred to M. But the 
name of R continued to stand in the Pali Register 
till his death and he exercised rights of ownership 
by applying to the Court of Wards for the manage- 
ment being taken by it. M who had full knowledge of 
it gave his consent to it. R also provided that in case 
a son was born to him, M should transfer the property, 
back to that sonon his attaining majority : 

Held, that R did not relinquish his interest in pro- 
perty. 

Where there had been no demand for possession by 
the plaintiffs prior to the institution of the suit for 
mesne profits, he is not entitled to mesne profits prior 
to the suit. Sri Virado Pratapa Raghunadha v. Sri 
Brozo Kishore (18), relied on. 


“EF. A. from the decision of the Joint First 
Class Subordinate Judge at Belgaum, in O. 
S. No. 291 of 1934. 

Messrs. G. N. Thakor and K. G. Datar, 
for the Appellant. 

Messrs, H.. C. Coyajee, R. A. Jahagirdar 
G. R. Madbhavi and K. R. Bengeri, for the 
Respondent. 


N.J. Wadia, J.—The appellant claimed 
to be the adopted son of one Rayappa 
Shankarappa Desai and sued to recover 
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from the defendant possession of the plaint 
properties with past and future mesne pro- 
fits. The parties belong to a Desai family 
which owns deshgat and patilki watans in 
several villagesin the Athni Taluka of the 
Belgaum District and in the Jamkhandi 
and Kurundwad States. The plaintiff's 
father Rayappa Desai died in the year 1914. 
His senior widow Yamunabai adopted the 
Plaintiff on October 15, 1927. Rayappa 
had a brother Mallappa who died in the 
year 1917. In the year 1887 Rayappa ap- 
plied to the revenue authorities that as 
he was heavily in debt and much harassed 
by the proceedings taken by his creditors 
against both his property and his person, 
he desired that his name should be remove 
ed from the khata and the pali, or right 
of service, and the name of his younger 
brother Mallapya Shankarapps, who was 
joint with him, should be entered, Mallappa 
consented to this, and after certain inquiries 
the Collector ordered, on June 3, 1887, that 
Rayappa’s application should be granted. 
The khata of the lands was accordingly 
transferred to the name of Mallappa, though 
Rayappa’s name continued to stand in the 
pali register till his death in 1914, when 
the nameof his younger brother Mallappa. 
was entered. On Mallappa's death in 
the year 1917 the name of the defendant 
Kadap pa Bapurao Desai was entered. The- 
genealogy of the family is as follows: 


HAVAPPA DESAI 





[- | 
Rayappa 1 Sidappa 


| 
Tukappa 





| | 
Ramappa Adreshappa 





Dajiba 
Bapurao (by adoption) 
| 

| | 
Sankarappa Kadappa 
q | Bapurao II 

Rayappa 4I—(1) Yamunabai Malappa | 

—(2) Tarabai Kadapa (defendant) 


Lingapps (Plaintiff) (alleged to 
have been adopted by Yamunabai 
the senior widow) 


The bulk of the properties involved in 
the suit which are mentioned insub-cls, A 
to Rof the schedule are watan properties, 
The remaining properties mentioned in 
sub-cls. S to V of the schedule are not watan 
properties, It is admitted on both sides 
that the watan properties are impartible and 
succession to them is governed by the rule 
of lineal primogeniture. The plaintiff's 
contention was that the estate being im- 
-partible and governed by the rule of lineal 
primogeniture, the family must be regarded 


as a joint family, and the plaintiff having by 
adoption become the heir according to the 
rule of lineal primogeniture, was entitled 
to possession of the properties and tothe 
right of service. The defendant denied 
both the factum and the validity of plain- 
tiffs adoption. According to him only the 
properties mentioned in cls.A to R of the 
schedule were watan properties and the 
other properties were not watan. He admite 
ted that the rule of lineal primogeniture- 
applied to the watan property. 


“had relinquished entirely his rights 


primogeniture, 
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His case was that in 1887 Rayappa, 
‘being heavily indebted and without issue, 
in 
the property in favour of his younger 
brother Mallappa; there was an agreement 
between Rayappa and,Mallappa that if Ra- 
yappa got a son of his body the property 


‘should revert to that son, but subject to 


this condition he relinquished his rights 
entirely; from 1887 Rayeppa had no interest 
in the property ; the khata of tht lands was 


‘transferred to Mallappa’s name ; noson was 


born to Rayappa; neither Rayappa nor 
his widow Yamunabai could take anybody 
in adoption, and therefore even if the 
plaintiff's adoption had faket place, it gave 


the plaintiff no right to the properties; . 


from the terms of the agreement made 


‘between Rayappa and Mallappa, it was 
-clear that Rayappa himself had no idea of 


taking anyone in adoption and had impliedly 
prohibited his widow from making any 
adoption ; further Rayappa and Yamuna- 
bai had not been on good terms; Yamunas 
bai had not been living with her hus 
band forsome years before his death, had 
obtained decrees against Rayappa for main- 


‘tenance and had brought his property to 


sale in execution ofthose decrees; RKayappa 
had married a second wife Tarabai and 
Yamunabai had therefore no authority to 
adopt Rayappa had died in usion with 
Mallappa. Mallappa died in 1917 prior to 
the plaintiff's adoption, and the heir tothe 
noLewatan property, namely the property in 
cls. S to V of the schedulé attached to the 
plaint, was his daughter Sundrabai, and 
the defendant was the heir to the watan 
property according to the rule of lineal 


It was further contended that the plain- 
tiff's adoption was invalid because the par- 
ties belong to the Lingayat community 
and among Lingayats adoption does not 
confer any spiritual benefit on the person to 
whom the adoption is made. Yamunabai 
had therefore no power, nor was she under 
any necessity to, adopt. The adoption was 
also invalid because it was made froma 
corrupt motive as Yamunabai was on bad 


‘terms with her husband and his brother 


Mallappa, and there was also ill-feeling 
between the plaintiffs natural father and 
the defendant, and the adoption had been 
made not for the purpose of conferring any 
spiritual benefit on the deceased Rayappa 
but only in order to cause harm to the 


-defendant. 


The learned Judge found that the plaine 


‘tiff had been validly adopted to Rayappa 
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and that Yamunabai had not been impliedly 


- prohibited from adopting. He held however | 


that the adoption did not confer on the 
plaintiff the right to divest the watan 
property which had already vested in the 
defendant. The plaintiff had contended 
that allthe properties in suit were watan 
properties. The learned Judge however 
held as contended by the defendant, that 
the houses and sites mentioned in cl, S 
of the schedule were not watan properties 
and that on Mallappa’s death these pro- 
perties had gone to his daughter Sundrabai 
from whom defendant had acquired them, 


eand thatthe plaintiff was not entitled to 


them. With regard to the properties in 
cle. T.U and V of the schedule he 
held that they were the self-acquisitions of 
the. defendant and the plaintiff could uot 
claim them. On these grounds he dis- 
missed the plaintiff’s suit. The plaintiff has 
come in appeal. 


The learned Judge has found that the 
factum of the plaintiff's adoption has been 
satisfactorily proved. There is the oral 
evidence of the plaintiff's natural father 
and the priest who performed the ceremony 
ag regards the formal giving and taking and 
the performance of the proper ceremonies, 
and there is also a registered deed with 
regard to the adoption. The factum of the 
adoption has not been challenged before us. 
The legality of the adoption has, however, 
been challenged on several grounds. It was 
contended that Yamunabal had been impli- 
edly prohibited by Rayappa from making 
an adoption; that the adoption of the plain- 
tiff had been made by her from improper 
motives, and finally that the right of a widow 
in a joint Hindu family to adopt for the pur- 
pose of conferring spiritual benefits on her 
husband could not, be said to exist among 
Lingayats, the community to which the 
parties in the suit belong, since Lingayats 
do not believe in the theory that an adop- 
tion confers spiritual benefits on the ances» 
tora of the person adopted. Before proceed- 
ing to discuss the main question raised in 
the appeal, I will dispdse of these minor 
contentions: with regard to the legality of 
the adoption, 


Yamunabai had admittedly not been eze 
pressly prohibited by Rayappa from adopt- 
ing. The evidence shows that she had not 
been on good terms with her husband and 
had oblained and executed maintenance 
decrees against him, and that he had mar- - 
ried a second wife. But these facts are notin 
themselves sufficient to justify an inference 
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that he had impliedly prohibited Yamuna- 
bai from adopting. Nor doesthe fact that 
Rayappa's application of 1887 for the 
change of the khata in Mallappa’s name 
expressly saved the rights of any son that 
might be born to him but made no such 
provision as regards a son that might be 
adopted to him, justify the inference that 
he did not wish that any adoption should 
be madeto him, or that he had impliedly 
prohibited such an adoption. In 1887 
Rayappa was still a young man and evi- 
dently hoped to have ason. This accounts 
for the provision made at the time thatin 


case a son was born to him Mallappa should? 


retransfer the khata of the lands to that 
son. It also explains Rayappa’s second 
marriage. Mallappa was also young and 
might be expected to have a son. There 
was therefore no reason why, the possibility 
of a son being adopted to Rayappa should 
have been expressly considered at the time. 
Moreover, as the law with regard to adop- 
tion was then understood in this Presi- 
dency a Hindu widow in a joint family 
could not adopt without the consent of her 
husband's co-parceners, The idea of prohi- 
biting Yamunabai would not in the circum- 
stances occur to Rayappa.I agree therefore 
with the conclusion of the learned trial 
Judge that the evidence in the case does not 
show that Yamunabai had been impliedly 
prohibited frcm adopting, 


- As regards the contention that the Linga- 
yats do not believe in the Brahminical 
theory of the importance or sons for spiri- 
tual purposes and do not perform or believe 
in shraddha ceremonies, and therefore the 
adoption by a widow in a joint Lingayat 
family is illegal, there isin the first place no 
‘satisfactory evidence before us to show that 
Lingayats do not beljeve in the theory that 
an adoption confers spiritual benefits on the 
deceased ancestors of the adopted son. The 
adoption deed itself shows that the spiritual 
motive was not absent in the case of the 
plaintiff's adoption. Yamunabai says in the 
deed : 

“Knowing that without issue there is no deliver- 
ance for acquisition of merit in the other world, 
and for the prosperous continuation of my hus- 


band’s line, I asked your natural father...to give 
you in adoption,” 


But even if the contention had been prov» 
ed the duty which lies cn the widow to 
provide for the continuance of her hus- 
band’s line for secular purposes at least 
would still remain. It has been recently held 
by the Privy Council in Somasekhara Royal 
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V. Sugutur Mahadeva Royal (1) that the 
ordinary Hindu Lawis presumed to apply 
to Lingagata, except in so far as it is shown 
that they bave superseded it by their 
custome. There is no evidence in the case 
to show that the ordinary Hindu notions 
with regard to adoptions do not prevail 
among Lingayats. It hasbeen contended 
that the adoption of the plaintiff by 
eYamunabai was not made from proper 
motives, that Yamunabai’s object in adopt- 
ing was not so much to provide a scn to 
continue her husband’s line, but to cause 
damage to the defendant. Evidence has 
been led to show that she was on bad terms 
with the defendafit’s father, but this fact 
alone would not be sufficient for holding 
that she had made the adoption from sny 
improper motives, In the application which 
she made to ths revenue authorities in 1915 
on the death of her husband she stated 
that she intended making an adoption in 
accordance: with the permission given to 
her by her husband during his illness, No 
question of any improper motive could 
arise at that time since the possibility 
of defendant's succeeding to the estate had 
=i then arisen at all, Mallappa being still 
alive, 

It has been held by a Full Bench of this 
Court in Ramachandra v. Mulji Nanabhai 
(2) that in the Bombay Presidency, a widow 
having the power to adopt, and a religious 
benefit being caused to her deceased hus- 
band by the adoption, any discussion of her 
motive in making the adoption is irrele- 
vant, and the same view his been taken 
by the Patna High Court in Makund Deb v. 
Jagannath Jenamoni (3). There is nothing 
to show that Yamunabai’s object in making 
the adoption was not the usual one in 
such cases, namely to provide for her 
husband’s spiritual benefit and to continue 
his line, and even if the fact that she 
was on bad terms with the defendant's. 
father is proved, that would not be suffici- 
ent to show that she was not actuated by 
proper motives in making the adoption. We 
must therefore hold that tbe plaintiff was. 
properly adopted. 

The principal question involved in the 
appeal is the effect of what happened in 1887 
when on the application of Rayappa the 


(1) 38 Bom, L R 317; 159 Ind. Cas. 1079; A IR 1936 
PO 18; 19360 L R 48; 1936 A L R 81;8 RP C123; 


- (1936) M W N 21; 2 B R197; 400W N 243;43 L W 


105; 70 M L J 159; (1926) A LJ96; 62 0 L J 528 


(PC). 

(2) 22 B 558 (F B). 

(3) 2 Pat. 469; 72 Ind. Cas, 230; A IR 1923 Pat. 423 
4PLT 427, 
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kkata of the lands was transferred to the 
name of his joint younger brother Mallappa. 
It is not disputed that till- 1887 Rayappa 
and Mallappa were members of a joint 
family. It has been very strenuously con- 
tended before us by thp learned Advccate 
for the respondent that what Rayappa did in 
1€87 was to relinquish completely his inter- 
est in tbe joint family property, and that 
the effect of this relinquishment was that he 


ceased to be a member of the jotnt family” 


and that the property became in the hands 
of Mallappa his separate self-acquired 
property. In order to decide this question, 


it i8 necessary to consider in some detail e 


what happened in 1887. Rayappa was ad- 
mittedly very heavily involved in debt and 
was being constantly harassed by suits 
filed against him by his creditors. On 
February 8, 1887, he made an application to 
the Collector. In this application (Ex. 166) 
he stated that he had incurred debts to 
the extent of Rs, 32,000 to Rs. 35,000 
that the burden of the debts was partly 
on his deshgat and patilki inam properties 
and partly on him personally ; that decrees 
had been passed as regards some of the 
debts and that the creditors intended to 
execute them by getting his inam lands 
sold. He mentioned that he and his 
younger brother Mallappa were both joint; 
that a warrant for his arrest had been 
issued and he had actually been arrested 
and had thereby been dishonoured and 
that he was much depressed in mind in 
consequence. The application then stated 
as follows: 

“As my brother Mallappa told me that he would 
make arrangements about all the rest of the debts 
and that I should get his name entered as regards all 
lands, khata of lands and in the pali Register of 
patilki I consented to this and have made this appli- 
cation, You have the power to remove my Dame 
standing against khata and pali and to enter the 
name of Chi. Mallappa Shankarappa Desai. I have 
been much worried in the clutches of debts and have 
made arrangements as above.” 

A second application to the same effect 
was sent two days later on February 10, 
1887 to the District Deputy Collector, In 
this application also he stated that his 
creditors had obtained decrees and intended 
getting his patilki inam lands auctioned. 
He pointed out that in case these lands were 
auctioned there would be difficulties in 
rendering patilki service to Govt. On re- 
ceipt of these applications, the revenue 
authorities recorded the’ statements of 


both Rayappa and Mallappa on February ` 


19, 1887. Rayappa in his statement 
(Ex. 118) said, after referring to his debts 
and to the decrees passed against him, 


LINGAPPA RAYAPPA DESAI V, KADAPPA BAPUBAO DESAI (BOM) 


19110 


that, there was a likelihood of the patilkt 
and deshgat inam lands which had been 
continned with them from the time of their 
ancestors being auctioned away. With 
regard to the arrangement which he propos- 
ed, he said : 

‘Our younger brother Mallappa taking the respon- 
sibility of the debts, etc.on his head has agreed to 
manage. Therefore, it is oursay that an order may 
be passed for entering the name of the said Mallappa 
to all the lands standing in our name and even in 
the Patilki Register. Regarding this statement itself 
as our rajinama arrangement should be made as 
stated above.” 

On the same day Mallappa who was also 
examined mentioned (Ex. 115) that his 
brother Rayappa_ had contracted debts and 
was in great difficulties and that some of 
the creditors who had obtained decrees were 
bringing service inam lands to sale, and 
then said : 

“Therefore, I have taken on myself the responsibili- 
ty of the management regarding all these debts. In 
accordance with the consent of our elder brother 
his name which is at present in the Pali Register may- 
be removed therefrom and my name may be entered. 
We alone are entitled tothe 16 annas goudké (right 
of patilki service).e....s0uu.s..We two brothers are 
joint.” 

While these inquiries were going on, 
Yamunabai, wife of Rayappa, made an ap- 
plication to Govt, (Hx. 167), objecting to the 
proposed transfer of the khata to Mallappa’s. 
name and pointing out that she and her 
husband were both young, and that if any 
children were born to them thereafter their 
interests would be seriously prejudiced. 
Upon this, a further statement of Mallappa 
was ordered to be recorded whether he 
would be willing to retransfer the khata 
to the name of Rayappa’s son in case a son 
was born to Rayappa thereafter. Mallappa 
was questioned about this and the further 
statement which he made (Ex. 116) on March 
1, 1887, was as follows : 

“My elder brother hasmow no maleissue. If here- 
after there is any male issueto him and when that 
boy comes of age I have no objection to get the entry 
made in his name regarding him alone to be the direct. 
heir. Knowing that day by day my brother is in- 
volving himself into greater difficulties on account of 
debts, this method has been adopted for managing 
every thing. But there is no intention of depriving 
in future the direct issue of Rayappa of the right 
that would go to him.” : 

Rayappa was also examined in the matter 
and he stated (Ex. 117): 

“Tf -hereafter there is a male issue of my body and 
when he (the male issue) attains the age of discretion. 
Mallappa should get the lands, etc., entered in the 
name Of that issue only.” 

The mamlatdar thereupon reported that. 
if Rayappa gota son thereafter Mallappa. 
was willing to get tha khata entered in. 
the name of that son after he attained. 
majority; that at present Rayappa was 
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heavily indebted and that the estate had 
been kept in possession of Mallappa for 
making arrangements about the debte. 
The District Deputy Collector in forwarding 
this report tothe Collector stated that there 
was no objection to taking action as propos- 
ed by Rayappa and that no loss would 
thereby be caused to Yamunoabai, The 
‘Collector thereupon directed that the khata 
should be transferred to Mallappa’s name, 
Mallappa’s name was accordingly entered 
‘in the khata, but in the Pali Register or 
Register of Service Lands and cash Allow- 
ances maintained under s, 67, Bom. Heredi- 
tary Offices Act, III, of 1874, Rayappa’s® 
Tame continued till his death in 1914, In 
spite of the lands having been transferred 
to Mallappa, the debts were not all paid off, 
and the family continued in an embarrassed 
contition with the result that in 1906 Mal- 
lappa and Rayappa made a joint applica- 
ticn to Govt. (Ex. 130) praying that the 
management of the estate should be taken 
over by the Court of Wards. The applica: 
‘tion stated: 

“The desgaté consists of an undivisible property, 
held according to the law of primogeniture; that it is 
held for the the present by the younger brother Mal- 
lappa petitioner No. 1 only on condition that he 
‘should resign his claims to the khata in the name of a 
male issue, if he shall have any, of petitioner No. 2; 
that in case petitioner No, 2, Rayappa dies without 
male issue the property should continue in the name 
of its present holder, and that thus they both have 
an equal interest in the property and hence the peti- 
tion in the name of the two.” : 4 

In the inquiry on this application the 
statement of Rayappa alone was recorded. 
He stated in reply to questions put to 
him : 

“T have produced the statement of the income of our 
desgat. Formerly the khata of the desgat and patilki 
watan inam lands stood in my name, I got the khata 
transferred in the name of my full younger brother 
Mallappa Shankarappa Desai for the ssttlement 
(Management) of the debts. “My desgat has incurred 
heavy debts. SoI say th&t under the Court of Wards 
Act the Govt. should take over possession of all in- 
come of desgat and that they should deliver back pos- 
Session to us after the debte are paid off. We two—I 
and my younger brother Mallappa—are alone co-par- 
ceners ofan undivided family. The said Mallappa 
also consents to the aforesaid matter.” 


By a Govt. Resolution (Ex. 131) of June 
5, 1906, Govt. sanctioned ' 
“the assumption by the Court of Waads of the super- 
intendence of the property of Meherban Mallappa 
Shankarappa and Rayappa Shankarappa, Desais of 
Kokatnur.” i 

On Rayappa’s death, on November 23, 
1914, his widow Yamunabai applied to 
the Collector that her name should be 
entered in the Pali Register, she being the 
senior widow of Rayappa. She stated in 
this application that the estate was an 


LINGAPPA RAYAPPA DESAI V. KADAPPA BAPURAO DRSAT (BOM,) 


509 


impartible one and was governed by the 
rule of lineal primogeniture; that the name 
ofher husband’s younger brother had been 
entered only as a trustee in coanection with 
the debts; that she intended to make an 
adoption to her deseased husband in ac: 
cordance with the permission given by her 
husband during his illness, and that till 
that adoption was made her own name 


Should be entered. In the course of the 


heirship ifquiry which followed the states 
ments of Tarabai, the junior widow of 
Rayappa, and of Rayappa’s brother Mal- 
lappa were ordered to be recorded, Mal- 
lappa s statement (Hx. 123) was as follows: 

“I and my decéased®elder brother have together 
given over the management of our deagat to the Court 
of Wards. Therefore in these proceedings statement 
of the Oourt of Wards may betaken on my behalf and 
on behalf of Tarabaisaheb. I consent to any state- 
ment that they (the Oourt of Wards) give. Shri- 
mant Tarabaisaheb is not in a position to come 
out. Therefore with her consent I state that the 
statement of the Court of Wards may be takenon her 
behalt,” 


Upon this the Deputy Collector made a 
report that it appeared from the inquiry 
that Rayappa and Mallappa were joint and 
sanctioned the entry of the name of Mal- 
lappa to the lauds and to the pali (right of 
service) in place of the deceased Rayappa. 
The entry in the Pali Register was changed 
in accordance with this order on October 
5, 1915. This evidence shows that Rayappa 
did not in 1887 relinquish entirely his rights 
if the patilki and desgat inams or his 
tight to service, and that all that happened 
was that in order to prevent the inam lands 
from being seized by creditors in satisface 
tion of the decrees which they bad obtained, 
add in order to prevent the dishonour to 
the family resulting from Rayappa being 
arrested for debts, the brothers made an 
arrangement by which the management of 
the lands was transferred to the younger 
brother Mallappa during Rayappa’s life» 
time. The statements made by Mallappa 
himself, and by Rayappa in the course of 
the inquiry which followed Yamunabai's 
application, show clearly that it was not 
the intention either of Rayappa or of 
Mallappa that the rights of Rayappa’s son, 
if one wag subsequently bora to him, should 
in any way be prejudiced. Mallappa’s own 
statement shows that all that was done was 
to devisesome method of management by 
which the danger to the estate could be 
avoided. 

That the rights of Rayappa’s heirs were 
not relinquished by him, and were not 
intended to be relinquished, is claar from 
the express statements made both by 


510 


Mallappa and by Rayappa, and by the 
report made by the District Deputy Ool» 
lector to the Oollector stating that no loss 
would be caused to Yamunabai by reason 
of this transfer. If there had -been any 
-idea that by reason of this arrangement 
Rayappa’s son would be deprived of his 
tights, it is clear that Govt. would not 
have sanctioned the arrangement, But the 
subsequent conduct of the parties prins, 
cipally concerned, Rayappa and” Mallappa, 
in 1906 and in 1914, shows further that 
not merely had Rayappa not relinquished 
the rights of his heirs to succeed to the 
estate, but that he had not relinquished 
even his own rights, aad that Mallappa 
himself understood this to be the position 
and fully acknowledged that Rayappa's 
rights continued till his death in 1914, 

On no other theory can one understand 
the joint application made by Mallappa 
and Rayappa to Govt. asking that the 
management of the estate should be taken 
over by the Oourt of Wards. The application 
was not merely signed by Rayappa as well 
as Mallapps, but stated in so many words 
that both had equal interest in the property 
and had tkerefore joined in the petition. 

` That Rayappa was still regarded as having 
tights in the estate would appear also from 
the fact that Govt. recorded his statement 
only, and not that of Mallappa, on tbis 
application, and that Rayappa in that 
statement consented on behalf of himself 
and his younger brother Mallappa to the 
taking over of the management of the estate 
by the Court of Wards. He expressly 
stated in this application that he and Mal- 
lappa were co-parceners of an undivided 
family and asked that the estate should be 
delivered back to him and his brother 
after the debts had been paid off. If he had 
relinquished the estate in 1887, Mallappa 
would never have joined him in making 


this application, nor would he have con-. 


sented to Rayappa alone being examined 
in the matter, nor would Govt. for the 
purposes of theirinquiry have been satisfied: 
with the statement of Rayappa alone. 

In the Govt. resolution by which the 
taking over of the management by the 
Court of Wards was sanctioned the pro- 
perty was referred to as the property of 
Mallappa and Rayappa. It is impossible to 
regard this resolution, and the application 
and statements which preceded it, as being 
mere matters of form. The inclusion of 
Rayappa’s name in all these, shows clearly 
that he still regarded himself, and was 
regarded by Mallappa and by Govt, as 
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being the holder of the estate. The same 
conclusion follows from a consideration of 
what happened on Rayappa’s death in 
1914. When Yamunabai applied that on 
her husband’s death her own name should 
be entered to the lands and inthe Pali 
Register, Mallappa did not contend that ~ 
Rayappa atthe time of hisdeath was not 
in possessicn of the estate and of the right 
of service. On the contrary, he himself 
stated that he and Rayappa had jointly 
handed over the management of the estate 
to the Oourt of Wards, and on behalf of 
himself and of Rayappa’s junior widow 
*Tarabai he agreed to abide by any state- 
ment that the Court of Wards might make 
in the matter. As Rayappa at the time 
had no son, Mallappa’s name was entered 
in the Pali Register. 

It has been argued for the respondent. 
that after the arrangement of 1:87 Mal- 
lappa dealt with the property as his own, 
and in support of this reference has been 
made to certain mortgageedeeds, Exs. 105, 
106 and 107, dealing with the suit property 
which were executed by Mallappa in 1890 
and 1893. The first of these documents 
(Ex. 105) mentions that a part of the 
consideration for the mortgage, which wag 
a simple one, was a sum of Rs. 1,000 which 
had been borrowed by Rayappa from the 
mortgagee. The lands which were given 
in mortgage are described as standing 
in Mallappa’s khata. The document. men- 
tions that the lands mortgaged bad already 
been previously mortgaged to the same 
mortgagee by Rayappa and were already 
in the mortgagee’s possession. The second 
document (Ex. 106), which is also a simple 
mortgage, also refers to the lands mortgag- 
ed as standing in the khata of Mallappa. 
The third document (Ex. 107) isa posses- 
sory mortgage deed “with regard to certain 
lands which are described as standing in 
the khata of Mallappa. 

I.do not think that there is anything in 
the execution of these mortgage-deeds by 
Mallappa, which would necessarily show 
that Rayappa had relinquished all rights 
in the estate. Under the arrangement 
which had been made between the brothers 
the khata of the lands was to be transferred 
to the name of Mallappa with a three- 
fold object; firstly, in order that Rayappa’s 
creditors might not proceed against inam 
property of the family in execution of the 
decrees which they had obtained against 
him; secondly, in order to prevent Rayappa, 
who was admittedly of dissolute and spend- 
thrift habits, from further burdening the 


1941 ° 


family estate; and, thirdly, in order that 
Mallappa by his more efficient manage- 
ment might pay off some of the existing 
debts, The mortgages effected by Mallappa 
therefore merely carried out the purpose 
for which the arrangement of 1887 had been 
entered into, and it cannot be said that in 
mortgaging the lands Mallappa was doing 
something which necessarily implied that 
Rayappa had given up all his interest in 
the property, 

The same remaks would apply to the 
evidence which has been adduced to show 
that in certain execution proceedings which 
were started by Yamunabai to execute the 
maintenance decrees which she had obtained 
against her husband, Mallappa raised 
objections to the attachment of some of the 
lands, and the attachment was raised, There 
is therefore nothing in Mallappa's conduct 
with regard to these transactions which 
necessarily supports the view that Rayappa 
had relinquished all interest in the props 
erty. On the other haud, Mallappa’s own 
conduct and statements from 1887 till 
Rayappa’s death in 1914 are not merely in- 
consistent with Rayappa having relinquished 
all interest in the property, but definitely 
show that Rayappa had retained his rights 
in the property and that Mallappa had on 
more than one occasion expressly acknow. 
ledged these rights. 

After the revenue authorities had agreed 
to transfer the khata to Mallappa’s name, 
Rayappa executed a document called an 
agreement of maintenance on June 16, 
1887 (Ex, 126). The document is peculiar, 
In this document Rayappa. after reciting 
the facts with regard to the consent given 
by him to transfer the khata of the lands 
to the name of Mallappa, stated that it 
had been settled that Mallappa should 
pay him Rs, 500-every* year for mainten- 
ance and clothing, ahd that Mallappa had 
agreed to this arrangement. The docu- 
ment further stated that as the estate was 
heavily indebted and it would not be possi» 
ble to pay the amount in cash, Rayappa 
had in lieu of the cash amount taken 
possession of lands in certain villages by 
way of maintenance, The deed went on 
to say: 

“Under any circumstances I shall not at all 
demand anything more from you in addition to this, 
You should manage all the remajning patilki and 
desgat and should take steps that the sansthan is 
freed from the clutches of debts, You are mukhtyar 
for this purpose. I shall not under any circum- 


stances interfere with the management in any way 
and I shall not incur fresh debts. The landsmen- 


tioned above are with creditors in mortgage. You. 


should redeem these lands within two months 
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from to day and should hand over possession of 
the same to us, Until the time I obtain possession 
of these lands, you should go on paying me every 
month the amount dus at the rate of Rs, 500 as 
above. After me the aforesaid lands are to be in- 
cluded in the sansthan. These lands are by way of 
maintenance and so I have no right to dispose of 
the same inany way.” ° 

The fact that Rayappa when transfer- 
ring the management of the estate to Mal- 
lappa provided for his own maintenance 
eut of it also shows that he had not com- 
Pletely relinquished his interest in the 
property. It has been argued that what 
Rayappa did, amounted toa rajinama with 
regard to his interest in the lands, and that 
the effect of the gajinana was to put an 
end completely to Rayappa’s interest in 
the property. Under s. 74, Bom, Land 
Revenue Uode as it stood in 1887, an occu- 
pant of land could, by giving written notice 
to the mamlatdar, relinquish hig occupancy, 
either absolutely or in favour of a specified 
person, provided that such relinquishmeat 
applied to the entire occupancy or to whole 
survey numbers, or recongnized shares of 
survey numbers; and the person in whose 
favour the occupancy was relinquished had 
to enter into a written agreement to be- 
come a registered occupant, and on his do- 
ing so his name was to ba substituted for 
that of the previous registered occupant. 

Under r. 74 of the rules framed under 
the Code, the notice of relinquishment re- 
aed by s, 74 had to be in a certain spe- 
cified form. It does not appear that Rayap- 
pa gave aformal rajinama io the manner 
required by s. 74, Bom. Land Revenue 
Code, nor does it appear that Mallappa 
passed a kabulayat or agreement as requir- 
ed by that section. The mere fact that in 
his statement (Ex. 118) Rayappa said that 
that statement should be taken as his raji- 
nama is not, in my opinion, sufficient. Nor 
can it be assumed, merely because the khata 
of the lands were transferred in the nama 
of Mallappa, that Mallappa had passed a° 
kabulayator agreement to become the re» 
gistered occupant as required by s. 74. But 
even assuming that there was a proper raji- 
nama by Rayappa and a proper kabulayat 
by Mallapa, the effect of such rajinama 
and kabulayat would not necessarily be to 
extinguish completely the rights of Rayappa 
in the property, In Rachappa v. Ningappa 
(4), in which the previous decisions on tha 
effect of a rajinama and kabulayat were 
reviewed, it was held by this Court that the 
passing of a rajinama and kabulayat did 
not necessarily by itself amount to a trans- 

(4) 27 Bom. L R 1253; 91 Ind. Oas. 319; A I R 1926. 
Bom, 40; 49 B 847. 
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-fer of the property, and that the effect 
must in each case depend upon its own facts. 
In the present case the facts are such as 
leave no room for doubt that Rayappa did 
not relinquish completely his interest in the 
estate. His subsequent conduct over a long 
period cf years, the conduct of Mallappa to 
whose name the khata has been transferred, 
and the action taken by Govt., are abso- 
lutely irreconcilable with the theory that 
there was a complete relinquishnfent of his 
rights by Rayappa. 

Tt has been contended before us that the 
effect of the relinquishment of the estate 


by Rayappa in favour of Mallappa in 1887 ° 


was to bring abouta cSmplete separation 
‘between Rayappa and Mallappa, and that 
Rayappa by relinquishing his rights in the 
estate went out of the joint family. It is 
necessary to consider this question in some 
-detailin order to decide what the effect of 
plaintiff's adoption so far as the property is 
concerned would be, It is not disputed that 
+he estate is an impartible one governed by 
-the rule of lineal primogenitue. In such an 
estate the right toclaim partition does not 
-exist. It is now well settled that although 
in the case of an ancestral impartible estate 
“there is no right to claim partition or maine 
tenance or to restrain alienation of tke 
estate, these rights being inconsistent with 
the custom of impartibility and lineal 
primogeniture, nevertheless the estate is 
joint family property in all matters ‘not 
‘affected by the custom of impartibility ; 
„Baijnath v. Tejbali (5), Konammal v. 
Annadana Jadaya Gounder (6) and Shiba 
Prasad Singh v. Prayag Kumar Debi (7). 

It is not disputed that up to 1887 Ray- 
appaand Mallappa were joint, and there is 
-ample evidence to show that they continued 
joint till Rayappa’s death in 1914. In the 
statement made by Mallappa on February 
19, 1887 (Ex. 15), he stated that he and 
Rayappa, were joint. In the joint applica- 
tion made by Mallappa and Rayappa in 
1906 to Govt. praying thet the estate should 
“be taken under the management of the Court 

(5) 48 I A 195; 60 Ind. Oas. 534; AI R 1921 P 0 62, 
43. A296; 19A L J 317; 330 L J 388,40 ML J 387; 
“G951) M W N 300; 250 W N 564; 2 P LT 257; 
33 Bom. L R 654; 3 U PLR (P 0) 35; 29M L T 358 


PO. 

(55 I A 114; 108 Ind. Cas, 354; A I R1928 P O 
“68:97 L W 497; 5 O WN 411; 54 M LJ 504; 51 M 
189: 47 O L J 488;9 P L 347; 26 A L J 642; 
30 Bom. L R 802; (1928) M W N 252; 32 O W N 983 
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ry 591A 331; 138 Ind. Cas. 861; Ind. Rul. (1932) 
PO 263; 63M LJ 196,9 OWN 691; AIR 1932 P O 
916: 36 O W N 1016;560 LJ 92; 36 L W 286; (1932) 
M WN 923; (1932)A. L J 919; 13 PLT 659; 34 Bom. 
L R 1567; 59 O 1399 P 0). - 
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of Wards, as well as in the’ statement of 
Rayappa recorded in connection with that 
application, it was stated that the brothers 
were joint. Again, in the statement of 
Mallappa recorded on April 23, 1915. 
(Ex. 123), in connection with the heirship 
inquiry consequent on Rayappa’s death, 
Mallappa stated that he and Rayappa had . 
together handed over the management of 
the desgat to the Court of Wards. The 
order made by the District Deputy Oollector 
in the heirship inquiry (Hx. 124) on Oce 
tober 5, 1915 stated that Mallappa and the 
deceased Rayappa had been joint. In the 
written statement filed by the defendant in 
the present suit it has been admitted in 
more than one place that the brothers had 
been joint. In para. 3 itis stated that the 
properties belong to the family of Rayappa 
Desai and of his jointfamily brother Mallap- 
pa Desai. In para. 8 it is stated that: > 

“Rayappa at the time of his death had no interest 
of right in the suit property. Even assuming that 
his right of ownership had not been lost, as Ray- 
appa and Mallappa were membersof a joint family 
at that time, and as Rayappa died in union Mallappa 
became full owner of that property by right of sur- 
vivorship.” A 

Again in para. 11 dealing with the ques- 
tion of Yamunabai’s right to make an adop- 
tion after her husband's death, it is stated ; 

“As Rayappa died while he was joint with 
Mallappa, Yamupabai had no right to make any 
adoption after his death.” 

The defendant Kadappa had filed Suit. 
No. 424 of 1926 against one Krishtappa to 
recover possession of certain lands alienated 
to Krishtappa by Rayappa in 1886. In his 
statement in that suit he said : 

Mallappa bin Shankrappa.......s died in 1917. 
Aiter his death I inherited the desgat and patilki 
watan as the heir. Mallappa had inhsrited it as 
the heir after the death of his elder brother Ray- 
appa. Rayappa died in 1914. He (ìi, e. Mallappa) 
inherited it in 1914......c0008 Rayappa died while he 
was joint with his brosher Mallappa.” 

16 is clear therefore both on the evidence 
and on the admissions of the defendant 
himself, that in spite of what happened in 
1887 Rayappa lived and died in union -with . 
his brother Mallappa, It still remains to . 
consider the question whether thé junior 
branches of the family had separated. It 
has now been settled by the decisions, of 


‘the Privy Council in Batjnath Y. Tej Balt 


(5), Konammal v. Annadana, Jadaya Goun- 
der (6), Shiba: Prasad Singh v.. Prayag 
Kumari Dehi (7), and Collectorof Gorakh- 
pur v. Ram Sundar Mal (8),. that an im- 


(8) GLIA 286; 150 Ind. Oas. 545; A I R 1934 P O 157; 
56 A468; 7 R P.O 1;110 WN 889, 40 LW 217; 
(1934) A L J779;67M LJ 274, 15PLT 531; 600.L 
J 67; (1934) M W N 751; 36 Bom. L R 867; 380 WN 
1101 (P 0). i eS 






the sole enjoy- 
che time being, and 
‘im, must be regarded 
ý of the holder and his 
9 sing by survivorship; Oral 

en led by the defendant to 


` junior branches of the family 
ha . yt go far as the partible property 
of th, amily was concerned, that they had 


separaie dealings, had erected houses at 
their own expense, and that the senior 
branch did not contribute towards the exe 
penses of marriages and other ceremonies 
among the junior branches. 

But something more than separation ine 
food and worship and separate dealings as 
regards the partible property of the family 
is necessary to prove separation as regards 
the impartible estate. The Only right which 
the junior members of a family holding an 
impartible estate, the succession to which 
is -governed by the rule of lineal primo- 
geniture have, is the right of succession by 
survivorship, and before it can be held that 
‘an impartible estate has ceased to be joint 
family property for the purposes of succes- 
sion, there must be reliable evidence to 
prove an intention, express or implied, on 
the part of the junior members of the family 
to give up their chances of succession, For 
the respondent reliance is placed on the 
‘decision of the Privy Councilin the Telwa 
case, Thakurain Tara Kumari v, Chaturbuj 
Narayan Singh (9). In that case the holder 
of an impartible estate of a joint Hindu 
family. descending by primogeniture made a 
mokurart grant to his younger brother for 
maintenance. The grantee built a separate 
house divided from his brother by a wall, 
established therein a tulsi pinda and a 
thakurbari and lived there separately from 
‘his brother. He defrayed the marriage ex- 
penses of his daughtes subsequent to the 
-grant.. It was held on these facts by their 
Lordships that there had been a complete 
‘separation between the brothers and that 
the impartible estate consequently became 
separate property in which the widow of 
the last male holder was entitled to a 
widow's estate. The decision in this case 
‘was considered by their Lordships in Konae 
mmal v. Annadana Jadaya Gounder (6), 
and-it was held that the Telwa casz, T'haku- 
rain Tara Kumari v. Chaturbuj -Narayan 
Singh (9), could not. be regarded - as laying 
down any general proposition oflaw, Their 


` (9) 42 I A 192; 30-Ind, Oas. 833; A IR 1915 P O 30; 
42 Ó 1179; 19 O W N 1119; 29 ML J 37;18M L T 
228; 2L W843; 13 A-L J 1034; 17 Bom. LR 1012; 
22 O L J 498; (1915) M W N7117 (P O). < 
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“In the former case, Thakurain Tara Kumari v. 
Chaturbuj Narayan Singh (9), it was held that ar 
impartible estate had become the separate property 
of one branch of the family by reasonof a number of 
facts showing that thetwo branches had become sepa- 
rate. This case cannot, Row, in their Lordship’s 
opinion, be treated as laying down any proposition of 
law for the purposes of the present case, as it does not 
deal with the question whether an impartible estate is 
to be treated for purposes of succession as joint family 
property or with the legal consequences that follow if 
it is.” 


In the later in Collector of Gorakhpur v. 
Ram Sundar Mal (8), there was a dispute 
with regard to the succession to the impar- 
tible Raj of Majhauli. Indarjit Mal the 
representative of the junior branch (referred 
to in the judgment as the Dharamner 
branch) claimed the Raj on the death of the 
holder in the senior branch, in preference to 
the widow of the last holder, The decision 
turned on whether there had been separation 
between the junior and senior branches. 
The evidence showed that the junior branch 
was separate in food and residence from 
the senior branch, that the Babus of Dha- 
Tamner never visited Majhauli and were 
never invited by the Raja on any occasion; 
that various other Babus connected with 
the Majhauli Raj family in the same manner 
as the Babus of Dharamner paid visits to 
Majhauli and were invited on ceremonial 
occasions; that monetary assistance was 
given by the Raja to Bisen Obhattries. 
in general, and to some of the other 
Babus also, but never to have to the Babus. 
of Dharamner; that the Raja used to have 
several Bisen courtiers, but he never allow- 
ed any of the Babus of Dharamner to be 
one of them; that villages of the Raj were 
often given out on lease to other Babus, but 
never to the Babus of Dharamner; that the 
Raja would .not allow any Babus of Dha- 
ramner to be ever employed in his raj in 
any capacity; that there was a well-known 
tradition of old enmity between the Babus. 
of Dharamner and the Majhauli family; 
that the junior branch had alienated sevee 
ral portions of the village of Dharamner 
which had been given to them; and that on 
the occasion of a marriage in the junior 
branch that branch had sold some of its 
Properties to defray the expenses and had 
received no help from the senior branch, 
In spite of this evidence, which in their 
Lordships’ opinion went far to establish 
that for many years before the death of 
Indarjit Mal the condition of jointness in 
general status between the two branches of 
the family had been lost, their Lordships 

*Page of 55 I. A,— [Bd] = 
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agreed with the conclusion arrived at by the 
-High Court thatit was 

. “not established that Raja Kaushal Kishor was 

- Separate from Indarjit Bahadur in the sense that the 

latter had lost all right to succession incase the 

former died without a child and without having dis- 
: posed of the estate in his lifetime.” 

In commenting upon the contrary cons 
clusion which had been arrived at on the 
. question of separation by the District Oourt, 
their Lordships said (p. 300*) : 

“Now when this suit was 
Court the case in Baijnath v, Tej Bali (5), had been 
decided by this Board, but the full implications of the 
‘judgment there delivered by Lord Dunedin and 
later to be stated, were not perhaps fully ap- 
preciated. 

Again, the Telwa case: Thakurain Tara Kumari 
v. Chaturbuj Narayan Singh® (8), upon which the 
learned Judge placed final reliance, while already 
questioned as a case of general application, had not 
then been described as it was by this Board in 
Konammal v. Annadana Jadaya Gounder (6), as a 
case laying down no general proposition of law, for 
the purpose of that case or, as may now be added, of 
this case.” 

The rule deducible from the decisions of 
the Privy Council in Baijnath v. Tej Bali 
(5), Konammal v. Annadana Jadaya 
Gounder (6) and Shiba Prasad Singh v. 
Prayag Kumari Debi (7), at p. 3457 was 
stated by their Lordships to be that 
(p. 301*) : 

“Tn order to establish that a family governed by 
the Mitakshara in which there is an ancestral im- 
partible estate has ceased to be joint, it is necessary 
to prove an intention, express or implied, on the 
‘part of the junior members of thé family to re- 
‘nounce their right of succession to the estate, „It 
is not sufficient to show a separation merely in food 
and worship.” 


- The evidence relied on in the present 
case to prove the separation of the junior 
‘branches is not as strong as that relied on 
in Collector of Gorakhpar v. Ram Sunder 
Mal (8). -I agree therefore with the conclu- 
sion arrived at by the learned Judge 
that there bas been no separation between 
the branches of,Rayappa and the junior 
branches. Plaintiff therefore by his adoption 
“became a member of the joint family to 
which the defendant belongs. It is contend 
ed for the respondent that Rayappa, as 
the holder of an impartible estate governed- 
by the rule of lineal primogeniture, had the 
power to alienate the estate or to relinquish 
it so as.to extinguish completely all rights 
in the estate on the part of his descendants; 
that he did so relinquish the estate in 1°87 ; 
that the effect of that relinquishment was 
to extinguish completely his own rights in 
the estate and that of any son adopted to 
him; and that the estate in the hands of the 

“*Pages of 61 I A—[Ea]. 
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next holder Mallappa became’ 
self-acquired estate to which the 
by virtue of his adoption could acquire 
title. In support of the last proposition reli» 
anes is placed on the decisions of the Privy 
Councilin Sivagnana Tevar v, Periasamt 
(10) and Perumal Sethurayar v, Subs 
bulakshmi (11). 

The right of the holder of an impartible 
estate, the succession to which is governed 
to 

alienate it by will or gift which was held 
established by the Privy Council in Ram 
Sartaj Kuari v, Rani Deoraj Kuari (12), 
. has since been reaffirmed in a large number 
of cases: Sri Raja Rao Venkata Surya Mahi- 
pati Rama Krishna v, Court of Wards (13) 
(thefirst Pittapur case), Baijnath.v. Tej Bali 
(5), Protap Chandra Deo v. Jagadish Chan- 
dra Deo (14) and Collector of Gorakhpur v. 
Ram Sunder Mal (8). There can be no doubt 
therefore that Rayappa had the power to 
relinquish or alienate the estate, But the 
facts proved in the present’ case show 
clearly that he did not exercise that power 
in 1887, and that all that he did was to 
make an arrangement by which during his 
lifetime the management of the estate was 
transferred to Mallappa so as to save the 
estate from being seized by creditors and 
to prevent it from being further encum- 
bered by Rayappa himself. In spite of this 
arrangement his name continued to stand 
in the Pali Register till his death, and he 
exercised rights of ownership over it, e. g. 
by applying to the Court of Wards for the 
management being taken over by it; and 
the exercise of this right by him was with 
the full knowledge and consent of Mallappa. 
There is no similarity between the facts in 
this case and those in Sivagnana Tevar vy. 
Periasami (10), or in Perumal Sethurayar 
v. Subbulakshmi (11). In the former case 
the holder of the imparéibleraj, Muthu Vadu. 
ganadha Tewar, conceiving that he was 
entitled to succeed to the more important 
zamindari of Shivagunga, had renounced 
p 5I A 61; 3 Suther 508; 3 Sar. 795; 1 M 312 


ab 41 Bom. L R 718; 180 Ind. Oas. 773; A I R 1939 
P O95; 661 A 134; I L R (1939) Mad. 443; 1939 O 
W N 378; 11 R P O 197;5B R 530; 19390 L R 225; 
49L W 621;43 O WN 594; (1939)1M LJ 812; 
(1939) M W N 576; 690 L J 519; (1939) Kar. (P 0) 192 
Sup (P O). 

(12) 151 A 51; 10 A 272; 5 Sar, 139 (P O). 

( (18) 26 I A 83; 22 M 383;9 M LJ 1 Sup; 7 Sar. 481 
PO. 

da) 54 I A 289; 102 Ind. Oas. 599; AI R 1927 P 0 
159; 540 955; 583 M L J 30; 25 A L J 628; 29 Bom. LR 
1136; (1927) M W N 513; 4 O W N 650; 31 OW N 
943, 39 ML T1; 460 L, J 136; 8 PL T 623 
(P 0). f . 7 a 
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for himself and his off spring all interest 
in the small and dependent Palaiyam of 
Padamattur thus manifesting his intention 
to separate himself and his descendants 
completely from the Palaiyam. Both the 
motive for the separation and the manner 
in which it was effected were such as to 
leave no room for doubt that there was a 
complete renunciation of all interest in the 
smaller estate. e 
In the second case, Perumal Sethurayar 
v. Subbulakshmi ` (11). a Hindu zamindar 
held an impartible estate governed by 
Mitakshara. He had a son by his 
first wife. The first wife was dead and 
the second wife was pregnant. The 
zamindar wished to defeat the prospect 
of succession of his eldest son with whom 
be was displeased. In exercise of his power 
of alienation, which was in danger of 
becoming restricted within a few days by 
the coming into force of the Mad, Imparti- 
ble Estates Act, IL of 1902, he settled the 
whole estate on himself for life with remain- 
der absolutely tothe child with whom his 
second wife was then enceinte, if such child 
` should be born alive and a male. [f the 
child should not be born alive and a male, 
or, being born alive and a male. should 
die before the settlor without leaving male 
issue, the zamindari was to go to his second 
wife absolutely. A son was born of the 
second wife. The eldest son and the second 
wife died aud the zamindar married a third 
wife by whom also he hada son. On the 
zamindar’s death his second son succeeded 
tothe estate. On the second son’s death 
his widow brought a suit to establish her 
right to succeed to the property as against 
her husband's younger half-brother. It was 
held by their Lordships of the Privy Council 
that the property descended to the second 
son's widow in accprdance with the rules 
governing succession to separate property, 
since there was norule of law to prevent 
the settlor from giving or the second son 
from taking the estate as separate self- 
acquired property. Here again the facts 
are clearly distinguishable from thosa 
before us. The zamindar who made the 
settlement was expressly exercising his 
power of alienation so as to alter the suc- 
cession and to deprive the eldest son of his 
rights. The provision made by him, that 
should the child to be born to him not be 
a male, or should that child die in his life- 
time, the estate was to go absolutely to his 
second wife, makes it clear that it was his 
intention to terminate the co-parcenary so 
far as he wae concerned, 
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As I have already pointed out, no such 
intention can be inferred in our case either 
from what Rayappa and Mallappa did in 
1887 or from their subsequent conduct. So 
far as Rayappa’s descendants were concera- 
ed, he expressly saved the rights of any son 
that might be bora to him, and the provision 
that in case a son was born to him Mallappa 
was tohand over the estate to that son, 
not on that soa's birth, but as soon as he 
attained “majority and became capable of 
managing the estate, makes it clear that 
the whole object of the arrangement made 
by Rayappa and Mallappa was to save the 
estate from Rayappa’s creditors and from 
being further encumbered by new debts 
which Rayappa might incur. The idea that 
there was any alienation outrightin favour 
of Mallappa is clearly negatived by this 
provision, The decisions therefore in the 
two cases relied oa by the respondent have 
no application to the facts cf this case and 
it is unnecessary to discuss what the nature 
of the estate in Mallappa’s hands would 
have been if Rayappa had completely reline 
quished ali hia interest in the estate for 
himself and his descendants, 

On the view whichI have taken of the 
case the plaintiff was validly adopted to 
Rayappa. Rayappa had not completly re- 
nounced his own interest in the family 
estate, much less had he relinquished the 
interest of his heirs. He died in union 
with his brother Mallappa, and the junior 
branches of the family, including the 
branch of the defendant Kadappa, have 
not separated, At the time of the plaintiff's 
adoption in 1927 there was therefore a co- 
parcenary in existance, and the plaintiff by 
his adoption became a member of that co- 
parcenary, As the estate is impartible and 
succession to it is governed by the rale 
of lineal primogeniture, the plaintiff, as the 
representative of the senior branch, is en- 
titled tosucceed to all the imparbible pro? 
perty of the family and to divest the estate 
which had already vested in the defendant 
prior to the plaintiff's adoption: Amarendra 
Man Singh v. Sanatan Singh (15), Vijay» 
singjt Chhatrasingji v. Shivisingii Bhim» 
singji (16), and Balu Sakharam Powar v. 


(15) 60 I A 242; 143 Ind. Cas, 441; Ind. Ral. (1933) 

P O 168; A IR 1933 P O 155; 37 O W N 933; (1933) 
M W N769; 38L W 1; 65 M L J 203; 14 P LT 399: 
(1933) A L J 710; 570 L J 593; 35 Bom. L R 859 13 
Pat, 642 (PO), ' 
- (16) 621 A 16l; 155 Ind. Oas. 493; A I R 1935 P 0 
95; 59-B 350; 1935 O W N 645; (19355 M W N 534; 
7 R P0201; 68 MLJ 701; 1935) AL J 630; 390W 
N 682; 61 Ò L J 336; 42 L W 1; 37 Bom. LR 562 
\ he 
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Lahaoo (17). 

The plaintiff's suit related not merely to 
the impartible properties included in cls, 
A to R of the schedule attached to the 
plaint, but also tothe properties mentioned 
in cls.8,T,U and V. The learned Judge 
has found that the wadas and houses in 
cl. Sof the schedule are not watan pro- 
perties, On Matlappa's death, his daughter 
Sundarbai had obtained a declaratory 
decree from the Court that she was” entitled 
to succeed to this property as not being 
watan property. ‘The plaintiff has failed to 
prove that the wadas and houses are watan 
properties. The findings of the learned 
Judge, that the properti8s mentioned in 
els, T,U and V, namely the properties 
acquired from the income of the desgat 
lands, the profits of the money-lending 
business carried cn by the defendant, and 
the sum of Rs. 3,000 taken by the defen- 
dant from the: Court -of Wards, are the 
self-acquisitions of the defendant, have not 
been challeged before us, The plaintiff is 
therefore entitled to a decree for posses-, 
- sion’ with regard to the impartible pro» 
perties inthe suit, namely those mentioned 
in ela, A to R of the schedule. 

The plaintiff had claimed mesne profile 
at the rate of Rs, 20,000 a year for six years, 
The defendant had admitted that the income 
of the desgat properties for the last four 
or five years has been Ks. 9,000 to Rs, 10,000 
a year. As the learned Judge has rointed 
out there is no reliable evidence to show 
that there had been any demand for pos- 
session made by the plaintiff prior to the 
fiilng of the suit. Following the ruling in 
Sri Virada Praiapa Raghunadha vw. Sri 
Brozo Kishore (18) we do not think that 
the plaintiff is entitled to mesne profits 
prior to the suit, We direct that an inquiry 
should be made under O. XX, r, 12, Civil 
P. O., as regards the mesne profits from 
the institution of the suit until delivery of 
possession to the plaintiff or the expiration 
of three years from the date ofthe decree, 
whichever event first occurs. 

The appeal will therefore be allowed, the 
decree of the lower Oourt set aside and the 
plaintiff’s suit decreed with costs both in 
this Court and in the lower Court. The 
defendant shail deliver over possession of 
the properties mentioned in cls. A to R of 
the schedule attached to the plaint to the 
plaintiff, Jnguiry under O. XX, r. 12, Civil 

(17) 39 Bom. L R 332; 170 Ind. Oas, 393; AIR 
np Bom, 279; I L R (1937) Bom. 508; 10 R B83 


Œ B). 
*418) 3 I A 154; 1 M 69; 25 W R 28i; 3 Sar. 583 
(PO). x 
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P. O., to be made as regards future mesne 
profits from the institution of the suit until 
the delivery of possession to the plaintiff or 
the expiration of three years from the date 
of the decree, whichever event firat occurs. 
The paintiff will be entitled. to his costs 
from the respondent in both the Courts on 
the amount of his claim excluding the 
sum of Rs, 1,20,000 for mesne profits 
eand the valuation of the properties in 
els. S, T, U and V of the schedule. The 
Tespondent will pay the court-fees.to Govt. 
in both Courts on the valuation of the watan 
properties A to R of the schedule and the 
&ppellant on the rest of his claim. — 

Divatia, J.—I concur. The principal 
point in the appeal is whether the property 
in suit is vested in the defendant so that it 
could not be divested on the adoption of 
plaintiff by the widow of Rayappa. The 
question arises in this form on account of 
the recent Full Bench decision of our High 
Court in Balu Sakharam Powar v. Lahaoo 
(17), which lays down, among other things, 
two propositions : . 

“(1) Where a co-parcenary exists at the date of 
the adoption, the adopted son becomes a member 
of the co-parcenary, and takes his share in the 
joint property accordingly. ‘The principle applies 
although the co-parcenary is a zamindari having 
the peculiar feature of being governed by the rule 
of lineal primogeniture, 

(2) Where the adoption tales place after the ter- 
mination of the co-parcenary by the death, actually- 
or fictionally, of the last surviving co-parcener, the 
adoption by a widow of a predeceased co-parcener 
has not the effect of reviving the co-parcenary, and 
does not divest property from the heir of the last 
surviving co-parcener (other than the widow) or 
those claiming through him or her.” 

It is common ground that the suit pro- 
perty is impartible watan prcperty governed 
by the rule of lineal primogeniture and that 
the plaintiff's adoptive father Rayappa, who 
died in 1914, and his brother Mallappa coa- 
stituted a joint Hindi family. The defence 
to the suit was that Rayappa, who was tke 
eldest male in the branch and as such the 
owner of the property, voluntarily relin- 
quished all his right, titles;and interest in 
the property in 1887 in favour-of his brother 
Mallappa with the condition that it should 
revert to his natural born son, if any, on his 
attaining majority, That condition having 
not occurred, the property vested in Mal- 
lappa and on his death without male issue 
in 1917, it devolved on and vested in hia 
heir, the defendant, who is the son of his 
first cousin. The plaintifi's adoption in 
1927, therefore, could not divest the pro- 
perty from the hands of the defendant who, 
being separate from the branch of Rayappa’s 
father, took it, on the termination of co-par- 
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cenary ın that branch, by heirship and not 
survivorship. Two main questions, there- 
fore, arise on these pleadings : (1) whether 
Rayappa absolutely relinquished his interest 
in the property for himself as well as for 
his heirs, and (2) whether the co-parcenary 
had come to an end at the date of the 
plaintiff's adoption, (After considering evi- 
dence his Lordship concluded). The evi- 
dence, therefore, does not establish that e 
Rayappa relinquished his rights absolutely 
in Mallappa’s favour in 1887 and made.an 
alienation of his property so as to make 
him the sole and separate owner thereof. 
The arrangement was only this, that Mal’ 
lappa was to manage the property during 
Rayappa’s lifetime; in the ordinary 
course, if a son was born to Rayappa, he 
would take it by right of primogeniture, but 
if no son was born, Mallappa would 
undoubtedly take it by survivorship. 

There was, therefore, neither the necessity 
nor the intention to surrender all claims 
of Rayappa and his line and to make 
Mallappa the separate owner of the pro- 
perty even after the former's death. Ncr 
does the evidence show, as has been con- 
tended before us, that there was an absolute 
gift of the property to Mallappa in 1887 
subject to its defeasance on the birth of a 
son to Rayappa. Moreover, the fact that 
the property was to be transferred to 
Rayappa's son only when he attained the 
age of majority would be against the con- 
tention that it was to be divested on the 
birth of a son. The real intention was the 
protection of the estate and not the absolute 
surrender of his rights by Rayappa for 
himself and his successors. The. formal 
agreement under which Mallappa was to 
maintain Rayappa during his lifetime had 
got to be passed as the khata was formally 
transferred in the formsr’s name and the 
property had to be “protected from being 
attached and sold by the latter's creditors. 
In fact Mallappa succeeded in raising the 
attachment by one creditor of Rayappa on 
this ground, but that does not affect the 
Teal nature of the agreement. 

The next question is whether the co-par- 
cenary was extinct at the date of the plain- 
tiff’s adoption so as tofix the property in 
the defendant without liability of divest- 
ment.. So far as the two brothers were 
concerned, there is no doubt that the co-par- 
cenary between them was not extinct and 
they considered themselves as members of 
& joint Hindu family. In fact it is stated in 
the defendant's own written statement in 
the present suit that as Rayappa died while 
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he was joint with Mallappa, Yamunabai 
had no right to make any adoption after 
his death This is aclear admission as to 
the existence of a co-parcenary, although 
the point sought to be made was that ace 
cording to the law as it then stood, the 
adoption would be bad in law as the family 
was joint. But not only was the co-parcenary 
between the two brothers not extinct, but 
the other junior branches of the main family 
were also‘joint with the branch represented 
by Rayappa and his brother. The present 
defendent has admitted this in his deposi- 
tion (Ex. 159) in a previous suit filed by 
him against two members of the other 
branches. Hè adfnitted that Rayappa died 
while he was joint with Mallappa and that 
the cther members of the main family had 
merely a right of maintenance. This de- 


‘position was given in a suit which termi» 


nated in a decision by our High Oourt 
in Kadappa Bapurao Desai v. Krishtappa 
Bachappa Desai (19). It is there observed 
as follows (p. 602): 

“Under the custom prevailing in this family, 
which in our opinion has been established on the 
evidence, the plaintiff's bhaubanda are entitled to 
maintenance out of these patilki lands, and must 
therefore be said to have interest of an hereditary 
nature in this property. Besides, even though this 
watan poperty may be impartible and governed by 
the rule of lineal primogeniture, thefamily of the 
plaintiff and the defendants did not for that reason 
necessarily cease to be a joint Hindu family, and 
the defendants therefore have a right by survivor- 
ship to this property even apart from the right of 
maintenance. This proposition is supported by the 
recent decision of the Privy Council in Skiba 
Prasad Singh v. Prayag Kumari Debi (7).”" 

In a rencent decision of our High Court 
in Sahebgouda v. Basangouda (29), it is 
held that watan property, such as we have 
here, stands on the same footing a8 ances- 
tral impartible estate in a joint Hindu 
family passing by survivorship from one 
line to another according to primogeniture. 
It has been recently held by their Lord- 
ships of the Privy Council ina number of. 
cases that such property is governed by 
the Mitakshara Law of joint Hindu family. 
The first of these decisonsis in Baijnath v. 
Tej Bali (5), where it is held that the 
successor to an ancestral impartible estate 
in a joint Hindu family governed by the 
Mitakshara is designated by survivorshp, 
although he willhold the estate according 
to the custom of impartibility. It was 
observed that notwithstanding the decision 
in Ram Sartaj Kuari v, Rani Deoraj 


(19) 37 Bom. L R 599 (602); 158 Ind, Oas. 560; A I R 
1935 Bom. 380;8 R B 133. 

(20) 33 Bom. L R 580; 133 Ind, Cas. 847;AI R 1931 
Bom. 378; Ind. Rul. (1931) Bom, 431. 
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Kuert (12), which held that there was 
no co-ownership between the person holding 
the impartible property and members of the 
family, the other incidents of the joint pro- 
perty, especially the right of survivorship, 
doremain. This prinaiple was re-affizmed 
in the subsequent decisions in Konammal 
v.Annadana Jadaya Gounder (6), Shiba 
Prasad Singh v. Prayag Kumari Debi (7) 
and Collector of Gorakhpur v. Ram Sundar, 
Mal (8). In the last mentioned’ case the 
effect of the previcus decisions has been 
summarized as follows (p. 303) : 

“The recent decisions of the Board constitute a 
further landmark in the judicial exposition of the 
question at issue here. Whiletbe power of the holder 
of an impartible raj to dispose of the same by deed, 
Ram Sartaj Kuari v. Ram Deoraj Koeri (12), or 
by will Sri Raja Rao Venkata Surya Mahipati Rama 
Krishna v Court of Wards (13), and Protap Chandra 
‘Deo v. Jagadish Chandra Deo (14), remains definitely 
established, the right of the junior branch to succeed 
by survivorship to the raj on theextinetion of the 
senior branch has also been definitely and emphati- 
cally re affirmed. Nor must this right be whittled 
away. It cannot be regarded as merely visionary.” 

it is thorefore clear that the whole family 
continues to be a joint Hindu family with 
the rightof survivorship among its mem- 
berg, and the co-parcenary, therefcre, cannot 
be said tohave come to an end. But Mr. 
Ooyajee on behalf of the respondent has 
urged anewargument in this Court which 
was not advanced in the lower Court. He 
says that he does not rely on the co-par- 
cenary having ccme to an end, and he 
therefore concedes that the adoption is not 
invalid cn the ground that’at the time of 
the adoption the co-parcenary was extinct. 
But he urges that although the adoption is 
good, the plaintiff would be entitled to the 
suit property only if he inherits it as an 
heir in case the defendant Kadappa died 
without hisown heir. In other words, his 
argument is that the property having once 
gone in Kadappa’s line before the plain- 
tiff's adoption, it must remain in that line 
so long asit is not exhausted. and the 
Plaintiff can take it only ifand when his 
line becomes extinct. This argumont is 
urged on the basis that once the property 
gces into another branch it becomes the 
separate property of that branch and 
although it would be governed by the 
rules of joint Hindu family, it cannot be 
divested on any adcption made after the 
property has come into the possession of 
another branch. 

According to Mr. Coyajee, that is the 
effect of the recent decisions of their 
Lordships of the Privy Council especially 
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the decisions in Thakurain Tara Kumari v. 
Chaturbui Narayan Singh (9), and Shiba 
Prasad Singh v. Prayag Kumari Debi (7), 
and other cases. The former decision dee 
pended on its own peculiar facts, and it is 
emphasized in the later decisions that that 
case cannct be treated as laying down 
any general proposition. Mr. Coyajee relies 
upon the observations of their Lordships in 
the latter case in Shiba Prasad Singh v. 
Prayag Kumari Debi (7), that the imparti- 
ble estate, though ancestral, was clothed 
with the incidents of self-acquisition and 
separate property. The context shows that 
“this expression applied only to those cases 
where the general law of the Mitakshara. | 
had been superseded by custom with ree 
gard to theright of partition, the right to 
restrain alienations, etc. But their Lord- 
ships, however, emphasized that the right of 
survivorship is not inconsistent with the 
custom of impartibility and that right, 
therefore, still remains and to that extent 
the estate would retain its character of 
joint family property. Mr. Coyajee has urged 
that according to the decision in that case 
the last holder becomes a fresh stock of 
descent and is the holder of separate pro- 
perty. But that is not the effect of the 
decision in that case. If that were so, it 
is difficult to see why the three widows of 
Raja Durga Prasad Singh did not succeed 
to him after his death instead of Shiba 
Prasad Singh when the custom of 
exclusion of females in that family was not 
proved. 

Mr. Ooyajee further relies upon two de- 
cisions of the Privy Oouncil in Sivagnana 
Tevar v. Periasami (10)'and Perumal Sethu- 
rayar v. Subbulakshmi (11). The first dee 
cision would not apply to the facts found in 
the present case that Rayappa did not 
make a complete surrender of his rights. 
in the family property and make it the 
separate property of Mallappa. The second 
decision in Perumal Sethurayar v, Subbu- 
lakshmi (11), also does not apply for the 
same reason. There it was proved that 
the settlor intended that the estate should 
not continue to be joint family property as. 
he definitely wanted to exclude his eldest 
son, and it was, therefore, held that the 
property ceased to be the property of the 
joint family. Their Lordships specifically 
observed (p. 724*), “They say nothing there 
as to family arrangement or the power of 
a grantor to impose conditions. In the 
present case it is quite clear that Rayappa. 
did not intend that the estate should 

*Page of 41 Bom. L R—[Hd]) 
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not continue to be joint family property. 
On the contrary the fact that his son was 
to succeed after his death and that Mal- 
lappa was to take in absence of the son was 
only consistent with his treating the family 
as joint. The facts of the present case 
are more similar tojthose in Naraganti Acha- 
mmagaru V. Venkatachalapati Nayanivaru 
(21), than to the cases relied upon on 
behalf of the respondent. 

In the result, therefore, it must be held 
that the family constituted a joint Hindu 
family with the incidence of survivorship 
and that the co-parcenary was not extinct at 
the date of the plaintiff’s adoption. The 
adoption of the plaintiff, therefore, is nof 
only valid but that it has the result of veste 
ing the suit property in him fromthe date 
of the adoption, I agree, therefore, that the 
appeal should be allowed and the suit de- 
creed as proposed by my learned brother, 

D. «,. Appeal allowed. 


ri 


(21) 4 M 250. 


SIND CHIEF COURT 
Full Bench 
Miscellaneous Case No. 259 of 1940 
September 25, 1940. - 
Davis, C. J, AND Logo, WESTON 
AND TYABJI, JJ. 
EMPEROR— 
versus 
P, O. TARAPORE, CHIEF EDITOR, 
PRINTER anp PUBLISHER or Tap 

“DAILY GAZETTE,” KARAOHI anp 


. ANOTHER— RESPONDENTS 

Contempt of Court—Right of Chief Court to punish 
contempt of itself-—Summary jurisdiction in contempt 
—Ezercise of —Duty of Court to preserve its proceed- 
inga from misrepresentations — Criticism of Court, 
when protected —Scandaliagng Court, is its contempt— 
Article in newspaper suggesting abuse of power by 
Chief Court, desire on its part to enter into conflict 
with executive Government and inviting Magistrates 
to disregard its authority—Therewas held, contempt 
of Court—Article in newspaper amounting to contempt 
—Printer's and publisher's liability—Apology offered 
—Discretion of Court to refuse or accept—Government 
of India Act, 1935 (25 £ 26 Geo, V, Ch. 42), s. 224— 
Power of superintendence—Eztent of. 

The Ohief Oourt of Sind has a right to punish ina 
summary way contempt of itself. [p, 521, col. L] 

Summary jurisdiction in contempt is a powerful 
weapon in the handsof the Courtand is to be used 
sparingly, But its use must in large part depend 
upon those who by their misconduct invite its ap- 
plication. “[p. 526, col. 1.) ; 

It isa duty ofa Court, not so much to itself but to 
the public in whose interest it administers justice, 
that it should preserve its proceedings from mis- 
representaticn. There is no distinction between a 
misrepresentation of the action of a Chief Oourt 
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when it exercises its undoabted powers of superin- 
tendence of Magisterial Courts under s, 224, Govt. 
of India Act, 1935, and s. 17, Sind Courts Act, 1926- 
and the misrepresentation of the action of the Oourt 
ora Judge in a judicial as distinct from an ad- 
ministrative capacity, provided always that that 
action relates to the administration of justice. Read 
v. Huggonson(1), relied on [p. 520, col. 2.] 

It is not possible, to say that criticism of a Court 
is protected and can be justified where there is no 
good faith, where there are mis-statement fand mis- 
representation and where necessarily the Oourt is 
The writer 
cannot claim to act in good taith when he ignores 
the sources of the truth which were open to him. 
[p. 525, col. 1.) 

Scandalizing the Court amounts to contempt of 
Court. Itis immaterial whether the attack on the 
Judge is with reference to a case about to be tried 
or actually under trial or recently adjudged: in 
each instance the tendency is to poison the fountain 
of justice, to create distrust and destroy the con- 
fidence of the people in the Courts which areof 
prime importance to the public in the protection of 
their rights and liberties. And the offence is in no 
way mitigated when the attack is not upon a parti- 
cular Judge but upon the Court as a whole, indeed, 
upon all the Judges. Contempt may be committed not 
only as regards pending cases but also as regards 
cases which may be filed, and contempt is not only 
committed when there is a detailed discussion of the 
factsand merits, but when, for instance, some pre- 
sumptuous person states that the case of one party is 
sound in Jaw and fact before such case is heard and 
decided. (p.522, col. l; p.524, col.1.) _ 

An article in a newspaper suggesting abuse by 
the Chief Court of its powers, a desire on the part 
of the Chief Court to enter intoa conflict with the 
executive Govt. and containing a plain invitation to 
Magistrates to disregard the authority of the Chief 
Court and to Subordinate themselves to the alleged 
wishes of the. executive Govt, is one tending to 
embarrass the administration of justice, and is 
calculated to create in the minds of the general 
public grave apprehension thatthe Ohief Court is. 
not entitled to public confidence in its discharge of 
its duties, and itis a clear contempt of Oourt, [p. 
528, cols. 1 & 2.) 

[Case-law discussed | , 

The printer and publisher of a newspaper in which 
an article amounting to contempt of Oourt appears, 
is liable for the contempt of the Oourt even if the 
article is written by some one else and he dis- 
associated himself from it and disapproved it. 156 
Ind. Oss. 1055 (3), referred to, 

It does not follow that because an apology is. 
offered the Court must accept it and is disarmed. A 
Court can refuse to accept an apology which it does 
not believe is genuine ; it can even, when it accepts 
the apology, commit an offender to prison or other- 
wise punish him. Furthermore, there cannot be both 
justification and apology. The two things are incom- 
patible. [p. 526, col. 1.) f 

The power of superintendence of Magisterial Courts 
conferred on the Chief Court by law, includes neces- 
sarily the power to guide, advise and encourage 
Magistrates in the faithful discharge of their judicial 
duties. [p. 523, col. 1.) 


Misc. Oase to show cause why the Res- 
pondents should not be committed for 


contempt of Court. . 
Mr. Partabrat D, Punwani, Advocate- 
General, for the Crown. 


520. 


Messrs. Parmanand Kundanmal 
Dingomal Narainsing, 
Nos, 1 and 2 respectively. 


and 
for Respondents 


Davis, G. J.—On September 6, 1940, 
the Judges of this Court, Tyabji, J., since 
‘concurring, at a Judges’ meeting directed 
that a rule should issue upen P. C. Taras 
pore, Chief Editor, Printer and Publisher 
of the “Daily Gazette”, and Mr, M. 8. M. 
Sharma, Managing Editor of "the same 
paper, to show cause why they should not be 
committed for contempt of this Oourt by 
reason of an article appearing in the issue 
of the paper dated September 5, 1940, which 
contained statements of a‘hature calculated 
to prejudice and impair public confidence 
in the administration of justice and lower 
the authority of and respect for this Court 
and its Judges; and containing comments 
calculated to préjudice the trial and deci» 
sion of. pending cases referred to in the 
said article. 


but the paper concerned had, until very 
recently, possessed a reputation for sobriety 
and truth of statement. Therefore, con- 
cerned only with the interests of justice 
and the public interest, we thought it 
necessary to take action, and to remove the 
serious aspersions cast upon the competence 
and discretion of this Court, and if necese 
sary, to punish the writer of the article for 
the article appearing where it did, written, 
as appeared, with a certain appearance of 
authority and special knowledge, was likely 
to be accepted by members of the public as 
stating the true position and was calcu- 
lated to impair the public confidence in the 
administration of justice in the Province 
and to Jower the authority of and respect 
for this Court and its Judges. 

Reading the article, it appeared to me to 
allege, though both expression and thought 
at times appeared disingenuous, that this 
Court wrongly and without reason—and 
such a thing is possible only in Sind— 
had moved from its proper judicial sphere 
to encroach upon popular liberties, that it 
had by executive order, which was of no 
binding authority upon the magistracy, 
and which it 
tracy should disregard, endeavoured to 


compel Magistrates to pass orders demon- - 


strably illegal and which contravened the 
undoubted right of Govt. to withdraw a case 
from Court, did it so desire. Furthermore, 
if the magistracy regarded this order of the 
Chief Court, they would inevitably be 
brought into conflict with the Govt. to whose 
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executive control they were subject, and so 
render themselves liable to transfer by way 
of punishment by the Ministry—the term 
“Government” is not used—to some distant 
district, which punishment the High Court 
would be helpless to prevent. Reading 
the article, it appeared to me that if I 
were a layman and believed what was 
written in this article, failing to perceive, 
as a lawyer would perceive, the ignorance 
of the writer on the points of law on which 
he presumed to instruct the public, I should 
have thought that a Court, which would in 
these days so encroach upon popular liber- 
“ties and misdirect the Magistrates by exe- 
cutive order, based upon a complete mise 
conception of the law, which would involve 
itself and the magistracy in conflict with 
Govt., was quite unworthy of confidence 
and quite unfit to exercise the wide and 
important powers with which it was entrust- 
ed. Further if appeared more necessary 
we should intervene when this aspersion 
upon this Court was based upon.a circular, 
the true purport and purpose of which, it. 
appeared, was misrepresented—which the 
writer now admits he had never seen—and 
which, for some reason, which-he could 
not satisfactorily explain, he imputed to the 
Judicial Commissioner, there being since 
April 15, of this year no such person. 

Indeed, the simplest answer to the cone 
tentions of the writer of the articles, 
M. S. M. Sharma, that be wrote his article 
in good faith is that if he had printed the 
circular he could not have printed his 
article, for the words of the circular would 
have themselves refuted his reckless and 
ill founded charges, But itis aduty ofa 
Court, not so much to itself but to the 
public in whose interest it administers jus- 
tice, that it should preserve ite proceédings | 
from misrepresentation, Lord Hardwicke, 
L. O, in Read v. Huggonson (1), said: - 
“Nothing is more incumbent upon Courts 
of justice than to preserve their proceed- 
ings from being misrepresented,” and I can 
see no distinction between a misrepresenta- 
tion of the action of Ohief Court when it 
exercises its undoubted powers of superin- ` 
tendence-of Magisterial Courts under s. 224, 
Govt. of India Act, 1935, and s.17, Sind 
Courts Act, 1926, and the misrepresentation 
of the action of the Court or a Judge in 
a judicial as distinct from an administrative . 
capacity, provided always that that action . 
relates to the administration of justice. But 
it was precisely upon the basis of misrepre-_ 
sentation, whether it be through ignorance, 


(1) (1742) 26 E R 683; 2 Atk 469. TE 
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malice or simplicity, it matters not in its 
effects, of an act of this Court in its ad- 
ministrative capacity affecting the adminis- 
tration of justice, that this article is based: 
In re Tarit Kanti Biswas (2). 

The learned Advccate. who appeared for 
- M. 8. M. Sharma, the writer of the article, 
did not dispute the right of this Court as a 
Chief Court to punish ina summary way 
contempt of itself. This power is indeed 
beycnd all quibble and dispute. The Con- 
tempt of Courts Act, XII of 1926, confers 
upcn a Ohief Court the same jurisdiction, 
power and authority, in accordance with 
the same procedure and practice in respect 
of itself, as is possessed by a High Court. 
The power of a High Court and by that is 
meant a Chartered High Court—to punish 
contempt of itself by summary- proceedings 
must be now acknowledged. A Chief Court 
is under s. 219, Govt. of India Act, to 
be deemed a High Court and under s, 220 
is a Court of Record as other High Courts 
named in s. 219 of the Act. In In the 
‘matter of Tushar Kanti Ghosh (3), Derby- 
shire, O. J.,dealt with this point at length, 
and his final conclusion is that it is beyond 
all question that the summary jurisdiction 
in respect of contempt of the High Court at 
Oaleutta, which is a Court of Record, dces 
‘exist and has been exercised beyond all 
question. In this respect, this Oourt has 
with respect to itself the same power as the 
Oaleutta High Court. Nor did the learned 
Advocate who argued the case on behalf of 
M. S. M. Sharma dispute the fact that con- 
tempt of Court proceedings for scandalizing 
the Court did not exist. Derbyshire, O. J., 
in the Oalcutta case already referred to, 
also considered this point at length. Those 
who claim that this beneficient power is 
vested no longer in the High Court relied 
upon a statement of Lord Morris in McLeod 
v. St, Aubyn (4), in the following words: 

“It (i. e. the summary process for contempt by 
‘scandalizing the Oourt) is a summary process, and 
should be used only from a sense of duty and under 
the pressure of public necessity ; for, there can be 
no landmarks pointing out the boundaries in all 
cases, Committals for contempt of Court by scanda- 
lizing the Court itself have become obsolete in this 
‘country. Courts are satisfied to leave to public 
-opinion attacks or comments derogatory or scandal- 


ous to them. But it must be considered that in 
small colonies, consisting principally of coloured 


(2) 45 O 169; 45 Ind. Cas. 338; A I R 1918 Cal. 988; 
26 O L J 459; 19 Cr. L J 530; 21 OW N 1161 


(8 B). 
(3) 63 O 217; 156 Ind. Oas. 1035; A IR 1935 Cal.. 


419; 36 Or. L J 1053; 39 O W_N770: 61 OL J 376; 
(1935) Or. Cas, 795; 8 R O 53 (F B^. 

(4) (1899) A O 549; 68 L J P O 137; 81 L T 158: 48 W 
R 173; 15 T L R 487, 
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populations, thé enforcement of proper cases of 
committal for contempt of Court for attacks on 
the Court may be absolutely necessary to preserve 
in such a community the dignity of and respect 
for the Court” 

and it is generally pointed out that a case 
of contempt the very next year (in 1900) 
showed how dangerous it is to prophesy, 
for a case, Reg. v, Gray (5), where a con 
tempt of a journalist in scandalizing the 
@ourt was punished summarily, occurred 
the next year. This case was followed 
by Lord Hewart in Rex v. Editor of the New 
Statesman (6), where the summing up of the 
Judge in alibel action was commented upon 


“in a trial before Avory, J., and it was said 


that an individual’ holding certain views 
“cannot apparently hope for a fair hearing 
in a Court presided over by Avory, J., and 
there are many Avorys.” Apart from the fact 
that the respondents have been oalled upon 
to show cause with respect to two cases 
referred to in this article, the principal 
contempt alleged against them is that of 
scandalizing the Court. Lord Hardwicke L, O. 
in Read v. Huggonson (1), in an oft quoted 
passage said that there are three sorts of 
contempt: (a) one kind of contempt is scan- 
dalizing the Court ltself; (b) there may be 
likewise a contempt of this Court, in abus- 
ing parties who are concerned in causes 
here; and (e) there may be also a contempt 
of this Court in prejudicing mankind against 
persons before the cause is heard: see 
p. 151, Tek Chand’s “Law of Oontempt of 
Court,” 1938 edition. In Reg, v. Gray (5), 
at p. 40*, Lord Russell said : 

“Any act done or writing published calculated to 
bringa Court or a Judge of the Oourt into con- 
tempt, or lower his authority, is a contempt of 
Court. That is one class of contempt. Further, 
any act done or writing published calculated to 
obstruct or interfere with the due course of justice 
or the lawful process of the Oourts is a contempt 
of Oourt. The former class belongs to the category 
which Lord Hardwicke, L O., characterized as 
‘scandalizing a Court or a Judge.’ That description 
of that class of contempt is to be taken subject to 
one and an important qualification. Judges and 
Courts are alike open to criticism, and if reason- 
able argument or expostulation is offered against 
any judicial act as contrary to law or the public 
good, no Court could or would treat that as con- 
tempt of Court. The law ough not to be astuate in 
such cases to criticicee adversely what under such 
circumstances and with such an objectis publish- 
ed; but itisto be remembered that in this matter 
the liberty of the press is no greater and no less 
than the liberty of every subject of the Queen. 
Now, 28 I have said, no one has suggested that 
this is not a contempt of Oourt, and nobody has 
suggested, or could suggest, that it falls within 

(5) (1900)2 QB 36; 69 L J QB 502; 16T LR 305; 
64 J P 484; 82 LT 534; 48 W R 474. 

(6) (1928) 44 T L R 301. 
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the tight of public criticism in the sense I have 
described. It is not criticism; I repeat that it is 
personal scurrilous abuse of a Judge as a Judge. 
We have therefore to deal with it as a case of con- 
tempt and we have to deal with it brevi manu. 
This is not a new-fangled jurisdiction; it is a 
Jurisdiction as old as the common law itself of 
which it forms part. It i8 a jurisdiction the his- 
tory purpose and extent of which are admirably 
treated in the opinion of Wilmot, O. J. (then 
Wilmot, J.) in his Opinions and Judgments in Rez 
v. Almon (7).” 

It is immaterial whether the attack orf 
the J udge is with reference toa case about 
to be tried or actually under trial or recently 
adjudged : in each instance the tendency is 
to poison the fountain of justice, to create 
distrust and destroy the confidence of the 
people in the Courts which are of prime 
importance to the public in the protection 
of their rights and liberties, And the offence 
18 in no way mitigated when the attack is 
not upon 4 particular Judge but upon the 
Court as a whole, indeed, upon all the 
Judges. 

_"A contempt is no less a contempt where it con- 
sists of a general aspersion of the Court and not of 
a particular Judge with regard to his conduct of a 
particular case; In the matter of an Advocate of 
Allahabad (8)." 

The respondent M. S. M. Sharma who 
accepted full responsibility for the article, 
attempted, and I think, unwisely, at first, 
to justify his writing, not I think, so much 
by the contention that what he had written, 
was, I will say, true, but that he had not 
meant all that he had written : for instance, 


he alleges in para. 11 of his affidavit 
“that Isay that the first part of the article in ques- 
tion under the heading ‘An undesirable state of 
affairs’ has no reference whatsoever to this Hon- 
ourable Oourt or the Honourable Judges of this 
Court, This portion is merely a comment upon the 
order in the case of Crown v. Rijhumal B. Aganant, 
refusing to give its consent to the withdrawal of 
the case on the application made under instructions 
from the Govt.” 

but the second sentence of his article does 
not support his contention, The article 
underlining thcse words underlined (here 
italicized) in the rule served on the respone 
dents is set out hereafter : 


AN UNDESIRABLE STATE OF AFFAIRS, 

That, in these days of popular demand for a 
separation of judicial and executive functions it 
should be necessary to make a public protest against 
the encroachment of popular liberties by the judi- 
ciary is indeed unthinkable to all except those who 
are conversant with the affairs in Sind. For a 
broad discussion of this question, it is unnecessary 
to differentiate between magistracy and judiciary. 
The editor of a local vernacular contemporary had 
been prosecuted by the Allah Bux Govt. for 


- (7) (1765) Wilmots Opinions 243, 
(8) A IK 1935 All. 1; 154 Ind. Oas. 955; 1935 A L 
eae (1935) Or. Oas. 1; 7 R A 827; 1935 A LR 
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sedition. The case is still pending before the Magis-. 
trate as he conceives it to be. Having no desire to 
commit a breach of the law or anything that may 
be in the nature of a contempt of Court, we shall 
studiously refrain from commenting on the merits 
of the case which, in the magistracy’s opinion, is 
still pending before it, The Mir Ministry decided 
to withdraw the prosecution but the trying Magis- 
trate held that the case was still pending before 
him and that he would not allow a withdrawal except 
for sound reasons. 


THE POSITION AS IT IS. 

We are told that there is a circular of the Judi- 
cial Commissioner to the effect that no case must 
be allowed to be withdrawn save on suficient 
cause. If there isa circular to that effect, tt can 
only be in the nature of an executive order and 
nothing more. It is understood that the Govt. 
of Sind are contemplating an amendment to the 
criminal law to assert the right to wtthdraw pro- 
secutions launched by them. In our oplnion the 
proposed amendment is wholly unnecessary. Ina cri- 
minal revision petition preferred by Varadarajulu- 
Naidu in Emreror v. Varadarajulu Naidu (9), 
the Madras High Court held in 1919 that the ori- 
ginal sanction for the prosecution of the petitioner 
was null and void because the whole Govt. had 
not sanctioned the prosecution, The argument. 
arose from a point pressed by Mr. O. Rajagopala- 
chariar who appeared for the petitioner that the 
Govt. sanction on which alone a prosecution under 
the “Prince of sections” was admissible could not 
be construed as valid unless the Govt. as a whole 
and not in part or merely through their Ohief. 
Secretary had sanctioned the prosecution. Up- 
holding this point of law, their Lordships of the 
Madras High Court quashed the conviction and 
sentence on the petitioner. 


A LOGICAL INTERPRETATION. 

This judicial verdict of a High Court is what 
is known as a case law and is different from an 
ordinary circular. That being so, the former affords 
a basis for a reasonable conclusion of the point in 
question. Ifa prosecution for sedition is invalid 
unless and until it had been sanctioned by the’ 
Govt. as a whole, it follows as a matter of course 
that Govt. sanction is the only test to govern the 
entertainment of a prosecution for sedition. Now 
if that test is lacking, the prosecution ipso facto 
falls to the ground. From a strictly constitutional 
point of view, it will be open to the accused in- 
the case to claim tlfathe has been wrongfully 
detained because there is no lawful authority so to 
detain him. J ts dificult therefore to justify the 
Magisterial order declining to permit a withdrawal of 
the case. The same arguments hold good in respect of 
the Manzalgah case also. 


A DIFFICULT POSITION. 

What indeed ia the position of the magistracy ? 
It is between the proverbial devil and the deep sea, 
On the one hand, it imagines that the circular of 
a higher Court is binding on it. On the other hand 
it is also subject to executive control. Assuming 
now that the Local Govt. decline to proceed 
further with the prosecution and decline to produce 
witnesses what will be the result? Itienot for us to 
paint a picture of the conflict that is likely to ensue, 
Take another possibility. Suppose the Ministry 
takes it into ite head to transfer the concerned 


(9) AI R 1950 Mad. 928; 51 Ind. Cas, 343;42 M 
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Magistrate to a distant district and post some other 
person to fall inthe vacancy caused by his trans- 
fer. The High Court is simply helpless to prevent 
the transfer. When a new Magistrate takes up 
the case, the accused exercises his right of a de 
novo trial which no Court can refuse. When the 
Court admits the accused's right to a de novo trial, 
will it detain the accused merely on the ground 
that Govt, refuse to help the Oourt by letting 
in evidence? These and other interesting questions 
„of a grave character will ensue as a result of a 
-logical extension of the constitutional position. It 
seems to us that the best thing will be a talk across 
the table betwéen the Judges of the High Oourt and 
our Ministers. A conflict between the executive 
and the judiciary. is unbecoming at any time and 
the more so in an instance in which Govt's posi- 
tion is sound in law and in fact. We are not 
concerned here with the merits of the case alleged 
to be pending.” 

In the first two sentences of this article 
clearly, then, the writer makes, and says 
he makes, no distinction between magise 
tracy and judiciary. Then again it is said 
on his behalf that in no place in his article 
has he referred to the Chief Oourt or its 
Judges: It is true that he has specially 
named the Judicial Commissioner, but his 
contention that he did not refer and did 
not intend to refer to the Judges of this 
Court is falsified by his reference to the 
“talks across the table between the Judges 
of the High Oourt and our Ministers,” 
Under the heading “the position as it is”, 
the writer makes a circular, which he has 
not seen and which he misrepresents, the 
basis of his attack upon this Oourt. It is 
quite clear, though the article is written 
with disingenuousness, that he asserts ‘that 
the Ohief Court has issued a circular which 
is contrary to the law, which does not bind 
the Magistrates and which they can and 
should ignore. The implied threat or warn- 
ing asto the unpleasant thing which will 
happen to them if they do not, is set out 
in the paragraph “a difficult position", in 
which the writer, who “asserts before us 
that he has throughout his journalistic life 
been a supporter of the independence of 
the judiciary, reminds the Magistrates, 
whom he is addressing, that they are sube 
ject to executive control. In the paragraph 
“the position as itis”, the writer sets out, 
quite incorrectly, what he states is the law 
relating to the withdrawal of cases which 
he advises the Magistrates to follow. 

Though this article reveals to us the 
ignorance of an irresponsible and presump- 
tuous man who proceeds to criticize a 
circular which he has not seen, the neces- 
sary legal knowledge is not possessed by 
ordinary reader of the paper who would 
believe, as this paper once possessed, as 
I said, a reputation for sobriety and re- 
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liability, that what the writer says is true, 
and that the Ohief Court has done this 
most unusual, improper and unlawful thing. 
The writer gives to this article a spurious 
appearance of legal learning by citing 2 
case which has no bearing on the question 
in issue, Thecircalarin fact attempts in 
no way tocontrol by executive order, a8 
the writer suggests, the judicial decisions 
of Magistrates. It, indeed, encourages— 
and was issued for this purpose— Magis- 
trates to abide by the law, to exercise the 
judicial discretion which the law gives them 
and which the law requires they should 
exercise. The power of superintendence of 
Magisterial Courts eonferred on this Court 
by law. includes necessarily the power to 
guide, advise and encourage Magistrates in 
the faithful discharge of their judicial 
duties, This circular was issued, after con- 
sultation with my brother Judges and with 
their previous concurrence, because we had 
good reason to believe that the law on this 
point was misunderstood, as the writer of 
the article misunderstood it. This cireular 
is as follows: : 

“No. A/I411, dated July 6, 1940. The attention of 
all Magistrates is drawn to the desirability of all 
Courts recording their reasons whenever they allow 
a prosecution to be withdrawn under s, 494, 
Oriminal P, O., so that the Ohief Court may be in 
a position to decide whether the discretion vested 
in the Court has been properly exercised : see Gomi 
Bai v. Emperor (10) and Rajani Kanta v. Idris 
Thakur (11). 

Mégistrates are also requested to send to the 
Ohief Court for its information a copy of their orders 
in which consent to withdraw under s. 494, Criminal 
P. O., has been given.” 

This circular even refers to cases, from 
which case law arises, on the nature of 
which the writer of the article purports to 
instruct his readers, Tce necessity of our 
action is apparent from a judgment given 
by a Division Bench of this Court in a 
revision application on 9th instant [Or. 
Revn. App. No. 134 of 1940, Fakirchand 
Ramkrishin v. Murad Umur (12}], a copy 
of which I append to this order, It will 
be seen therefrom how baseless is the 
charge that this Oourt seeks to encroach 
upon popular liberties. We pointed out this 
aspect of the case to the learned Advocate 
for M. S.M. Sharma when he urged us to 
believe that his client was referring only 
to cases of sedition. That assertion is again 

(10; 26 SL R 67; 137 Ind. Cas, 344; AI R 1932 
Sind 92; 33 Or. L J 449; Ind. Rul. (1932) Sind 74; (1932) 
Or. Oas. 532. 

(11) 48 O 1105; 64 Ind. Oas. 280; A I R 1921 Oal. 
259; 22 Or. L J 760; 340 L J 51; 25 O WN 
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(12) A I R 1940 Sind 233; 191 Ind. Oas. 440; 42 Or. 
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belied by his reference to the Manzilgah 
case, This Court has never yet had before 
16 a case where Govt. has given as a reason 
for the withdrawal of what is called a 
‘sedition case,” to the institution of which 
its sanction is necegsary, the reason that 
these cases are of a special kind, and that 
as Govt, alone can institute such prosecus 
tions, it is right that it should, when it 
thinks proper, withdraw them. When sugh 
an argument is put before usewe will con- 
sider it. We do not know that Govt. or 
the accused has filed any revision applica- 
tion in this Court against the order of the 
Magistrate of which the writer of the article 
‘complains, Nor do ewe “know that any 
Tevision application has been filed in what 
the writer callsthe Manzilgah case, about 
‘which he has noright to comment while 
‘such an application may be made, He is, 
however, ‘prepared, while, revision applica- 
tions may be made, against the orders in both 
‘of these cases in this Court, to commit kim- 
‘self tothe opinion that “Govt.’s position is 
sound in Jaw and in fact.” But he should 
‘know that contempt may be committed not 
‘only as regards pending cases but also as re- 
:gards'cases which may be filed, and that con- 
‘tempt is not only committed when there is 
:a detailed discussion of the facts and merits, 
‘but when, for instance, some presumptuous 
‘person states that the case of one party is 
‘sound in law and fact beforé such case is 
heard and decided, In Tuljaram Rao v. 
J me Taylor (13) at p. 474, Leach, C. J. 
-Baid : A i 

“To comment on a case which is subjudice or to 
“suggest that the Court should take a certain course 
in respect of a matter before it undoubtedly con- 
stitutes contempt and honesty of motive cannot 
‘remove it from this category. If this were to be 
allowed persons in a position to assist the Court by 
their evidence might be prevented from coming for- 
‘ward and persons appearing as witnesses might be 
‘influenced in their ‘testimony. The criterion is not 
-whether the Court will be influenced but whether 
the action complained of is calculated to prejudice 
“the course of justice” f 
-and 

“To comment on a case which is about to come 
before the Court with knowledge ‘of the facb is, in 
our opinion, just as much a contempt as comment 
‘OB a case actually launched. In Rez v. Parke (14) 
Wills, J., in the course of his judgment, observed : 

‘Great stress has been laid by Mr. Danckwerts 
“upon an expression which has been used in the 
. judgments upon questions of this kind—that the 
remedy exists when there is a cause pending in the 
Court. We think undue importance has been 
-attached to it. It is true that in very nearly all 


` (13) I L R (1939) Mad. 466 (474); 181 Ind. Cas. 451; 
-40 Or, L J, 533; (1939) 2 M L J 843; 49 Ia W.29; (1939) 
-M WN 113: 11 R M 813 (F B). 
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the cases which have arisen there has been a cause 
actually begun so that the expression, quite natural 
under the circumstances “accentuates the fact, nor 
that the case has been begun, but that it is not at 
an end. That is the cardinal consideration. It is 
possible very effectually to poison the fountain of 
justice before it begins to flow. It is not possible 
to do so when the stream has ceased, 

The question whether there can be contempt of 
Court when proceedings are imminent but not yet 
launched was also discussed in Rex v. Daily Mirror; 
Ex parte Smith (15) but as the question did not call 
for a decision no decision was given. Lord 
Hewart, O. J., however, quoted the passage which 
has just been cited from the judgment of Wills, J., 
and as there was no indication of disapproval it 
may, we think, be taken that the leaning was in 
the same direction." 

The writer of this article should have 
realized then how grave is his contempt 
when he suggesis, though even only covertly 
or by implication, apart from other impli- 
cations, that Govt. instead of loyally abid- 
ing by the decisions of the Courts on which 
the safety and contentment of its eubjecte 
in large part depends, would assist in the 
frustration and obstruction of their pro- 
ceedings and the administration of justice; 
or that witnesses should stay away. Equally 
grave is his contempt when it is suggested 
to Magistrates to disregard our guidance 
and advice, which under our power of 
superintendence, it is our bounden duty 
and our right to give, and when they are 
threatened with or warned of the displeasure 
of the Ministry, should they give heed to 
us. The contempt of this Court and the 
obstruction of the course of justice is mani- 
fest. This province has had many troubles 
but it has as yet been spared any conflict 
and dissension between Govt. and the 
Chief Court. Those who foment any such 
conflict or dissension, indeed render this 
province great disservice and will do it 
grievous harm. The only argument urged 
on behalf of M. S. M. Sharma which is left 
to usto deal with "isthe argument that he 
has done ncthing more than criticise in 
good faith the action of this Oourt, and 
reliance is placed upon the Privy Council 
case Andre Paul Terence Ambard v. 
Attorney-General of Trinidad and Tobago. 
(16). His learned Advocate relied parti» 
cularly on the passage at p. 688* : i 

“The path of criticism is a public way; the wrong 
headed are permitted to err therein : provided that | 
members of the publio abstain from imputing 
improper motives to those taking part in the ad- 

(15) (1927) 1 K B 845; 96 L J K B 852; 136 LT 
839; 28 Cox. O O 324; 43 T L R 254. : 

(16) 38 Bom. L R 681; 162 Ind. Oas 92; AIR 1936 
POM1;8RPO 229;40 O W N 801; (1986) A L J 
671; 38 P LR £41; (1936) M W N 619; 44 L W 15; 640 
LJ 36;71 M L J 665 (P O). | 
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ministration of justice, and are genuinely exercising 
a right of criticism and not acting in malice or 
attempting to impair the administration of justice, 
they are immune. Justice is nota cloistered virtue; 
she must be allowed to suffer the scrutiny and 
respectful even though outspoken comments of 
ordinary men.” 

And he appeared to argue that criticism 
as such could never constitute contempt of 
Court. The case before their Lordships was 
diferent in every way from the case before 
us, The question there concerned was, what 
their Lordships described as the perennial 
topic of inequality of sentences under the 
title “The Human Element.” But there 
was there no question of misstatement or 
misrepresentation, There was no question 
there of a baseless attack upon the campet- 
ence and discretion of the Court as a whole, 
based upon misstatement and misrepresenta: 
tion, and made, as one must hold, the attack 
upon this Court was made, without good faith. 
Reference to any text book on contempt of 
Court will show how in numerous cases the 
defence’ of criticism has not availed the 
writer of the offending article. In the case 
known as the Muslim Outlook Case, In the 
matier of “Muslim Outlook”, Lahore (17), 
allegations were made against ‘the experience 
and sense of responsibility of the Judge and 
his competence and care, and it was held 
thatthe article went far beyond the region 
of fair comment and honest criticism and 
constituted a contempt of a very serious 
nature, 

It is not possible, I think, to say that 
criticism is protected and can_ be justified 
where there is no good faith, where there 
are misstatement and misrepresentation 
and where necessarily the Court is brought 
into contempt and disrepute. The writer 
cannot claim to actin good faith when he 


ignores the sources of the truth which were- 
open to him. He admitq that he had not 


seen the circular which he made the basis 
of an unjustified attack upon this Court, It 
maybe that he was misled by the wording 
ofthe order of the City Magistrate, dated 
August 6, 1940, in Rijhumal B. Agnani’s 
case; but it does not appear that he had seen 
even this, for, in that order the Oity Magis- 
trate referred to the Chief Court and not to 
the Judicial Commissioner. There was 
nothing confidential about this circular. 
He could have had a copy on request to the 
Registrar, but then the article could never 
have been written, I cannot persuade 
myself that this article was written fur the 
purpose of drawing attention tothe parti- 

(17) A I R 1927 Lah. 610; 103 Ind, Cas. 775; 28 Or. L 
Teh 29P LR 294; 8 AI Or. R 408; 9 Lah L J 


cular decision of the particular Magistrate, 
as writer finally contended. It was argued 
on his behalf that he himself said that there 
was no need to amend the law. It may well 
be so, but not forthe reason implied by the 
writer, namely, that the advice and guidance 
of the Chief Court could and should be 
ignored by Magistrate, Further,it is said 
that the writer suggested an amicable settles 
ment of this dispute between the Judge 
and the Ministers. I myself, at present at 
least, know of no such dispute between this. 
Oourt and Govt. It appears to me that the 
writer in his search for sensation, in his. 
endeavour to justify his new appointment,. 
seeks to make trouble, 

It is argued on his behalf that he has. 
always supported the independence of the 
judiciary. I am willing to believe so, but 
I can see no support of the judiciary in 
this offending article. Isee,on the other 
hand, threats and warnings to Magistrates 
none the less clear because covertly made, 
or by implication, suggesting to Govt. to. 
ignore the rulings of the Court and to with- 
hold from the Court its necessary and loyal 
support. The life and liberty of the subject 
would appear to require the judicial inde- 
pendence of the magistracy. The writer 
does not support the independence of the 
judiciary when he threatens or warns Magis- 
trates, even only covertly or by implication,. 
with the displeasure of the Ministry and 
banishment to distant districts as a punish- 
ment, should they exercise a judicial dise 
cretion which the law requires. 1 think 
rather he should have said that it should be 
the pride of a Ministry that Magistrates are 
judicially free and independent, that they 
are the obedient servants, not of any indivi» 
dual or any group of individuals, 
the law by which Ministers and Govt. itself 
are bound and of which, Govt. is the faith- 
ful guardian, and that on the honest, 
impartial and fearless administration of 
justice even by the humblest Magistrate, 
much of the liberty of the subject depends. 

One of the vital sanctions of the criminal 
law is that of certainty. The law must be 
certain and known to all men; it must be 
applied without fear or favour to all per- 
sons alike and an orderly and impartial ap- 
plication of the Codes is necessary if the 
life and liberty of the subject are to be 
safeguarded. Before the close ofthe pro- 
ceedings however, M.S, M. Sharma apolo- 
gized to avoid misrepresentation. I would 
say that no suggestion for an apology came. 
from the Court. It was only when Mr, 


Dingomal said, what we took to mean, thas. 
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his client would offer a qualified apology, 
that we said that in these proceedings there 
could be no such thing asa qualified apo- 
logy but that it must be made clear that 
we would bring no pressure to bear upon 
bim, that presumably it was a matter of 
conscience for him as it was a matter of 
conscience for us. M.S M, Sharma then 
filed an unqualified apology. It does not 
follow that because an apology is offered 
the Court must accept it and “is disarmed. 
Reported cases show that a Court can 
refuse to accept an apology which it does 
not believe is genuine; it can even, when it 
accepts the apology, commit an offender to 
prison or otherwise pufiish “him as reported 
cases show. Furthermore, there cannot be 
both justification and apclogy. The two 
things are incompatible, The apology means 
tke article was not justified. 

This however is the firet case of its kind 
in Sind. Our purpose is never unnecessa- 
rily to punish. So far as the contempt 
relates to the two cases referred to in the 
ruls issued, I corsider that the contempt, 
if any, committed with respect to them 
merges into the graver contempt which 
consists in scandalizing this Court, and [ 
would dismiss this minor aspect of the cage 
from further notice or consideration. So 
far as the graver charge is concerned, I 
would adjudge Madura Sundara Mantreswar 
Sharma guilty of contempt in publishing 
the article in respect of which rule has been 
issued upon him. In view however of his 
unqualified apology, I would only punish 
him with a fine of Rs. 100 from which the 
costs of the Advccate-Genera] will be paid. 
E trust he will not misunderstand or misuse 
the leniency which is now shown to him, 
I appreciate the fact that summary juris- 
diction in contempt is a powerful weapon 
in the hands of the Court and is to be used 
sparingly. But its use must in large part 
depend upon-those who by their miscon- 
duct invite its application. There: remains 
the case of P. O. Tarapore. Early in the 
proceedings he filed an affidavit in which 
he explained that though the chief editor 
of the paper, he had no responsibility for 
the article; he disscciated himself from it 
and disapproved it. He is, however, both the 
printer and publisher. 

In the matter of Tushar Kanti Ghosh (3), 
to which I have referred, Derbyshire, O. J. 
referring to the printer, who claimed that he 
had an imperfect knowledge oi the English 
language and had no control over any matter 
in the columns of the paper, nevertheless 
held the printer liable. Sol think we must 
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hold P. O. Tarapore responsible, however 
much we regret the necessity of these pro- 
ceedings against him. He must also be ad- 
judged guilty of contempt of Oourt, commil- 
ted under the protection of his name and 
authority. I consider, however, in the circum- 
stances of this case, it is unnecessary for us 
to take any further action against bim. 

Lobo, J.—I entirely agree with the judg- 
ment, pronounced by the learned Chief 
Judge and the order he propcses to make 
in respect of Mr. P. O. Tarapore and Mr. 
M. 8. M. Sharma to whom notice was 
issued in this case, and have very little to 
add. The law relating to contempt of Oourt 
and the principles underlying it are thus 
set out in Halsbury’s Laws of England, 
Edn. 2, Vol.7 at pp. 6 and 7: 

“8. The issuing of attachments by the supreme 
Courts of justice for contempts out of Court is founded 
upon the same immemorial usage as supports the 
whole fabric of the common law. 

Oontempt by speech or writing may be by scanda- 
lizing the Court itself, or by abusing parties to 
actions, or by prejudicing mankind in favour of or 
against a party before the cause is heard because 
in the latter instance, injurious misrepresentations 
concerning parties may cause them to discontinue 
the action, or to compromise or may deter other 
persons with good causes of action from coming to 
the Court. Any act done or writing published 
which is calculated to bring a Oourt or a Judge 
into contempt, or to lowar his authority, or to 
interfere with the due course of justice or the law- 
ful process of the Court is a contempt of Court. 

9. Scandalous attacks upon Judges are punished 
by attachment or committal upon the principle 
that they are, as against the public, not the Judge, 
an obstruction to public justice, and a libel on a 
Judge, in order to constitute it a contempt ’ of 
Court, must be calculated to cause such an ob- 
struction. The punishment is inflicted, not for 
the purpose of protecting either the Court as a 
whole or the individual Judges of the Court froma 
repetition of the attack, but of protecting the pub- 
lic, and especially those who either voluntarily or 
by compulsion are subject to the jurisdiction of 
the Court, from the mischief they willincur if the 
authority of the tribunal be undermined or im- 
paired.” . 

Now the offending article may, I think, be 
summarised thus. When the Local Govt, 
has sanctioned or authorized the pro- 
secution of any person for any offence it 
has an absolute right to withdraw from 
that prosecution. When its intention to so 
withdraw is limited to the Oourt in which 
such a prosecution is pending the case is 
concluded “the prosecution ipso facto falls 
to the ground,” it only remains for the 
Court or Magistrate to reeord the fact of 
withdrawal and release the accused if he 
be in custody. In the sedition case against 
“the editor of a local vernacular contem- 
porary” andin “the Manzilgah case” this 
is what should have been done by the 
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‘Magistrate in accordance with law and 
: would have been done but for “a circular 
of the Judicial Commissioner to the effect 
that nc case must be allowed to be with- 
‘drawn save on sufficient cause.” This cire 
cular, “if there is a circular to that effect 
‘can only bein the nature of an executive 
order and nothing more.” The “judicial 
verdict of a High Court” binds a Magis- 
trate but not a circular. This circular is 
therefore an “encroachment on popular 
liberties by the judiciary” and a public 
‘protest against it is necessary though “un- 
thinkable toall except who are conversant 
-with tke affairs in Sind.” It has placed the 
magistracy in a different position “between 
the proverbial devil and the deep sea.” 
“On the one hand it imagines that the cir- 
cular of a higher Court is binding on it” 
though itis not. Ifit follows the circular 
it will incur the wrath of the Local Govt. 
which may “decline to proceed further 
with the prosecution and decline to pro» 
duce witnesses which may banish the 
Magistrate “to a distant’ district” leaving 
‘the High Oourt “simply helpless to prevent 
the transfer.” 
executive and the judiciary is unbecoming 
at any time and the more so in an instance” 
like this, “in which the Govt.’s position is 
‘sound in law and in fact. 

As far as possible I havein this summary 
.Tetained and reproduced the wording of the 
article. To my mind not only doesthe writer 
‘of this article betray utter ignorance of the 
‘law, not only has he wilfully misrepresented 
“and distorted facts but he is clearly guilty 
‘of gross contempt of this Court. What man 
-who reads and accepts the contents of this 
article and most readers will can have any 
‘respect for or confidence in a High Court 
-which leaves its proper sphere and ene 
.croaches upon popular liberties by issuing 
an illegal circular requiring its ‘subordinate 
-magistracy io do what is cleary “illegal ? 
There are other aspectsof the contempt of 
Court contained in this article, but the judg- 
ment of the learned Chief Judge deals exe 
haustively with the matter, with the entire 
‘law on the subject of contempt and with the 
utter hollowness of the case put forward by 
-the learned Advocate for Mr, Sharma, and I 
‘cannot see that any useful purpose will be 
served by merely repeating in different 
:words what is already fully covered in that 
‘judgment, It is sufficient for me to accord 
my entire concurrence. 

Weston, J.—In Reg. v. Gray (5) Lord 
Russell said at p. 40* of the repors : 

*Page of (1919) 2Q B.—[Ed] 
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“Any act done or writing published calculated to 
bring a Court ora Judge of the Court into contempt, 
or to lower his authority, is a contempt of Court. That 
is one class of contempt. Further, any act done or 
writing published calculated to obstruct or interfer 
with the due course of justice or the lawful process 
of the Courts isa contempt of Court. The former 
class belongs to the category which Lord Hardwicke, 
L. O., described as ‘scandalising a Court ora J udge,’ 
That description of that class of contempt is to be 
taken subject to one and an important qualification, 
Judges and Oourtsare alike open to criticism, and 
jf reasonable argument or expostulation is offered 
against any judicial act as contrary to law or the 
public good, no Court could or would treat that 
as contempt of Court, The law ought not to be 
astute in such cases to criticise adversely what 


under such circumstances and with such an object: 


eis published; but it is to be remembered that in 

this matter the Jiboriy of the press is no greater 
and no less than the liberty of every subject of the 
Queen.” 

This definition was adopted by Sanderson, 
O, J. in In re Tarit Kanti Biswas (2) at 
p. 176* and at p. 240* of the same report 
Mukerji, J., in the course of an exhaustive 
judgment made the followidg observations : 

“I desire to add that, while I do not underrate in 
the least degree the importance of the liberty of the 
press, I cannot hold it expedient that any class of 
the community should be privileged to attack the 
Courts so asto interfere with the rights of litigants 
or to embarrass the administration of justice. The 
publishers of newspapers have the right, but no 
higher right than others, to bring to public notice 
the conduct of Courts, and, provided the publica- 
tion are ture and fair in spirit, there is nolaw 
to restrain the freest expression of the disapproba- 
tion that any person may entertain of what is done 
in orbythe Courts. But the liberty of the press 
‘must not be confounded with license or abuse of that 
liberty, and though it may be true that where the 
liberty of the press and freedom of public commente 
end, there tyranny begins, itis at least equally true 
that where vituperation begins, there the liberty of 
‘the press ends.” 

It is of cource open to journalists and 
others to hold and to Advocate any theory of 
political science which may appeal to them; 
and, inasmuch asthe position of the Courts 
is relevant to any scheme of Govt., discuse 
‘sion of that position is a perfectly legiti- 
‘mate subject for newspaper articles. The 
absurdity of the views or of the arguments 
set cut in an article dealing with the func- 
.tions of this Court would be no reason for 
the exercise of our powers to punish cone 
‘tempts, . We are not concerned in the article 
now before us with the strangeness of a 
theory which in the name of ‘popular liber- 
ties’ advocates that the Magistrates and 

-Judiciary must be the obedient servants of 
-the executive or with the absurdity of the 
assertion that exceptin this province it is 
unthinkable that a contrary theory should 
be keld. What we are concerned with are 


the suggestions that this Court by misuse of 
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its powers has created an ‘undesirable state 
of affairs, that it has provoked a conflict 
with the executive Govt., that it has placed 
Magistrates in an impossible position and 
with the implied warnings to Magistrates 
of the consequences to themselves if they 
do not disregard the ¢lleged improper orders 
of this Court and comply with the alleged 
desires of Govt. That this summarises what 
the article wasintended to mean seems to 
me perfectly clear, and it seems to ne 
equally clear that the comments are not 
reasonable criticism based upon fact, but 
unreasonable criticism based upon misrep- 
Tesentation. 


The foundation of the arjicle isa circu” 


lar of this Court issued on July 6, of this 
year in exercise of our general powers of 
superintendence under s. 224, Govt. of India 
Act. Apart from the misdescription that 
the circular was issued by the Judicial 
Commissioner, the assertion that it is an 
‘executive order’ and has no relation to what 
the writer calls ‘case law’ is not correct. It 
is admitted that when he wrote the article 
the writer had not taken the trouble to ob» 
tain a copy of the circular and read it, as 
. he could have done without difficulty, The 
circular in.fact draws the attention of 
Magistrates to ‘case law’ on the subject 
“with which it deals,namely the judicial dis- 
cretion to be exercised by Magistrates when 
allowing or refusing applications under 
s. 494, Criminal P. O., and the ‘case Jaw’ 
referred to in the circular is not only that 
- of this Court but also of the Oalcutta High 
Court, and it also represents the view of 
other High Oourts. This is what the: writer 
represents as having created an ‘undesir- 
able state of affairs’ against which it is 
‘necessary for him to make a ‘public protest.’ 
The article then goes on to say that the 
Govt.of Sind are contemplating legislation 
to amend the Criminal P. O., but in the 
opinion of the writer this is unnecessary; 
and the reason for this opinion is that Magis- 
‘trates by reason of their dependence upon 
the executive must ignore this Oourt. 
Lastly, he states that a conflict between the 
judiciary, obviously this Court, and the exe- 
cutive is unbecoming at any time, and the 
more so ‘in an instance in which the Govt.'s 
position is sound in Jaw and in fact.’ 

The article in short is based upon a 
.misrepresentation of the circular. It sug- 
gests abuse by this Court of its powers, 
a desire on the part of this Court to enter 
into a conflict with the executive Govt., and 
it contains a plain invitation to Magistrates 
to disregard the authority of this Court and 
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to subordinate themselves to the alleged 
wishes of the executive Govt. I do not think 
it necessary to consider how far this article 
causes prejudice to two pending cases men- 
tioned by the writer, or to discuss our 
powers to punish contempts of subordinate 
Courts. In the words of Mukerji, J., al- 
ready quoted by me I consider the article 
is criticism of this Court, tending to em- 
barrass the administration of justice, which 
criticism is not true and fair in spirit. I 
consider that the article is calculated to 
create in the minds of the general public 
grave apprehension that this Court is not 
entitled to puplic confidence in its discharge 
of its duties, and that it is a clear contempt 
of this Court. I therefore agree with the 
order proposed, f ` 

Tyabji, J.—On April 17, 1940 an Assiste 
ant Public Prosecutor made an application 
under s. 494, Criminal P. O., for the with- 
drawal of a case then pending in the Court 
of the City Magistrate of Karachi, praying 
that the Court should consent to the with- 
drawal.’ A date was fixed when the Assiste 
ant Publie Prosecutor was to state the 
grounds on which the withdrawal was 
sought. On August 8, the date of the hearing 
of the application, the Assistant Public 
Prosecutor appeared and stated that he 
could give no reasons for-the withdrawal 
except that Govt, had directed that an 
application for withdrawal should be made, 
The City Magistrate “in the absence of any 
reason” rejected the application. It may 
be mentionedhere that some time before 
this order was passed by the City Magis- 
trate, this Court had on July 6, 1910, after 
the matter had been considered at a meete 
ing of all the Judges of this Oourt, ordered 
a circular to be issued drawing the atten- 
tion of subordinate Courts to the desirabili- 
ty of their recording their reasons when 
allowing applications under s. 494, and 
drawing their attention to the case law on 
the subject. Respondont No. 2, Mr. Sharma, 
who had recently arrived at Karachi and 
had been appointed the Managing Editor of 
“The Daily Gazette” took it upon himself 
toccmment upon the refusal by the City 
Magistrate to consent to the withdrawal. 
The article which he wrote and which ap- 
peared in the issue of “The Daily Gazette” 
of September 5, has been reproduced in 
extenso in the judgment of the learned 
Ohief Judge, and it is sufficient for me 
merely to refer to and empiiasise a few of its 
leading featnres. 

The writer roundly asserted that a 
very undesirable state of affairs existed in 
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‘Sind where the judiciary was bent upon 
encroaching on popular liberties, that this 
deplorable state of affairs was indeed such as 
was unthinkable to all except those who 
were conversant with the affairs of Sind, and 
that a public protest against this state of 
‘affairs was called for. He regarded the 
Govt. which had agreed, to the with- 
drawal of the case 4s an aggrieved party 
whose constitutional positi n, described as 
being sound in law as well asin fact, had 
been thwarted by this unthinkable un- 
reasonable judiciary. He considered that 
the prosecution had fallen tothe ground from 
the moment the Govt. had agreed to 
the withdrawal of the case, and that 
the accused in the case was therefore 
being wrongly detained without lawful 
authority, Analysing the position as it was, 
the writer traced the evil to the fact that 
“the Judicial Commissioner” was said to 
have issued a circular which was of the 
nature of an executive order and nothing 
more, as a result of which the Magistrate 
had been forced to pass an order which was 
wholly unjustifiable, and the accused was 
being wrongly detained when there was no 
awful authority to detain him. The writer 
is at pains to explain that the action of “the 
Judicial Commissioner”, exercised through 
the circular, which constituted the encroach- 
‘ment upon popular liberties he was pro- 
testing against, was not based on law, and 
makes it clear that this was what he had 
teferred to as unthinkable to all except those 
who were conversant with the affairs in Sind. 

The writer then proceeds to comment on 
‘the difficult position which he asserts had 
thus arisen by reason of the facts that the 
. Magistrate had, on account of the circular, 
been placed “between the proverbial devil 
‘and the deep sea’ meaning thereby the 
judiciary to whomthe Magistrate was sub- 
ordinate on the one hånd and Govt. on the 
other. A conflict likely to arise between 
the Govt. and the judiciary is then envisag- 
ed, in which the Govt. being in a position 
: which was sound in law and in fact, 
-declined to produce the evidence or to 
proceed with the case, and punished the 
‘Magistrate who had permitted himself to 
. be guided by the circular issued by “the 
Judicial Commissioner” by transferring him 
fo adistant district, the High Oourt being 
‘quite’ helpless to protect the Magistrate 
or prevent his> transfer. The writer then 
proceeds to suggest a remedy for such-an 
unbecoming conflict, all brought about by 
the improper circular “of the Judicial 
Commissioner” by suggesting a talk across 
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the table between the Judges of the High 
Oourt and the Ministers, the implication 
being that the irresponsible “Judicial 
Commissioner” might thus perhaps be pre- 
vented from interfering with popular liber- 
ties and be kept from straying outside the 
cursus curiœ. Whether the reference to 
the Ohief Judge of this Court as “the Judi- 
cial Commissioner,” andthe fact that no 
mention is made anywhere of the Chief 
Court, were*intentional or otharwise is purely 
a matter of speculation. The curious com- 
bination of ignorance and lack of inform- 
ed thinking displayed by the writer at 
‘every point throughout the article makes 
both alternativés ohually likely. 
That this article constitutes an obvious 
and very grave contempt of this Court to 
my mind admits of no question and requires 
little discussion. The learned Ohief J udge 
and the other learned Judges who have 
preceded me have already fully dealt with 
the legal position. In fact looking through 
casesof contempt I can hardly find another 
case equally scandalous or more calculated 
to bring a Court and its Judges into con- 
tempt. It is sufficient for this purpose to 
refer tothe general tenor of the article and 
in particular to the aspersion cast upon the 
judiciary of Sind including this Court and 
its Judges which is contained in the asgor- 
tion that the undesirable state of affairs 
existing in the Sind judiciary was such as 
was unthinkable to all except those who 
were conversant with the affairs of Sind, 
Instead of doing its utmost, as this Court is 
bound to do to see that subordinate Courts 
da not allow themselves to be influenced by 
any considerations extraneous to the case 
and other than those which are purely judi- 
cial, this Oourt and its Judges, included 
within the general term “the judiciary” 
are alleged to be actuated by a most im- 
proper desire—judged from a judicial stand- 
point to interfere withthe discretion which 
in law is vested in and has to be exercised’ 
by each Judge or Magistrate, in Tegard to 
the cases pending before him. In a word 
this Court and its Judges and the jadi- 
ciary in general are castigated as unthink- 
.ably.incompstent and corrupted by impro» 
per motives, The suggestion that Govt. 
.was likely to decline to proceed with the 
cass and might punish the Magistrate who 
showed a proper regard to the circular issued 
by this Oourt by transferring him to a dis- 
tant district, obviously is comment of a 
nature Calculated to obstruct and interfer 
with the due course of justice, and as sach 
also amounts to contempt. 
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The argument addressed to us by the 
learpred Advocate who appears on behalf of 
Mr. Sharma was in my opinion almot en- 
tirely beside the point. Wa were assured 
in very emphatic terms that the writer had 
the greatest respect “for this Court and its 
Judges and had no intention at all at any 


time to cast any aspersions on it or on any- 


of them or to say anything which was 
calculated to lcwet the authority of this 
Court or to obstruct the dus course of 
justice in any matter. These statements 
were neither convincing, nor did they in any 
manner explain how in that case these as. 
persions did actually come to be made, The 
attempt to plead that “the statements did 
not amount to a gross contempt of this Court 
or that they did not refer to the Judges 
of this Court can hardly be characterised 
as eithere honest or intelligent. It was 
admitted that the writer had not before 
writing the article even taken the trouble 
to inform himself of the nature of the cir- 
cular, which was the principal subject of 
the grievance adumbrated in the article. 
It was admitted before us by the learned 
Advocate - and it is impossible to see how 
apy reasonable person Could refuse to 
admit it that this circular was in fact 
a beneficial circular, asking the Magis- 
trates to observe the law, intended to ensure 
that Magistrates exercised their discretion 
in an independent and judicial manner, 
and to prevent, so far asit can be preverited, 
- improper influences from being brought 
upon Megistrates or proving effectual. After 
having emphatically disclaimed any inten- 
tion to write anything which would amount 
to an aspersion on this Oourt and its 
Judges, after having assured us that in 
fact the writer hadthe greatest respect for 
Judges of this Oourt, after having assured 


us that in reality Mr. Sharma had not at. 


any time thought that there was any cause 
whatever for thinking that the judiciary 
were bent upon ‘encroaching on popular 
liberties, when the learned Advocate for 
Mr. Sharma realized that such assurances 
did not in any,way belp him to explain how 
or why these extremely scurrilous aspersions 
did actually find their way into the article, 
the learned Advocate announced to us at 
the very end of the hearing that Mr. 
Sharma had accepted his advice and 
_desired to tender to this Court bis uncon- 
ditional apolcgy. Such an apology has 
since been. tendered in writing. 

The question arises whether in a case like 
this, which as I have said before ap- 


psars tome to be one of the worst cases of 
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contempt that have ever had to be dealt 
with by Courts, such an apology, tendered | 
in this manner at the very end of the hear- 
ing after a lengthy attempt which could 
not be regarded as frank or honest had 
been made at justifying the article, can be 
accepted as a sincere apology. My brother 
Judges moved by the fact that this is the 
first time that this Court has been called 
upon to deal with acase of contempt, are. 
inclined to be very forgiving and to take 
an extremely lenient view of the case. I 
take it that the tendering of this apology 
at the time when it was made, after the 
utter futility of all attempts at evasion, and 
the utter futility of all attempts at false 
explanaticns had been fully realized not 
only by his Advocate butalso by Mr, Shar- 
ma himself, even if it was actuated bya 
desire to avoid or lessen impending punish- 
ment rather than from a desire to be honest 
and frank, must still have caused Mr, Sbar- 
ma considerable pain and humiliation, 1 
helieve it to be extremely unlikely that Mr, 
Sharma will allow another offence of this 
kind to occur in any writing for the print- 
ing of which he is responsible. In view of 
these facts, and having regard to the fact 
that this is the first case of its kind, I am 
willing to overlook the great Bgravity of 
the contempt committed in this case and 
to take a very lenient view of the matter 
and I -concur with my learned brothers 
in the order proposed against Mr. Sharma, 
that he should be ordered to pay a fine o 

Rs. 100. ; 


I also concur in the order proposed against 
respondent No, 1, Mr, P. O. Tarapore, His 
case is very different from that of Mr. 
Sharma. There can be no question with 
regard to his responsibility for any matter 
published inthe Daily Gazette, of which he 
is the Ohief Editor, Printer and Pablisher, 
and he has made no attempt to deny such 
responsibilty, But itis clear that the article 
in this paiticular case was written and pube 
lished without his knowledge, that he had 
from the earliest moment in the most com- 
plete and unreserved manner dissociated 
himself from the article, acknowledged its 
improper character and apologised for its 
appearance in “The Daily Gazette.” 


Order of the Court.—Th6 order of the 
Oourt, therefore, is that both P. O. Taras 
pore and M. S. M. Sharma be adjudged 
guilty of contempt of this Court . with res- 
pect to the article published and further 
that Mr. M, 5, .M. Sharma be ordered ta 
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. pay a fine of Rs, 100 from which the costs 
of the Advocate-General in these proceed- 
ings will be paid. 


8. Order accordingly. 


—— 


ALLAHABAD HIGH COURT 
Civil Revision No, 289 of 1939 
July 31, 1940 | 
Motta, J. 
RAFIQ AHMAD — APPLIOANT 
versus 
BABU RAM AND ctuers—Orposits Party 

Jurisdiction—Interpleader suit—Suit valued at 
Rs, 7,000, the price of shop which was the property 
in dispute—Proper Oourt determining question of 
title in respect of shop held, would be Civil Judge. 

One M acting as the guardian of minor named 
K let out a shop on rent tothe plaintiff. Later 
on, K executed a sale-deed in respect of that shop 
in favour of R. In spite of having executed that 
deed, K claimed that he was the sole proprietor of 
the shop, alleging thathe wasa minor at the date 
of the execution of the sale-deed and hence the sale 
transaction was wholly void. There were thus two 
rival claimants to the shop occupied by the plaint- 
iff, who owed Rs. 54 as rent for it for a certain 
specified period. In these circumstances the plaintiff 
filed an interpleader suit. He valued the suit for 
the purposes of jurisdiction at Rs. 7,000 which was 
the price of the shop: 

Held, that sincein an interpleader suit the matter 
in dispute is the title to a certain property which is 
claimed by two or more persons, the proper Court 
for determining the question of title in respect of 
the shop in question would be that of the Civil 
Judge, having regard to the value of the shop. 


C. R. against the order of the Civil Judge, 
Sabarnpur, dated August 9, 1939. 


Mr. D. Sanyal, for the Applicant. 


Order.—This is an application in revi- 
sion-under s. 115, Civil P. O. It arises out 
‘of an interpleader suit. The applicant, Rafiq 
Ahmad, wasone of the defendants in the 
suit, The suit was filed in the following cir- 
cumstances, One Mukandi Lal acting as 
the guardian of minor named Kanhaiya Lal 
let out ashop on rent to the plaintiff in the 
suit, namely Babu Ram. Later on, Kanhaiya 
Lal executed a sale-deed in respect of that 
shop in favour of the applicant, Rafiq 
Ahmad. In spite of having executed that 
deed, Kanhaiya Lal claimed that he was the 
sole proprietor of the shop, alleging that he 
was a minor at the date of the execution 
of the sale-deed and hence thesale transac- 
tion was wholly void. There were thus two 
rival claimants to the shop occupied by the 
plaintiff, Babu: Ram who owed Rs. 54 as 
rent for it for 8 éértain specified period. It 
"was in these circumstances that Babu Ram 
filed the interpleader suits. He valued the 
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suit for the purposes of jurisdiction at 
Rs. 7,000 and instituted itin the Oourt of 
the First Civil Judge at Saharanpur. The 
applicant raised an objection that the Civil 
Judge had no jurisdiction to try the suit 
because the subject-matter of the suit was 
only the sum of Rs. 54 which was payable 
by the plaintiff as rent for the shop in ques- 
tion and the suit was consequently within 
fhe jurisdiction of the Munsif of Saharanpur. 
The plaintiff had valued the suitat Rs 7,000 
on the ground ihat the shop in question 
was worth that amount. The applicant's 
objection has been repelled by the learned 
Civil Judge and ha has held that he had 
jurisdiction to try the suit which had been 
properly valued at Rs. 7,000; hence this 
application in revision. 

The substance of the argument on behalf 
of the applicant is that the subject-matter 
of the suit was only the sum of Rs. 54 
which was payable by the plaintiff as rent 
for the shop in question and hence he 
should have valued the suit at that amouat 
and it would then have been cognizable by 
the Munsif, Saharanpur. I am unable to 
agree with this contention. In aa intere 
pleader suis the matter in dispate is the 
title to a certain property which is claimed 
by two or more persons. In the present 
case the right to receive the sum of Rs. 54 
as rent for the shop in question cannot be 
determined until the question of proprietary 
title tothe shop in question is previously 
decided between Kanhaiya Lal and the ap- 
plicant. Asthe learned Oivil Judge has. 
pointed out the proper Court for determin- 
ing the question of title in respect of the 
shop in question would be that of the Oivil 
Judge having regard tothe value of the shop. 
I entirely agree with that view. Learaed 
Counsel for the applicant contended that it 
was not open to the plaintiff to have the 
question of title decided on payment of a 
small court-fee. The answer to that argu- 
ment is that any one of the tworival claim- 
ants, 7. €., the applicant and Kanhaiya Lal, 
could have brought a suit fora declaration 
that he had the proprietary title in the shop 
in dispute and would have, had to pay the 
Same court-fee which the plaintiff in the 
interpleader suit has paid in the present 
case. Reference was also made by learned 
Counsel to s. 8, Suits Valuation Act, but I 
fail to see how it can benefit the applicant 
at all. Allthats. 8, Suits Valuation Act, 
provides is that with the exception of cere 
tain suite the value of a suit for the purposes 
of court-fee will be the same as the value 
for the purposes of jurisdiction. No question 
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relating to the application of s. 8, Suits 
Valuation Act, arises.in this case at all. I 
think the learned Civil Judge rightly held 
that the suit had been properly valued and 
he had jurisdiction to try it. The result 
therefore is that I see no reason to interfere 
and dismiss the application. 


D. Application dismissed. 





RANGOON HIGH COURT 
Letters Patent Appeal No. 12 of 1939 
November 22, 1939 

Rozserts, O. J. AND DUNKLEY, J. b 

K. J. PATEL—®APPĒLLANT 

versus 
T. K. V. R. V. CHETTYAR AND ANOTAER— 
RESPONDENTS 

Conversion—Contract by A with B in writing for 
sale of rice—Paddy sent to R's mill for milling— 
R with notice of sale of rice milled by him to B 
withholding its delivery to B and delivered them to 
A—R's action held amounted to conversion and R was 
liable for damages—Sale of Goode Act (III of 1930), 
8. 23. 

A entered into a written contract for sale of rice 
with B. The paddy was sent to the mill of R for 
_milling. R who had notice that the rice milled by 
him were sold by A to B and were to be appropriat- 
ed tothe contract between A and B, withheld the 
delivery thereof to Bona requisition by Ato the 
effect that the sale price had not been paid. R sub- 
sequently delivered the rice to A: 

Held, that the property inthe rice passed to B 
by virtue of s. 23, Sale of Goods Act, after appro- 
priation of rice to the contract and B became the 
owner thereof notwithstanding the non-payment of 
“gale price by him. Hence, the delivery of rice by 
R to A with notice of sale and knowledge that A 
was going to sell itto the third person amounted 
to conversion and KR was, therefore, liable for 
damages. Wilson v. Anderton (1), relied on. 


L. P. A. from the decree of the High 
‘Oourt, in Special 8. A. No, 138 of 1939, 
dated July 21, 1939, 


Mr. P. K. Basu, for the Appellant. 
Mr. D. A. Anklesaria, for Respondent 
No. 1. 


Roberts, C. J—The facts in the present 
appeal may be stated shortly as follows. 
The appellant bought from U Toke Gyi 
‘certain rice by description and entered into 
a written contract for the purchase of it on 
April 30, 1938: and paddy was brought 
to the mill of respondent No. 1 by U Toke 
Gyi on divers days before April 30, and 
was milled between those days and 
May 5, when gunoy bags were supplied fcr 
the rice so milled to be bagged : and at the 
time the rice was being packed into gunny 
bags defendant No. 2's agent, Arumgam 
Chettyar, was informed that the rice so 
bagged was to be appropriated uncondition- 
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“When Toke Gyi’s paddy was milled the rice 
produced was bagged in the bags brought by 
Phutta. I did so because Toke Gyi asked me to 
put the rice in the bags brought by Phutta and at 
the time of bagging Toke Gyitold me that the rice 
had been sold to the Babu.” 

It is therefore perfectly plain that at 
that time respondent No.1 received notica 
of sale and was well aware, having regard 
to the conditions which obtained in sales of 
this description, that the property in the 
rice, subject of course to the rights of the 
unpaid vendor to lien so long as he actually 
remained unpaid, had vested in the pur- 
chaser, the appellant, On May 7, we are 
informed, (and itis not contradicted) the 
rice was all in the bags and was in a deli- 
verable state and tke price was, as has 
been found as afact, actually paid on May 
& Prior, however, to the demandof the 
appellant from respondent No. 1 of the rice 
which had been appropriated to the con- 
tract of sale, respondent No. 1 received a 
letter from U Toke Gyi saying that the price 
had not yet been paid. And therefore the 
Position then was that respondent No. 1 
had had notice of the sale, but realized that 
adverse claims might be made to the rice 
by U Toke Gyi upon the one hand and the 
parties who were the purchasers of it upon 
the other. Atthat stage his obvious way of 
protecting himself was by interpleader ac- 
tion. But he chose to take the risk of not 
following this course by reason of this desire 
to bring forward a claim that the rice in 
question had been hypothecated tohim for 
the payment of other debts. It has been 
found as a fact, by the learned Judge in 
second appeal—and we are bound by his 
finding—that there was no substance in 
that claim, and respondent No. 1 having 


. staked all upon making it and neglected to 


interplead, is now in the position which has 
been succinctly described by Lord Tender- 
den in the oldcase in Wilson v. Anderton 
(1), Lord Tenderden said : 

“A bailee can never be in a better situation than 
the bailor, If the bailor has no title, the bailee 
can have none, for the bailor can give no better 
title than he has. The right to the property may 
therefore be tried in an action against the bailes, 
and a refusal like that stated in the case has al- 
ways been considered evidence of a conversion. The 
situation of a bailee is not one without remedy. He 
is not bound to ascertain who has the right. He 
may file a bill of interpleader ina Court of equity. 
But a bailee who forbears to adopt thatmode of 
proceedings, and makes himself a party by retaining 
tie goods for the bailor, must stand or fall by his 
title.” 


gil) 1880) 1B & Ad, 450;9L JKB 48; 35 R R 
48, ; 
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' There is, of course, no question, as Mr, 
Anklesaria has said, as to the original title 
of the bailor in the paddy taken to the 
mill, but the question of title arose as soon 
as U Toke Gyi had informed respondent 
No. 1 of the sale which had taken place and 
had disclosed cireumstanees which would 
divest him of the title and put the bailment 
at an end. The contention of Mr. Basu is, 
we think, well founded. What is abundantly 
clear is that the miller, faced with the diffi- 
culty of not knowing whether to believe 
U Toke Gyi or not, was at least not justified 
in redelivering the rice to him in such 
circumstances that he might sell the same 


to a quite different party and that respone ° 


dent No. 1 should put the proceeds of that 
sale in his own pocket by reason of some 
claim which he had against U Toke Gyi. 


He had notice of the sale and of the pure - 


chaser’s title, and not having chosen to 
adopt the precautions which were open to 
him, in my opinion he is liable in damages 
for what he has done. Accordingly, the 
appeal must be allowed and the judgment 
of the District Court must be restored; costa 
here and in the Courts below; Advocate'’s 
fee in this Court twelve gold mohurs, 


Dunkley.J.—I agree. Respondent No. 1 
himself admitted thathe had notice of the 
sale of this particular rice tothe appellant 
on May 5, and on that date the rice was 
appropriated to the contract of April 30, 
Consequently, on that date, under the pro- 
visions of s. 23, Sale of Goods Act, the pro- 
perty in this rice passed to the appellant 
andhe became the owner of therice, Itis 
quite immaterial to this question whether 
the price of the rice due under the contract 
had been paid by the appellant to U Toke 
Gyi or not, On May 8,U Toke Gyi sent a 
notice to respondent No. 1 requiring him 
not to deliver the ricaio any person, on the 
ground that the price thereof had not been 
. paid. U Toke Gyi never said that he had 

not sold the rice to the appellant. He 
merely said that he had not been paid there. 
for. Consequently, all that U Toke Gyi 
was setting up was that he had a vendor's 
lien, It may be that in consequence of this 
respondent No. 1 would have been entitled 
to retain possession of the rice and to refuse 
to deliver it to the appellant; as to that 
Iam not prepared to express an cpinion. 
But respondent No. 1 was certainly not en- 
titled to do what hein actual fact did, and 
that was to deliver the rice which belonged to 
the appellant to U Toke Gyi, with the 
knowledge that U Toke Gyi was going to 
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sell it to some other person and that ultie 
mately the sale proceeds would find their 
way into his (respondent No. 1's) hands. 
That was clearly a conversion and, Conge- 
quently, respondent No.1 is responsible to 
the appellant for the damages which he 
sustained owing to His rice being sold to 
another person. 


8. Appeal allowed. 


e mame 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Referenca No. 52 of 1937 
November 17, 1939 
Davis, J. O. AND WEBTON, J. 
COMMISSIONER cr INCOME-TAX, 
BOMBAY PRESIDENOY, 
SIND anp BALUOHISTAN— 
APPLICANT 


eraus 
R.S. GANGARAM KANAYALAL— 
& Oo,—AssEssEE—PPONENT 

Income Tax Act (XI of 1922), 33.23 (4), (3), 66 
(2)—Assessment made under 3. 23 (4)—No appeal 
lies and no reference lies under s. 86 (2)—Demand for 
account books evaded—Assessment by Income-tax 
Officer on percentage basis on amount of bills given 
by aasessee in liew of return of income, falls under 
8. 23 (4) and not under s. 23 (3), 

Where the assessment is made under s. 23 (4), 
Incomé Tax Act, no appeal against the assessment lies 
and sono question ofa valid reference tothe High, 
Court under s. 86 (2) of the Act would lie. 

One musi look atthe facts and the substance of 
the order, in order to determine as to ander what 
section the order of assessment falls and not to the 
mere number of the section under which an assess- 
ment order may be wrongly said to have been 
made. 

Where the demands for books of account are evaded 
on various grounds and finally the Income-tax 
Officer is compelled to assessthe income on a per- 
centage basis of the amount ofthe bills given by 
the agsessee in lieu of a return of income the assess- 
ment clearly falls under s. 23 (4) and not under 
s. 23 (3). 


Ref, made by the Commissioner of Incomes 
tax, Bombay. 


Mr. Partabrat D. Punwani, Advocate- 
General, for the Crown. 


Mr. Dipehand Chandumal, for the 
Assessee, 


Davis, J. C—This is a case stated to 
us by the learned Commissioner of Income- 
tax of the Bombay Presidency, Sind and 
Baluchistan, in pursuance of an order of 
this Court dated January 14, 1937, and 
we think that this case might have been 
decided shortly on the ground, that as the 
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assersment was made under e 23 (4), 
Income Tax Act, no appeal against the 
‘assessment lay. That being so, no ques- 
tion of valid reference to this Court under 
s. 66 (2) of-the Act would lie, But it is 
said that as the reference was made to this 
Court in pursuance ‘of an order of this 
Oourt, we cannot, following the ruling of 
this Oourt in Khemchand Ramdasv. Com» 
missioner of Income-taxr, Bombay Presidency 
(1), go behind that order and consider thé 
question as to whether a reference should or 
should not be made. But even accepting 
the reference, it is clear from the statement 
of the facts of the case by the learned Com- P 
missioner that the assessęe has in no way 
complied with the provisions of s. 22 of the 
Act whereby a return of the income in the 
prescribed form is- required, because the 
assesses made no return of his income at 
all. He gave a mere statement of the 
amount of his business in bills for the year 
in question. Demands for books of account 
were evaded on various grounds and finally 
the Income-tax Officer was compelled to 
assess the income on a ‘percentage basis 
of the amount of the bills given by the 
assessee.in lieu of a return of income, name- 
Jy Ps, 3,72,727. It appears that the Income- 
tax Officer in mistake treated this assesge 
ment, which clearly fell under s. 23 (4) as an 
assessment under 8. 23 (3) of the Act. But 
we agree with the learned Commissioner that 
one must look at the facts and the substance 
of the order, and not to the mere number of 
‘the section under which an assessment order 
may be wrongly said to have been made. 
Section 3U of the Act clearly provides that 
noappeal shall lie against an assessment 
made under sub's. (4) of s. 23, or under that 
‘sub-section read with s. 27, So that, it is 
clear that in this case no appeal lay in 
respect of an assessment order of the Income- 
“tax Officer which the Assistant Commissioner 
correctly found fell under gubeg, (4) of 
8, 23. If authority is necessary for this 
interpretation of simple and plain words, it 
is to be found in the Full Bench ease 
of the Punjab High Oourt in Dunichand v. 
Commissioner of Income-tax, Punjab (2), 
and reference may also be made to the 
case in Sarjoo Pershad Gauri Shanker y. 
Commissioner of Income-taz, United Pro. 
vinces (3), at p. 264. 

(1) 28S L R 174; 149 Ind. Cas, 1204; AIR 1934 
Sind 46; 6 RS 255. 

(2) 4 I TO 33; 117 Ind. Oas. 69; ATR 1929 Lah’ 
- 593; 10 L 596; 30 P L R613; Ind. Rul. (1929) Lah. 
| wet “Ind. Oae. 584; 5 I T O 263 (264); Ind. Rul. 
‘ 41931) AIL 532, 
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Mr. Dipchand admits that if we hold that 
the assessment falls under s. 23 (4), Income 
‘Tax Act, there is noright of appeal; there 
would then properly be no reference to this 
Court either on the question of assessment 
which, in fact, is not disputed or on the 
question of the registration of the partnership 
and the interpretation of the partnership 
deed which he admits was part and parcel 
of the one proceeding before the Income-tax 
Officer in the course cf which the non- 
appealable order was passed. Be that as it 
may, that is a point we do not and need not 
decide, for, it is clear to us that no appeal 
would lie against an order refusing to 
register a firm prior to the amendment of 
the Income Tax Act by Act XVIII of 1933 
which afforded a right of appeal subsequent 
only to September 11, 1933. The order in 
this case was made prior to this date, Mr. 
Dipchand also admits that if we answer the 
first question referred to usin the affirmae 
tive, any decision on the other three ques- 
tions referred to us is not called for. ‘While 
however anawering the first question in the 
affirmative, we make it clear that we 
cannot on the record accept the statement 
of facts as given by the assessee. We 
accept the statement of facts given by the 
learned Commissioner in his reference. A 
copy of this judgment should be sent to the 
Commissioner of Income-tax, Bombay Presi- 
dency; Sind and Baluchistan, in accordance, 
with the provisions of sub-s, (5) of 66, 
Income Tax Act, Wo think also the Com- 
missioner is entitled to his taxed costs in 
these proceedings, We do not order the 
return of Rs. 100 deposit, nor should it be 
used as a set-off against the costs payable 
by the assessee in these proceedings, 


8. (Order accordingly, 


`. 
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BOMBAY HIGH COURT 
Letters Patent Appeal No, 25 of 1939 
July 18, 1940 
Beaumont, O, J.ano N. J. Wanra, J. 
BAI VIDYAGAURI—APPELLANT 


VvETSUS 
CHATURDAS AMBARAM AND ANOTHER— 
RESPONDENTS 

Hindu Law—Reversioner—Estate testing in widow, 
—Reversioner having right to sue for maintenance, 
tf can sue for administration of estate. 

Under Hindu Law a reversioner cannot maintain 
a suit for administration of the estate which ig 
vested in thewidow. Similarly e right to mainten- 
ance gives no right to sue for general administra- 
tion ofthe estate. Rojomoyee Dassee v. Troylukko 
Mohiney Dassee (1), not approved, 
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Messrs G: N. Thakor and J. C. Shah, for 
the Appellant. 


Messrs. A. G, Desai and K, T. Pathak, for 
the Respondents, 


Beaumont, C. J.—In this appeal the 
Plaintiff as the daughter of one Vranda- 
vandasji, who died in 1935, sued to establish 
the willof her father, and also alleged that 
‘defendant No. 2 was not kis widow, Both 
those points were decided against her in 
the lower Courts, and they are not open 
in second oppea), Sen, J. dismissed the 
appeal summarily. The appellant in 
this Court contends that, as a revyer- 
sioner and as a daughter entitled to 
maintenance, she can sue to adminis» 
ter the estate, even assuming that the will js 
invalid and that defendent No. 2 is the 
widow. Both the lower Courts held thata 
réversioner could not sue to administer the 
estate, and I think on principle that is 
right. A reversioner under Hindu Law has 
no vested interest. She has a right to sue 
the widow, who is the absolute owner subject 
to certain limitations, as to dispositicn and 
so forth, in certain cases which have been 
established in the Courts, for example, if 
the widow commits waste. But except for 
One case in the Calcutta High Court, a 
decision of a single Judge sitting on the 
original side, Rojomoyee Dassee v. Troylu- 
kho Mohiney Dassee (1), we have been refer- 
red to no authority in support of the pro- 
position that under Hindu Law a reversioner 
can Maintain a suit for administration of 
the estate which is vested in the widow and 
we think that it would be avery dangerous 
thing to hold that such a suit lies. 

Mr. Thakor maintains that at any rate 
in respect of the plaintiffs right to main- 
tenance she has a present title which justi- 
fies her in suing, but the answer to that is 
that, although she is undoubtedly entitled 
io sue in respect of her right to mainten- 
ance, that right is not in dispute, and in 
my opinion a right to maintenance gives no 
right to sue for general administration of 
the estate, The case in Rojomoyee Dassee 
Y. Troyluhho Mohiney Dassee (1) seems to 
stand by itself, and is not binding on 
this Court. I think the decisions of the 
lower Courts and of Ben, J. were right, and 
this appeal must be dismissed with costs, 

N. J. Wadia, J.—I agree. 

Dh. Appeal dismissed. 

(1) 29 O 260; 6 O W N 267. ` 
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CALCUTTA HIGH COURT 
Appeal No, 1027 of 1938 
June 11, 1940 

KHUNDEKAR, J. . 
ROMESH CHANDRA DAS— APPRLLANT 
: versus 
Messrs, NATIONAL TOBACCO Oo. oF 
INDIA Lro., CALCUTTA—RusponpEnt 


Evidence — Appreciation — Hostile witness — His 
whole evidence, if must be rejected — Discretion of 
Lourt in this matter—Presidency Small Cause Courts 
Act (XV of 4682), s. 60—Burden of establishing that 
leave under s. 80 had not been obtained, not discharged 
—Court if can rely on presumption undere, 114, 
Evidence Act (I of 1872)—Decree—Ex parte — Suitto 
set aside—Mere non-service of summons, tf sufficient to 
support suit~—Civil Procedure Code (Act V of 1808), 
0. V, r. 9—Summons sent by registered post~Posial 
peon tendering cover to right person — Acceptance 
refused—Inference that there was sufficient service. 

When a witness becomes hostile it would in cer- 
tain cases be unsafe to accept any portion of the 
testimony which he has rendered in examination-in- 
chief, To pick and choose between she statements 
which a witness makes in examination -jn-chief under 
the influence of an animus adverso to the party 
who has called him would sometimes be an un- 
sound proceeding. But to say thatthe Oourt has 
no discretion to decide whether or not what iselicited 
from such a witness in cross-examination is the 
truth is an entirely different proposition. The cross- 
examiner's very function is not only to get rid of 
testimony which examination-in-chief has brought on 
the record, but to strive to extract from the witness 
the real truth. It would be quite wrong to hold that 
a Court is entirely debarred from bringing its judicial 
discretion to bear on materials which cross examina- 
tion elicitsand of deciding whether the truth lies 
there, 131 Ind. Cas, 575 (8), relied on. [p. 537, col. 
2; p: 538, col 1.] 

When the burden of establishing that the leave 
of the Oourt of Small Causes under s. 80 had not 
been obtained prior to the institution of sait in that 
Court has not been discharged the Oourt is right in 
relying upon the presumption under s. 114, Evi, Act, 
that judicial and official acts have been properly per- 
formed,and in holding that the presumption that 
leave had been granted had not been rebutted. 

Mere non-service of summons is in the absence of 
fraud not sufficient to support a subsequent suit to 
set aside the decree. 

{Case-law referred to ] 

Where the summons is sent from the Oourt by 
registered post, and the coveris tendered by the 
postal peon to the right person, and he has refused 
to accept it, the Court can infer that there was suff- 
cient service. 


A. from the appellate decree of the Addi- 
tional District Judge, Third Court, Backar- 
gunj, dated April 19, 1938. 

Mr. Radhika Ranjan Guha, 
Appellant. 


Mr. Amarendra Narain Bagchi, for the 
Respondent. 


for the 


Judgment.—The facts which gave rise 
to this appeal are as follows: The plaintiff- 
appellant was the agent at Bakargunj for 
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the sale of cigarettes of the defendant- 
respondent who are a company having 
their offices in Calcutta. The defendant- 
respondent instituted a suit in the Calcutta 
Court of Small Causes for recovery of 
certain moneys due from the plaintiff- 
appellant and obtaindd an ex parte decree, 
Thereafter, the plaintiff instituted a suit 
inthe Munsif’s Court at Bakargunj to set 
aside this decree and for a perpetual ine 
junction restraining the defendent-respond-* 
ents from executing it. Both the Courts. 
below have found in favour of the defend> 
ante respondents. In this appeal the follow- 
ing points have been taken by Mr. Guha 
on behalf of the appellgnt:,No, 1. The 
contract of agency was entered at Bakar- 
guoj where the defendant resides and has 
his place of business; the entire cause of 
action arose at Bakargunj, and the Calcutta 
Court of Small Causes had no jurisdic- 
tion to entertain the suit instituted by the 
respondents: No, 2. Leave of the Court of 
Small Causes under s. 80, Presi. Small 
Cause Courts Act, was not taken prior to 
the institution of that suit: No.3. No sum- 
mons was Served on the appellant who was 
cited as defendant in that Suit: No.4. The 
Courts below erred in not rejecting in its 
entirety the evidence cf a hostile witness, to 
wit the pcstal peon, who was examined to 
prove service, and in relying upon an ad- 
mission extracted frem this. witness in crosse 
examination that he had tendered a regis- 
tered postal cover (which contained the 
summons) to the appellant wko had declined 
to accept it. . 

With regard to Mr. Guha’s first conten- 
tion, it is sufficient to say that bcth the 
Courts below have found upon the evidence 
that the contract of agency was entered into 
in Calcutta, and this pointis therefore con- 
cluded by a finding of fact, As tothe 
second contention, it appears that the 
appellant made no attempt to establish 
his allegation that the leave of the Court 
of Small Causes under s. 80 had not been 
obtained prior to the institution by the 
respondent of his suit in that Court. The 
burden of establishing this which lay on the 
appellant has not been discharged. In 
these circumstances, the lower Appellate 
Court was right in relying upon the pre- 
sumption under s, 114, Evi, Act that judi- 
cial and official acts have been properly 
performed, and in holding that the presump: 
tion that leave had been granted had not 
been rebutted. Mr. Guha’s next point that 
there had been no service of summons is 
answerable in two ways. Firstly, mere 


ROMESH OHANDRA DAS V. NATIONAL TOBACCO CO., CALCUTTA (OAL.) 19110 


non-service of summons in the absence of 
fraud not sufficient to support a subsequ- 
eht suit to set aside the decree, and second- ` 
ly the mode of service adopted in this case 

and established by the peon’s evidence was” 
not irregular. The grounds upon which a 

suit to set aside a decreein a previous 

suit may be sustained have been considered ` 
in numerous cases. Reference may be 
made toa few of these dacisions. In Kasiswar 
Goswami v. Amiruddin (1), it was held that 
the mere fact that the decree was obtained 
by false evidence would not be sufficient by 
itself to have it set aside by suit. The case 


itself must be found to be a fraudulent one. 


In Jhanda Singh v. Lachmi (2), it was held 
that no suit lay to set aside as against 
parties who were majors an ex parte decree 
not tainted by fraud, and that the objection 
that the decree was ex parte could only be 
taken by a proper proceeding in the suit 
itself, e. g., by an application under O. IX, 
r.J3, Civil P. O., or an application for 
Teview, or an appeal to a superior Court, 
In Ibrahim Harun Jaffer v. Jusuf Hossain 
Jaffar (3), the law was enunciated by 
McLeod, O. J. at p. 799* of the report in the 
following terms: 

“Now it is perfectly well-recognized that it is only 
on certain grounds that the Oourt will entertain a 
suit toset aside a decree, and that is ifit can be 
proved that the decree was obtained by fraud. Other- 
wise there would be no end to litigation...O, IX, r.13 
of the Code prescribed the course which should be 
followed by a party against whoma decree has been 
passed ex parte.” 


In Narsingh Das v, Bibi Rafikan (4), it 
was laid down that a fresh suit would not. 
lie to set aside a decree on the mere ground 
of non-servica of summons though it would 
be maintainable on the ground of fraud. In 
Abdul Majumdar v, Mohammad Gazi (5), it 
was held that a. suit will lie to set aside a 
decree when it is impeached on the ground 
not of mere non-servicg but of fraudulent 
suppression of the summons and the caus» 
ing of a faise return of service to be filed. 
In the present case there is no evidence 
and therefore no finding that the decree 
was obtained by a fraudulent suppression 
cf summons, a false return of service or 
indeed by any fraud whatever. The find- 
ings of both the Courts below in regard to 


(1) 23 O W N 133; 47 Ind. Oas. 14; AIR 1919 Oal. 
52. 
(2)1L 314; 56 Ind, Oas. 378; A IR 1920 Lah. 408; 
65P L R 1920, : 
(3) A Bom L R 798; 57 Ind, Oae. 551; A I R 1920 
om, 
(4)37 O 197;5 Ind Oas. 198; 11 O L J 250; 14 O 
W N 507 


_(5) 21 O 605, 
*Page of 22 Bom. L R,—[Ed.] 
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the service of summons which are amply 
supported by the evidence are tbat the su 


"mons was sent from the Court of Smal 
_Causes, Calcutta, by regietered post, that tte 


cover was tendered by the postal peon to 
the right person, namely, the present plain- 
tiff and that he has refused to accept it. 


‘Service through registered post cf a sum- 


mons of tke Calcutta Court of Small 
Causes is now permissible under the new 
proviso tor. 18 of O. V of the Rules of 
Practice of that Court. The Rule and the 
Proviso are in these terms: 

“A summons may be sent by the Court either by 
one of its officers or by postto any Court (not being 
the High Court) having jurisdiction in the place 
where the defendant resides, or carries on business or 
works for gain: 

Provided that the summons may in any such case, 
on the application of the plaintiff, be ordered by the 
Court to be sent by post addresssd to the defendant at 
the place where he resides or carries on business or 
works for gain.” 

The position created by this rule is fortie 
fied by.O. I-A, r. 2 of the Rules of Practice 
of the Court of Small Causes which attracts 
the provision of the General Causes Act 
(Indian Act X of 1£97), r. 2 of O, I-A is 
as follows : 

“Section 2, Oivil P. O., 1908, as extended to the 
Court of Small Oauses of Calcutta, applies for the 
interpretation of these rules and the General 
Clauses Act, 1897, applies for the interpretation of 
these rules as it applies for the interpratation of a 
Central Act, made after its commencement.” 

The section of the General Clauses Act, 
which is material is s. 27: 

“Where any Act of the Governor-General in 
Oouncil or Regulation made after the commence- 
ment of this Act authorizes or requires any docu- 
ment to be served by post, whether the expression 
“serve” or either of the expressions “give” or 
“send” or any other expression is used, then, 
unless a different intention appears, the service 
shall be deemed to be effected by properly ad- 
dressing pre-paying, and posting by registered post, 
a letter containing the document, and, unless the 
contrary is proved, to have been effected at the 
time at which the letter evould be delivered in the 
ordinary course of post.” . 

Now the effect of this section when read 
with O. V,r. 25, Civil P, O., has besn con» 
sidered by the Bombay High Court. 
Order V, r. 25 provides for the sending- of a 
summons by post to a defendant residing 
outside British India. In Baluram v. Bai 
Pannabai (6), a summons was sent by regis- 
tered post addressed to a defendant in the 
State of Jaipur and it purported to be 
sent in accordance with the provisions of 
O. V, r. 25, Civil P. O. The cover was 
returned with an endorsement “refused to 
take. The handwriting of Chunilal, postman.” 
It was held that as it appeared that the 
Paw 35 B 213; 11 Ind, Cas. 351; 13 Bom. L R 
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cover was properly addressed to the defend- 
ant and had been registered, duly stamped; 
and posted, the Oourt was entitled to draw 
the inference indicated in s. 27, General 
Olauses Act, and to hold that there was 
sufficient services. In Hari Pada Dutt v. 
Jai Gopal Mukherji (7), a summons sent 
by registered post under an order made 
by a Judge on the original side of this Court 
under r. 11, Ohap. VII, Original Side 
ules, ande returned with endorsement “ree 
fused” is prima facie evidence that the 
addressee had an opportunity to accept it 
and the service, thus effected, is, therefore, 
ea gocd and valid service. To invalidate 
such a service the defendant must expressly 
prove, to the satisfaction of the Court, that 
what would happen in the ordinary course 
did not happen and that he did not get an 
opportunity to accept it; and for that pur- 
pose it is open to him to prove that be 
never refused it and that if was never 
tendered tohim. A mere denial that it was 
never delivered to him is not sufficient. 

In the present case, the circumstances 
from which service could be legitimately 
inferred are stronger because the postal 
peon was examined and deposed that the 
defendant in the Snall Cause Court suit, 
that is the present appellant, had refused 
the cover. This brings me to Mr. Guha's 
last point. He has argued that as the postal 
peon was declared hostile and cross-exa- 
minedon behalf of the plaintiff in the Small 
Cause Court suit his entire evidence should 
be rejected. With this contention I am 
entirely unable to agree. In criminal cases 
—and reference has been made to decisions 
of this Court in criminal cases which have 
subsequently been overruled by a Full 
Bench—the law is that the Judge must 
caution the jury regarding the credibility 
of a hostile witness's testimony and must 
then leave the question of belief or dise 
belief entirely to the jury. Lam aware that 
there are observations in the decisions in 
some civil cases which would lend support 
to the proposition that when a witness is 
discredited it isnot open to the Oourt to 
accept a part only of his testimony while 
rejecting the rest. But, in my judgment, 
such observations do not elucidate the 
entire position. When a witness becomes 
hostile it would in certain cases be unsafe 
to accept any portion of the testimony 
which he has rendered in examination-in- 
chief. To pick and choose between the 
statements which a witness makes in exa- 
Minationsin-chief under the influence of 

(7) 390 W N 934, 
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-an animus adverse to the party who has 
called him would sometimes be an unsound 
proceeding. But to say that the Court has 
no discretion to decide whether or not what 
-is elicited from such a witness in cross- 
examination is the truth is an entirely 
different proposition. The cross-examiner 8 
-very function is not only to get rid of tes- 
timony which examination-in-chief has 
brought on the record, but to strive to, 
extract from the witness the reàl truth. It 
“would, in my judgment, be quite wrong to 
hold that a Court is entirely debarred from 
bringing its judicial discretion to bear on 
‘materials which cross-examination elicits ° 
and of deciding whethêr the truth lies 
‘there. 

In the Fall Bench case in Praphulla 
Kumar v. Emperor (8), at pp. 748 and 749, 
it was laid, down, overruling the earlier 
decisions, that there is no such rule of law 
‘that the evidence of a witness who has been 
treated as “hostile” must be rejected either 
in whole or in part, or that it must be rejec- 
‘ted so far as it favours the party calling the 
witness or so far as it favours the opposite 
‘party. In Sohrat Sat v. Emperor (b), at 
p. 484, Courtney-Terrell, O. J. dealt in the 
following terms with the contention that 
the prosecution were not entitled to rely 
‘on any part of the evidence of a witness 
called by them whom they have declared 
hostile and cross-examined : 

“I am aware that in India from time to time this 
curious view of the consequence of declaring a 
-witness hostile has become current. The whole 
idea has been allowed to grow out of an observa- 
tion reported as having been made by Lord Oamp- 
bell in an old Scottish cage Faulkner v. Brine (10). 
‘This was accepted by the Calcutta High Court in 
such cases as Khijiruddinv. Emperor (11), and more 
recently by Cumming and Lort-Williams, JJ., in 
Mokbul Khan v. Emperor (12). In this latter case 
‘the learned Judges said, ‘In other words a party 
cannot be allowed to say that his witness is a 
-truthful witness so far ag a part of his 
-evidence is concerned but an untruthful witness 
-so far as some other portion is concerned.’ The 
theory so stated is fallacious. A party is allowed 
“to cross-examine his own witness because that 
witness displays hostility and not necessarily 
‘because he displaye untruthfulness. The theory 
‘has gained currency owing perhaps to the com- 
mon belief that the sole object of cross-exami- 

(8) 35 OW N 731 (748, 749); 131 Ind. Oas. 575; 
A 1 R1931 Oal. 401; 58 O 1404; 32 Or. LJ 768; 530 
L J 427; Ind. Rul (1931) Oal. 463 

(9) 9 Pat. 474 (484); 124 Ind. Oas. 838; AI R 1930 
Pat, 247;11 P LT 148; 31 Or. L J 721; Ind, Rul, (1930) 
‘Pat. 452. 

(10) (1858) 1 F & F 254. 

(11) 53 0372: 92 Ind. Oas. 442; A I R 1926 Cal. 139; 
-42 0 L J 504: 27 Cr. L J 266. h 

(12) 320 W N 872; 114 Ind. Cas. 793; AT R 1928 
ae 60; 30 Or. L J 350; 56- O 145; Ind. Rul. (1931) 
“Oal, 281, : we Res i 
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nation is to discredit the witness whereas its 
main purpose isto obtain admission, and it would 
We ridiculous to assert that a party cross-examin- 
ing a witness is thereby prevented from relying on 
admissions, and to hold that the fact that the 
witness is being cross-examined implies an admis- 
sion by the cross-examiner that all the witnesses’ 
statements are falsehoods.” 


In the present instance, the postal peon 
admitted in eross-examination that he had 
tendered the postal cover to the present 
plaintiff and that he refused to accept it. 
The Oourt below have’ believed this and it is 
clear that there is no law which precluded 
them from so doing. It follows that the 
Concurrent findings of the Oourts below 
that the pcstal cover was tendered to the 
plaintiff in the present suit and that he 
refused to accept it cannot be disturbed in 
second appeal, The appeal fails and is 
dismissed with costs. 


Bi. Appeal dismissed. 
_ OUDH CHIEF COURT $ 
Criminal Revision Application No, 99 
of 1940 


November 12, 1910 
YoRKE AND BENNETT, JJ, 
RAM LAL AND aNoTHER—OomPLaINANTS 
—APPLIOANTS 
versus 
RAM PIARE AND ofases— OPPOSITE Party 

Criminal trial—Revision against acquittal by pri- 
vate person—Powers of High Court. 

In all cases of application by private persons 
for setting aside an appellate order of acquittal, the 
power is one to be exercised only in exceptional 
cases and with caution, but where there are signa of 
a possible failure of justice and where the Sessions 
Judge has not exercised a proper judicial mind and 
has come to a decision without a proper review of 
the evidence, the order of acquittal must be eet 
aside and a re-hearing of the appeal ordered. [p. 
542, col. LJ 

[Oase-law reviewed.f 


Gr. R. App. of the order of the Additional 
Sessions Judge of Bahraich, dated May 
9, 1940, 


Mr. G. G. Chatterji, for the Applicants. 


Messrs. R. F. Bahadurji and J. P. Asthana 
for Opposite Party Nos, 1 to 20. 


Order.—This is an application in revision 
on behalf of the complainants in a criminal 
ease under gs. 147, 148, and 324read with 
s. 149, of tbe I. P.O. The prayer ia the 
application is that the order of acquittal 
passed by the Additional Sessions Judge 
of Gonda at. Bahraich in thé case of some of 
the accused ofthat case be set aside and 
the appeal of those persons which was 


} . 
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allowed by the Additional Sessions Judge be trate convicted 25 persons of offences uader 
gent back for disposal according to law. as. 147 and 324, read with s. 149, I. P. O. He 
The application arises out of an agak also applied s. 148, in the case of two 
rence which took place in village Gangwal persons and s. 452, in the case of one, He 
on August 5,1939. According to the pro» further made an order binding over all 
secution story, at 10 P, m. one Ram Lal was these 25 persons under s. 106, of the Ori- 
holding a katha or recital of the Ramayan minal P. O, 
at his house, for which a number of people The accused persons went in appeal to 
had collected there, including two persons the Additional Sessions Judge of Gonda 
Sheoambar and Bhagwati. It was said that jat Bahraich. The learned Additional Ses- 
while the recital was proceeding anumber sions Judge has written a judgment which 
of persons came to the complainants’ house, can be divided into a number of separate 
and one of these persons struck Ram Lal. portions. He begins by setting out the 
Ram Lal shouted to Sheoambar to look complaints on both sides. He goes on to 
outfor bimself and ran inside his house. e set out over two pages the replies put for- 
Sheoambar tried to get away but was ward by the indivédual accused, He then 
struck on the eyebrow witha sword byone goes on over two further pages to compare 
Bandhu while Bhagwati was said to have thetwo versions, and in effect to show that 
received a blow witha swcrd from pathera, he was quite satisfied that the prosecution 
There was a scuffle in which various injuries version was correct and the defence version 
were inflicted on various persons including incorrect. He concludes this portion of his 
a emell child Mst. Kamla who received an judgment by remarking ; 
incised wound, presumably with a sword. ee ip, reirei arer that the verion een 
, : - allege o ga's ouse 
à re cece: Sugi, EaR, false and concocted and was rightly rejected by the 


4 learned Magistrate”. 
which the above story was related by chau- He then proceeds to consider the argu- 
kidar, Lotan. Another 


er first information ments addressed to him in connection with 
report was also filed in which what was the prosecution case, and for the purpose of 
subsequently put forward as the defence this discussion he separates the cases of 
story was told. This story was to the effect the five accused whose presence on the 
that dacoity was committed at the house of spot was admitted, they being persons 
Durga accused by Sheoambar, Ram Lal and supporting the defence story of Durga. 
his sons, and that it was inthis affairthat About these persons he says: 


Ram Lal's people received injuries. It was 
alleged that in the course of the dacoity 
some ofthe dacoits were actually captured, 
but as they were known to their captors, they 
were let go. 

The first information report on behalf of 
the complainants, the present applicants, 
was made under ss, 147, 452 and 307, L P. 
O. The case was investigated by the Police 


“It is clear that all these persons, although they 
admitted that they assaulted Ram Lal and others, 
failed to show that they were justified in doing 

n 

This portion of his judgment he conclu- 
des withthe remark , . 

“It is therefore clear that so far as thes 
lants are concerned, the learned 
fully justified in convicting them.” 4 

It is tobe noted that even in dealing 


appel- 
Magistrate was 


and the Police prosecuted the accused nam- with these accused the learned Additional 
ed in Lotan’s report*under ss. 147,325and Sessions Judge made no attempt whatever 
307, read with s. 149, of the I.P. C. The to discuss the prosecution evidence, for the 
learned Magistrate who tried the case held reason apparently that it was scarcely neces- 
thats. 307, was not applicable, and he sary to doso. 
therefore proceeded to try out the case in Itis only in the Iast page and a half of 
his own Court. He considered carefully the the typed judgment of the learned Ad- 
two stories told on the one side by Ram ditional Sessions Judge that he comes to 
Lal, ete. and onthe other by Durga, and he discuss the case against the remaining 20 
. was satisfied that the defence story was appellants other than the five dealt with 
false. It was part of the prosecution theory above, In connection with these persons 
that this attack on Ram Lal and Sheoam- he says that the case stands on a different 
bar was instigated by the Raja of Gangwal. footing, and as they alleged enmity, it was 
The Magistrate rejected the evidence abscluiely necessary to consider whether 
against the Raja and‘dischargedhim. An they had any motive in committing the 
. application in revision was made against riot. He does not seem to have considered 
this ‘order of discharge but that application the factthat enmity is a double edged 
was unsuccessful. Intheresult the Magis» weapon, and that if there. was a motive for 
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the complainants to name these accused 
falsely, there must almost necessarily be a 
motive for these accused to take part in an 
attack on the complainants. 

The learned Additional Sessions Judge 
then proceeded to deal, with the matter in 
this way. First of all he held that the 
suggestion that the . attack on the come 
plainants was due to communal feelings 


could not be accepted, because the accused , 


that is the persons said to be assailants, 
were both Hindus and Muhammadans. 
Secondly he pointed out that the story of 
instigation by the Raja of Gangwal on 
account of prior ill-feeling had already 
been rejected. Thirdly ke went on to say 
that the theory that these accused might 
have beaten the complainants to please the 
Raja was far-fetched. Accordingly he 
proceeded to hold that there was no motive 
for these 20 appellants to have participat- 
ed in this occurrence except the pre-exist- 
ing enmity. He then wenton to make a 
stalement of a proposition of law which 


might be good in itself but had no appli- 


cation to the present case on the findings 
which had already been arrived at. He 
said: 

“Tt is settled law that when there is enmity 
between the parties and the prosecution version 
is improbablethe benefit of doubt should be given 
to the accused.” 

It is to be observed in this connection that 
it had not been held and could not be Leld 
by the learned Additional Sessions Judge 
that the prosecution version was improbable. 
The examination of the prosecution and 
defence stories on pp.5 and 6 leads fairly 
clearly to the conclusion that to a very con- 
siderable extent the prosecution version, 80 
far from being improbable, was actuaily 
true. It seems to us that the learned Addi- 
tional Sessions Judge has given the benefit 
of the doubt, to these accused on a conclusion 
which is founded on incorrect premises. 

. This conclusion of thé learned Additional 
Sessions Judge has been further criticised 
on a different line of argument. It is 
pointed out that from beginning to end of 
this judgment the learned Additional 
Sessions Judge has not made any attempt 
to examine and consider in detail the 
evidence of tke prosecution witnesses in 
order to arrive at a sound conclusion as to 
which, if any, of the 20 persons other than 
those whoge presence and participation was 
„admitted, actually took part in this occur- 
rence. Itmay bethat the whole matter 
has really been exaggerated tothe extent 
that the learned Additional Sessions Judge 
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has thought, but the learned Additional 
Sessions Judge has attempted a short cut 
ich saved him the trouble of examining 
and coming to a proper finding on the evi- 
dence, On behalf of the applicants it is 
contended that by this judgment the learn- 
ed Additional Sessions Judge has failed 
to dispose of the appeal according to law 
after a proper consideration of all the 
questions involved and it is therefore urged 
that the judgment of acquittal should be 
set aside and the learned Sessions Judge 
or that Court to which the appeal may be 
sent back for disposal, be ordered to 
edispose of the appeal upon the merits 
according to law. - 
` We have been referred to a number of 
cases on the question whether this Oourt 
will on an application in revision by a 
private person set aside an order of acquittal 
and direct the Court below to re-hear the 
appeal ora case on its merits. Learned 
Counsel for the opposite parties treated 
this application as if it was an application 
complaining of nothing more than a teche 
nical irregularity on the part of the learned 
Additional Sessions Judge, that is a failure 
to comply sufficiently with the provisions 
of s. 367, of the Oriminal P.O. In this 
connection he referred to Abdul Rahman V. 
Emperor (1. L. R. 62 Oal. 749 at p. 773) (1), 
where it was remarked that : 

“Section 367, mustbe interpreted reasonably and 
so longasthe Appellate Oourt below makes a 
judgment from which the High Oourt can gather 
what the decision of the Appellate Oourt really 
was, that, inthe majority of cases, ought to be 
sufficient. It would be manifestly most unreason- 
able to expect an Appellate Court to dot every py 
and cross every ‘t’ if one may use the expression,” 

These remarks, are, however, Inno way 
applicable to the present case where there 
is no indication of proper examination of 
the evidence, and it is not a mere question 
of a failure to dot every ‘i’ and ercss 
every ‘t'e 

Similarly he referred to Tippanna M ue 
sheppa Karigar v. Emperor (A, I. R. 1932 
Bom. 473) (2), in which the headnote runs as 
follows : 

“The High Court is not invariably bound to inter- 
fere in revision because there isan irregularity in 
the form ofa judgment, unless there is some reason 
to believe that there has been a failure of justice. 

Where, therefore, the appellate judgment of the 
Sub-Divisional Magistrate, although it does not 
strictly comply with the provisions of s. 367, does . 
at least make it clear that the Magistrate had 

(1) 62 O 749 (773); 156 Ind, Oas. 678; AIR 1935 
a 316; (1935) Or. Oas. 467; 8RO21; 360r, L J 


982, 

(2) A I R 1932 Bom, 473; 139 Ind. Ons1608; 34 Bom} 
L R 1110; (1932) Or. Cas. 601; 33 Or. L J 801; Ind, 
Rul. (1932) Bom, 519. fy si 
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perused the evidence and, heard arguments and 
having heard the case argued, had come to an 
independent opinion as tothe guilt of the appti- 
cants, the High Oourt need not interfere as 
there has not been any failure of justice and as it is 
only a technical irregularity.” 

In this connection he argued that there 
could not be any question of failure of 
justice, We do not desire to goat all deeply 
into that point, because it will be for tke 
Court below to examine the evidence, but 
we may point out that so far as the casa 
goes against the flve persons whose cone 
victions were maintained, there is not, so 
far as we ara aware, any evidence that 
any of them used a sharp weapon, whereas 
there was evidence that some of those 
who have been acquitted did use swords 
and inflict with them incised wounds. 
The learned Additional Sessions Judge 
has made no exaniination of the question 
_as to how incised wounds were caused if 
the five persons whose convictions he has 
maintained had no weapon with which 
guch wounds could have been caused. It 
seems therefore that there may be found 
ultimately to have been a failure of justice. 
It is obviously not a point on which any 
final pronouncement is possible at this stage. 

Learned Counsel also referred to Rama 
Murti, Professor K.v. Jai Indra Bahadur 
Singh Thakur 10 O. W. N., 345 (8) in 
which it was held that the High Court 
does not interfere with an error or omis- 
sion or irregularity unless the same has 
caused a failure of justice; and as regards 
question of facts, though the Court's juris- 
diction to interfere in respect of the cor- 
rectness of findings of facts, even when 
findings are concurrent, is unquestion- 
able, it will not, as a rule, go into the 
evidence, save in exceptional cases, as 
where the judgment of the case is mani- 
festly wrong and grossly and palpably 
unjust? The partiés have in the present 
case avoided going into the details of the 
evidence, but we note that in the case 
referred to, the learned Judge of this 
Court remarked that the learned Sessions 
Judge had written a detailed and cares 
ful judgment and that his findings were 
based cn a most carefal and exhaustive 
examination of the whole evidence produc- 
ed in the case, The principles applicable 
to a case in which the Sessions: Judge 
has written a judgment of that kind are 
obviously not applicable to a case in which 
the learned Additional Sessions Judge has 
not written either a detailed or careful 

(3) 10 O W N 345; 143 Ind. Cas, 852; A IR 1933 
Oudh 257; (1933) Or, Cas, 562; Ind. Rul, (1933) Oudh 
215; 34 Or. L J 661. < 
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judgment or mada anything like a careful 
and exhaustive examination of the whole 
evidence. 

Another case to which reference has been 
made, Mathura Prasad Naithani Pandit 
v. Chakra Dhar Jayal Pandit (11 O. W. 
N., 810), (4) is similarly a case in which 
the very foundation of the decision of this 
Court was that the trial Magistrate had 

e weighed the whole evidence and consider- 
ed some of the documents on the record. 

On behalf of the applicants we have been 
referred to a recent case of this Court, 
Chandrika Prasad v. Mohamad Jafar S. 
(1940 O. W. N., 757) (5) in which it was held 
that on an &pplécation in revision against 
an acquittal, the High Court will not be pre- 
pared to interfere unless there are excep- 
tional matters, as for example where the 
Magistrate does not appear tp have exer. 
cised an impartial judicial mind in cone 
sidering the evidence, where he has entirely 
left evidence out of consideration or has 
relied upon evidence which is not to be 
found on the record, compelling it to do 


so. We are asked to say in the present 
case that there is such an exceptional 
matter. 


References has also been made to Ran 
Dayal v. Mata Din (1937 O. W. N., 281) (6) 
in which it was held by a Single Judge 
of this Court that 

“Ordinarily the High Court will not interfere 
with an order of acquittal, especially in a casa 
under s. 323, I. P. O., but it will interfere when the 
trial Magistrate has acquitted the’accused owing 
to a wrong view-of the law". 

Ia that case the Magistrate had brushed 
aside the whole of the prosecution case on 
the view that it was exaggerated and had 
not attempted to sift the trath from false- 
hood. It was held in effect that it was 
an incorrect conception of the law to sup- 
pose that a case may be brushed aside en- 
tirely because there is some exaggeration 
in it. 

Learned Counsel relied strongly on 
Satish Chandra Das v. Chinta Haran Saha 
(A. I, R. 1938 Oal., 613) (7). In that case 
it was held that 

“The High Court has power to interfere in revi- 
sion with an appellate judgment of acquittal, and 
though that power should be sparingly exercised, it 
would be wrong to refuse to exercise it in cases 


(4) 11 O WN 810; 150 Ind. Cas. 951; 7 R O81; 35 
Or. L J 1236. 

(5) 19400 W N 757; 190Ind. Oas. 266; 41 Or. L J 
891; 13 R O 147, 

(6) (1937) O W N 281; 166 Ind, Cas. 937 (1); 1937 O 
L R 82; 9 R O 352; 38 Or. LJ 329; AT R 1937 Oudb 
283. 

(7) A IR 1938 Cal. 613; 178 Ind. Gas. 53; 67 O L 
J 571; 11 R O 316; 39 Or. L J 988; 43 O W N25. 
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where there has been a failure of justice by reason 
of the Appellate Court not having brought a judi- 
cial mind to bear upon the evidence.” 


It appears to us to be difficult to hold 
that there has necessarily been a failure 
of justice at this stage, but it is sufficient 
that there should be reason to suppose it 
not improbable that there may have been 
a failure of justice. 

Learned Counsel aleo relied on Bachcha 
Singh v. Bachcha Kurmi (A. I, R. 1925¢ 
Oudh, 321) (8) in which the learned Judicial 
Commissioner held that 

“The jurisdiction of the High Oourt to revise an 
order of acquittal and direct a re-trial should be 
exercised only in exceptional cases and with caution. 
It should only be done in cgses where the alleged 
offence is of a serious character and Judge comes 
to the opinion that there has been a miscarriage of 
justice, where for instance the lower Oourt has 
misquoted the evidence, or where having the evidence 
before it, which prima facie is reasonable and credi- 
ble, the Judge* of the Uourt below gives no ground 
for rejecting it and does not satisfactorily review it." 

The learned Judge remarked that there 
were grave defects in the judgment and 
that he could not accept the finding of the 
lower Appellate Court as a finding of 
fact as that finding had been arrived at in 
suchsummary fashion without reference to 
all the relevant law on the subject (the right 
of private defence). 

We are in full agreement with the general 
proposition that in all cases of application 
for setting aside an order of acquittal the 
power is one to be exercised only in excep» 
tional cases and with caution, but we dre 
of opinion that the present case falls with- 
in the principle laid down: in numerous 
rulings in the past that where there are 
signs of a possible failure of justice and 
where the learned Sessions Judge has not 
exercised a proper judicial mind and has 
come to a decision without a proper review 
of the evidence, the order of acquittal must 
be set aside and a re-hearing of the appeal 
ordered, 

We accordingly allow this application, 
eet aside the order of acquittal of the 
90 accused who were acquitted by the 
learned Additional Sessions ‘Judge of 
-Bahraich and direct that the appeal be 
re-heard by the Sessions Judge of Gonda. 
The learned Sessions Judge will take neces- 
sary action to have the accused who were 
acquitted re-arrested in view of the fact 
that they have been convicted by the Magis- 
trate. It will, of course, be open to him, 
if he thinks fit, to release them again on 
bail pending disposal of the appeal, 

D. Application allowed. 

- (8) AER 1925 Oudh 321; 95 Ind. Cas, 934; 120 L 
J 63; 2 O-W N 50; 28 O O 384; 27 Cr. L J 854. 
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PATNA HIGH COURT © 
|| Appeal No. 73 of 1937 
January 23, 1940 
HaARBRIES, C. J. AND MANOHAR LALL, J. 
RAMRUP RAI—DEFENDANT—APPELLANT 
versus 
Firm MAHADEO LAL NATHMAL— 
PLAINTIFFS—RSPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 58, 63—Summary proceedings under r. 58—Decree- 
holder realizing hopelessness of resisting claim, 
consenting to claim being allowed —Whether precluded 
from bringing suit under O, XXI, r. 63. & : 

A party, who makes an admission for certain pur- 
poses in summary proceedings, does not necessarily 

e &dmit the correctness of the claim of the other party. 

He may be compelled in summary proceedings to 
admit the claim, but that does not mean that he 
admits it for all purposes. A party who realizes the 
hopelessness of resisting a claimin summary pro. 
ceedings and consents to the claim being allowed, is 
nevertheless a party against whom an orderis made 
and consequently he can bring a suit under O. XXT, 
r. 63. The fact that a party actually invites an 
order to be made against him does not render him 
any less a party against whom an order is made. 28 
Ind. Oas. 536 (4), approved. 93 Ind. Oas. 997 (3), dis- 
approved. [p. 544, cole, 1 & 2.] 


A, from the original decree of the Sub- 
Judge, Bhagalpur, dated March 31, 1937. 


Messrs. S. M, Mullick and Nawal Kishore 
Prasad II for the Appellant, 

Dr, D. N. Mitter, Messrs. G. C. Mukharji 
and Prem Lall, for the Respondents. 


Harries, C. J—This is an appeal by 
defendaut No. 1 from a decree of the 
learned Subordinate Judge of Bhagalpur 
decreeing the plaintiff's claim that certain 
property was liable to attachment and sale 
in execution of a decree held by the 
plaintiffs against defendants second party. 
The plaintiffs obtained a decree against 
the defendants second party on the original 
aide of the Oalcutta High Court, and the 
decree was transferred to the Oourt at 
Bhagalpur for execufion. The plaintiffs 
then filed Execution Oase No. 173 of 1933 in 
the Oourt at Bhagalpur against the defend- 
ants second party for realisation of 
Rs, 24,004 odd and attached the properties 
now in suit, After the attachment defends 
ant first party filed a claim case No. 63 of 
1934 alleging that the said property had 
been purchased by him, and on July 14, 
1934, this claim of defendant first party was 
allowed. There appears to have been no 
contest and the present plaintiff agreed 
that the claim should be allowed apparently 
‘without any investigation. The plaintiffs 
then instituted the present suit under the 
provisions of O. XXI, r. 63, 0ivil P, 0, 
claiming a declaration that the purchase by 
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defendant first party was a farzi, fraudu- 
lent and colovrable transaction and that 
the property really belonged througho 
to defendants second party and as such 
was liable to attachment and sale in 
execution of the decree held by the plaintiffs 
against defendants second party. 

The learned Subordinate Judge came to 
the conclusion that the properties in suit 
really belonged to defendants second party 
and decreed the plaintiffs’ claim with costs. 
The facts of the case can be shortly stated 
as follows: The defendants second party 
were persons of substance owning considers 
able properties. They defaulted in payment 
of road-cess, and on March 7, 1932, an eight 
annas share in Touzi No. -3074 in Mauza 
Gobindpur Kosli was put up for sale and 
purchased by defendant first party. On 
May 7, 1932, this sale was confirmed, and 
on February 13, 1933, defendant No. 1 
obtained delivery of possession, Oa Feb- 
ruary 24, 1932, a twelveeannas share of 
Tauzi No. 3495 of Mauza Gobindpur Kosli 
was also put up forsale for default by the 
defendants second party in payment of the 
road-cess, and this share was also purchased 
by defendant No.1. On Apri} 25, 1932, the 
sale was confirmed, and on February 13, 
1933, defendant No. 1 obtained delivery of 
possession of the same. 

In 1933 the plaintiff obtained his -money 
decree against the defendants second party 
and attached the two shares which had 
been the subject-matter of the rent cess 
sales, As I have stated, defendant first 
party preferred a claim under O. XI, 
r. 58, Civil P. O., alleging that he was the 
owner in possession of the shares in question 
and his claim was allowed on July 14, 1934, 
It has been contended by the appellants 
that this suit is not. maintainable. I: is 
urged that asthe claim of the defendant 
under O. XXI, r. 58, ivil P. O., was allowed 
by consent, the plaintiff cannot maintain a 
suit under O, XX[,r. 63. The actual order 
allowing the claim of the defendant first 
party isin these terms : 

“The opposite party in case No. 63/34 asks the 
Court to allow the claim petition andthe claimant 
also does not press for costs. Olaim case No. 63 is 
allowed without costs.” 

There can be no doubt that the present 
plaintiff who was the opposite party in the 
claim case did not contest the claimant’s 
claim and in fact invited the Court to allow 
it, and for that reason the claimant gave 
up bis right tc costs. It has been. argued 
taat asuit under O. XXI, r. 63, Civil P. O., 
isin the nature of-an appeal to set aside 
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the summary order passed in the proceed- 
ings under O. XXI, r. 58, Civil P. C. As 
the summary order was passed by consent, 
it has been strenuousiy contended that no 
proceedings in the nature of an appeal to 
reverse such an order can be entertained. 
It isimportantto consider tke pcsition of 
the parties in the summary proceedings 
uader O. XXI, r. 58, Civil P. O. The present 
„plaintifs had attached certain properties 
which undoubtedly stood in the name of 
defendant No.1. They could only maintain 
their right to attach and sell those propere 
ties if they could show that defendant No, 1 
was merely a benamidar for defendants 
second partys Itehas, however, been laid 
down rightly or wrongly by this Court that 
an executing Court cannot go into the ques- 
tion as to whether a transaction is benami 
or not in summary proceedings under 
O: XXI, r. 58. In Ram Kishun Singh ve. 
Damodar Prasad (1), Das, J., held that a 
Court was notentitled to gointo a ques- 
tion of benami in a case arising under 
O. XXI, r, 58 or r. 100. At p. 108* the lear- 
ned Judge observes : 

“The question raised in Oivil Revision No, 219 
of 1923 Ram Kishun Singh v. Damodar Prasad (1), 
is, whether the learned Subordinate Judge was 
entitled to consider the question of benami in an 
application under O. XXI, r. 100. It has beenheld 
in a series of cases that in a claim case arising 
under O. XXI, r. 58, the Court is not entitled to 
go into a question of benami. The finding of the 
Jearned Subordinate Judge in this case that the 
applicant was the benamidar of Kali Prashad is 
based on reasons which are entirely speculative, 
In my opinion, the learned Subordinate Judge was 
not entitled to go into a question of benami in 
order to determine whether the applicant was in 
possession of the disputed property in his own 
right.” < 

A similar view was expressed by Fazl 
Ali, J., in Ganesh Lal v. Mahabir Sahu (2). 
At p. 274 the learned Judge observes : 

‘Now it is contended by thelearned Advocate for 
the petitioner that it was necessary for the learned 
Subordinate Judge to have gone into the question 
as to whether the sale deed was genuine or collu- 
give, because without going into the question he 
could not have properly decided as to whether the 
claimant was in possession of the property on his 
own account or in trust for the judgment debtor. 
The contention of the learned Advocate is not 
without some farce, but at the same tims ib must 
be remembered that it has been repaatedly held 
that in a claim case arising under O. XXI, r. 58, 
the Court is not entitled to go into the question 
of benami.” 

It has been argued by Counsel for the 
respondents that these cages and others pre- ' 

G)5 P L T 107; 83 Ind. Oas. 599; A IR 1924 Pat. 
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(2) AI R 1929 Pat, 273 (274); 119 Ind. Oas, 909; Ind. 
Rul. (1929) Pat. 637. 
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ceding them are wrongly decided, but if 18 
unnecessary for me to express any opinion 
in this case. One thing, however, is clear 
and that is that this Court has laid down 
that in proceedings under O. XXT, r. 58 of 
the Code the executing Court is not entitled 
to go into the question as to whether a 
transaction is or is not benami, These cases 
are binding on the lower Courts and are 
well-known to all the practitioners and 
Judges of those Courts. That being so, it is 
clear that the plaintiffs in the present case 
could not hope successfully to resist the 
claim of defendant No. 1 in the claim case. 
He could only resist that. claim by inviting °’ 
the Court to go into the question as to 
whether the purchases were benami, and 
this the Court could not do by reason of the 
law as laid down by this Court. In such 
circumstanges, the plaintiffs might well 
have asked the Court to allow the claim in 
order to enable him to contest the correcte 
ness of the decision in a suit instituted 
under O, XXI, r. 63, Civil P. O. No evidence 
was adduced in this case as to what trans- 
pired in the execution Court; but the form 
of the order strongly suggests that all that 
happened was that the plaintiffs, realizing 
the impossibility of contesting the claim 
in those proceedings, asked the Court to 
pass theorder which it would be bcund to 
pass to enable them to bring proceedings 
under O. XXI, r. 63, Civil P. O., without 
delay. There is nothing in the form ofthe 
order passed to suggest that the plaintifis 
ever gave up their right to contest the matter 
by means of a suit, 

The admission of the . plaintiffs. appears 
to me to be merely an admissicn for the 
purposes of the summary proceedings under 
©. KAI, r. 58, Civil P. C. He was anxious 
that the claim should be allowed in that 
‘Court so that he could bring appropriate 
„proceedings to challenge the nature of the 
-transactions. Such a course is frequently 
followed in Appellate Courts where an 
appellant knows that he cannot succeed in 
& particular Court by reason of a decision 
binding on that Ccurt. He frequently men- 
tions his point and informs the Court that 
it is uselees arguing and invites the Court 
to dismiss his appeal in order that he can 
appeal to a higher Court to challenge the 
correctness of the decisicn binding oa the 
lower Court. In my view a party, who 
‘makes an admission for certain purposes in 
summary proceedings, does not necessarily 
admit the correctness of the claim of the 
otter party. ‘He may be compelled in 
summary proceedings to admit the claim, 
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but that does not mean that he admits 

for all purposes. In my view the ade 

ission in this case must be confined.to the 
proceedings in which such admission was 
made, and as there is nothing to show 
that the plaintiffs ever gave up their rights 
to question the decision of the claim case, 
they can maintain the present suit under 
O. XXI, r. 63. : 

Counsel] for the respondents strongly 
relied upon the casein Mulkh Raj v, Ralla 
Ram Rao Mal (8), In that case the property 
in dispute was attached in execution of a 
decree, and the attachment was objected to 
by the judgment-debtcr’s brothers, Before 
the executing Oourt could give its decision 
on the objection, decree-holder applied for 
stating that he 
would bring a regular suit to have it de» 
clared liable to attachment and sale and then 
brought the suit. It was held that when 
an objection was made under O. XXI, 
r. 58, it was not open to the decree-holder 
to réfrain from contesting the objection, 
to withdraw the attachment then to bring 
a suit under O, XXI, r. 63, Civil P. O. The 
rule contemplates that the objector's claim 
is accepted or disallowed by the executing 
Court and it is only the party against 
whom the order was made who may institute 
a suit to establish the right he claims tof 
the property. It was further held that the 
rule precluded all suils except the one al» 
lowed by the rule and, therefore the suit 
was not competent under any other provi- 
sion of the law. Atp. 237* Zafar Ali, J. 
observes : 

“The question therefore is whether it is open toa 
decree-holder to withdraw the attachment, and 
thento bring a suit underr.63, Weare of opinion 
that it is not, r. 63 contemplates that the attach- 
ment was objected to and that the objector’s claim 
was accepted or disallowed by theexecuting Court, 
If the claim is once gccepted by the decree-holder 
himself he is evidently ygecluded from bringing a 
suit to contest it because the suit should be brought 
by the party against whom the order ismade and 
not by the party who himself sought that order and 
obtained it.” é . 

In my view a party who realizes the 
hopélessness of resisting a claim in sum- 
mary proceedings and consents to the claim 


. being allowed is nevertheless a party against 


whom an order is made and consequently 
he can bring a suit. under O. XXI, r. 63. 
TŁe fact that a party actually invites an 
order to be made against him does not 
render him any lessa party against whom an 
order is made. A contrary view was taken by 


(3) 7 L 235; 93 Ind. Cas. 997; AI R 1926 Lah. 348; 
27 PLR 408, 
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Væ- 
katarama Aiyar v. Narayana Aiya 28 at 
Oas: 536(4), In that case the decree-hold 

agreed’ that the claim petition of the claimant 
should be allowed but without costs, and an 
order was made accordingly. Nevertheless, 
the Court held that the decree-holder was 
entitled to maintain a suit under O. XXI, 
r. 63, Oivil Ps ©., to contest the order of 
the executing Court.. Some of the reasons 
given by-the learned Judges for coming 
to this conclusion haye been critcized by 
Counsel for the respondents: but in my view 
the Madras decision isto be preferred to 
that of the Lahore High Court. Unless the 
facts show that the decreesholder gave up 
his right to contest the matter under 
O. XXI, r. 63 a consent order or an order 
passed without objection by the executing 


: Court in summary proceedings can be chal- 


lenged and a suit is maintainable. Upon 
the merits [ am satisfied that the learned 
Subordinate Judge was right in holding 
that defendants second party were the real 
owners of the properties attached. The 
Plaintiffs called a number of witnesses to 
prove that throughout the defendants second 
party had béen in possession of this propere 
ty and the evidence called by the plaintiffs 
is strongly corroborated by the circumstans 
ces of the case and documents adduced in 
evidence. The defendant’s description of 
how he came to purchase these two proper- 
ties is extraordinary. In his evidence at 
p. 32 he stated : 

“T had no information prior to the sales that the 
shares are going to besold but I had gone to D. B. 
office to take Rs. 35 which had been gantioned for 
the repair of the Hariho School of which I am 
Secretary and while going there heard the Qollec- 
torate peon calling out bid TauztNo. 3495 in the 
Certificate Office, I deposited the earnest money 
on the date of the sale and the balance within 
29 days. On the day I came to deposit the balance 
of the purchase money I learnt in the office that 
Tauzi No, 374 was also gong to be sold and so I pur- 
chased it also. I did not engage any Pleader or 
mokhtear for purchasing these shares, I did not 
make any inquiry regarding this village before bid- 
ding at these sales.” ` f 

If defendant No, 1 is to be believed, he 
accidentally heard of these two sales and 
immediately decided to purchase. It was 
indeeda most fortunate purchase for him, 
because he brought properties valued at 
Rs, 10,000 for under Ks. 20. The defen- 
dants's version as to how he cameto pur- 
chase these properties cannot, in my view, 
bs possibly. accepted. It is clear that these 
valuable properties were sold to realise very 
small amounts of road-cess, The twelve- 

(4) 28 Ind. Cas, 536; A I R1915 Mad. 1128; (1915) 
M WN 237. . Kan 
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annas share in Tauzi No. 3495 “was sold to 
recover about Rs. 110 of road-cess, whereas 
eighteannas share of Tauzi No. 474 was sold 
to recover asum of Re. 58-3-0 for road-cess. 
No effort apparently was made by defene 
dants second partys to pay these small 
amounts, and even when the properties had 
been sold:and purchased by defendant No. 1 
the defendants second party could have 
erecovered the properties by paying just a 
little moré than the amounts for which 
they were sold. According to defendant 
No. 1, Atul Prasad alias Tulo, who represen= 
ted the defendanis second party, did not 


* approach him for some two or three months 


after these salés to*buy back the property, 
and this is difficult to believe, The learned 
Subordinate Judge has pointed out that the 
defendants second party, though heavily 
indebted were men of considerable sube 
stance and he found it impossible to believe, 
and I agree with him, that defendants 
second party would have allowed these 
valuable properties to go out of the family 
for such small arrears of road-cess, 

The evidence also shows that defendant 
No. 1 was a sarvant of defendants second 
party though this was strenuously denied 
by the defendant No. 1 himself. Buaothri 
(P. W. No. 1) stated thathe had bean told 
by Ramrup that he wasin the service of 
Tulo and he had also learnt from Ramrup's 
father that the latter had also been in Tulo'g 
service. Santokhj Mahto (P. W. No, 3) 
stated that Ramrup sometimes lived in 
Kharia village near the witness and soma: 
times at Pakra and that Ramrup was in the 
service of Tulo and had been in sach service 
for the last ten years. He also said that 
Ramrup’s father who had died about ten 
years previously had also been in the service 
of Tulo. Ohanchal Rai (P, W. No. 4) gave 
similar evidence and so did Awadb Narain 
Missir (P. W. No. 18), Ramrup himself 
admitted that he had attended the Pakra 
School which was in the village of defendant 
No. 2 and a long way from his ancestral 
home. He stated that he went to Pakra as 
his father had lands in village Sapardah; 
but he had to admit that that village waa 
about seven koses from Pakra and that one 
had to cross a river at Kadwa inorder to 
get toPakra fromSapardah. It appears to 
me that the circumstances show that Rams 
rap had connexion with Pakra which 
strongly suggests that the evidence of the 
plaintiffs’ witnesses that he was a servant 
of Tulo is true. I see no reason whatsoever 
for rejecting the plaintiffs’ evidence that 
Ramrup was a servant of Tulo; and that 
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being so, he must have been acting for Tulo 
when he made the purchases at these 
certificate sales. 

Another striking fact is that within eight 
days of Ramrup obtaining possession of the 
properties which he had purchased inthe 
certificate sales defendants second party 
| ®xecuted a mukarrari patta in bis favour 
giving a mukarrari settlement of four other 
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ceftain other transactions which are very 
dfficult to understand unless defendant 

0.1 was a benamidar ofdefendant second 
pastry. It appears that Tulo and others pur- 
chased the holding of one Tejnarain Singh 
in June 1933, that is four months after defen- 
dant No, 1 had obtained possession of the 
properties in suit. These purchases are 
proved by Exs. 22 and 22 (a) which are 


auzis in village Gobindpur Kogli and of* printed at pp. 28 and 29of part 3 of the 


their 8 annas share in another village at 
a total jama of Rs, 3. The mukarrari paita 
is Ex. 1,and from this document it would 


paper-book. Though the interest of Tej- 
narsin Singh was purchased by Tulo and 
others, it is clear that the property was settle 


appear that defendant No. 1 paid a salami ed by defendant No. 1 as will be seen from 


of-Rs, 900. Defendant Np. 1, said that he 
had paid this sum; but there is no other 
evidence to support him. The annual jama 
of Rs. 3 is an absurdly small amount for 
such a mukaarrari and it is impossible to 
believe that’this was a genuine transaction, 
Why should defendants second party have 
given this mukrrari to defendant No. 1 
within a few days of the latter obtaining 
pessession of the properties purchased in 
the certifiate sales? Ramrup says that he 
would not give up the properties purchased 
unless he was paid Rs, 4,000 and yet defene 
dant No, 2 made practically a gift of 
valuable property for a nominal annual 
jama. The learned Subordinate Judge has 
pointed out that the properties comprised in 
this mukarrari were valuable and the 
transaction is inexplicable unless defendant 
< No. 1 was being used to shield defendants 

second party. Itis an admitted fact that at 
this time defendants second party were 
heavily indebted, Exhibit 15 ia an insol- 
vency petition filed by Atul Prasad alias 
Tulo, dated January 2, 1933, and this shows 
that at time Tulo was indebted to the 
extent .of about Rs. 93,000. The learned 
Subordinate Judge was of opinion that 
Ramrap was allowed to buy the two 
properties in suit in the certificate sales and 
was later granted a mukarrari of five other 
properties in order to place these properties 
out of: the reach of the creditors, In my 
view the facts clearly show that such was 
the case, 

A number of witnesses were called on 
behalf of defendant No. 1 to show that rent 
was paid to him and that he madesettle- 
ments of property in this village as the owner 
thereof. Ifdefendant No, 1 was a benamidar, 
it is only natural that his name should be 
mutated in place of defendants second party 
and that receipts for rent and such like 
should be given in his name, The fact that 
outwardly defendant No. 1 appeared to be 
the owner is in no way conclusive. There are 


* kabuliats B (1), B (2%, B(3) printed at pp, 45, 
39 and 42 respectively of Part 3 of the 
paper-book, Itis impossible to- explain how. 
Ramrup came to settle these lands which 
had been purchased by Tulo and others if 
he was entirely independent of them and not 
a mere too] in their hands. There is another 
significant fact in this case, namely that suffis, 
cient cattle were attached in each certificate 
case to satisfy the amount of cess due from 
defendants second party. Why these cattle 
were not sold is not explained, and it is 
inconceivable that zamindars of substance 
would allow a village near their ancestral 
home to be sold if the road«cess could 
have been satisfied by the sale of some of 
their cattle. The facts show that the defen» 
dants second party were anxious that the 
properties now in suit should be sold and 
purchased by some one on their behalf. No 
other explanation is possible having regard 
to the facts of this case. The learned Bub- 
ordinate Judge who saw and heard the 
witnesses in this case came tothe conclus 
‘sion that Ramrup had never been in posses- 
sion of the properties alleged to: have’ been 
purchased by him and that he had been 
acting throughout as benamidar of defene 
dants second party: Inmy judgment, it is 
impossible to say that the learned Judge was 
wrong in so holding and accordingly I would 
dismiss this appeal with costs, 

Manohar Lall, J.—I entirely agree and 
wish to makeonly a few observations with 
regard to the argument advanced by the 
appellant that the present suit is not main- 
tainable because of the effect of the order 
passed in the claim case at the suggestion 
of the respondent. That orderis Ex. J at 
p. 85 of Part III of the paper-book. The 
order has been quoted at- extenso in the 
judgment delivered:by..my Lord the Chief 
Justice. The order, ag I pointed outin the 
course of argument, is. equivocal. It may 
mean that the plaintif agreed that the 
claimant was a benamidar or that the 
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plaintiff asked the Court to allow the clai 
Petition because he thought that the ques 
tion of benami could not be properly gone 
into -by the executing Court in summary 
- proceedings. In these circumstances it was 
the duty of the defendant who relied upon 
` the order ag'a bar to the maintainability of 
the suit to show the circumstances under 
‘which that order was passed and in parti- 
cular he ought to have alleged and proved 
the agreement, if any, into which the 
plaintif entered with him, Strange as it 
may seem the pleadings and the evidence 
are. entirely silent upon this point. The 
plaintiff merely stated in para. 6 of the 
plaint that : 
“the Oourt was pleased to allow the said claim case 


by its order dated July 14, 1934 without record- 
ing any evidence in the case,” 

The whole of this allegation is true. It was 
next asserted in para. llof the plaint that 
the order passed was wrong. The defendant 
merely stated. in para, 7 of the written 
statement that because the defendants were 
in Possession and occupation of the land 
which had been illegally attached the plain- 
tiffs got the costs remitted thinking it 
unnecessary to contest the case, The parties 
did not adduce any evidence at all as to the 
circumstances under which the Court came 
to allow the claim petition. The result is 
that this Court is exactly in the same posi- 
tion as in Sardari Lal v. Ambika Pershad 
(5) where it was pointed out, in answer to 
the argument thats. 280 of the Act of 1877 
(which corresponds tothe provision which 
We are now Considering) did not contemplate 
that any order should be made until after 
an investigation which is directed by s. 27s, 
that & 

“in the first. place we do not know what took place 
befors the Subordinate Judge who made this order, 
It may have been that the parties who were before 
him agreed so far upon facts that he was enabled 
to deliver his opinion off-harfd. But besides that, 
the Oode does not preserfoe the extent to which 
the investigation should go; and though in some 
cacesitmay be very proper that there should be as 
full an investigation as if a suit were instituted for 
the very purpose of trying the question in other 
cases it may also be the most prudent and proper 
course to deliver an opinion on such facts as are 
before the Subordinate Judge af the time, leaving 


the aggrieved party to bring the suit which the law 
allows to him, ' 


I, therefore, agree that when it has not 
been proved in this case that the plaintif 
has contracted. himself outof his statutory 
rights which. are given to him in clear 
terms under O, XXI 1. -63, he cannot be 
debarred from instituting a suit like the 
present to obtain the appropriate relief. But 


` (5) 15 O 521; 15 1 A 123; 5 Bar, 172 (P O} 
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reliance was placed upon the casein Mulkh 
Raj v. Ralla Ram Rao Mal (3). In that 
case the decree-holder himself appplied for 
telease of the property from attachment 
before the executing Court, after the ob- 
jectors had put forward their claim to 
be the owners in their own right, stating 
that he would bring a regular suit to have 
it declared liable to attachment and sale, 
The learned Judges of the Lahore High 
ourt held that in these circumstances the 
decree-holder was precluded from institut- 
ing a declaratory suit under O, XXI, r. 63, 
because 
sif the claim is once accepted by the decree-holder 
imself he is evidently, precluded from bringing a 
Buit to contest it because the suit should be brought 
by the party against whom the order is made and 
not by the party who himself sought that order and 
obtained it,” 

With great respect I am unabje to agree 
with the proposition which is thus broadly 
stated. If an investigation of tha circum- 
stances under which the decree-holder ape 
plied for the release of the property from 
attachment discloses that the decree-holder 
has accepted the claim of the claimant, he 
is obviously debarred from instituting 
another suit; but, if the claim is accepted 
Only for the purposes of the summary 
enquiry as appears to have been tha posi- 
tion in the Lahore case, Tam of opinion 
that the decree-holder was not precluded 
from bringing /a suit, There can be no 
estoppel against astatute. Again the order 
passed by the executing Court is none the 
less an order passed against the decree- 
holder even though he asked that such an 
order should be passed. I find that the view 
which I have expressed is supported by the 
decision of the Madras Hight Oourt in Vene 
katarama Aiyar v. Narayana Aiyar 28 Ind. 
Cas. 536 (4), where the facts were almost 
similar. In that case, it was argued that there 
was an agreement between the parties that 
the claim petition should be allowed with 
costs and that the plaintiff should, in cone 
sideration of the defendant giving up his 
costs, refrain from instituting such a suit 
as the present. The agreement which was 
relied upon as a bar was held to be not 
proved upon the facts and the learned Judges 
took the view that the indications of the 
agreement were that the claim petition was 
allowed to succeed on the understanding 
that the plaintiff was to institute a suit 
under XXi,r. 63.1 respectfully adopt the 
following observations of the learned Judges 
to be found at p. 5374: 

“Tn the present case, it is because the order on 

*Page of 28 Ind, COas.—[Ad,] 
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the claim petition is binding on the plaintiff that 
he can institute a suit to get rid of the effects of 
‘the order (O. XXI, r. 83, Oivil P. 0O.}. This is also 
an answer to the objection that there was no order 
‘Against the plaintiff, an objection which we have 
some difficulty in understanding, It is quite clear 
that when it was decided that the plaintiff was not 
entitled to attach the property which he had pur- 
ported to attach, there was an order against him. 
The fallacy of the argument is caused by assuming 
that becausé a party does not object to an order 
being passed against him therefore the order that 
is passed is-not against him.” F 
In the case before us the agreement is 
not only not proved but is not even alleged 
in the pleadings. For these reasons I agree 
that the appeal fails and should be dismissed 


with costs, | P 
D. i eAppeal dismissed. 
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Viscount MAUGHAM, LcRD RUSSELL oF 

KILLOWEN, Lorn WRIGET, SIR GEORGE 
- RANKIN AND Mr. M. R. JAYAKAR 
Tue PUNJAB CO-OPERATIVE BANK, 

Lro., AMRITSAR— APPELLANT 
versus 

Tur COMMISSIONER or INCOME-TAX, 


LAHORE— RESPONDENT 

Government of India Act, 1935, (25 and 26 Geo. V, 
Oh. 42), s. 205—Object of —Whether provides for case 
where no certificate is given—High Court’s failure to 
give certificate, if can affect third party — Board's 
right to entertain direct appeal, in absence of 
certificate, is not taken away—In dealing with appeal 
in such circumstances, the Hoard thinking that*High 
- Court ought to have given or withheld certificate— 
High Court should be given opportunity to certify or 
withhold certification and till then Board should 
décline to hear appeal — Absolute directory enact- 
ments — Duty of Court — Duty imposed by s. 205, 
-ecope of —Income-tax —Sale of shares and securities 
bp bankto meet withdrawals — Profits by such sale, 
whether assessable— Whether it should be proved that 
Bank carries on business of buying and selling inrest- 
ments — Income Tar Act (XI of 1922), s. 66 (2)— 
Question of fact to be decided on findings of Com- 
missioner — Agsessee must show that Commissioner 
misdirected himself on questionof law or that there 
wasno evidence to justify hie finding—Precedents— 
Generality of expressions found in judgments, whether 

intended to be expositions of whole law. 
` ‘The object of s. 205, Govt. of India Act, 1935, is to 
ensure that in every proceeding where a judgment, 
decree or final order is made by any High Oourt in 
British India which involves a substantial question 
of law asto the interpretation of the Act or any 
Order in Council made thereunder the appeal, if 
‘any, that is the direct appeal, shall lie to the Federal 
Court. The word “direct is used because s. 208 
makes provision for an appeal in sucha case on 
certam conditions from a decision of the Federal 
Court to His Majesty in Council. The section does 
not provide for case where no certificate is given, 
. however plainit may be that it ought to have been 
given. There is no provision, express or implied, 
taking away from His Majesty in Council theright to 
entertain a direct.appeal in such case, anda fortiori 
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ere is nothing taking away the right of direct 

ppeal to His Majesty in Oouncil in a case where 

o substantial question of law specified in s. 205 
could by any reasonable possibility arise. [p. 549, 
col. 2; p. 550, col, 1.J 

There is no condition precedent imposed on an 
appeal to His Majesty in Oouncil in the absence ofa 
certificate. The failure of the High Court to certify 
or withhold certification may be “blameable” but the 
third parties have nothing to do with that. Justices of 
Middlesex v. The Queen (2), relied on, [p. 551, col. 1.] 

Where in the absences ofa certificate it appears to 
the Board on an appeal that there is ground for 
thinking that thers is a matter for the consideration 
of the High Court and that they ought to have given 
or tohave withheld a certificate, the Board ought to 
decline to hear the appeal until the High Court have 
had Hi opportunity of doing one or the other. [p, 551, 
col. 2. 

Tt isa well-settled general rule that “an absolute 
enactment must be obeyed or fulfilled exactly, but it 
is sufficient if a directory enactment be obeyed or 
fulfilled substantially”. It is sufficient if the plain 
object of the directory provision is carried out, The 
Legislature was not intending to lay by s. 205 on 
the Judges of every High Oourt an obligation as 
part of their judicial duties to record their inten- 
tion to “withhold” a certificate in such cases as an 
ordinary judgment on a criminal trial or in a libel 
action or a decree or judgment in an every day case 
forthe recovery of a trifling sum of money, for 
example, in anormal action for a debt. Their firat 
duty is “to consider”; but only it would seem when 
there isin fact something to consider. The duty 
imposed on the Judges by words of a directory 
character is one which arises only in a case where 
there is some reasonable ground for thinking that 
the ate question may be invovled. [p. 55], cols, 


[English case-law relied on.) 

In the ordinary case of a bank, the business con- 
sists in its essence of dealing with money and credit. 
Numerous depositors place their money with the 
bank often receiving a small rate of interest on it, 
A number of borrowers receive loans of a large part 
of these deposited funds at somewhat higher rates of 
interest. But the banker has always to keep enough 
cash or easily realisable securities to mest any pro- 
bable demand by the depositors. No doubt there 
will generally be loans to persons of undoubted 
solvency which can quickly be called in, but it 
may be very undesirable to use this second line of 
defence. If some of the securities of the bank are 
realised in order to meet withdrawals by depositors, 
this isa normalstep imcarrying on the banking 
business, or, in other words that if is an act done 
in “what is truly the carrying on” ofthe banking 
business. Consequently the profits arising from 
such sales are assessable to income-tax as profits of 
banking business. In sucha case in order to prove 
that profits made on sale of investments by the bank 
are taxable it is not necessary to prove that the 
bank carries on a separate or severable business of 
buying and selling investments. Californian Copper 
Syndicate v. Harris (8) and Commissioner of Taxes 
v. Melbourne Trust Ltd. (9), relied on, Commissioners 
of Inland Revenue y. Scottish Automobile and General 
Insurance Co, (10), held not good law. {p. 553, col. 2.] 

Where the question is ultimately one of fact to ba 
decided on the findings of the Oommissioner under 
B. 66 (2) of the Income. Tax Act, the assessee has to 
establish either that the Commissioner had misdirect- 
ed himeelf on some question of law or that there was 
oa aa evidence to justify his findings. [p. 552, 
col. L : - 3 


r 
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Every judgment must be read as applicable to “the 
particular facts proved or assumed to be proved, 
since the generality of the expressions which may 


be found there are nob intended to be expositions of 


the whole law, but governed or qualified by the 
particular facts of the case in which such expressions 
are to be found. Quinn v. Leatham (7), relied 
on. [p. 551, col. 2.] 

Mesars. R, W. Needham, K. C. and N. E, 
Mustoe, for the Appellant, 

Messrs, J. M., Millard Tucker, K. C. and 
W. Wallach, tor the Respondent. 

Viscount Maugham.—This is an appeal 
from a judgment of the High Court of Judi- 
cature at Lahore dated February 3, 1938*, 
delivered on a reference under 6. 66 (2) of 
the Indian Income Tax Act (XI of 1922) by 
the Commissioner of Income-tax, Punjab, 
North-West Frontier and Dethi Provinces, 

The appellant (hereinafter referred to as 
the Bank) is a joint stock company, incor- 
porated in the year 1905, carrying on the 
business of . banking. The objects for 
which the Bank was established are set 
out in para. 3 of its Memorandum of 
Association and include— 

“(a) To carry on in India and elsewhere the 
trade or business of banking in all its branches, 
and to transact and do all matters and things 
incidental thereto, or which may at any time here. 
after be usual in connection with the business of 
banking or dealing in money or securities for 


money.’ 

Paragraph 82 (i) of the Articles of 
Association provides that the Directors— 
_ “may invest funds of the Company upon such 
securities or investments as they may think advis- 
able; from time to time, vary such securities fand 
investments, and convert the same, as occasion 
may require or as they may deem expedient, but 
they shall not invest or employ any part of the 
py of the Oompany in the purchase of its own 
shares, 


_ The profits of the Bank derived- from 
its business during the year 1935 were 
assessable to income-tax in the year 
1936-7 which is the gear of assessment 
involved in thie appeal, 

The High Oourt on February 3, 1938, 
decided that on the facts stated in the 
statement of the case drawn up by the 
Commissioner of Income-tax under s. 66 (2) 
of the Income Tax Act a question pro- 
pounded by the Oommissioner must be 
answered in the affirmative, with the result 
that the amount of Rs. 1,42,588 realised 
by the Bank on the sale in 1935 of certain 
securities and shares over their cost price 
is taxable as part of the profits or gains of 
the business of the Bank which arose in 
1935 (see's. 10 of the Income Tax Act), 

On June 17, 1938, the High Court certified 
_ under s. 66 (a) of the Income Tax Act on 


“Reported as 181 Ind, Oas, 408—[Ha] 
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the petition of the Bank that the case 
was a fit case for appeal to His Majesty in 
Council. As it happened the two learned 
Judges who gave this certificate were those 
who heard and decided the case on Feb. 
ruary 3, 1938. : 

On the appeal coming on for hearing 
before their Lordships 2 preliminary ob- 
jection to the appeal was taken which has 
ben elaborately argued, and it ssens 
desirable in the first place to deal with 
this objection. It is based on the conten-- 
tion that no direct appeal now lies to His 
Najesty in Council from any judgment, 
decree or final ordery made by any High 
Court in British India unless that Court 
has recorded that it withholds the giving 
of a certificate that a substantial ques- 
tion of law as to the interpretation of the 
Govt. of India Act, 1935, is involved. That 
is said to be the effect of s. 205 of the 
Act, and reliance is placed on a decision of 
their Lordships in a recent case which 
Section 205 is in 
the following terms;— 

“(1) An appeal shall lis to the Federal Oourt 
from any judgment, decree or final order of a 
High Oourt in British India, if the High Court 
certifies that the case involves a substantial ques- 
tion of law as to the interpretation of this Act or 
any Order in Council made thereunder, and it shall 
be the duty of every High Oourt in British 
India to consider in every case whether or not 
any such question is involved and of its own 
moron to give or withhold a certificate accord- 
1n a 
6; Where such 2 certificate is given, any party 
in the case may appeal to the Federal Court on 
the ground that any such question as aforasaid 
has been wrongly decided, and on any ground on 
which that party could have appealed without 
special leave to His Majesty in Oouncil if no such 
certificate had been given, and, with the leave of 
the Federal Court, on any other ground, and no 
direct appeal shall lie to His Majesty in Oouncil, 
either with or without special leave,” 

The object of this section is plain. It is 
to ensure that in every proceeding where a 
judgment, decree or final order is made 
by any High Court in British India which 
involves a substantial question of law as 
to the interpretation of the Act or any 
Order in Council made thereunder (which 
for brevity will be. referred to hereafter as 
the “specified question of law’) the appeal, 
if any, thatis the direct appeal, shall lie 
to the Federal Court, The word “direct” 
is used because s. 208 makes provision for 
an appeal in such a case on certain condic 
tions from a decision of the Federal Court 
to His Majesty in Council; but nothing turns 
on this for the present purpose. tee 

The means adopted in the Section. to 
carry out the above object are these: (1) 
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The appeal is stated tolie to the Federal 
Court if the High Oourt certifies that 
the specified question of law is involved 
and is a substantial question. (2) A duty 
is imposed on the High Court of its own 
motion to give or to’withhold a certificate 
that the specified question of law, being 2 
substantial question, is involved. This 
part of sub's. (1) contains some other 
important words which will be, considerel 
later. (3) Where such a certificate is given 
any party in the cese may appeal to the 
Federal Court on defined grounds [subo 
s. (2)}. (4) Where such a certificate is, 
given no (direct) appasl shall lie to His 
Majesty in Council even with special leave 
(subsea, (2) }. 

.It is clear that the section dces not 
provide for a case where no such certifi- 
cate is given, however plain it may be that 
it ought to have been given, There is no 
„provision, express or implied, taking away 
from His Majesty in Council the right to 
entertain 2 direct appeal in such case, and 
a fortiori there is nothing taking away 
the right of direct appeal to His Majesty 
in Council in a case where no substantial 
question of law of the specified character 
could by any reasonable possibility. arise. 

What then is the position if it becomes 
manifest to the Board that, by some mise 

-chance or inadvertence or forgetfulness, 
the High Court bas neglected its duty 
under the latter part of subs. (1) to 
give a certificate in a case where the 
specified question of law is or may reason 
ably be involved? It is plain that it is 
for the High Oourt, not this Board, to 
determine whether the question is involved 
and if so whether it is substantial. In 
such an eyent although the jurisdiction of 
His Majesty in Council bas not been affect- 
‘ed, since there has been no certificate, 
nevertheless there has been a dereliction 
of duty by the High Court, and the Board, 
jn accordance with the principles on which 
it is accustomed to act in tendering advice 
to His Majesty, would not think it right 
to hear the appeal until a proper certificate 
has been obtained or it ison record that 
a certificate has been withheld. 

‘The precise event in fact happened in 
the recent case of Errol Mackay v, Oswald 
Forbes (1). It seemed to the Board that a 
“ (1) 671 A 64; 185 Ind. Cas. 549; 10400 L.R 47; 6 
B R 263; 1940 O W N 32; 12 RP O 103; (1940)1M L 
J 64; 51 L W 93; (1940) AL J 60; A I R1940P O 16; 
(1940) M W N 114; 21 P_L T 199; 42PL R117; 44 
OW N317; 42 Bom. L R 315; WO L J586; IL R 
(1940) 1 Cal. 288; (1940) Kar. (P C) 72 Sup; (1940) 3 F L 
JPO1( O). ; 
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Question of interpretation arose under ar 
Order in Council made by virtue of s. 293° 
of the Govt. of India Act, 1935. There 
was no certificate by the High Oourt, It. 
was suggested by Counsel for the appellants - 
that the Court might have considered: 
s. 205 and might have decided to withhold 
a certificate, though that decision was not 
expressed. Their Lordships expressed the 
view that this was unlikely in that case, 
and in the absence of a certificate they 
thought that the appeal should be dismissed 
with costs. They added, however, that if 
the High Gourt should thereafter make an 
order withholding a certificate under s. 205, 
the appellants were to be at liberty to 
apply to His Majesty in Council to have the 
appeal restored. 

Their Lordships are of opinion that this. 
order was perfectly correct, not because 
8, 205 took away the jurisdiction in a. 
strict sense of His Majesty in Council, but 
for the more general reason indicated above, 
They will add that the course taken of 
dismissing the appeal was no doubt to’ 
some extent due tothe circumstance that. 
the Board entertained little doubt that 
the certificate would be given. If the case 
had been one in which there was a real 
doubt whether the certificate would be 
given or withheld,a more lenient course 
might have been taken, and the appeal 
might have been directed to stand over 
until the High Court had either given a 
certificate or decided to withhold it. 

It remains to consider what the position 
is and what course should be taken by 
the Board when the appeal is from the 
High Court and no such specified question 
of law can with any reasonable probability 
be thought to be involved, and where, 
not unnaturally, ethe High Court have 
neither granted a eertificate nor recorded 
that a certificate is withheld, The first 
question here is whether in such & case 
s. 205 applies at all, and at this point it 
ig necessary to examine the language in the 
latter part of subes. (1) in order to deter- 
mine the nature of the duty imposed upon 
the High Court. Tho language is of a very 
comprehensive kind, The duty is to be’ 
that of “every High Cout in British Indias.” 
It isto consider ‘tin every case” whether 
or not the specified question is involved. 
And finally the Court is “of its own motion” 
to give orto withhold a certificate accord: 
ingly, Their Lordships, however, are of 
opinion that this part of sub-s, (1) is direc- 
tory in the sense in which that word is 
used in the well-known distinction between 
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enactments or phrases in them which Are 
mandatory or absolute and those which are 
merely directory. There are several reaso 

for this conclusion: first. the object `of 
s. 205 ig as above stated, secondly, the 
circumstance that the duty is imposed on 
the Judges of the High Court, persons 
occupying positions cf great importance and 
dignity to whom mandatory clauses would 
not be addressed without strong reason, 
thirdly, that, in fact, there is no provision 
whatever for imposing any penalty or depri- 
vation of right on a litigant, if the High 
Court should neglect to comply with its 
judicial duty as laid down in the section. 


In other words, the duty is imposed on” 


the Judges for the purpose of ensuring that, 
if the case involves the specified question 
of law, the High Court will carry out the 
intention of the section by giving a cer» 
tificate which will ensure that the appeal, 
if any, shall be tothe Federal Oourt; but 
there is no condition precedent imposed 
on an appeal to His Majesty in Council in 
the absance of a certificate, The responsible 
persons—in this case the Judges of the 
High Courft—may be “blameable”—as Lord 
Blackburn observed in the instructive case 
of Justices of Middlesex v. The Queen (2)—~ 
kk, third parties have nothing to do with 
at. 

If the sentence imposing the duty is only 
directory, as their Lordships think is clear 
for the reasons stated, an important con- 
sequence follows. It is a well-settled 
general rule that “an absolute enactment 
must be obeyed or fulfilled exactly, but it 
is sufficient if a directory enactment be 
obeyed or fulfilled substantially" [Wood- 
ward v. Sarsons (3); see also Mountcasheill 
(Earl of) v. O'Neill (Viscount) (4). It is 
sufficient if the plain object of the directory 
provision is carried oub {Walter yv. Rumbal 
(5); Jarvis v, Hemmings (6) ]. If these 
Principles are applied in the present case 
it will be apparent that the following al- 
ternative view arises: either s. 205 in 
imposing on the High Court the duty of 
giving or withholding a certificate is doing 
80 only in cases where there is a reasonable 
possibility that the specified question arises 


(2) (1884) 9.A O 757 (778); 53 L JQ B 505; 51 L 
513; 33 W R 49; 15 Oox. O O 542; 48 J P 


104. 
As) 0875) 100 P 733(746} 44 LJ O P 293 32LT 
4 (D (1856; 5 H L 09870955); 2 Jur. (ws) 730; 101R 


(5) (1695) 1 Ld. Raym 53, 
(6) (1912) 1 Oh. 469; 81 L J Ch. 290; 106 L T 419; 
28 T L R195. 
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or may arise, or, alternatively, the duty is 
one which need only be complied with in 
such a case. It is plain thatin the vast 
majority of cases no suck question can 
arise. It seems to their Lordships most 
difficult to believe that the Legislature was 
intending to lay oa the Judges of every 
High Court an obligation as part of their 
judicial duties to record their intention to 
“withhold” a certificate in such cases a6 an 


e ordinary judgment on a Criminal trial or 


in alibel action or a decree or judgment 
in anevery-day case for the recovery of a 
trifling sum of money, for example, in a 
normal action fora debt, Their first duty 
is “to consider” ; but only it would seem 
when there is in "fact someting to consider. 
Their Lordships have come to the conclu- 
sion thet the duty imposed on the Judges 
by words of a directory character is one 
which arises only in acase where there is 
some reasonable ground for thinking that 
the specified question may be involved, 

The conclusions on this matter of the 
construction of s. 205 are accordingly these: 
Firat, no question of the jurisdiction of His 
Majesty in Oouncil can arise unless there 
is a cortificate, in which case the direct 
appeal lies to the Federal Court. Secondly, 
if in the absence of a certificate it appears 
to the Board on an appeal that there is 
ground for thinking that there is a matter 
for the consideration of the High Oourt and 
that they ought to have given orto have 
witbheld a certificate, the Board ougat to 
decline to hear the appaal until the High 
Oourt have had an opportunity of doing one 
or the other, Thirdly, the section on its 
true construction is dealing only with cases 
where there is a reasonable possibility that 
the specified question may arise, and the 
duty is imposed on the Judges of the High 
Court only in those cases. 

Their Lordships desire to add that the 
case of Errol Mackay v. Oswald Forbes 
(supra) (1) related to a case within the 
second of these propositions, The remarks 
of the Board as regards the duties of the 
Judges of the High Court must be read as 
confined to cases of the nature which arose 
in that case; and in that connection reference 
may be made to the remarks of Lord 
Halsbury in Quinn v. Leatham (7) that 
every judgment must be read as applicable 
t 


D 
“the particular facts proved or assumed to be 
proved, since the generality of the expressions which 
“may befound there are not intended to be exposi- 
tions of the whole law, but governed or qualified 
(7) (1901) A C 495503); 70 L J P O76; 85 L T 289; 
50 W RB 139; 65 J P 708. 
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by the psrticular facts ot the case in which such 
expressions sre to be found.” 

It may be well to add that their Lordships do 
not differ from the opinion expressed in that 
case as to the duty of the Judges of the 
High Court in a case to which the section is 
applicable to record a determination to with- 
hold a certificate if they think that is the right 
course. Preferably that should be done by 
the Judges who kave heard the case; but it 
is not essential in every case and may some-* 
times be impossible, for example, when 
there are two Judges and they differ on the 
question whether the certificate should be 
* given or withheld. It may be noted that in 


the Errol Mackay case (supra) (1) their Lord» í 


ships provided for the event of the High 
Court making an order at some later date 
withholding the certificate in question, and 
that order doubtless could be made by 
Judges othes than those who delivered the 
original judgment. 


' Tt follows from the above observations 
that the preliminary objection fails, since in 
the present case there is no possible ground 
for thinking that any question, still less a 
substantial one, as tothe interpretation of 
the Govt, of India Act, 1935 can be involved. 


Two other matters were argued on the pre» 
liminary objection, first, whether a decision on 
a reference under s, 66 (2) of the Income Tax 
Act is.“a judgment, decree, or final order” 
Within the meaning of those words in s. 205; 
secondly, whether the certificate given as 
above mentioned on June 17, 1935 under 


“+g. 66eA of the Income Tax Act is not a 


sufficient proof that the certificate under 
8. 205 of the Govt.of India Act (if the 
section was applicable) had been withheld. 
On these two questions their Lordships do 
not think it necessary to express any 
opinion. 


Coming, now to the appeal by the Bank 
it may be observed that the High Court 
rightly appreciated that the question was 
ultimately one of fact to be decided on the 
findings of the Commissioner under s, 66 
(2) of the Income Tas Act, and that the ape 
pellant Bank had to establish either that 
the Commissioner had misdirected himself 
on some question of law or that there was 
no sufficient evidence to justify his findings. 
Their Lordships note that the High Court, in 
deciding that neither of these points had been 
made good, examined and considered a num- 
þer of cases most of which related to In- 
surance Companies and Banks, Their Lorde : 
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steps do nob propose to attempt to recon 
che all these decisions and the various 

cta which are to be found in the re- 
ports of them, which might indeed prove 
to be an impossible taek; and they will 
add that the casés relating to Insurance. 
Companies largely turn on the nature 
of the. insurance business actually carried 
on and the way in which reserve funds 
have been set aside and dealt with. 


Inthe present case it appears that on 
December 31, 1934 the value of the invest» 
menis of the Bank amounted to Rs, 50,88,550, 
mainly held in Indian Govt. securities 
which, being readily saleable, could if 
necessary be promptly realised in order 
to pay claims. During the year 1935 some 
10 lacs of these Govt. securities and 
some shares were sold, and the profit 
made taking the differences between the 
cost price of the investments and the prices 
at which they were sold was Rs. 1,42,588. 
The grounds on which the Bank contends 
that the profit of Rs. 1,42,588 made 
on the sale of some of its securities in 
the year 1935 does not form part of the 
profits of its business of banking are 
‘succinctly stated thus, in the statement 
of the case: That the Bank had treated 
the investments in shares and securities 
as a reserve for emergencies and had 
resorted to their sale in the accounting 
period 1935 because they had in that year 
to meet heavy withdrawals of deposits and 
to deposit Rs. 2,66,000 with the Reserve 
Bank of India under the provisions of s, 42 
(1) of the Reserve of India Act, 1934 
(No. XI of 1934). The Bank claimed also 
that it did not “deal in shares and securis 
ties’? and that therefore the profit made 
by the sale of shares and securities was not 
taxable. $ 

In the statement the Commissioner 
finds that up to 1933 there was no sale 
of securities. The first sale took place on 
November 30, 1934. On the order hand, 
he declines to accept the contention that 
the Bank had to sell the securities in 
order to meet heavy withdrawals of deposits 
and to make the compulsory deposit with 
the Reserve Bank of India. He states 
from an examination of the books that it 
is clear that the profits realized by selling 
shares and securities were utilized in in« 
creasing the reserves. A general view of 
the financial position since 1932 as on 
December 31, of each year can be gathered 
from a table contained in the statement 
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which is as follows:— 
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|| 
f Deposits Investments Totel reserve 
Accounting Assessment in in in 
year, year. Thousands, Thousands. Thousands. 
Ra. Rs. Rs. 
1932 1933-4 11,543 4,584 897 
1933 1934-5 i 12,361 4,931 1,041 
1934 1935-6 i 11,882 * 5,088 1,043 
1935 1936-7 ea 11,310 3,859 1,234 





It is apparent that the decrease of de- 


389 cannot now be relied on. It is 


posits in the year 1935 as compared with «well-established, to cite the exact words 


the previous year is roughly 5 per cent. 
while the decrease in investments as between 
the two years is more than 20 per cent. 
So far from there being a finding that 
the sales of shares and securities were 
due to any special emergency, the Com- 
missioner says that it is apparent that the 
Bank had been selling the shares and 
securities in order to take full advantage 
of the high prices prevailing in 1935, He 
was of opinion that the Bank had been 
Carrying on business in shares and securi- 
ties since the closing months of 1934.” 
This may well be the correct view anda 
sufficient ground for dismissing this appeal; 
but their Lordships do not wish to give 
any support to the contention that in order 
to render taxable profits realised on sales 
of investments in sucha case as that bes 
fore them it is necessary to establish that 
the taxpayer has been carrying on what 
may be called a separate business either 
of buying or selling investments or of 
merely realising them, 

_ The principle to be applied in such a case 
is now well-settled. It was admirably stated 
in a Scottish case, Californian Copper 
Syndicate v. Harris (8).and the statement 
as been more than onée,approved both in the 
House of Lords and in the Judicial Com- 
mittee, (See for example Commissioner of 
Taxes v. Melbourne Trust Ltd. (9). Some 
dicta which appear to support the view 
that it is necessary to prove that the tax- 
payer has carried on a separate or sever- 
able business of buying and selling in- 
vestments with a view to profit in order 
to establish that profits made on the sale of 
investments are taxable, for example, the 
dicta in the case of Commissioners of 
Inland Revenue v. Scottish Automobile and 


General Insurance Co. (10) at . 388 
(8) (1904) 6 F 894; 5 Tax. Oas. (29) ph 4 
JM U91494 O 1001 (1010); 84 LIPO 21; TLR 


(10) (1913) 6 Tax, Cas, 381 (388, 389), 


used in the Galifernian Copper case (8):— 

“That enhanced values obtained from realization 
or conversion of securities may be so assessable 
where what is done is not merely a realization or 
change of investment, but an act done in what is 
truly the carrying on, or carrying out, of a 
business.” s 

In the ordinary case of a Bank, the 
business consists in its essence of deal- 
ing with money and credit. Numerous . 
depositors place their money with the 
Bank often receiving a small rate of 
interest on it. A number of borrowers 
receive loans of a large part of these 
deposited funds at somewhat higher rates 
of interest. But the banker has always 
to- keep enough cash or easily realisable 
securities to meet any probable demand 
by the depositors, No doubt there will 
generally be loans to persons of undoubted 
solvency which can quickly be called in, 
but it may be very undesirable to use 
this second line ‘of defence. If as in the 
present case some of the securities of the 
Bank ‘are realised in order to meet with- 
drawals by depositors, it seems to their 
Lordships to be quite clear that this is 
a normal step in carrying on the banking 
business, or, in other words that it is an 
act done in “what is truly the carrying 
on” of the banking business. 

This, it appears to their Lordships, is the 
more appropriate and satisfactory ground 
for dealing with the question arising in 
the present case. It accords exactly with 
one of the findings in the statement of 
the Commissioner agreeing with the views 
both of the Income-tax Officer who first 
dealt with the case and of the Assistant 


Oommissioner. He observed 

“That the purchase and sale of shares and securi- 
ties are so much linked with the deposits and 
withdrawals of clients that with the existing Articles 
“of Association the purchase and sale of shares and 
Securities are as much part of the assessee’s 
business as receiving deposits from clients and 
paying them off are, and therefore, the profits 
which arise from the former transactions are as 
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much business profits as the profits arising from 
the latter transactions are.” 

There can be no doubt that there is ample 
evidence to justify this view, and in their 
Lordships’ opinion, as in that of the High 
Court, it is sufficient to dispose of this 
appeal. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal must 
be dismissed with costs, . 


D. Appeal dismissed. 


Solicitors for the Appellant:—Messrs, 
Douglas Grant & Dold. 

Solicitor for the Respqndent:—The Solict-* 
tor India Office. 


———— 


NAGPUR HIGH COURT 
Oivil Revision Application No. 8 of 1939 
July 19, 1940 
Groep, J. 
Seth NANDLAL AND ANOTHER— 
DagorenHoLDERS—APPLIOANTS 
versus 
RAMDATTA AND OTARRS—OPPOSITE PARTY. 

Provincial Insolvency Act (V of 1920), 8.18 (2) 
Applicability where adjudication is not annulled 
but absolute discharge is granted to insolvent— 
Limitation Act (IX of 1908), Art. 182 (5)—Decree 
against twobrothers—One adjudged insolvent after 
five years and sebsequently discharged—Proceedings 
taken in Insolvency Court, if steps-in-aid—Whether 
extend period for execution. . 
_ Section 78 (2), Prov. Insol, Act, excludes time only 
jn the case of annulment of an order of adjudi- 
cation: and it cannot be applied even by analogy 
to a case where adjudication was not annulled but an 
absolute discharge was granted to the insolvent. 

The phrase “made in accordance with law to 
the proper Oourt” in Art. 182 (5), Lim, Act is to be 
read also along with the concluding words “to 
take some step-in-aid of execution.” 

A decree was passed against two brothers jointly. 
After about five years one of the brothers was 
adjudged an insolvent and was discharged one year 
later. The decree-holder sought to deduct : the 
period spent in insolvency proceedings on the 
ground that these proceedings were steps-in-aid of 
execution: 

Held, that the Insolvency Oourt was not the 
proper Oourt for execution and so the period could 
not be deducted, 134 Ind. Oas. 633(1), distinguish- 


ed. 

O. R. App. of the order of the Court of 
the 2nd Sub-Judge, lst Olass, Khandwa, 
dated November 5, 1938. 

Mr, A. Razak, for the Applicant. 

Mr, V. K. Rajwade, for the Opposite 
Party. 


Order.—The question is whether this 
execution application of the applicants 
decree-holders was in time. They first of 
all rely on s. 78 (2) of the Insol. Act read 
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ith Art. 182, Sch, I of the Lim. Act. 

ut s. 78 (2) excludes time only in the 
Sase of annulment of an order of adjudica- 
tion: so it cannot be applied even by 
analogy to the present case, where adjudicae 
tion was not annulled ‘but an absolute 
discharge was granted to the insolvent, 
The decreesholders then say that under 
Art. 182 itself they are entitled to deduct 
the time spentin poceedings in the Insol« 
vency Court because these proceedings were 
steps-in-aid of execution of the decree or 
order. The lower Court has discussed the 
inter-relation of the closing clauses of 
Art. 182, third column of para. 5— . 

“the final order passed on an application made 
in accordance with law to the proper Oourt for 
execution, or to take some step-in-aid of execution 
of the decree or order”—— 
and has in my opinion correctly interpreted 
it to mean that the phrase “made in accord- 
ance with law to the proper Court” is to 
be read also along with the concluding 
words “totake some step-in-aid of execu- 
tion”. As the Insolvency Court was not 
the proper Court. for execution it follows 
that any so-called steps-in-aid taken in 
that Court do not extend the period. Here 
the decree was dated October 4, 1929 and 
was against two brothers Hiralal and 
Ramlal jointly. It was Hiralal alone who 
went to the Insolvency Court and he was 
adjudged insolvent on September 7, 1934. 
He was discharged on October 23, 1936. 

Reliance is now placed on Hit Narayan 
Singh v. Brij Nandan Singh (1), but the 
facts there were different. The decree 
against the insolvent was obtained some 
months after he had been s0 adjudicated 
and therefore s.28 (2) of the Prov. Insol, 
Act had already come into force, and-it was 
held that limitation did not begin.to run 
until leave to prgceed against the person 
of the judgment-dehtor has been granted. 
In the case before us limitation had already 
begun to run, and I have not been shown 
any provision of law by which time between 
the adjudication and the discharge could 
be excluded. It is not contended that s, 14 
of the Indian Lim. Actis applicable, The 
decree-holders could have applied to the 
Insolvency Court for permission to proceed 
in execution, but they did not do so. They 
could also have proceeded against the 
other brother Ramlal- without permission 
and executed the decree fully against him, 
but they did not do so. ee a 

Section 15 ofthe Lim.. Act seems more 
promising, but no mention of it was made 

(1) 10 Pat, 422; 134 Ind. Oas. 633; 12 P LT 345; 
AIR 1931 Pat, 357; Ind, Rul. (1931) Pat. 489, 
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by either side in argument, Its effect}was 
considered in Ramaswami Pillai a V: 
Govindasami Naicker (2) and Sidhraj 
Bhojraj v. Ali Haji (3). It was held that 
an order of adjudication adjudging the 
defendant as an insolvent is not an order 
staying suit against the defendant because 
its effect is not to stay proceedings against 
the defendant-insolvent but merely to 
Impese on the plaintiff the necessity 
of obtaining leave from the Court: it 
is only when leave is refused that it can 
be said that there is an injunction and an 
order staying the institution of the suit, 

For the above. reasons I concur with thè 
finding that this execution was barred by 
time. The present application is dismissed 
with costs. Counsel’s fea Ra. 20. 


8. Application dismissed. 

(2)42M 319; 49 Ind. Oas. 625; 38M L 104; 25 
M LT 247; (1919) M W N 698. 

(8) 47 B 244;67 Ind. Oas, 757; 24 Bom. L R 509; 
AI R 1923 Bom, 33, 


LAHORE HIGH COURT 
Civil Revisions Nos, 266 to 276 
of 1939 
December 7, 1939 
Barn, J. 
PARKASH KAUR AND otaers— 
PLAINTIpFs—PETITIONERS 


versus 
GIAN CHAND—Drrenpant— 
RESPONDENT 

Evidence Act (T of 1872), s. 116—Rent suit by 
daughters claiming tobe heirs to leasehold property 
alleged to be stridhan of their mother—Tenanis 
though cannot dispute title of mother at commence~- 
ment of tenancy can dispute daughters’ derivative 
title—Burden then shifts on daughters—Landlord 
and tenant—Tenant dispossesed by paramount title— 
Landlord cannot recove? rent without restoring 
possession —He can recover rent prior to dispossession 
owing to s. 116, Evidence, Act. 

Although in a rent suit brought by the daughters 
claiming to be heirs to the leasehold rights which 
were alleged to be their mother’s stridhan, the 
defendants cannot dispute the title of the plain- 
tiffs’ mother at the commencement of the lease, 
“they can dispute that the title had devolved on 
the plaintiffs according to law. Where thus the 
- defendants dispute plaintiffs’ derivative title it is 
incumbent.on the plaintiffs to prove that the lease- 
hold rights in question were the stridhan of their 
mother and they were entitled to inherit those rights 
under the Hindu Law. 

here in execution of a decree,a tenant is dis- 
possessed by a paramount title, the landlord can- 
not claim any rent without restoring possession as 
every lease conveys a covenant for quiet enjoy- 
ment. However, owing to the rule of a estoppel 
in s. 116, Evi. Act, the landlord is entitled to 
recover rent for-the period prior to the disposses- 
sion-of the tenants, ki f 
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O. R. of the decree of the Judge, Small 
T Oourt, Lyallpur, dated November 21,. 
1 38. 

Mr. Asa Ram Aggarwal, for the Peti- 
tiouer. Š 

Messrs, Ajit Ram Malhotra and Chandar 
Bhan, for the Respondent. 


Order.—Civil Revisions Nos. 283 to 
276 of 1939 arise out of eleven suits for 
recovery of rent by the same plaintiffs 
against different tenants. The suits were 
tried together and dismissed by one judg- 
ment by the Small Cause Court at Lyallpur. 
Plaintiffs have ¿filed petitions for revision 
of this order under s. 25, Prov. Small 
Oause Courts Act. The facts of the cases- 
and the pleas raised differed in material 
particulars and confusion has resulted 
owing to the suits having been tried 
together. For the sake of convenience, the 
material facts with respect to the leases for 
the purposes of this judgment have been 
shown ina statement “A” attached to this. 
judgment. The plaintiffs are the minor 
daughters of one Mst. Raj Kaur, wita of 
Brahm Dass, It is alleged that the pro» 
perties leased to the various tenants in the 
present suits were given by Brahm Dass on 
a twenty years’ lease to Mst, Raj Kaur 
and that the plaintiffs have inherited the 
leasehold rights from their mother. The 
main defence in these suits was that Brahm. 
Dass himself had no title to the properties, 
as a decree had been obtained with respect 
to these properties by Wasudev and Inder 
Jit against Murli Dhar, father of Brahm 
Dass and the tenants had also been ejected 
in execution of the decree in June 1938. 
It was further alleged that Brahm Dass- 
himself had sued fora declaration of his 
title to the properties on the basis of adverse- 
possession, but his suit had been dismiss 
ed, 

The defendants have unfortunately not 
Placed copies of the judgments in the 
previous litigation referred to above on 
the record. Brabm Dass has however 
been examined as a witness by the plaine 
tiffs themselves and he has admitted that 
his suit for a declaration of hia title by 
adverse possession as against his father 
and his cousins had failed. But the plain- 
tiffs’ contention is that the question of title 
cannot be gone into in the present cases, as 
the defendants’ tenants are estopped from 
denying the title of the plaintifs owing 
to the provisions of s.116, Evi. Act. The 
learned Counsel for the plaintiffs has 
strongly relied on Krishna Prosad Lal. 
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Singha Deo v. Baraboni Coal Concern, Ltd. 
(1), in support of his arguments. The 
learned Judge of the Court below has held 
that the defendants were not estopped 
because the plaintiffs claim on the basis of 
a “derivative title.” But the learned Judge 
‘seemed to have overlooked some facts and 
misunderstood the law. In two of the suits 
(Civil Revisions Nos. 273 and 275), the 
leases were in favour of the plaintiffs theme 
‘selves and consequently no question of 
“derivative title” arises in those suits. As re- 
gards the other suits, the original leases were 
no doubt in favour of Mst. Raj Kaur, plaine 
tiffs’ mother, who died on September 13, 1937. 
But here, too, the defendants cannot ques- 
tion the title of Mst. Raj Kaur at the 
‘commencement of the lease. They can only 
‘dispute that the title had devolved on the 
plaintiffs according tolaw. The plaintiffs’ 
‘case was that the leasehold rights granted 
to Mst. Raj Kaur by Brahm Dass consti- 
tuted her stridhan; and hence they were 
‘entitled to inherit the said rights according 
to Hindu Law, The defendant however 
-disputed plaintiffs’ “derivative” title and 
‘hence it was incumbent on the plaintiffs to 
prove that the leasehold rights in question 
‘were the stridhan of Mst. Raj Kaur and 
they were entitled to inherit those rights, 
But there seems to be nothing on the record 
‘to prove that the leasehold rights were 
:stridhan. Even the lease executed by Mst.. 
Raj Kaur has not been placed on the record 
‘and it is not explained how Brahm Dass 
‘could grant any lease at all, when he has 
-himeelf admitted in the witness box that 
his suit to establish his title to the pro- 
perties had been dismissed. The learned 
. "Counsel for the plaintiffs urged that every 
‘property ofa woman is her stridhan, but 
this contention is unsound, as siridhan has 
-a technical meaning under Hindu Law and 
‘plaintiffs had therefore to prove that the 
‘leasehold rights were stridhan according to 
‘that law. Imust therefore hold that the 
-Plaintiffs have failed to establish in these 
‘sults that Mst. Raj Kaur had any lease- 
‘hold rights in the properties in suit and that 
these could be looked upon as her siridhan 
-according to Hindu Law, 

The learned Counsel for the plaintifs next 
contended that the plaintiffs had already 
-obtained decree against some of the tenants 
-and hence the question of their ‘derivative? 

(1) A IR 1937 P O 251;169 Ind. Oas. 556; 64 I A 311; 
IL R (1938) 1 Cal. 1; 31 SLR 625; 19837 O LR 
-898; 1937 A L R 623; 10 R P O 38:3 B R 700; 
46L W 204; (1937)2 M L J 286; (193770 W N 


-~ 866; 65 O L J 563; 39 Bom. L R 1034; 18 PL T 739; 
41 OW N 1253; (1937) A LJ 1389 (P. O). 
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titld was res judicata: But the plaintiffs 
have produced only one previous judgment 
against Sukh Dial, (who is defendant in two 
suits, viz. those giving rise to Civil Revi» 
sions Nos, 267 and 274 of 1939). That judg- 
ment shows that the plaintiffs sued for 
recovery of rent amounting to Rs. 27 after 
the death of their mother and obtained a 
decree. The question of their title to maine 
tain that suit was putin issue and decided 
in their favour (see judgment. by Lala 
Girdhar Kishan Bhatnagar in Civil Suit 
No, 1074-3 on the record). In the circum- 
agances, the matter must, I think, be held 
to be res judicata so far as this defendant 
is concerned, In the other suits however 
no copies of previous judgments have been 
produced and certain admissions of the 
defendants, which were referred to, do not 
appear to me to be clear enough to hold the 
question to be res judicata. Itis therefore . 
now necessary to discuss further only four 

of the suits which have given rise to these 
petitions, viz. (4) Civil Revisions Nos. 273 

and 275, in which the plaintiffs themselves 

were the original lessors and consequently 

no question of ‘derivative’ title arises; and 

(it) Oivil Revisions Nos. 267 and 274 

against Sukh Dayal, in which the question 

of ‘derivative’ title must be deemed to be 

res judicata, owing to the previous judg- 

ment against Sukh Dayal in a similar rente 

suit instituted after the death of Mst. Raj 

Kaur. I shall deal with thesetwo groups of 

suits separately. 

As regards the first two suits in which 
the plaintiffs themselves were the lessors, 
the only defence raised before me was-that . 
the lessees had been ejected by a paramount 
title in execution of a decree. The ejects 
ment is however said to have taken place in 
June 1938. The perieds for which rent is 
claimed in these suits were as follows; Civil 
Revision No. 273, May 22, 1938 to“Juhe 
21, 1938, Civil Revision No, 275, Juné. 
12,1938 to July 12, 1938. The allegation 
that the tenants were dispossessed by 
Wasudev and Inderjit in execution of a 
decree, as alleged by them, is supported by 
a report onthe warrant in execution of the | 
decree in favour of Wasudev ‘and Inderjit 
and was not disputed. According to their. 
allegations the tenants in the above two 
eases were ejected on June 10, 1938 and 
June 9, 1938 respectively. In the circum: 
stances, it seems to me that the plaintiffs 
cannot claim any rent for the periods subs ° 
sequent to the dates of dispossession of the 
tenants in June 1939. In Civil Revision 
No. 275, the whole period for which, the 
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rent ie claimed is subsequent to theldise 
Possession, while in Civil Revision No. ¥73, 
only a part of it was subsequent to the dis- 
possession. The learned Counsel for’ the 
appellants urged that the title of Wasudev 
and Inderjit cannot be considered to be 
‘Paramount’ to that of the plaintiffs as the 
plaintiffs were not parties to the suit in 
which the decree was obtained, But as 
pointed out above, even Brahm Dass, from 
whom the plaintiffs claim to have ultimatelye 
derived their title, had apparently failed to 
establish his title against Inderjit and 
Wasudev, according to the evidence of 
Brahm Dass himself, Consequently, the dis- 
possession in execuiton of the decree of 
Wasudev and Inderjit was, in my opinion, 
by a paramount title. Secondly, every leasa 
conveys a covenant for quiet enjoyment, 
and when the tenants were dispossessed in 
execution of decrees, the plaintiffs cannot 
obviously claim any rent without restoring 
possession. However, owing tothe rule of 
estoppel in s, 116, Evi. Act, the plaintiffs 
seem to be entitled to recover rent for the 
period prior to the dispossession of the defen- 
dant Jiwandass in the suit which has given 
rise to Civil Revision No, 273 of 1939. This 
period was from May 22, 1938, to June 9, 
1938 and the rent for the period works out 
to about Rs. 6 only. As regards the remain- 
ing two suits against Sukh Dayal, rent is 
claimed for the periods shown below: 

(1) Civil Revision No. 267: For the month 
of June 1938, (2) Civil Revision No. 274: 
From November 1, 1937 to May 31, 1938. 
Sukh Dayal was dispossessed in execution 
of thisdecree of Wasudey and Inderjit on 
June 9, 1938. The period for which rent is 
Claimed in Civil Revision No, 274 is prior to 
the date on which Sukh Dayal was dise 
Possessed. No other defence being avail- 
able to Sukh Dayal in this case, the plaintiffs 
seem to be- entitled.to’a decree for the rent 
claimed, viz. Rs. 63 in this case. In the 
other suit, giving rise to Oivil Revision 
No, 267 «rent is claimed for the month of 
June 1938. As Sukh Dayal was disposses- 
sed on June 9, 1938, the plaintiffs are entit- 
led to recover rent up to that date only, 
The amouni of this rent due in this case 

` works out toabout Rs. 2-19-0. The plaintiffs 
claimed some damages in addition to rent ; 
but this claim hasnot been made out. On 
the above findings the plaintiffs seem to be 
entitled to decrees in three cases only as 
follows ; Civil Revision No. 267 : Rs, 212-0. 
Oivil Revision No. 274: Rs. 63. Civil Revi- 
sion Nö: 273 ; Ra, 6. f 
. I accept these petitions and grant plain» 
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tiffs decrees as above, but in viəw of all the- 


circumstances make no order as to costs, 
The remaining petitions are dismissed 
with costs. Inthe end I may refer to one 
matter which was mentioned in the course 
of arguments. It was stated that a Receiver 
had been appointed of the properties in dis- 
pute in connection with the decree obtained 
by Wasudev and Inderjit and that the 
Receiver was really entitled to realize the 
rent for which plaintiffs have sued in these 
cases. But the Receiver was not a party to 
the present suits. If he is entitled to recover 
the rents for which the plaintiffs are being 
granted decrees, it is for him to take pro» 
per legal proceedings to establish his claim 


against the’ plafntiffs and to restrain them. 


from realizing these decrees, 
S, Order accordingly, 


MADRAS HIGH COURT 
Civil Revision Petition No. 534 of 193 
j May 1, 1940 4 
WaADSWORTH, J, 
CHARAPOTTA KANUR KESAVAN 
NAYAR—PETITIONER 


versus 
KUMMANKUZAI EZHUVAN KUNOHU'S 
son VELU—Rzsponpant 

Civil Procedure Code (Act V of 1908), s. 115— 
Suit on pro-note—Mere fact that it was decreed by 
Village Court on lesser degree of proof than would 
have been required by District Munstf, if justifiea 
interference in revision — Madras Village Courts 
Act (I of 1889), s. 73—Lack of direct evidence of 
execution of pro-note is not material trregularity to 
justify interference under s, 73, < 

The mere fact that a decree wag given by the 
Village Court on a lesser degree of proof than 
Would have been required by the Court of a 
District :Munsif is not sufficient to constitute a 
Material irregularity justifying interference in 
Tevision. 

The lack of direct evidence of execution of the 
Promissory note is nob a material irregularity 


sufficient to justify interference under s. 73 of the- 


Mad. Village Courts Act. 


C. R.P. praying to revise theorder of 
the Court of the District Munsif of Alathur, 
dated November 5, 1936 and made in 
O. P. No. 112 of 1936, 


Mr. K. Kasavan Nair, for the Petitioner, 
Mr. K. V. Gopalakrishna Nair, for the 
Respondent. 


Judgment.—I do not consider that the 
District Munsif. is right in treating the 
lack of direct evidence of execution of the 
Promissory note asa material irregularity 
sufficient to justify interference under s. 73 
of the Village Oourts Act. The Village- 


. 
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Court was satisfied by comparison of the 
signature with that found on an admitted 
document and bya consideration of the 
admitted circumstances that the promissory 
note was executed by the defendant. The 
-mere fact thata decree was given on a 
lesser degree of proof than would hava 
been required by the Court of a District 
Munsif is not sufficient to constitute a 
“material irregularity justifying interference 
in revision. There has been no iajustice. 
‘I set aside the order of the District Munsif 
. and restore the. decree with costs here and 
in the District Munsif’s Court. 

Ns. Order set aside, 
6 . 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Second’Appeal No. 6 of 1938 
o December 13, 1939 
- Davis, J. O. AND Weston, J. 
TEJUMAL JASUMAL —APPRLLANT 
versus 


ROOCHALBAI AND OTHERS—RESPONDENTO. 

Transfer of Property Act (IV of 1889), s 41— 
“Widow treating her daughter's son aa adopted son 

of her deceased husband—Adoptee morigaging some 
“property of his grandfather and dying subsequently 
—Widow dying bequeathing her property to another 
son of her daughter—Mortgage decree for sale—Suit 
by daughter for declaration ihat decree did not bind 
her, if maintainable successfully. 

A widow, on the death of her husband, treated 
“her daughter’s son as the adopted son of her dee 
-ceased husband, The adoptee dealt with the proper- 
ty of his maternal grandfather as if he was his 
grandfather's adopted son and executed a mortgage of 

the property. 
died bequeathing her property to another son of the 
daughter. The” mortgagee obtained a decree for 
rsale, The daughter filed a suit fora declaration 
that the mortgage decree did not bind her: 

Held, that at the time of the mortgage the plaint- 

iff was only a reversioner and unless it wag shown 
~by evidenca that she at the time of or prior to mort- 
-gage had by some overt act led the mortgagee to 
believe that she in fact was not a reversioner by 
reason of an adoption validly made, the mortgagee 
could not claim the benefit of s, 41,1. P, Act and no 
case of standing by, could be said to have been made 
~ out. 


5. A. against the judgment and the decree 


passed by the First Assistant Judge, Hyder- 
abad, dated October 23, 1937, 


Mr. Fateh Chand Assudomal, for the Ap- 
pellant. 
- Mr. Kishinchand, J. Bijlani, for the Rese 
.pondents. i 


Weston, J.—This is a - second appeal 
-against the judgment of the Assistant Judge 
at Hyderabad, in which he reversed the 
-decree of the Subordinate Judge, Mirpur» 


` TEJUMAL JASUMAL v, RooagLpar (SIND) 


The adoptee died and the widow also‘ 


"19110 


kha, dismissing the plaintiffs suit, The 
facks of this litigation are briefly as fol- 
lows: One Ohandumal died in the year 1896 
leaving a widow Dayalibai and a daughter 
Rochalbai, who is the plaintiff in the pres 
sent suit. Rochalbai had three sons, one of , 
whom wasnamed Chandu. After the death : 
of Chandumal the boy Chandu went and 
lived with his maternal grandmother until 
the year 1821 when he died. During this 


“period he is said to have been treated by ` 


his maternal grandmother as the adopted 
son of her deceased husband, and it appears’ 
that at times he dealt with the property of 
pis maternal grandfather as if he was his 
grandfather's adopted son, In particular in 
the year 1918 he executed a mortgage ofa 
shap in favour of the present appellant. 
Dayalibai died in the year 1929, but in the 
year 1926 ahe had made a will in which 
she stated that Ohandu had been adopted 
by ber to her husband, that on his death 
she has succeeded to his property which | 
she now bequeathed to the sole surviving 
son of Rochalbai named Varind. The appel- 
lant is said to have been receiving the rents “. 


` of the shop in lieu of interest on his morte 


gage and he did nol take any action by a 
suit to enforce the mortgage until the year 
1931 when he filed a suit against Varind 
and the widow of Chandu. He obtained a 
decree and in execution the property was 
put up for sale. About the time of this sale 
the present suit was filed by Rochalbai 
claiming a declaration that the mortgage 
decree was not binding upon her and an 
injunction restraining the present appellant 
from putting the property to sale in execu- . 
tion of that decree, ve 
The trial Court held that the factum + 
of adoption was not Satisfactorily proved 
aithough there were many indications in 
the evidence to support it. But he held that 
the adoption would be invalid as special 
custom, whereby a daughter's son could be 
given in adoption, had not been made out, 
He decided the suit however on considera- 
tions arising from s, 4), T. P. Act, and he. 
held that there was convincing evidence, 
that Ohandu was the ostensible owner of 
the property of Chandumal and dealt with 
it assuch and that Rochalbai therefore was 
estopped from disputing the validity of the 
mortgage made by Ohandu in favour of the 
defendant-appellant. He therefore dismiss- 
ed the suits with costs. In appeal the 
learned Assistant Judge considered that an 
issue unders, 41, T. P, Act, did not pro- 
perly arise from the pleadings, that even 
if it did, it was not possible to apply s, 41 to 


. 
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the facts of the present case, He seems 
have been influenced very largely by th 
fact that the adoption set up was invalid, 
and he also held that as a Hindu widow 
with a life interest cannot transfer property 
ithout legal necessity, any person allowed 
by her to setup as ostensible owner and 


` who transfers property of her life-estate, 


cannot be considered the ostensible owner 
with the consent of reversioners. He there» 
fore reversed the decree of the trial Court 
and decreed the suit of the plaintiff as 
claimed in the plaint, r EA 

It, Seems: to us that the question arising 
in this suit is capable of a very simple deci- 
sion. The mortgage to appellant tcok place 
in the year 1918. At that time the plaintiff 
Rochalbai was only a reversioner and unless 
it was shown by evidence that she at the 
time of or prior to mortgage of 1918 had by 
some overt act led the mortgagee to believe 
that she in fact was not a-.reversioner by 
Teason of an adoption validly made, the 
mortgagee cannot claim the benefit of s. 41, 
T. `P. Act. The learned Advocate for the 
plaintiff has been unable to show from the 
record or from any findings of fact by the 
Courts below that any such conduct by 
Rochalbai, before the mortgage, has been 
established by evidence: He suggests that 
after the death of Dayalibai, Rochalbai has 
taken no step to dispute the will of Dayali- 
bai. As pointed out by the learned Assis- 
tant Judge, the existence of this will is not 
consistent with the adoption theory of 
Chandu upon which the appellant relies. 
The will moreover bequeaths the property 
to the only surviving son of Rochalbai and it 
was probably a matter of indifference to 
her whether the property was held by her as 
reverisoner or was held by her son by virtue 
of the will. Her inaction, therefore, seems 
to us to be of no significance; and even if it 
bad some significance, we are unable to sea 
how conduct of hers in the year 1926 and 
after could have led the appellant in the 
year 1918 ‘into entering into a mortgage 
transaction with Chandu. We hold, there- 
fore, that no case of standing by, which 
could deprive Rochalbai of her right to dig- 
pute the mortgage, can be said to have been 
made out. We-agree, therefore, with the 
finding of the learned Assistant J udge and 
the present appeal must be dismissed with 
costs. Asthe otherside has not appeared, 
we make no order as to costs. 


5. Appeal dismissed, 
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- CALCUTTA HIGH COURT 
Application in Suit No. 1178 of 1998 
July 17, 1939 


Sen, J. 
IMPERIAL BANK or INDIA—P8TITIONER 
IN 


PRUDENTIAL ASSURANOR, Oo, Lip. 
— PETITIONER 
versus 

ý J, O, GALSTAUN AND OTHERS, 

Transfer of Property Act (IV of 1882), a. 58 (e)— 
English morigage——Property conveyed to mortgagee 
absolutely to secure mortgage debt — Property to be 
reconveyed on payment of mortgage dues — Property 
under English Law vests in morigagee though equity 

a of redemption remains with mortgagor—Preliminary 

foreclosure decreg fizing time for redemption by pay- 
ment of mortgage money — Default by mortgagor— 
Mortgagee, if entitled to rents of property collected by 
himor Receiver after default — Mortgagor, whether 
can ask for re-opening of accounts or further period 
for redemption — Final foreclosure ‘decree passed 
without objection—Mortgagee’s right torent collected 
by Receiver before and after morigagor’s deysauit— 
Right to arrears of rent — Mortgage — Receiver— 
Nature of his possession — Precedents ~ English 
decitisans, value of~Lessor and lessee—Rente of pro- 
perty—Right to collect and appropriate rents, 

Wherea mortgagor hag by the deed conveyed 
absolutely to the mortgagee certain property in -order 
to secure the mortgage debt subject to this reservation 
that the property would be reconveyed upon the 
mortgage debt being paid up, under the English Law, 
the whole of the estate of the mortgagor under such 
& Mortgage vests in the mortgagee notwithstanding 
that the equity of redemption remains in the mort- 
Bagor. Williams v. Bosanquet (2) and Wilson v, 
Wilson (8), relied on, [p. 562, col. 2.] 

Where in a suit on English mortgage the mortgagor 
mékes default in paying the mortgage dues on the 
day fixed for redemption by the preliminary decree 


for foreclosure the rents collected by the mortgagee or- 


the Receiver after the date of default will goto the 
mortgagee and the mortgagor will not be allowed to 
contend thatthe account should be re-opened or that 
a further period for redemption should be granted, 
The position of the mortgagee would be stronger 
after the final decree for foreclosure has been passed 
Without any objection being taken at the time when 
the final decree was applied for. In such a cage the 
mortgagee would be entitled to all rents collected by 
the Keceiver since the date of his appointment both 
before and atter the date of default. Lp. 564, col. 1.] 
Indian and English case-law discussed.] 

The right to the arrears would ba in the person 
who was entitled to collect the arrears when they fell 
due. Thusthe arrears which fell due when the 
mortgagor was in possession would go to him andthe 
arrears which fell due when the Receiver was ape 
pointed would go to the Receiver and ultimately to the 
mortgagee upon a decree for foreclosure being made, 
[ibid] 

The Receiver appointed in a mortgage suit holds 
the property for the person who can eventually make 
out title thereto. His appointment prima facie is 
for the benefit of the mortgages. When a decree 
for foreclosure is passed the title of the mortgages 
tothe property and to the rents thereof becomes 
absolute and any money in the hands of the Receiver 
Tepresenting the rents of the mortgaged property 
would belonged to the mortgagee. [p. 563, col. 1.) 

The English Law regarding mortgages is not 


AN 
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always a safe guide for the determination of all 
questions regarding the respective rights of mort- 
gagors and mortgagees in India and wherever rights 
have been regulated by the Indian statute law there 
can be no scope for a reference to the English Law 
regarding those rights. Although there exists a 
difference between the English and Indian Law on 
the subject in many respects nevertheless, where the 
Indian statute law is silent on the subject and where 
the point for decision is not affected by principles 
which are peculiar to the English Law alone, the Eng- 
lish decisions are a valuable source of elucidation on 
the problems arising out of a mortgage which is in a, 
form prevalent in England and whieh has been 
borrowed from there. (p. 562, cols. 1 & 2.) Í 
The right to collect and appropriate the rents is 
not inextricably bound up with the entire legal 
estate, It is detachable from the other rights of 


ownership, and a person may acquire this right ə 


without necessarily having tog acquire all the other 
rights of ownership. [p. 566, col. 1] 


Sir, A. K. Roy (Advocate-General) and 
Mr. H. N. Sanyal, for the Petitioner. 

Messrs. S,M. Bose and H.N. Sanyal, for 
the Stephens Estate. 

Messrs. S. C. Bose, N, C. Chatterjee and 
J. K. Ghose, for thé Prudential Assurance 
Co. Ltd, 


Order,—The -facts giving rise to this 
application by the Imperial Bank of India 
? Ltd, briefly are as follows: On April 3, 
1925, J. O. Galstaun transferred certain 
property by way of “English mortgage” to 
the Prudential Assurance Oo. Ltd., to secure 
a loan of £500,000. Thereafter there were 
two other mortgages and a sub-mortgage 
affecting the same property with which 
I shall deal presently. On June 7, 1928 
the Prudential Assurance Co. Ltd., brought 
a suit for foreclosure being Suit No. 1178 
of 1928 and on December 18, 1928 cer- 
tain persons were appointed Receivers in 
this suit. On April 16,1929 a preliminary 
decree was passed directing that the mort- 
gaged properties or portionsthereof be sold 
and that the proceeds of the sale be applied 
towards the liquidation of the mortgage 
dues from time to time by the Receivers 
and that if on March 31, 1931 the morte 
gage dues were still unpaid and any portion 
-of the mortgaged properties were left un- 
sold, the defendants would be absolutely 
foreclosed from redeeming such property. 
Liberty was given to the parties to apply 
for extension of the period of redemption. 
Extension of time was granted on several 
occasions, August 7, 1938 being the last 
date fixed for redemption. On that date by. 
far the-major portion of the mortgage dues 
were still outstanding. On December 12, 
1938, the plaintiff took out notice of, motion 
fcr a final decree for foreclosure and on 
January 10, 1939 a final decree for fore- 
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clfsure was passed. Now, the Receivers had 

ede certain collections of rent and there is 
lying at the Bank a sum of Rs. 37,697-13-8 
representing the sum collected by them as 
rent for the mortgaged premises. There are 
also arrears of rent due with respect to the 
mortgaged premises which have not been 
realized. These arrears according to the pee 
titioner amount to Rs. 1,99,135-4+7., Lastly 
there are certain properties lying in or 
about the mortgaged premises which are 
listed in aninventory which is annexure A 
to the petition. 

The petitioner, the Imperial Bank of 
India, claims (1) the money collected by: 
the Receiver as rent for the mortgaged pree. 


4 


mises, (2) the arrears of rent due and (3) ~~ 


the properties of annexure A. Certain facts 
will have to be stated for the proper ape- 
preciation of the petitioner's claim. After 
the mortgage in favour of the Prudential 
Assurance Company Ltd., Galstaun on 
February 2,1927 executed a mortgage in 
favour of Aratoon Stephen since deceased, 
This comprised a secood mortgage with rese 
pect to the properties already mortgaged to 
the Prudential .Assurance Company and a 
first mortgage with respect to other im. 
movable and certain movable properties> 
The properties mentioned in annexure A of 
the petition also formed the subject-matter 
of this mortgage. Ono February 11, 1927 
Stephen transferred to the petitioner by 
way of subemortgage the mortgage executed 
in his favour by Galstaun. On the same 
date by agreement in writing between Gal- 
staun aud Stephen it was agreed that 
Galstaun would appoint the Dalhousie pro» 
perties Limited, the Chowringhee properties 
Limited and Arratoon & Oo., as joint Re- 
ceivers of the movable properties comprised 
in the mortgage in favour of Stephen, and 
on February 15,1927 by an indenture in 
writing Galstaun so eappointed them. On 
February i4, 1927 Galstaun effected a 
third mortgage in respect of the properties 
mortgaged to the Prudential Assurance 
Company Ltd., in favour of the petitioners 
On April 15, 1929 the executors and truse 
tees of the estate of Stephen brought a suit, 
being Suit No. 664 of 1929, on the morte 


an 


x 


gage executed in favour of Stephen, and on `` 


May 12, 1931 a preliminary decree was ` 


passed. On November 28, 1932 the final 
decree was passed. On May 22, 1933 there 
was an order in Suit No. 664 of 1929 
directing the Registrar to take an account 
of the amount due to the petitioner, the 
Imperial Bank of India, on the sub-mort- 
gage executed in its favour by Stephen 


AJ 


1941 


and directing that in the event of the molte 
gaged properties being sold under the final 
decreaof November 28,1932 in favour of 
Stephen's estate, the sale proceeds should 
be applied towards the satisfaction of the 
dues under the sub-mortgage. Oa Decem» 
ber 18, 1933 the Registrar reported that a 
sum of Rs. 36 lakhs odd was due to the 
Petitioner under the sub-mortgage on 
November 15, 1933. This is the present 
position of the parties. 

The petitioner's case so faras the pro- 
perties specified in annexure A is concerned 
is that they never formed part of the pro» 
perty mortgaged to the Prudential Assur- 
ance Oo. Ltd., and that therefore the 
Prudential Assurance Oo. Ltd., can have no 
right thereto by virtue of the decree for 
foreclosure. The argument is that by the 
mortgage of April 3,1925 Galstaun mort- 
gaged only immovable properties and the 
fixtures thereto The properties listed in 
annexure A according to the petitioner are 
not fixtures and are therefore not affected 
by the mortgage or by. the final decree for 
foreclosure in favour of the Prudential As- 

” surance Oo. Ltd. The petitioner prays that 
_ these properties. should be sold by the 
Receivers appointed in Suit No. 664 of 1929 
and the proceeds placed to the credits of 
that suit. The contention of the Assurance 
Oompany is (1) that the properties men- 
tioned in annexure A of the petition are 
. fixtures and (2) that whether they are fixe 
* tures or not they fall within the description 
of the properties mortgaged to it by the 
deed of April 3, 1925. On these grounds 
, the Assurance Company claims these arti- 
cles. The description of some of the items 
- of Sch. A was somewhat obscure and 
learned Counsel for the petitioner was not 
ble to say what they were, Again it was 
not possible for him to say if and how they 
were attached to the premises wherein they 
were to be found. Both sides agreed there- 
” fore that so far as the items in annexure A 
_ of the petition are concerned, there should 
be a reference. By consent I refer tha 
matter to the Master to enquire and report 
whether the articles mentioned in anne» 
¿xure A are the subject-matter of the 
mortgage dated April 3, 1925 executed by 
J. O. Galstaunin favour of the Prudential 
Assurance Oo., Ltd. He will in making his 
report state if and how each article or 
group of articles is affixed to the premises 
in which they are found. 

There remains the controversy regarding 
the two other items, viz.,(1) the money in 
the hands of the Receivers appointed in 
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Suit No; 1178 of 1928, and (2) the arrears 
of rent of the mortgaged premises which 
are still unrealized. The petitioner's case 
is that the Prudential Assurance Co. Ltd. 
acquired no right to these items nader the 
mortgage, and that in any event the terms 
of the final decree for foreclosure were such 
that it debarred the Prudential Assurance 
Oo. Ltd., from claiming these amounts, The 
petitioner prays that the amount in the 
hands of the Receivers should be paid in 
to the credit of Suit No. 654 of 1929, As 
regards the arrears the suggestion is that 
the Receivers in Suit No. 1173 of 1933 
«should sell the claim for arrears and credit 
the amount of th8 sale procseds to Suit 
No, 604 of 1929 that the Receivers appointed 
in Suit No, 664 of 1929 should be directed 
to realize thess arrears and pay the sum 
realized to the credlt of that suit. 

The argument urged on behalf of the 
petitioner in support of its claim is this = 
By the decree for foreclosure, passed on 
January 10, 1939, all the liability of the’ 
mortgagor up tothe date of the decree hag 
been extinguished and therefore the mort- 
gagee cannot claim either the rents collected 
by the Receiver prior to the date of the 
final decree or the arrears of rent dua 
prior to that date. Next it is contended 
that in any event the mortgages is not 
entitled to appropriate the amount collected 
by the Receiver prior to August 5, 1938, 
i. €, prior to the date fixed for redemption. 
It is argued that if the mortgagee wishes 
to get the benefit of this sum the foreclosure 
must be re-opeped, a fresh account must 
be taken, the sum must be taken into 
account as reducing the mortgagor's dues 
anda fresh date for redemption must bəs 
fixed. For this view reliance is placed on 
a decision in Jenner Fust v. Needham 
1): 

The argument urged on behalf of the 
Prudential Assurance Oo., may be stated 
thus: The mortgage is an “English mort» 
gage” and therefore there has been an 
absolute transfer of the property mortgaged 
to the mortgagee subject to this, that the 
mortgages shall re-convey the property upon 
the mortgage dues being paid. “Property” 
includes the rents and profits thereof, By 
the mortgage therefore the right to receive 
rents and profits has also been transferred. 
True, this transfer was subject to a re- 
conveyance on payment of the mortgage 
dues, but these dues have not been paid 
and the title of the mortgagee to the proe- 


(1) (1886) 31 Oh. D 500 on Appeal (1886) 32 Ch, D 
582; 55L J Oh. 629; 55 L T37; 34 W R 709, 
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perty as well as to the rents and profits 
thereof both realized and in arrears has 
become perfected by the decree for foree 
closure, -The mortgagee is therefore entitled 
tothe money in the hands of the Receiver 
and also to the rents which are in arrear. 
Next it is argued that whatever may have 
been the rights of the mortgagor with 
respect to these amounts prior to the decree 
for foreclosure, those rights no longer exist, 
after the decree and the property together 
with its rents, both collected by the 
Receiver and in arrear, is now the property 
of the mortgagee. I may mention here 
that Mr. Sarat Chandra Bose appearing for, 
the mortgagee respondent. stated that 
although he felt that his client had a right 
to all the rents and profits collected by the 
Receiver, he would not press his case with 
respect to the rents and profits collected 
before August 5, 1938 which was the last 
date fixed for redemption and that he would 
confine his claim to the sume collected after 
that date. Asregardsthe arrears however 
he pressed his claim to all arrears which 
fell due after the date of appointment of 
the Receiver, 7. e., after December 18, 1928, 
In order to decide the questions which 
have been raised one should ascertain with 
precision the rights of a mortgagee under 
an “English mortgage” with respect to the 
property mortgaged. I realize that the 
English Law regarding mortgages is not 
always a safe guide for the determination 
of all questions regarding the respective 
rights of mortgagors and mortgagees in this 
country, and that wherever rights have 
been regulated by the statute law of this 
country therecan be no scope for a refer- 
ence tothe English Law regarding those 
rights, I realize also that the relative 
rights of the mortgagor and mortgageein 
England have to a very large extent been 
influenced and regulated by the principles 
which Acw from the distinction which pre= 
vails there between the legal and equitable 
estate and that in this country there being 
no such distinction the respective rights 
of the mortgagor and mortgagee would not 
be affected by thcse principles. Although 
there exists a difference between the 
English and Indian Law on the subject 
in many respects nevertheless, where the 
Indian statute law is silent on the subject 
and where the point for decision is not 
affected by principles which are peculiar 
to the English Law alone, the English 


decisions are a valuable source of eluci= ~ 


dation on the probiems arising Out of a 
mertgage which isin a form prevalent in 
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gland and which has been.: borrowed 
from there. 
.e The exact question which has to be 
decided inthis motion has not, as far as 
Iam aware, been the subject of decision 
of this Oourt before. It will, therefore, 
be necessary for me to refer to cer- 
tain English decisions, I shall first 
endeavour to ascertain what the pvsition 
of the mortgagee would be under the 
English Law and then decide whether the 
position is any different under the Indian 
Law. The mortgage deed shows that it is 
a mortgage inthe “English” form, that is, 
a mortgage of the type defined in 8. 58 (e), 
T. P. Act, The mortgagor by the deed 
conveyed absolutely to the mortgagee 
certain property in order to secure the 
mortgage debt subject to this reservation 
that the property would be reconveyed 
upon the mortgage debt being paid up 
under the English Law. By such a mort- 
gage the whcle of the estate of the mort- 
gagor vests in the mortgagee notwithstand- 
ing that the equity of redemption remains 
in the mortgagor: Williams v. Bosanquet 
(2), See also Halsbury'’s Laws of Hagland, 
Hailsham Edition, Vol. 23, p. 335, para. 
449. The right of a mortgagee to the rents 
of the property mortgaged has heen 
clearly set forth by Sir R. Malins, V. O. 
in Wilson v. Wilson (3) at p.40 where he 
saya : 

We know perfectly well that amortgagee of 
land has a rightfrom the very day ofhis mortgage 
to receive the rents. Wealso know that if he does 
not choose to enter into possession or give notice 
to the tenants, but regards his security as suff- 
cient and allows the mortgagor to receive the 


rents, those rents can never be received back again 
as rents.” 


This same view isto be found express- 
ed in MHalsbury'’s Laws of England 
(Hailsham Edition) Vol. 23, p. 363, pura. 
543. Thus, under the English Law the 
property together with the right to collect 
the rents arising out of the property is 
vested in the mortgagee. It is. true that 
the mortgagee has to account forthe rents 
teceived by him and that these rents have 
to be applied in the reduction of the morts 
gage dues, but this makes no difference to 
the position that the mortgegee has the 
right tothe rents from the date of the 
mortgage, The rents are treated as forming 
part of the property mortgaged. The 
reason why the rents are taken into account 
in reduction of the mortgage dues is this. 


` (2)(1819) 1 Brod & Bing 238;3 Moore 500; 21R R 
569 


(3) (1872) 14 Eq, 32 (40); 41 L J Oh, 423; LT 
346; 20 W R 436. . KA ge 
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The mortgagee is bound to reconvey the 
property mortgaged on payment of the 
mortgage dues. As the property mortgaged 
includes the rents accruing therefrom the 
mortgagee must reconvey also the rents 
which have come into his hands on the 
mortgage dues being paid up. The same 
result is effected. by an account being 
taken and by the rents received by the 
mortgagee. being applied towards the reduc- 
tion of the mortgagor’s dues. The fact 
that the rents collected by the mortgagee 
have to be so accounted for and applied 
does not in any way detract fiom the 
soundness of the proposition that theright 
tothe rents is in the mortgagee. The 
mortgagee’s position with regard to the 
rents is exactly the same as his position 
with respect tothe property. If he is in 
possession of the property he must returo 
it on the mortgage dues being paid up. 
If he isin possession of the rents he must 
refund them on the mortgage dues being 
paid up. If the mortgage is not redeemed 
and a decree for foreclosure is passed the 
property becomes the mortgagee’s absolute- 
ly and if he has collected rents they also 
belong to him absolutely, If instead of 
going into possession himself the mortgagee 
has'a Receiver appointed by the Court the 
respective rights of the mortgagor and the 
mortgagee as regards therents do not 
undergo any essential change. The 
Receiver holds the. property for the person 
who can eventually make out title thereto. 
His appointment prima facie is for the bene- 
fit of the mortgagee. When adecree for 
foreclosure is passed the title of the morte 
gagee to the property and to the rents thereof 
becomes absolute and any money in the 
hands of the Receiver representing the rents 
.of the mortgaged property would belong 
to the mortgagee, Ins, this connection I 
would refer to a passtge at p. 365, para. 544 
of Halsbury's Laws of England, Vol. 23 ; 


“Where a Receiver has been appointed, the mort- 
gagee obtains possession by applying for his dis- 
charge; Whether rents then received by and re- 
maining in the hands of the Receiver belong to the 
mortgagee or not depends on the object of the ap- 
pointment of the Receiver. If he has been ap- 
pointed in proceedings only affecting the title to 
the equity of redempticn, for example, in proceed- 
ings to administer the trusts of the will of the 
mortgagor; or in other proceedings in which the 
title of the mortgagee is notin question, the mort- 
gagee is notentitled: to past rents, but onlyto rents 
paid after he applied to discharge the Receiver, 
But if thé Receiver is appointed on behalf of in- 
cumbrancers on, the property generally, or to settle 
a dispute as to title in which ‘the mortgagee is 
interested, the mortgagee is entitled to rents in the 
hand of the Receiver.” 5 Nahe ah ei 
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On behalf of the petitioner my a‘tention 
has been drawn tothe decisionin Jenner 
Fust v, Needham (1), which was confirmed on 
appeal by the judgment reported in (1886) 32 
Ch. D. 582 [Jenner Fust v, Needham (1\.} Re- 
lying on this decision, it was argued that even 
under the English Law the mortg.gee 
would not be entitled to the rentsin the 
hands of the Receiver or to the arrears of 
In my opinion, this case lavs down 
nothing which would support this argus 
ment. What happened in the case was 
this: The action was for foreclosure and 
a preliminary decree had been passed. 
The Master took accounts and made a 
certificate statingewhat would be due on 
the date fixed for payment, Between the 
date of making the certificate and the date 
fixed for payment the Receiver realized a 
certain sum as rent for the mortgaged pree 
mises. Default was made on fhe date fixed 
for payment and the mortgagee applied for 
a foreclosure order absolute. The morte 
gagor objected. The Court held that when 
a Receiver received rents between the date 
of the Master’s certificate and the date 
fixed for payment such receipt re-opens the 
account anda fresh certificate must be 
made and a fresh date appointed for 
payment. Now this case does not specific- 
ally deal with the question as to what 
would happen to the rents received by 
the Receiver after the default of the mort- 
gegor; it deals with the manner of dispo- 
sal of rents collected between the date 
of. the certificate and the date of 
default of payment by the mortgagor on 
the date fixed for payment. In thea pre- 
sent case Mr, Bose for the mortgagee says 
that he does not press his claim for the 
rents collected by the Recsiver before dee 
fault of payment by the mortgagor on the 
date fixed for redemption. This case 
therefore is not of direct assistance in 
deciding the question of what is to become 
of tne money collected after the date of dee 
fault. It is well-settled law in Eaglaad that 
if the mortgagee or the Receiver receives 
rents after default is committed by the 
mortgagor to make payment on the date 
fixed for redemption the foreclosure will 
not bere opened, afresh account will not 
be taken and a fresh period will not be 
allowed for redemption. An expression of 
this view isto be found ia the very case 
relied upon by the petitioner although that 
was not the point for decision. In the case 
in Constablé v. Howick (4), it .was held 
that when a mortgagee receives rent after 
(4) (1858) Jur; (is) 331; 7 WR 160, | ` 
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default is made in payment of the princi- 
pal and interest on the day fixed by the 
chief clerk's certificate but before the affi- 
davit of such default is made an order for 
final foreclosure will be granted without a 
further account. This*case was followed 
in a later decision, viz. National Permanent 
Mutual Benefit Building Society v. Raper 
(5), I would also refer in this connection to 
the observations contained in para. 719 of 
p. 487 of the Hailsham Edition of Halse 
bury’s Laws of England, Vol. 23, wherein 
this view has been supported. 

It is quite clear, therefore, that under 
the English Law if the mortgagor makes 
default in paying the mortZagé dues on the 
day fixed for redemption the rents collected 
by the mortgagee or the Receiver after the 
date of default will go to the mortgagee and 
that the mortgagor will not be allowed to 
contend that the amount should be re- 
opened or that a further period for redemp- 
tion should be granted. The position of the 
mortgagee would be stronger after the final 
decree for foreclosure has been passed 
without any objection being taken at the 
time when the final decree was applied for. 
In such a case I would hold that the morte 
gagee would be entitled to all rents collecte 
ed by the Receiver since the date of his 
appointment both befcre and after the date 
of default ; but as Mr. Bose has given up 
his claims tothe rents collected before the 
date finally fixed for redemption, t. e. befofe 
August 7, 1938, I shall confine my decis 
sion on this point to the rents collected 
since that date. Under the English Law the 
mortgagee would in the circumstance of 
the present case be entitled to these rents. 
Asregards the arrears due, in my opinion, 
the position would be this. The right to 
the arrears would be in the person who 
was entitled to collect the arrears when 
they fell due, Thus the arrears which fell 
due when the mortgagor waa in possession 
would goto him andthe arrears which fell 
due when the Receiver was appointed would 
go to the Receiver and ultimately fo the 
mortgagee upon a decree for foreclcsure 
being made. 

. This would, I think, be the position under 
the English Law. The terms of the mortgage 
bond expressly support this view. In para, 
4 itis stated that if default is made by the 
mortgagorto pay the principal or interest 
the mortgagee will be entitled to go into 
possession and to enjoy and receive the 
rents, issues and profits, In, para. 6 (1) it is 


(5) (1892) 1 Oh. 54; 61 L J Oh. 73;65L T 668; 40 
WR, - 4 
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provided that the mortgagee may in simi- 
lar circumstances appoint a Receiver over 
the mortgaged premises, that the Receiver 
shall apply the rents and profits towards 
the satisfaction of the mortgage dues and 
that the mortgagor will get the benefit only 
of the surplus, if avy. The provisions of 
this mortgage deed indicate that once the 
mortgagee goes into possession or gets a 
e Receiver appointed the mortgagor loses all 
right to the rents and profits unless there 
is a surplus left over after satisfying the 
mortgage dues. In the present case there is 
no question of there being any surplus left 
eover after satisfying the mortgage dues. The 
mortgage dues are far in excess of the rents 
collected and the arrears of rent due. 

I am supported in the view that I have 
taken by two decisions of the High Court at 
Rangoon. In Ma Joo Team v.Collector of Ran- 
goon (6), Page, C. J. held that in an English 
mortgage the rents and profits arising 
out of the land mortgaged formed part 
of the mortgage which was created to 
secure repayment of the loan and that the 
mortgagee was entitled to the rente and 
profits collected by the Receiver appointed 
in the mortgage suit. He held that this was 
so not only because of the terms of the 
mortgage which was in the form of an 
English mortgage but also by reason of the 
provisions of s. 8, I. P. Act. He stated fur- 
ther that the money in the hands of the 
Receiver was in ‘custodia legis’ for the per- 
son who can make title thereto and that as 
the rents and profits of the land formed 
part of the mortgaged property it belonged 
to the mortgagee and as such should be paid 
to the mortgagee, I may mention that the 
terms of the mortgage in this Rangoon case 
(6) were essentially the same as the terms of 
the mortgage in suit. ‘The next case is Ally 
Ramzan v. Balthazer & Son Ltd. (T). This 
was a case of a mortgage by deposit of 
title deeds. Page, O. J. held that where 
the mortgagee had a Receiver appointed 
by the Court he was entitled tothe rents 
and profits collected by the Receiver from 
the date of his appointment upon a final 
decree being passed. At p. 303* he says: 

“For more than a century it has never been doubted 
in England that when a Receiver is so appointed 
the mortgagee if successful inthe suit, will be given 
the accruing rents and profits in the hands of the 
Receiver, the only question that was argued being 
the date from which the rents and profits ought 
to be given to him.” 

(6) 12 R437; 155 Ind, Cas. 776; A I R 1934 Rang. 
321; TR Rang. 3:6. > 

(7) 14 R 298; 168 Ind. Cas, 850;A I R 1936j Rang. 

90;9R Rang. 49. ©. 
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He then went on tosaythat this equit- 
able doctrine ought to hold good in India 
as being in accordance with equity, justice 
and good conscience and he held that the 
mortgagee was entitled to the rents and 
profits in the hands of the Receiver from 
the date of his appointment. If the view of 
Page, O. J. is correct. then the petitioner's 
claim must fail. It was argued on behalf 
the petitioner that this view is no longer 
gcod law and reliance is placed on the ree 
cent decision of the Judicial Committee in 
Ram Kinkar v, Satya Charan (8). I shall 
have to deal in some detail with this case 
as learned Counsel for the petitioner relied 
on it very strongly for the contention that 
the mcrtgagee has no right to the rents 
and profits collected by the Receiver or to 
the arrears of rent. The facts of that case 
briefly were these : a lessee mortgaged 
his leasehold interest by conveying it to 
his mortgagees, subject to the proviso that 
on payment of the mortgage dues on fixed 
‘dates they would reconvey it to him. The 
mortgagees did not go into possession. 
Thereafter the rent reserved under the lease 
fell into arrears and certain covenants in 
the lease remained unperformed; the lessor 
instituted a suit against the mortgagees 
and the lessee claiming that the mort- 
gagees were liable to pay the rent and 
perform the covenants of the lease on the 
footing that the entire interest of the lessee 
had been transferred tn the mortgagees 
by the mortgage and that thereby a privity 
of estate had been created between the 
lessors and the mortgagees. The ques- 
tion for determinatlon was whether such 
-privity of estate was created by a mort- 
gage in the “English form” in India. 
Their Lordships held that under the system 
‘of English Law as interpreted in Williams 
v. Bosanquet (2) such & mortgage would 
create a privity of estate and render the 
mortgagees liable, but they held that the 
Position was, different under the Indian 
Law. The grounds for this difference given 
by their Lordships as I understand them 
are as follows: Under the English Law 
before 1925 a mortgage, whether of a fee 
simple or of a lease, was effected by an 
assignment of the mortgagor's interest with 
a proviso for reconveyance upon payment 
of the mortgage money by a particular date: 
It was held in England that by the transfer 


(8) 43 OW N 281; 179 Ind. Oas, 328; AI R 1939 
P O 14; 66 I A 50; I L R (1939) 1 Cal 283; 198390 L R 
46: 5 B R 258; 11 R P O 134: 1939 O WN 43; 49 L W 
229; 1939 R D 144; (1939) IM LJ 544; 690 LJ 254; 


41 Bom. L R 672; - (1939) M W N 601; 20 P LT 147; - 


(1939) Kar, P-O 78 (P 0). 
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the mortgagor parted with his whole legal 
estate and that the interest he retained, 
viz., the right to redeem the mortgage, was 
an equitable right only. Thus, the mort- 
gagee was considered by that transfer to 
have been brought into direct relationship 
with the lessor by privity of estate and to 
be liable for the rent. Next their Lordships 
pointed out that in India, since the passing 
eof the T, P. Act, the distinction between law 
and equity in such cases does not exist. 
The right of the mortgagor to redeem was 
not an equitable right but a statutory 
right given by s. 60, T. P. Act. It was 


“a legal right which the mortgagor could 


transfer by way of sale or second mortgage. 
Thus the mortgagee did not get all the legal 
rights of the mortgagor in the property even 
though the mortgage was an "English morte 
gage” in the form as defined dn s. 58 (e), 
T. P. Act. Their Lordships also referred to 
the definition of a mortgage contained in 
8. 58 (a) of the said Act which says that it 
is a transfer of an interest in property and 
contrasted it with the definition of a sale 
in s, 54 which speaks of ‘a sale as being 
a transfer of ownership. They held that 
the entire legal rights of the mortgagor 
did not pass to the mortgagee by the 
mortgage inasmuch as there was a pro» 
viso for retransfer which constituted a re» 
servation ofa legal right in the mortgagor, 
and inasmuch as a mortgage was a transfer 
of only an interest in the property and 
not of the entire ownership of the property. 
They went on to say that as the mort- 
gagee did not possess the entire legal inter- 
est of the lessee, there could be no privity 
of estate between the mortgagee and the 
lessor. This is what was decided by the 
Judicial Committee, 


Their Lordships do not specify what 
rights are vested in the mortgagee h Iding 
under a mortgage in the ‘‘Hinglish” form, 
All that they decide is that the mortgagee 
does not get all the legal rights of the 
mortgagor. They say thatthe transfer by 
way of an “English” mortgage would 
amount to an absolute transfer but for the 
proviso for redemption. They do not say 
that the proviso for redemption has this 
effect : that the mortgagee cannot realize 
the rents or that the rents realized by the 
Reciever appointed in the mortgagee’s suit 
are not payable to the mortgage. These 
questions are not contemplated or consider 
ed. The question for decision was whether 
there. was privity of estate between the 
mortgagee and the lessor of the mortgagcr, 
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and their Lordabips held that there was 
no such privity as the mortgagee had not 
acquired the entire legal estate of the 
mortgagor's lessee. The decision dces not 
in my opinion throw any light on the point 
which has to be determined. It does not 
indicate that the principles of English Law 
will not apply in the solution of the ques- 
tion which has to be determined in this 
motion, nor that the mortgages has noe 
rights to the rents. Learned Counsel for 
the petitioner argued that as the mortgagee 
did not get the entire legal estate of the 
mortgagor, he could not acquire the right 
to the rents, I punal 
with this view. Theright to collect and 
appropriate the rents is not inextricably 
bound up with the entire legal estate. It 
is detachable from the other rights of 
ownership, and a person may acquire this 
right without necessarily having to acquire 
all the other rights of ownersbip, whether 
in this case there has been this detachment, 
and acquisition will depend ultimately on 
the construction of the terms of the morte 
gage deed. I think that the position of 
the mortgagee in this case so far as the 
right to the rents and arrears of rent is 
concerned is thesame as that of a mort- 
gagee under the English Law, and that 
the fact that in India there is no distinction 
between the legal and equitable estate does 
not in any way make his position different 
so far as this right is concerned. The view 
of Page, C. J. in the Rangoon cases referred 
to above is good law, and there is nothing 
in tLe decision of the Judicial Committee 
in the case mentioned above which in 
any way indicates that this view is not a 
correct one. In my opinion the petitioner 
is not entitled either to the arrears of rents 
due since the appointment of the Receivers 
in this suit, i. e., since December 18, 1928, 
or tothe rents collected by the Receivers 
since the date last fixed for redemption, 
ice. since August 7, 1938. The Receivers 
shall pay to the Prudential Assurance Oo. 
Ltd., all such rents and the Prudential 
Assurance Co. Ltd., shall be entitled to 
collect all arrears of rent due since Decem- 
ber 18, 1928. As regards the rents collected 
pefore August 7, 1938, they will be paid 
“ to the petitioner who will also be entitled 
to any arrears prior to Décember 18, 1928, if 
- they are recoverable.. There remains the 
question of costs. As part of the subject- 
matter of this -application has “been 


- referred to the Master, I consider that the. 


question -of ‘costs should be’ reserved 
““untbil the report of the Master is disposed of.- 


Woe 
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Let the reference be marked as an urgent 
reference, : 25 


8. ` Order a ccordingly. 
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Civil Procedure Code (Act V of 1908), O. XLI 
r. 23, 38. 2'2),151, 115—Order of remand not falling 
under O. XLI,r. 23—No appeal lies even if Judge 
purported to act under that rule—All issues except 
one decided—Case tried fully—Decision is not one 
on preliminary point—Some cardinal iasues 
conclusively decided by lower Appellate Court—Suit 
remanded for fresh trial — Decision is decree and is 
appealable—Inherent power cannot be used when 
matter is expressly dealt with in Court—Use of such 
power—Order is revisable—Restitution —A ppeal— 
Order of restitution under inherent power és 
appealable as decree— Practice Remand—It is 
undesirable to send case back to first Court fo new 
trial and at same time to decide some of issues — 
Court Fees Act (VII of 1870), s. 13 Proviso—Remand 
not covering whole subject-matter of suit—Refund of 
whole Court-fee paid, if proper. 

No appeal lies unless the right has been expressly 
conferred by statute. So far as remands are con- 
cerned, an appeal lies only when the remand is under 
O. XLI, r. 23, Oivil P. O. It follows that there can 
be no appeal from an order of remand unless it falls 
under ©. XLI, r. 23, or unless it oan be said to 
amount to a decree within the meaning of s. 2 (2). 
It is impossible to hold thatan order of remand 
which does not and cannot fall within the purview 
of O. XLI, r. 23, must nevertheless be deemed to 
have been one under it simply because the Judge 
purported to act in accordance with ite provisions. 
The rights conferred are ones of substance and 
cannot be enlarged or whittled down by what 
Judges do or purporttodo. These rights go to the 
very roots of the Court's jurisdiction. Where there- 
fore an order of remand does not fall under O. XLI, 
T. 23, no appeal lies eyen ifthe Judge has purported 
to act under O. XLI, r. 23. 160 Ind. Cas, 202 (5) 
dissented from. [p. 568, col. 2.] ; 

[Oaee-law discussed.] 

The remand contemplated by O. XLI, r, 23, 
Civil P. O. is one made in a case where the first 
Oourt has disposed of the suit on a preliminary 
point so as to exclude evidence of essential facts. 
Where every single issue which the parties had 
raised in the first Oourt ig decided except one and 
the parties were not shut out from adducing any 
evidence they pleased upon it and the decision came 
later, after the case had been tried as fully as the 
parties desired, a decision of such kind cannot be 
considered as one upon a preliminary point. Saiyid 


‘ Muzhar Hossain v. Bodha Bibi (17), relied on. [p. 


569, col. 2.1 : 

Where the decision of the lower Appellate Court 
conclusively determines, so far as that Court is 
concerned, some at least of the cardinal issues in 
and remands the case for new trial, the 
decision fulfils the provisions of the definition of 
the decree and is therefore appealable, Saiyid 
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Muzhar Hossain v. Bodha Bibi (17), and Rahimbhay 
Habibhay v. Turner (18), relied on. {p. 570, col. 1.1 

The Court has an inherent power of remand, byt 
not only must the power so conferred be sparingly 
used but Courts have no power whatever to resort 
to 8. 151 when the matter is expressly dealt with 
in the Code, andif:theydo so they act without 
jurisdiction and their orders are revisable, 103 Ind. 
Oas. 864 (11) and 103 Ind. Oas. 722 (12), relied on. 
[p. 570, col. 2. 

Obiter:—The order of restitution under the in- 
herent powers of the Court as opposed to 8.144 of 
the .Civil P.O, would be appealable as a decree, 
120 Ind. Oas. 807 (14), relied on. "p 569, col. 1.] 

It is undesirable to send a cage back to the first 
Court for a new trial and at the same time decide 
some of the issues. If it should be necessary in some 
extraordinary circumstances to have a fresh trial 
then the Appellate Court should be careful not to 
prejudge some of the issues. {p. 571, col. 1.) 

Where the remand order has not covered the whole 
ofthe subject-matter of the suit according tothe 
provisions in the proviso to s. 13, Court Fees Act an 
order directing refund of the whole of the court-fees 
paid on appeal is wrong, [p. 568, col. 1.] 

Misc. A. from an order of the Court of 
the District Judge, Raipur, dated July 31, 
1936. 4 

_ Mr. Abdul Razak, for the Appellant. 

Rai Bahadur D. N. Chowdhary, for Res« 
pondents Nos, 1 to 5, 5 


Judgment.—This is an appeal against a 
remand order in which a preliminary 
objection is raised that no appeal lies. It 
is argued that the only type of remand 
order which is appealable is one under 
O. XLI, r. 23, of the Civil P. O., and that 
only because it has been made appealable 
by O. XLIII, r. (1) (u). Itis urged that 
the order in this case is not covered by 
these provisions. 

The facts are these, The second defen- 
dant Sundarlal and his brothers, the 
third, fourth and fifth defendants, as also 
one Balmakund, the eldest son of Sundar 
lal, mortgaged the house in dispute to the 
first defendant Sheqlal? The latter sued on 
his mortgage and obtained a final decree 
for foreclosure, The plaintiffs are the sons 
and wife of the mortgagor. They sue for 
a declaration that the mortgegee obtained 
no rightto the Louse under his decree and 
that therefore he has no right to dispossess 
the plaintiffs. 

Their case is that the morigagors (the 
defendants Nos, 2-5) formed a joint Hindu 
family which owned various items of pro» 
perty including the house in suit. They: 


‘partitioned in 1920 and the house in suit- 
was allotted to the shares of Mst, Ratan: 


Kuwar Bai, the mother of the mortgagors, 
and Mst. Rup Kuwar Bai, the wife of the 
second defendant Sundarlal. The mortgage 
was effected in 1922, after this partition, 


SHEOLAL v. JUGAL KISHORE (NAG,) 


567 


at a time when the mortgagors had no 
title to the property. Therefore the 
Plaintiffs asked for the declaration men- 
tioned above. 

They also stated that they were not 
bound by the decrée in the previous suit 
because they were not parties to it, and 
so claimed a right, in the alternative, to 
redeem. 

e The learned trial Judge found that there 
was no partition and that the property in 
suit was the joint family property of the 
mortgagors (the defendants Nos. 2-5). He 
also found that the property being their 
* property they had a right to mortgage 


On the alternative prayer for redemption 
the learned Judge held that the plaintiffs 
were bound by the former suit even 
though they were not parties to it and 
that therefore they had no right of redemp- 
tion. The suit was thus dismissed. 

Other issues, such as fraud, a com- 
promise, etc., were also raised and the 
learned Judge gave his findings on all 
except one minor sub-issue which, in his 
opinion, did not arise, There were in all 
8 issues, of which 6 were divided up into 
15 sub-issues. There were thus 16 separate 
findings which between them covered all 
the points raised in the first Court except 
one minor point about estoppel. 

The plaintiffs appealed to the lower 
Appellate Court and the learned Judge 
there while agreeing with the lower Court's 
findings on the question of partition held 
that that involved questions of legal 
necessity and the like which had not been 
put in issue and which he thought ought 
to have been tried. He also held that the 
plaintiffs, if they failed on the other 
grounds, had aright to redeem. He there- 
fore remanded the case for a fresh decision, 
The operative part of his order is in these 
terms: 

“I therefore set aside the decree of the lower 
Court and remand the suit to it for a fresh 
decision in advertance to the above remarks. The 


appellants will receive refund of the court-fee paid 
on the memo. of appeal.” 


The learned Judge does not say that 
he is remanding the case under O. XLI 
rT. 23, but as he ordered a refund of courte 
fees, it was argued on behalf of the 
appellant that it must be presumed that 

he acted under that order and rule, 
because, according to the appellant's cone 


tention, a refund is only permissible when: 


the remand is under that provision of 
law. He relied on s; 13 of the Court Fees 
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Act and on-Jagannath v.- Maruti 


Hall Dutt (2). E. . 

The respondents urge that that is no 
test because a Court is competent to order 
a refund of -court-fees even when the 
remand is under s.151 of the Civil P. O. 
and they rely on Gendo v. Radha Mohan 
(3) and Central Bank of India Ltd. y. 
Thakur Das (4). 

We need not say anything about that 
here because even if we assume for the 
purpcses of this appeal that the lower 
Appellate Court purported to act under 


O. XLI, r. 23, it would, in our opinion, , 


make difference to the ultimate 
result. 


But while on this question we feel con- 
strained to observe that the order of refund 
in this case was wrong because the 
proviso to ge 13 of the Court Fees Act was 
overlooked, It is in these terms: 

“Provided that if, in the case of a remand in 
appeal, the order of remand shall not cover the 
whole of the subject-matter of the suit, the 
certificate so granted shall not authorise the appel- 
lant to receive back more than so much fee as 
would have been originally payable on the part 
or parts of such subject-matter in respect whereof 
the suit has been remanded.” 


no 


Part of the subject-matter here was the 
tight to redeem, and the lower Appellate 
Court has decided that in the plaintiffs’ 
favour. Therefore in no case could the 
plaintiffs have wholly failed. So also on 
the question of partition the lower Appel: 
late Court upheld the finding that there 
Was no partition and that the family was 
still joint. All that was left outstanding 
were questions of legal necessity etc, 
Therefore the remand order did not cover 
the whole of the subject-matter of the suit 
and consequently, according to the pro- 
visions in the proviso to s. 13, an order 
directing refund of the whole of the court- 
fees paid on appeal was wrong, 

Whatever the inherent powers of a 
Oourt’ may be it is clear that it cannot 
override an express provision of the 
Legislature under colour of those powers, 
Therefore whatever power the lower Court 
may have thought it was invoking this part 
of the order at any rate was wrong. 

; Turning back, however, to the main 


X (1) a L R 126 (128); 36 Ind, Oas. 241; AIR 1916 
ag. 17. 


g 
(2) 52 O 783 (787); 90;Ind. Cas, 426; A I R 1995 Cal. 
ne 29 0 w NG. 
) 1932 Lah 219 (220); 136 Ind, Cas, 559: 
33 P L R54; Ind, Rul. (1932) Lah. 239 i : 
(4) A I R 1933 Lah, 135; 141 Ind. Cas, 400; 34 P L 
R 270; Ind, Rul. (1933) Lah 118, 
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"question raised. ‘There are a number of 
~ cases, the following among them, which hold 
<- -bat if a Judge purports to act under 


O. XLI, r. 23, then the decision is appealable 
“even though the matter could not possibly 
have fallen within the purview of that rule. 
- Tatyarao v. Shrikrishna’ (5), Musammat 
Sahibji v.Mohamad Sarwar Khan (6), Gopal 
Singh v. Mangal Singh (7), Mohamad Ali 
Fakir v, Karam Ali (8), Agent, Bengal . 
Nagpur Railway v. Behari Lal Dutt (2), 
Pirm Gokal Prasad Har Prasad v. Ram 
Kumar (9) and Jagannath v. Maruti (1), 
With all due respect we are unable to agree. 

It is beyond dispute that no appeal lies 
unless the right has been expressly cone 
ferred by statute: Balakrishna U dayar v. 
Vasudeva Ayiar (10). The only rights of 
appeal given in the Civil P. O. from a 
decision of an appellate tribunal are those 
to be found in 5.100, and in s. 104 read 
with O. XLIII, r. 1. Sofar as remands are 
concerned, an appeal lies only when the 
remand is under O. XLI, r. 23 (See O. XLIII, 
T. 1 (u)). It follows that there can be no 
appeal from an order of remand unless it 
falls under O. XLI, r. 23, or unless it can 
be said to amount to a decree within the 
meaning of s. 2 (2). 

We find it imporsible to hold that an 
order of remand which does not and cannot 
fall within the purview of O. XLI, r, 23, 
must nevertheless be deemed to have been 
one under it simply because the Judge 
purported to act in accordance with its 
Provisions. The rights conferred are ones 
of substance and cannot be enlarged or 
whittled down by what Judges door pure 
Port to do. These rights go to the very 
roots of the Oourt’s jurisdiction, The Legis- 
lature has chosen to say that there shall 
be no appeal from an order of remand 
unless the matterefalls under particular 
provisions of the Codé. If it does not so 
fall, then the Court has no jurisdiction to 
act ‘under those provisions and it cannot 
confer jurisdiction upon itself by purport- 
ing todo that which it has no power to do. 
The attributes of jurisdiction lie in matters 

(5) 31 N L R 72 Sup; 160 Ind. Oas. 202; AIR 
1936 Nag. 8; 8 RN 160. 

(6) A I R 1928 Lah 116; 106 Ind, Oas. 842; 29PL R 
300; 9 L LJ 543. 

(7) A I R1928 Lah 341; 107 Ind. Oas. 284. 

(8) A IR 1935 Oal. 134 (135); 155 Ind. Cas. 506; 38 
O W N 1202; 7 R O 594, 

(8) 19 A L J 971 (974); 64 Ind. Oas. 878; A IR 19929: 
All, 254; 44 A 176. 

(10) 40 M 793 (801); 40 Ind. Oas. 650; A I R 1917 
PO 71; 441A 261; “165A LJ 645; 2 PL W101; 33 
MLJ 69; 26 OLJ 143;19Bom L R 715; (1917) M 
Colt 6 L W 501; 22 CW N 50;11 Bur L T 48 
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external to the order. 
to do with the actual decision. 


They have nothing 
*Therefore * 
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is-clear then that -an‘exactly similar order 
‘made under s, 151 must equally amount to 


if this matter does not come within the. a decree and so would be appealable for that 


ambit of O. XLI, r. 23, then. it is, we think, . 
clear that there could have been no remand 
under that rule. 


In Jagannath Y. Maruti (1) the appeal was ` 
No objection ` 


allowed as a matter of course. 
was taken to its. maintainability nor was 
the question otherwise raised. Therefore 
the only relevance of that decision so far as 
the right -of appeal is concerned is to 
indicate the prevalence of a certain practice, 
and this is what weighed wuh Pollock, J. 
in Tatyarao v. Shrikrishna (5). -With the 
utmost respect we cannot see how practice 
can confer a right of appeal, especially 
when the Privy Council have stated, as they 
have in Balakrishna Udayar v. Vasudeva 
Ayiar (10), that it is beyond dispute that 
the right does not exist unless expressly 
conferred by statute. We hold therefore 
that no appeal lies from an order of remand 
unless the conditions specified in O. XLI, 
r. 23, are satisfied, or unless the decision 
amounts to a decree. As tegards this we 
agree with the decision in Banka Behari 
Deb v. Birendra Nath Dutt (11) and Ch. 
Chandrika Prasad v. Mithu Rai (12) and 
we overrule Tatyarao V. Shrikrishna (5), 
It is necessary, however, to refer, to a 
decision of a Division Bench of this Oourt 
in Mst, Champabait v. Daulatram Sharma 
(13) to which one of us (Stone, O. J.) was 
a party. But as to that all we need say 
is that it does not decide the question now 
in issue. The case was dealing with a 
matter of restituticn under the inherent 
powers of the Court as opposed tos. 144 
of the Civil P. O. In our opinion a decision 
of that kind would be appeable as a decree. 
See Sarat Chandra Rakshit v. Subhashini 
Debi (14). And it would be so even if rese 
titution was ordered “under the inherent 
powers of the Court: See Maharaja Sasi- 
kanta Acharjee v, Jalil Baksha Munshi (15) 
and Gnanada Sundari Mojumdar v, Chandra 
Kumar De (16). Ithas not been doubted 
that an order falling under s. 144 is appeal» 
able because it amounts to a decree. It 


(11) 55 0 rae 103 Ind. Oas. 864; A I R 1927 Cal. 


850; 47 O 
soe (12) 6 Pat 380; 03 Ind. Oas. 722; AIR 1927 Pat 


fis A I R 1938 Nag 326; 179 Ind. Cas, 677; ILR 
(1939) Nag 350; 11 R N 307 

(14) 56 O 550 (552); 120 Ind. Cas. 807; AI R1930 
Oal 89; Ind. Rul. (1930) Oal 87. 

(15) 350 WN 105; 134 Ind. Oas, 1185; A IR 1931 
Osl 779; 53 0 LJ 49; "nd. Rul, (1931) Cal 65. 

(16) ai WN 290; 100 Ind, Oas. 735; A IR 1927 
Oal 28 


“reason, That is what the Division Bench 
really decides though the matter has not 
been placed quite in that way. Wae do not 


| an the decision can be extended bəyoud 
“that. 


We have next to decide whether the 
matter could have fallen under O. XLI, 
T. 23, that is to say whether the decision of 
the trial Court here was on a preliminary 
point, This is a question which has given 
rise to considerable controversy but we 
pest not examine the many authorities on 

he point, (theg aresto be found collected in 
Mulla’s Civil P, C., 10th Edition 1098), be- 
cause even if we give the wildest interpreta: 
tion to the words ‘preliminary point” sug- 
gested by these cases we are clear that it 
would not cover the present case? 

As we have shown, every single iesue 
which the parties had raised in the first 
Oourt was decided except one minor one 
about estoppel, and that depended upon the 
existence of a compromise which the first 
Court found had not been proved, and 
which as far as we can judge did not involve 
the taking of further evidence, In any 
event the issue was there and the parties, 
were not shut out from adducing any 
evidence they pleased upon it. The decision 
came later, after the case had been tried 
as fully as the parties desired. It is impos- 
sible, we think, to considera decision of 
that kind as one upon a preliminary point. 

Their Lordships of the Privy Oouncil 
considered this very question in Saiyid 
Muzhar Hossein v. Mst. Bodha Bibi (17) 
while dealing with s. 562 of the old Code 
which has now been replaced by O. XLI, 
r. 23, They stated that 

“the remand contemplated by s, 562 is one made 
in a case where the first Court has disposed of the 
suit on a preliminary point so as to exclude evi- 
dence of essential facts...... nor does it appear that 
any such evidence was excluded.” 

That is no more the case here than it was 
before their Lordships, The questions of 
legal necessity and the like for the deter- 
mination of which the present case has 
been remanded were not raised in the lower 
Court, and even if it be right and proper 
that the plaintiffs should be allowed to 
raise them here (we say nothing about that 
because we have yet tohear the parties on 
the merits), it cannot convert the decision 
of the first Court into one on a preliminary 
point. We are clear then that O. XLI, 


(17) 17 A 122 (116);22 IAl; 5M L J 20; 6 Sar 
580 (P 0). 
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T. 23, does not apply. and that therefore the 
order of remand is not appealable.as am 
order, A Hi : 

We have next to consider’ whether it 
amounts to a decree within the meaning of 
8.2 (2). Weare conscious that there are 
rulings which state that it cannot because 
remand orders under O. XLI, r. 23, have 
been specially made appealable as 
orders under O. XLIII, r. 1 (u) and have 
therefore been excluded from the scope of 
decrees, but here again we are with respect 
unable to see how that can remove matters 
from the ambit of the definition which would 
otherwise fall clearly within its purview. 
In our opinion the questfon kras been settled 
by the Judicial Committee. 

In Saiyid Muzhar Hossein v. Mst. Bodha 
Bibi (17) to which we have just referred 
their Lordships say : 
` “The case is analogous to that of Rahimbhoy Habib- 
bhoy v. Turner (18), decided by this Board in 1890 
and reported in Rahimbhoy Habibbhoy v. Turner 
(18). There the defendant denied his liability to 
account to the plaintif. The High Court affirmed 
his liability and directed an account. Of course the 
‘account might turn out in the defendant's favour. 
But their Lordships held that the order establish- 
ing liability was one which could never be ques- 
tioned again in the suit, and that it was the cardinal 
point of the suit. Therefore they thought that leave 
to appeal should be granted. In this case the will 
of Ibn Ali is the cardinal point of the suit, and as 
after the decision of the High Court that can never 
be disputed again, their order is final, notwithstand- 


ing that there may be subordinate inquiries to 
make, ' e 


What are the cardinal points in this 
case? One is whether thefamily of the 
mortgagors is joint or separarate, Accord» 
ing to their Lordships that has been finally 
‘decided by the lower Appellate Court. Then 
again there is the question of redemption. 
That alsois finally decided so far as the 
lower Appellate Court is concerned, Neither 
of these points could be raised again either 
in that or the trial Court. 

Now the definition of a “decree” is the 
formal expression of an adjudication which 

“so far as regards the Court expressing it, con- 
clusively determines the rights of the parties with 
regard to all or any of the matters in controvery in 
the suit and may bë either preliminary or final.” 

If we have interpreted their Lordships 
aright then it is clear that the decision 
of the lower Appellate Court conclusively 
determines, so far as that Court is considered 
two at least of the cardinal issues in the 
‘suit and therefore fulfils the provisions of the 
definition. We cannot see how the decision 
ean be lifted out of the ambit of the de- 
finition simply because the Legislature, whe- 
(18) 15 B155; 181A 6;5 Sar 639; 15 Ind, Jur. 35 
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ther by way of abundant caution or other- 
wise, has taken other decisions, which 


vould also have fallen within this defini- 


tion, out of it and made them appealable 
as orders. We consider therefore that the 
order in question is appealable, 

But even if we are wrong inthis it is 
certainly open to revision, We find, and 
Pollock, J., has made the same observation 
in Tatyarao v. Shrikrishna (5, that the 
provisions for remand are frequently mis- 
understood and abused by Appellate Courts 
in this Province, Similar observations were 
made by Stanyon, A.J. O., as long ago as 
1916 in Jagannath v. Maruti (1). We do 
not doubt that there is an inherent power 
of remand. In fact that becomes obvious 
when the changes between s. 562 of the 
old Civil P. O., and O. XLI, r. 23, are’ 
considered. This has been explained in 
Jagannath v. Maruti (1), and so we need 
not dilate upon it, buf what we desire most 
emphatically to emphasise is that not only 
must the power so conferred be sparingly 
used but that Courts have no power what- 
ever to resort tos. 151 when the matter is 
expressly dealt with in the Code, and that 
if they do so they act without jurisdiction: 
and their orders are revisable. As to 
this we agree with Banka Behari Deb v, 
Birendra Nath Dutt (11) and Ch. Chandrika 
Prasad Singh v, Mithu Rai (12), 

As Stanyon, A. J. O., has put it in 
Jagannath v. Maruti (1). 

“But the policy of the law, and therefore the in- 
tention and rule of the law, remains, that, except 
under O, XLI,r, 23, no case shall be remanded 
for a second decision by the trial Oourt which 
can finally be disposed of by the first Appellate’ 
Court: and, for this -purpose, plenary powers have 
been given to the latter tribunal under several 
rules of O. XLI, of the Oivil P. O., 1908. For ex- 
ample, r. 24 gives a power to resettle issues; r. 25 
provides for issues being referred down for trial 
and finding; r. 26 aflows the making and con- 
sideration of objections tô such finding, and rr. 27, 
28 and 29 embody provisions for the taking of addi- 
tional evidence by the Appellate Court,” 


In the present case the lower Court had 
ample power under O. XLIII, r. 25, to 
frame the necessary issues and refer them’ 
down to the first Court for trial and 
findings. It was therefore bound to retain 
seizin of the case and to use these powers.’ 
It had no power whatever in the face of. 
this rule to resort tos. 151. if indeed that 
was its intention, and still less to O. XLI, 
r. 23, which could not possibly apply, if 
that was what it meant to do. 

We are conscious that if the memorane-. 
dum of appeal is treated as an application 
for revision it is beyond time though it 
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is within time as an appeal, and that 
objection is taken to: such a course by the 
respondents. But in view of the rulings,, 
including those of this Oourt which state 
that an order of this kind is appealable 
quite apart from s, 2 (2), it is clear that the 
delay would have to be condoned. But we 
need not dilate upon that because, in our 
opinion, the order in this case (and we 
are not travelling beyond that because it 
does not follow that all orders of remand 
will stand cn the same footing) amounts 
to a decree and so is appealable as much. 
The parties will now be heard on the 
merits, 

Before, however, we conclude this order 
we desire to point out the undesirability 
of sending a case back to the first Oourt 
for a new trial and at the same time 
deciding some of the issues, If it should 
be necessary in some extraordinary circume 
stances to have a fresh trial then the 
Appellate Court should be careful not to 
prejudge some of the issues. 


8. Order accordingly. 


——- 


CALCUTTA HIGH COURT 
Appeal No. 719 of 1937 
July 25, 1940 
B. K. MUKHERJBA AND Lopar, JJ. 

TIKENDRAJIT GHOSH AND ANOTHER 

— APPELLANTS 
versus 
MRITUNJOY MONDAL-—PLAINTIFE 
AND OTHERS— RESPONDENTS 

Bengal Public Demands Recovery Act (III of 
1913), 8. 37—Sale held two months earlier than time 
mentioned in sale proclamation—Sale is not under 
Act—Civil Court can entertain suit to set aside such 
sale—S. 37, scope of—Jurisdiction—Civil Court— 
Principles stated. ; 

Where the certificate officer had no authority to 
hold the sale, it is nota sale under the Public De- 
mands Recovery Act at all, and the limitation of 
the special procedure laid down in the Act ceases to 
be operative and the party can have his remedy in 
an ordinary civil suit. The proclamation of the 
time and place of saleand the taking place of the 
sale atthe time andthe place advertised are con- 
ditions precedent to its being a sale under the Act, 
The sale held two months earlier than the time 
mentioned in the sale proclamation is not a sale under 
the Public Demands Recovery Act and the Civil 
Court is clearly entitled to interfere in such cases 
by setting aside the sale. 60 Ind. Oas. 759 (1), 
67 Ind. Cas. 375 (2) and Basharutulla v. Uma 
Charan (3), relied on. 

Where the allegation of fraud is negatived by 
both the Courts below no suit would lie in Oivil 
Court as laid down in 8. 37, Public Demands Reco- 
very Act. . i 

. -The exclusion.of the jurisdiction of the Civil Courts 
ja not to be readily inferred, but such exclusio 
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must either belexplicitly expressed or clearly implied 
Even if jurisdiction is so excluded, the Civil Courts. 
have jurisdiction to examine into cases where the 
provisions of the Act have not been complied with, 
or the statutory tribunal has not acted in confor- 
mity withthe fundamental principles of judicial 
procedure, 188 Ind, Oas. 231 (4), followed. 


A. from the appellate decree of the 


Sub-Judge, Khulna, dated January 
15, 1937. 

Mr. Praphulla Kumar Chatterji, for the 
Appellants.e 


Dr. Naresh Chandra Sen Gupta Messrs, 
Amarendra Mohan Mitra and Ramendra 
Chanara Roy, for the Respondents, 

B. K. Mukherjea, J.—The facts giving 
tise to this appeal may be shortly stated as 
follows : There was a certificate filed against 
the plaintif Mritunjoy Mondal by the Cer- 
tificate Officer of Khulna in respect of a 
public demand under s. 4, Public Demands 
Recovery Act.. The demand not being paid 
the certificate was executed and an order 
was passed for attachment and sale of cer- 
tain property belonging to the certificate- 
debtor fixing January 3, 1939 as the date 
of sale. In the sale proclamation however 
which was issued under r, 44, Sch. II, Public 
Demands Recovery Act, the date of sale 
was stated to be March 1, 1935. The 
property was actually sold on January 
3, 1935, and purchased by defendants Nos. 
2 and 3. The plaintiff made an applica- 
tion for setting aside the sale under s, 23, 
Public Demands Recovery Act, but that 
was dismissed. He thereupon instituted 
the present suit in the Oourt of the First 
Munsif at Khulna and prayed to have the 
sale set aside on tae ground of its being 
fraudulent and without jurisdiction. The 
Munsif who heard the suit held on evidence 
that the property was sold ona date 
different from that meationed in the sale proe 
clamtion but he was of opinicn that at the 
most, it was a material irregularity which 
might entitle the plaintiff to make an ap” 
plication for setting aside the sale under 
the provisions of the Act itself, but that as 
no fraud wae established, no suit would lie 
in a Civil Court In this view of the case 
the suit was dismissed, There was an appeal 
against that decision taken by the plaintiff 
which was heard by the Subordinate Judge, 
Khulna. The learned Subordinate Judge 
reversed the decision of the trial Court and 
decreed the suit on the ground that the sale 
was without jurisdiction. It is against this 
decree that the present second appeal has 
been preferred by the purchaser-defendants, 

Two points have been taken by the 
learned Advocate who appears ia support 
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of this appeal. It is contended, in the first 
Place, that the allegation of fraud being 
negatived by both the Courts below no suit 
would lie in Oivil Court as laid down in 
s. 37, Public Demands Recovery Act. The 
second ground taken, is that the insertion 
ofa wrong date in the sale proclamation 
was nothing more than an irregularity and 
would not make the sale null and void 
and that the remedy of the plaintiff was t 
approach the Certificate Office» for relie 
under the provisions of the Public Demands 
Recovery Act, itself. As regards the first 
Point we agree with the learned Advocate 
for the appellants that a suit of this descrip, 
tion is not contemplated by. s. 37, Public 
Demands Recovery Act. Both the Courts 
below have concurrently held that there 
was no fraud established in this case; and 
under s. 37 of the Act, a suit would lie in 
the Civil Oburb only when there is fraud. 
It has been held however in a series of cages 
that when the act of the revenue authorities 
“is wholly unauthorized and constitutes only 
a colourable exercise of the provisions of 
the statute, it is open to the Civil Court to 
grant relief to the aggrieved party under 
the provisions of general law and this jurise 
iction is not ousted by s. 37, Public De- 
mands Recovery Act: vide Reajuddin v. 
Sahanatulla, 60 Ind. Oas. 759(1) and Pratap 
Chandra v. Secretary of State (2). In other 
words, if the sale is one under the Public 
Demands Recovery Act, even though the 
Certificate Officer exercised his jurisdiction 
irregularly, it cannot be avoided by civil 
suit and the party aggrieved must take 
recourse tothe machiney provided in the 
Act itself. Where however, the Certificate 
Officer had no authority to hold the sale, 
and it was not a sale under the Public 
Demands Recovery Act at all, the limita- 
tion of the special procedure laid down in 
the Act ceases to be operative and the party 
can have his remedy in an ordinary civil 
suit. 

The controversy, therefore, narrows down 
to this as to whether the sale held in the 
. present case by the Certificate Officer was or 
was not a sale under the Public Demands 
Recovery Act. This leads us to the second 
point raised by the learned Advocate for 
the appellants. Under r. 46, Sch, II, Public 
Demands Recovery Act, which corresponds 
very closely to the provisions of O. XXI, 
r. 66, Oivil P. O., when immovable pro 
perty is ordered to be sold by public auction, 

(1) 60 Ind, Oas. 759, 


(2) 35 O L J 304; 67 Ind. Oas. 375; AIR 1999 
Cal. 101; 49 O 1026, 
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the Certificate Officer is required to cause 
a proclamation of the intended sale to be 
emade in the language of such Court, and 
such proclamation shall be drawn up after 
notice to the certificate-debtor and shall 
state the time and place of sale and certain 
other things fairly and accurately. Thus, 
before the sale takes place under the Act, 
it is necessary that the time and place of 
the sale should be advertised. In a case 
where an execution sale was held by the 
Court some hours earlier than the time 
mentioned in the sale proclamation, a suit 
was instituted by the aggrieved party to set 
aside the sale on that ground and for having 
a declaration of the judgment-debtor's right 
to the property sold which, it was alleged; 
stcod unaffected by the sale. ‘I'he suit was 
decreed by the QOourt of Appeal below and 
an appeal was preferred which was heard 
by Sir W. Comer Petheram, O. J, and Gordon, 
J. The case is reported in Basharutulla 
v.Uma Charan (3) at p. 795. Petheram, O. 
J., in affirming the judgmeni of the Court of 
Appeal below observed as follows: 

“It is perfectly true that there is no provision in 
the Oode that the sale shall take place at the time 
and place advertised, but it is clear that such a 
provision must be implied, and that consequently 
no sale can take place under the Oode except at 
the time and place advertised under the Code.” 

In the opinion of the learned Chief Justice 
the proclamation of the time and place of 
sale andthe taking place of the sale at 
the time and the place advertised were 
conditions precedent to its being a sale 
under the Code at all. In our opinion, 
this observation applies with all force to 
the facts and circumstances of the present 
case. Here, when the time advertised for 
sale arrived, the property was already sold 
and the bidders, ifthere were any, found 
that they were late by two months. In our 
opinion, the sale which was held on January 
3, 1935—and it was *two months earlier 
than the time mentioned in thé sale pro- 
clamation—was not a sale under the Public 
Demands Recovery Act. Itis not that the 
Oertificate Officer exercised his jurisdiction 
with irregularity—he assumed a jurisdic- 
tion which he did not possess, and the 
Civil Oourt is clearly entitled to interfere 
in such cases. As was observed by their 
Lordships of the Judicial Oommittee in 
a very recent case, Secretary of Sate v. Mask 
& Co. (4): 

(3) 16 O 794 (795), 

(4) 44 O W N 709; 188 Ind. Cas. 231; AI R 1940 
P O 105; I LR (1940) Mad. 599; (1940) 2 M 
67 I A222; 6 BR 73]; 13 RP 
610; 52 L W 1; 1940 OL R 367; 1940 O WN 679: 
71 O LJ 576; 42 Bom. LR 767 (P 0). i 
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“Tt is settled law that the exclusion of the juris- 
diction of the Civil Courts is not to be readily 
inferred, but that such exclusion must either be 


explicitly expressed or clearly implied. It is alsoe 


well-settled that even if jurisdiction is so excluded, 
the Oivil Courts have jurisdiction to examine into 
cases where the provisions of the Act have not 
been complied with, or the statutory tribunal has 
not acted in conformity with the fundamental princi- 
ples of judicial procedure.” = 

In the result, we agree with the decision 
of the lower Appellate Court and dismiss 
this appeal with costs, hearing-fee being 
assessed at two gold mohurs, The plaintiff- 
Tespondent must deposit the purchase money 
in Court, for payment to the purchasers 
appellants with interest at 6 per cent. per 
annum, from the date of sale to the date 
of deposit. 


Lodge, J,—I agree. 
S. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Second Appeal No. 616 of 1938 
April 25, 1940 
OOLLISTSR, J. 

NANAK— DEFENDANT—APPELLANT 
vETNBUS 
FAQIRA AND ANOTHER-—PLAINTIFFS— 
RESPONDENTS 

Limitation Act (IX of 1908), Art. 120—Plaintiff in 
possession of properiy filing suit. for declaration of 
title thereto on allegation that defendant was intend- 
ing to transfer the same and had declined to admit 
plaintiff's title— Allegation held did not constitute 
valid cause of action for suit. 

The plaintiff filed a suit for a declaration of his 
title to certain property which was in his possession. 
The cause of action which was alleged in the plaint 
was nothing more than an assertion that the defen- 
dant was intending totransferthe property and that 
he had declined to admit the plaintiff's title : 

Held, that it could not be said that this was an 
invasion of the plaintiffs’ right or even that it 
amounted to a clear and unequiyocal threat to invade 
that right. In the circumstances there was no valid 
cause of action for the suit, 102 Ind. Oas. 172 (L), 
127 Ind. Oas. 737 (2) and 153 Ind. Cas. 73 (3), relied 
on. 


S. A. from the decision of the Sacond Oivil 
Judge, Saharanpur, dated February 24, 
1938. ` 

Mr. G. S, Pathak, for the Appellant. 


Mr. B. Malik, for the Respondents. 


dJudgment—tThis is a defendant's 
appeal. The plaintiffs are the sons of one 
Mula, deceased. It was alleged in the plaint 
that Mula was the owner of the property 
in suit and that on April 27, 1876 he 
executed a deed of sale in favour of his 
sister, Mst. Siri, but this deed of sale was a 
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sham and collusive instrument, the inten 
tion being not to pass title to the ostensible 
vendee, but to defraud the vendor's cre- 
ditors, It appears that mutation was not 
effected until 1887 by which time danger 
to the properiy was ,apprehended from a 
creditor named Bishen Lal. In 18388 Bishen 
Lal had this property attached. Musammat 
Siri objected under O. XXI;r. 58, Civil P, O., 
but her objection was dismissed. Within a 
month after the passing of that order Mula 
and Mst, Siri jointly executed a usufructuary 
mortgage in favour of one Mst. Bhoi, and 
Bishen Lals decree was liquidated out of: 
the mortgage money. The plaintiffs have 
instituted this quit fpr a declaration of their 
title as against the defendant, who is a son 
of Mst. Siri. 

The defence was that the sale deed of 
1876 was genuine, that the defendant had 
been in possession ever since that time and 
that the suit was barred by limitation and 
by s. 42, Specific Relief Act ; and a plea of 
title by adverse possession was also set up. 
The trial Court found for the defendant and 
dismissed the suit, but the lower Appellate 
Court has found against the defendant on 
all points and has decreed the suit as prayed. 
Three points have been taken before me by 
learned Counsel for the defendant-appellant, 
These are that the suit is barred by limita» 
tion, that it is barred by s. 42, Specific 
Relief Act, and that the defendant has 
acquired title by adverse possession. As 
regards limitation, it is conceded by learned 
Counsel for both parties that the Article 
applicable is Art. 120, Lim, Act, which 
prescribes a period of six years from the 
date when the right to sue accrues. Learned 
Counsel for the defendant-appellant pleads 
that the plaintiffs had a cause of action on 
April 27, 1876 when the sale deed in favour 
of Masi. Siri was executed, and that at least 
they had a cause of action in 1888 when 
mutation was effected He therefore pl2ads 
that the suit is time-barred. 

This was a suit for a declaration of title 
on the ground that the sale deed of 
April 27, 1876 was a sham, fictitious and col» 
passing no title. The 
Plaintiffs’ possession of the property was 
not discontinued and therefore it was suffi- 
cient for them to pray fora declaration of 
title. There is no controversy before me on 
this point. The cause of action as alleged 
in the plaint is a vague allegation that the 
defendant was intending to alienate the pro- 
perty and that, when the plaintiffs asked 
him to admit their title, he declined to 
abandon the intention which he had con» 
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ceived. This is the cause of action upon 
. which the suit is based, and the main ques- 
tion for determination in this appeal is 
whether this allegation does in fact amount 
to a cause of action giving the plaintiffs 
a right of suit, In Faujdar Singh v. Baldeo 
Singh (1), there is the following observation 
of Iqbal Ahmad, J, at p. 598: 

“The plaintifis being in possession of the property, 
it was not obligatory on them to file a suit for a 
declaration of their title unless and until thei? 
title to the property was denied by the defendants 
and the denial had the effect of disturbing their 
possession or doing them some other injury that was 
not capable of being remedied otherwise than by a 
suit for a declaration......” ne 

Then there is a decision of the Judiciab 
Committee, Bolo v. Kokan (2), At p. 272 
their Lordships say : 

“There can be no ‘right to sue’ until there is an 
accrual of the right asserted in the suit and its 
infringement or at least a clear and unequivocal 
threat to infringe that right by the defendant 
against whom the suit is instituted.” 

This decision was relied upon by Baj- 
pai, J., in Shiam Lal v. Muhammad Ali 
Asghar Husain (3). At p. 176, second 
column, that learned Judge observed as 
follows : 

“It is said in the plaint that the cause of action 
arose on December 27, 1929 or thereabout when 
the defendants finally denied the plaintifi’s right. 
This statement of the plaintiff would not give the 
plaintif a right to sue. If the plaintiff asked for 
an acknowledgment of his right from the defen- 
dants some time in December 1929 and the defen- 
dants refused to acknowledge the plaintiff's right, 
that would not give the plaintiff a right to gue. 
The fresh act must be on the part of the defendants 
which can be said to amount to a fresh invasion 
of the plaintiff's right or a fresh attempt to cast a 
cloud on the plaintiff's title and not merely a 
denial of the plaintiff's title when the plaintiff 
attempts to assert his title because this denial 
would be merely a continuation of the denial made 
long ago.” 

In the present case, as I have already 
said, the cause of action which is alleged in 
the plaintis nothing more than an asser- 
tion that the defendant was intending to 
transfer the property and that he had 
declined to admit the plaintiffs’ title. It 
cannot be said that this was an invasion of 
the plaintiffs’ right or even that it amounts 
to a clear and uneguivocal threat to invade 
that right. In the circumstances it seems to 
me that there was no Valid cause of action 
for the suit out of which this appeal has 
arisen. The plaintiffs may or may not have 


(1) A IR 1927 All. 597 (598); 102 Ind. Cas, 172, 
(2) AIR 1930 PO 270 (272); 127 Ind. Oas. 737; 57 I 
A 325; 11 L 657; (1930) A L J 1188; 32 L W 338; 34 O 
W N 1169; 59M L J 621; Ind. Rul. (1930) P O 353; 
32 Bom. L R 1596; 52 O L J 450; 31 PL R 832 


P O). 
: (3) AI R 1935 All, 174 (176); 153 Ind, Oas. 73; 7 
RAS 
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had a cause of action when mutation was 
effected in 1887, The learned Judge holds 
dhat they had not. I express no opinion on 
this point since it is unnecessary for the 
determination of this appeal. Having regard 
to the cause of action alleged in the plaint, 
I think that the suit must fail. The suit is 
time-barred as regards the cause of action, 
if any, in 1887, and no fresh cause of action 
has yet accrued. From this point of view 
the suit is premature, In the circumstances 
there is no necessity to determine the other 
two points which have been pleaded by 
learned Counsel for the defendant-appellant. 
In the result I allow this appeal and set 
aside the decree of the lower Appellate 
Court and restore the decree of the trial 
Court ; but I direct that the parties shall 
bear their own costs throughout, Permis- 
Sion toappeal under the Letters Patent is 
refused. 


D. Appeal allowed. 


M ` 
af 
———— 


CALCUTTA HIGH. COURT 
Appeal No. 197 of 1939 
May 1, 1940 
Epauey, J. oe 
Firm RAMNARAYAN-JAGANNATH 
—-Drorgs- HOLBER— APPELLANT 
versus i 
RADHAGOVINDA DEBNATH— 
Juvament-DEBToB-—RESPONDENT ; 

Limitation Act (IX of 1908), Art, 182 :5\)—Ap- 
plication for transfer of decree to another Court 
for execution—Whether step-in-aid—Exzecution ap- 
plication, if should be pending at time of step to 
be taken in furtherence of execution— Presidency 
Small Cause Courts Act: XV of 1882), s. 35-S. 35, 
if empowers Registrar of Small Cause Court to pass 
judicial order—Order passed by Registrar fo 
transmission of decree, if judicial order. 
The law clearly contemplates that if a decree is 
legally capable of being executed; a decree-holder 
may either apply for itsexecution by filing an ap- 
plication under O. XXI,r.11, Oivil P..0., or apply 
for some step tobe taken in furtherance of any 
execution proceedings which he -may thereafter 
think it necessary to initiate, and in the latter case, 
it is not necessary that an application for execu- 
tion should actually be pending at the time when 
he files his application. For instance, the decree- 
holder would adopt a perfectly valid procedure if 
he applied ina suitable case to the Court which 
passed the decree forthe transmission of the dec- 
ree to another Court for execution and, after this 
transfer had been effected, applied to the transferee 
Oourt for the execution of the decree, An. applica- 
tion to transfer a decree to another Court for exe- 
cution must, therefore, be regarded as a step-in- 

aid of execution. 
[Case-law referred to.) 
The language of s. 35 of the Presidency Small 
Cause Courts Act is sufficiently wide to empower the 
kegistrar to- make any order in respect of execution 
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matters’ which a Judge of the Oourt “might make 
under this Act,” An order for transmission of a 
decree made by the Registrar of the’ Small Oause 
Court, upon an application made in accordance witk 
law, must, therefore, be regarded as a judicial 
order on an application made in accordance with 
law. 


A. from the appellate order of the Dis» 
trict Judge, Bakergunj, dated February 28, 
1939. : 


Mr. Sudhir Kumar Acharjee | for Mr. 
Chandra Sekhar Sen, for the Appellant, 


Messrs, Hem Chandra Dhar and Provash 
Chandra Basu, for the Respondent. 


Judgment.—This appeal is directed 
against the order of the learned District 
Judge of Bakergunj, dated February 28, 
1939, in which he held that a certain ape 
plication for execution was time-barred. 
The decree-holder is the appellant in this 
case and he was seeking to execute a decree 
which he had obtained in the Presidency 
Small Cause Court on July 23, 1926. It 
appears that an application for the execu- 
tion of this decree, which the decree-holder 
had filed on July 16, 1989, was dismissed 
for default on September 30, 1929, There- 
after, the record shows that the decree was 
sent on three occasions to the Court of the 
Munsif of Bhola for execution, viz., on 
December 13, 1929, December 5, 1932, and 
December 4, 1935, but on each occasion 
the decree appears to bave been returned 
unexecuted. The application for execution 
“with which we are now concerned was 
filed on July 23, 1938, and it is contended 
on behalf of the judgment-debior that 
this application must be treated as time- 
barred as it was not filed within three years 
of the final order in the preceding execu- 
tion case, which was passed on Septem- 
ber 30, 1929. In this connection, it isargued 
that the subsequent, prozeedings under 
which. the decree was transmitted to the 


Court of the Munsif of Bhola for execution: 


cannot be regarded as stepssin-aid of exe- 
cution, The last of the orders under which 
the decree appears to have been transmitted 
to Bhola for execution 18 dated December 4, 
1925; and it is clear that, if this order can 
be regarded as an order in connection with 
an application to take some step-in-aid of 
execution within the meaning of Art. 182 
(5), Lim, Act, the application for execution 
which was filed on July 23, 193s, will not be 
time-barred. 


In the first place, it is argued that these . 


orders transferring the decree to the Bhola 
Court for execution should not be regarded 
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as steps-in-aid of execution because, on the 
material dates, no execution casa was 
actually pending. In support of this argu- 
ment reliance is placed upon some obser- 
vations of O. O. Ghose, J. in Amar Krishna 
v. Jagatbandhu Biswas (1). In that case the 
learned Judge observed that 
“to take some step-in-aid of execution must mean 
some proceeding to obtain an order of the Oourt in 
furtherance of the execution of the decree............ 
it must be remembered that a step-in-aid of execu- 
Sion can only,be taken in the course of an execution 
proceeding which is peading or capable of being 
kept alive and there can be no stup-in-aid of execu- 
tion where the execution itself is already barred.” 
In the case with which we are now dealing 
eit seems to be clear that the orders for the 
transfer of the-decyee to the Munsif’s Court 
of Bhola, which were made on December 13, 
19-9, December 20, 1932, and December 4, 
1935, must have been made iz the ordinary 
course of business in pursuance of applica- 
tions which were filed under s> 31, Presi- 
dency Small Cause Courts Act. Further 
there is no doubt that, at the time when 
these orders were passed, the decree which 
it was sought to execute was still cap- 
able of being kept alive although no appli- 
cation for execution may have been pending 
at the time. The provisions of Art. 182 (5), 
Lim. Act, show that, in order to save 
limitation in the case of the execution of a. 
decree passed by a Court subordinate to this 
Court, au application for oxecution must be 
filed within three years of the final order 
made either in connection with a previous 
application for execution made ia accordance 
with law, or within a similar period of the 
final order passed on an application to take 
some step-in-aid of execution. In my 
view, the law clearly contemplates that, if a 
decree is legally capable of being executed, 
a decree-holder may either apply for its 
execution by filing an application under 
0, XXI, r. 11, Civil P. O., or apply for 
some step to be taken in furtherance of 
any execution proceedings which he may 
thereafter think it necessary to initiate, and 
in the latter case, it is not necessary that 
an application for execution should actually 
be pending at the time when he files his 
application. For instance, the decree-holder 
would adopt a.perfectly valid procadure if 
he applied in a suitable case to the Court 
which passed the decree for the transmis 
sion of the decree to another QOourt for 
execution and, after this transfer had been 
effected, applied to the transferee Oourt for 
the execution of the decree: Srinath 
(1) 59 O 760; 134 Ind. Oas, 922; A IR 1931 Oal, 


719; 540 LJ 201; 35 OW N1192; Ind, Rul. (1931) 
Cal, 922 (F B) 
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‘Chakrabarti v. Priyanath (2). 
The main question for decision, therefore, 
- in connexion with this appeal is whether 
an application to transfer a decree to ans 
- -other Court for execution should be regarded 
as astep-in-aid of execution. To my mind 
there can be no doubt that such an applicas 
‘tion must bé regarded as an application ‘to 
take some step-in-aid of execution and this 
“is the view.which was adopted by this Court 
‘in Rajbullabh Sahai v. Joy Kishen (3) 
Chundra Nath v. Gurroo Prosunno (4) and 
Ahed Bux v. Kinkar Chandra (5). In this 
connexion, it was observed by Mukerji, J. 


in Srinath. Chakrabarti v. Priyanath (2). 


that ` ee 
“a mere application to have a decree transferred to 
~ another Court is not an application for execution, 
Khetpal v. Tikam Singh (6) but we do not think 
it has ever been held that it is not a step-in-aid 
-of execution; in fact it is the first step that the 
‘Court which «passed the decree is called upon to 
give to a decree-bolder who stands in need of it 
-when execution has to be had in a different 
‘Court." 
In support of his contention that an order 
on an application for the transmission of a 
decree does not save limitation the learned 
. ` Advocate for the appellant places some 
' reliance on the decision of this Court in 
.. Chutterpat Singh v. Sait Sumari Mull (7) 
` which was approved by the Privy Council in 
Banku Behari Chatterjee v. Naraindas (8). 
-*The decision in Chutterpat Singh v. Sait 
Sumari Mull (7) however, depended on 
the question whether a certain order made 
by the Registrar, in pursuance of which a 
decree passed on the original side of this 
Court was transmitted to another Oourt for 
execution, constituted arevivor within the 
meaning of Art. 183, Lim, Act. It was held 
that to constitute a revivor of the decree 
there must be expressly or by implication 
a debtermination that the decree is still 
capable of execution, that such determina- 
tion must be by a Court or by a person duly 
qualified to make it and that the Registrar 
was nct clothed with the requisite authority 
for this purpose. The Obief Justice pointed 
out in his judgment that the conditions 


(2) 58 O 832; 132 Ind. Cas,149; AIR 1931 Oal. 
819; 520 L J 569; 350 WN 77; Ind. Rul. (1931) 
Oal. 533, 

(3) 20 0 29, 
(4) 22 O 375. 
(5) A IR 1935 Oal. 640; 158 Ind. Oas. 590;8 R O 


4, 

(6) 34 A 396; 14 Ind. Oas. 172; 9 A L 365. 

(7) 43 C 903; 36 Ind. Oas. 602; AIR 1916 Oal. 488; 
230 L J 645; 200 W N8829 (FB), 

(8) 54 O 500; 101 Ind. Oas. 24; AIR1927 PO 73; 
52 ML J 565; (1927) M WN 336; 4 OW N 474; 31 
OWN 589; 29 Bom. L R 850; 38 M L T 90;450 L 
J 507; 26 L W 180 (PO. 
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under which limitation may be saved in 
Arts, 182 and 183, Lim, Act, are essentially- 
different and’ Mukherji, J. also observed 
‘that it was not necessary in that case to 
decide whether “an application for trans» 
mission of a decree might not be deemed 
an application to take a step-ineaid of 
execution within the meaning of Art. 182 
(5), Lim. Act. In the casé with which we 
are now dealing there is no-question of the 
revival of a decree of a Court established 
by Royal Charter within the meaning of 
Art. 183, Lim. Act, It follows therefore 
that the decision in Chutterpat Singh v. 
Said Sumari Mull (7) is of no assistance to 
the appellants. 

Finally, it has been urged that a trans“ 
mission order made by the Registrar of tHe 
Small Cause Court cannot be regarded asa 
judicial order on an application made in 
accordance with law. In this connexion, I 
have already referred to the provisions, of 
8.31, Presidency Smell Cause Courte Act, 
from which it would appear that transmise.. 
sion orders in the Presidency Small Cause’ 
Court are only made on the application -of 
the decree-holder. It must therefore be 
presumed in this case that such an applica- 
tion was duly made, In my judgment the 
language of s. 35 of the Act is sufficiently 
wide to empower the Registrar to make 
any order in respect of execution matters 
“which a Judge ofthe Court might make 
under this Act.” I donot think. therefore ~ 
that there is any force in this argument 
which has been put forward on‘behalf of 
the respondent. It follows therefore that 
the application for execution which was 
filed on July 23, 1938 cannot be regarded 
as time-barred as it was filed within three 
years of the last order passed on an 
application to take some steps-in-aid of 
execution and thvg fulfils the requirements 
of Art. 182 (5), Lim.eAct. The judgment 
of the lower Appellate Court must there- 
fore be set aside. This appeal is allowed 
with costs throughout and it is ordered that 
execution do proceed. The hearing-fee in 
this Court is assessed at two gold mohurs. 
Leave to appeal under cl. 15 of the Letters 
Patent is refused. 


Ss. Appealjallowed. 
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CALCUTTA HIGH COURT 

Appeal No, 1337 of 1939 
July 8, 1940 6 
KHUNDKAR AND Loves, JJ. 
ANIL KUMAR DAS AND ANOTHER 
—DEFENDANTS—ÅPPELLANTS 
_. versus 

Smt. PROBHABATI MITRA 

—PLAINTIFEF—RgsPonDENT 


Bindu Law—Alienation—Legal necessity— Business e Binodini 


inherited by minors from father, principal source of 
maintenance — Money borrowed by guardian to im- 
prove finances of such business — If for legal neces- 
sity—Mortgage by guardian, of minor's property— 
Mortgagee satisfying himself as to legal necessity— 
Non-mention of necessity,in deed, if material—Debta 
—Debt by guardian — Lender making acequate 
enquiries as to legal necessity — If must prove its 
application for minor's benefit—Guardians and Wards 
Act (VIII of 1850), ss. 29, 30— Applicability of, to 
mere borrowing—Second appeal—Hvidence justifying 


finding of lower Appellate Court—Mere non-reference . 


in judgment, to particular contradiction, if justify 
rejection of finding by High Court. 

Where the business is inherited from the father, and 
the income from it is the principal source of main- 
tenance of the minors and more money is needed for 
` the efficient conduct of that business money borrowed 

to improve the finances of the business is money 
borrowed for the benefit of the minor's estate. 
-Hunooman Persaud Panday v. Babooece Munraj 
Koonweree (2),explained. [p. 579, cols, 1 & 2.| 

If it is proved that the mortgagee did in fact make 
enquiries and satisfy herself as to the existence of 
“legal necessity for the mortgage executed by guardian 
the fact that the true necessity was not mentioned in 
the recitals is of little importance. The recitals in 
the bond are merely a piece of evidenceas to the 
nature of the alleged necessity: they are not con- 
clusive on the point. [p. 579, col. 1] 

Ifa lender succeeds in proving that he made 
adequateenquiries and satisfied himself as to the 
necessity for a Joan, he need not prove that the money 
was actually expended for the benefit of the minor's 
property. Hunooman Persaud Pandey v. Babooce 
Munraj Koonweree (2) and Dalibai v. Gopibai (4), 
reliedon. (p. 580, col. 2.] 

The restrictions contained in s. 29 of the Guardians 
and Wards Act and the provisions of s. 30 do not 
apply to a mere borrowing of money by a guar- 
dian. [p. 580, col. 1,) e 

Where there is positiveeevidence on record which, if 
believed, is sufficient to justify the finding of the 
lower Appellate Court, the mere fact that the 
lower Appellate Oourt did not refer in his judgment 
toa particular contradiction does not justify the 
High Oourt in rejecting its finding, more especially 
asa similar contradiction was in fact considered and 
explained. [p. 578, col, 2.] 


A. from appellate desree of Additional 


rae Judge, Khulna, dated December 21, 
193°. 


Messrs. Prokas Chandra Mallik and 
Provansu Kumar Mallik, for the Appel- 
lants. 


Messrs. Gopendra Nath. Das and Sambhu 
Nath Banerjze (Sr), for the Respon- 
dent. l 
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Lodge, J.—This second appeal arises 
out of a suit on a mortgage bond. The 
material facts are as follows: One Akshoy 
Kumar Das died in the year 1925, leaving 
him surviving a widow and three sons. 
The eldest son Satish Chandra Das was 
the son ofa predeceased wife, the other 
two sons Anil Kumar Das and Sudhir 
Kumar Das were the children of the widow 
Dassi. The property left by 
Akshoy Kumar Das consisted of a dwelling 
house in thetown of Khulna and a stas 
tionery business which was being carried 
on under the name of Das Brothers’ and 


. was being managed by the eldest son 


Satish. On Fanufry 4, 1933 the widow 
Binodini Dassi applied to the District 
Judge of Khulna tobe appointed guardian 
of the persons and properties of her two 
minor sons, Anil Kumar and Sudhir Kumar, 
and on January 26, 1933 an order 
was passed allowing her application and 
directing her to furoish security. Security 
was duly furnished. The security bond 
was tested by the Nazir andon Febraary 
11, 1933 an order was passed by the Dig- 
trict Judge accepting the security and 
directing the drawing up of a formal order 
of appointment. Three days later, on 
February 14,1933 Binodini Dassi applied 
to the District Judge for sanction to 
the raising of a loan of Rs. 2,000 by 
mortgaging the undivided 2-3rd, share 
of the minors in the dwelling house, the 
purpose ofthe loan being to increase the 
capital of the stationery business. The 
learned District Judge directed that the 
application be put up in the presence of 
the Pleader on February 16, and on the 
latter date, after hearing the Pleader of 
the guardian passed an order that the 
application would be considered on further 
security being furnished. 

While this matter was still pending, on 
February 21, 1933, Binodini Dassi executed 
a mortgage bond in favour of the plaintiffs 
in respect of the undivided 2-3rds share 
ofthe minors in the dwelling houss and 
purporting to be in consideration of a 
loan of Rs, 1,500. In the recitals in the 
bond, it was stated that the money was 
needed for the education of the minors and 
for payment of debts incurred by their 
father, After this transaction was complet» 
ed, Binodini Dassi seems to have taken no 
further steps in the matter of furnishing 
fresh security as directed bythe Distriet 
Judge on February 16, 1933, with the 
result that on March 18, 1933, or nearly a 
month after the mortgage executed in 
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favour of the plaintiff, her application for 
permission to mortgage the minors’ pro- 
perty was refused by the learned District 
Judge on the sole ground that the guar- 
dian had failed to furnish addittonal 
security. Plaintiff inst#tuted a suit on the 
mortgage bond against the minors. Bino- 
dini Dassi hed already been discharged 
from guardianship at her own request, 
and the minors were represen‘ed in the 
suit by a Pleader guardian appointed 
by the Court. The defendants contested 
the suit, alleging (1) that ihe mortgage 
bond had not been executed by their 
mother Binodini Dassi; (2) that there 
was no passing of consideration; (3) that 
there was no legal necessity for the loan; 
(4) thatif it were found that there was 
passing of consideration, the money received 
was not expended for the benefit of the 
minors; and(5)that the mortgage was 
voidable at the inetance of tke minors, 
inasmuch as no sanction of the same 
had been obtained from the District 
Judge. 

The trial Court dismissed the suit bold- 
ing that though the bond was duly 
executed and registered by Binodini Dassi, 
there was no proof of the passing of consi- 
deration. The decision of the trial Court 
was reversed in appeal but on second 
appeal to this Court, the decision of the 
lower Appellate Court was set aside and 
the appeal remanded for further hearing, 
with a direction as to the manner in which 
the evidence should be ccnsidered. On a 
re-hearing of the appeal, the lower Appel- 
late Court came tothe following conclusions, 
namely (1) that the sum of Rs. 1,500 was 
paid to Binodini at Khulna as consideraticn; 
(2) thatthe plaintiff had made proper 
enquiries and had satisfied herself that 
there was legal necessity for the loan; 
(3) that the money had actually been spent 
for the benefit of the minors; but (4) that 
as no sanction for the mortgage had been 
obtained from the District Judge, plaintiff 
was entitled only to asimple money decree. 
The defendants have again appealed to 
this Court. : 

The learned Advocate for the appellants 
has contended that the learned lower Ap- 
pellate Court ignored material discrepancies 
inthe evidence as to the passing of con- 
sideration and that consequently the 
finding on that issue cannot be accepted, 
that the learned lower Appellate Oourt was 
wrong in holding that the plaintiff made 
adequate enquiries asto the necessity for 
the loan; that the learned lower Appellate 
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Court was wrong in holding that there was 
any legal necessity for the loan ; that the 
learned lower Appellate Oourt misunder- 
stood the evidence ou which reliance was 
placed to prove that money was actually 
spent for the benetit of the minors and 
that there was no evidence whatever to 
show that the money was so spent and 
lastly that the law on the subject of a 
. guardian’s powers to contract loans without 
the sanction ofthe Court had been mis- 
understood and misapplied by the learned 
lower Appellate Court. These contentions 
will be considered seriatim, The learned 
lower Appellate Court has found as a fact 
that the money was actually paid to the 
defendant at her house in Khulna, The 
husband of the plaintiff and one other 
witness deposed to this effect. It appears 
thatin a previous suit, the plaintiff at one 
stage had stated that the money was paid 
not to defendantbut to Satish Chandra 
Das at Howrah Station. Further. at one 
place in his evidence in this Court, the 
husband ofthe plaintiff also stated that 
the money was paid at Howrah. The learn- 
ed lower Appellate Oourt discussed the 
previous evidence of the plaintiff and gave 
his reasons for not attaching any value to 
this discrepancy, but he did not refer 
directly tothe contradictory evidence given 
by the husband of the plaintiff. We have 
been asked to hold that in the circumstances 
the learned lower Appellate Court's finding 
of fact should not be accepted. We are 
unable to take such a view. There was 
positive evidence on record which, if 
believed, was sufficient to justify the 
finding. The mere fact that the learned 
lower Appellate Court did not refer in his 
judgment to a particular contradiction 
does not justify us in rejecting his finding 
more especially as a similar contradiction 
was in fact considered @nd explained. The 
evidence on record shows that plaintiff 
had enquiries made in Khulna asto the 
necessity for the loan and learned of the 
application for sanction to the District 
Judge. She also learned that the stationary 
business had declined and that the guare 
dian Binodini was going from door to door 
begging for a loan. 

The order passed by the learned District- 
Judge onthe application for sanction was 
such as to justify any one in thiaking that 
sanction was being withheld merely until 
additional security was furnished ; in other 
words, that the District Judge was satisfi- 
ed as to the necessity for the loan, In 
our opinion, in the circumstances of the 
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case, the learned lower Appellate . Court 
had materials on which to come to the 
conclusion that adequate enquiries were 
made. The learned Advocate for the ape 
Pellants has pointed out that the necessity 
for the loan as set out in the application 
to the District Judge was different from the 
necessity assetout in the recitals in the 
mortgsge bond, and he has further pointed 
out thatthe necessity as set out in the 
Tecitals inthe bond has not been found 
established by the learned lower Appellate 
Court. Heargued thatthe plaintiff ought 
notto be allowed to prove any necessity 
other than that recited in the bond, and 
that consequently the Court should have 
held that no legal necessity had been 
proved. We are unable to accept this 
view, and we consider that if it is proved 
that the plaintiff did in fact make ens 
quires and satisfy herself as to the exis- 
tence of legal necessity the fact that the 
true necessity was not mentioned in the 
recitals is of little importance. The recitals 
in the bond are merely a piece of evidence 
as to the nature of the alleged necessity: 
they are not conclusive on the point, The 
learned Advocate has further contended that 
augmenting the capital of the stationary 
shop could not be regarded as a legal neces- 
sity for a loan, and has referred in this con- 
nection to the case in Hemraj Dattubuva v. 
Nathu Ramu (1). 


In that case the meaning of the phrase 
“benefit of the estate” which was the test 
applied in Hunooman Persaud Panday v. 
Babooee Munraj Koonweree (2), was consi- 
dered. The decision was that the phrase 
cannot be closely defined and that though it 
may include transactions which are not of a 
character to protect or preserve property 
of a minor, it would, in general, be difficult 
to justify transactiong which are not of such 
a character, The actual decision in that 
case was merely that a question of a Hindu 
minor was not entitled to alienate immov- 
able property belonging tothe minor simply 
on the ground that a very good price could 
be obtained for it. In the present case, the 
findings of fact are that the stationery 
business was inherited from the father of 
the minors, and that the income from it 
was the principal source of maintenance of 
the minors. The further finding is that 
more money was needed for the efficient 
conduct of that business, In the circum» 


(1) 59 B 525; 157 Ind. Oas. 408; A I R 1935 Bom, 
295; 37 Bom. L'R 427; 8 R B 66 (F B). 
(2)6 MI A 393; 18 W R 81; 2 Suther 23; 1 Sar. 552 
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stances we are unable to hold that money 
borrowed to improve the finances of the 
business was not money borrowed for the 
benefit of the minors’ estate. 

In considering whether the money bore 
rowed was actually Spent for tha banefit of 
the minors, the learned lowor Appellate 
Court relied on the statement of the assets 
of the minors furnished by their mother 

ein her application for guardianship, and on 
a subseqtfent statement filed by the guar- 
dian when subdmittingaccounts. Tae learn- 
ed Jadge omitted to notice that the second 
of these statements referred to the value of 


e the assets at beginning of Magh 1339, i. e. 


a date earlier than®*the date on which con- 
sideration for the mortgage passed, If there 
was in fact any increase in the assets 
between the datea referred to in the two 
Statements, that increase could not have 
been the result of this particular loan. As 
thera was no other evidence on which to 
base the finding, we agree with ths learned 
Advccate for ths appellants in holding that 
there is no evidence whatever to prove 
that the money was actually spent for the 
benefit of the minors. In remanding the 
appeal for re-hearing, the learned Judges of 
this Court observed : 

“It is necəssary to determine after carefully con- 
sidering the evidence, in the first place, whether 
the plaintiff made proper enquiries as mentioned 
above (i. e. ag to the existenca of necessity justify- 
ing the mortgage) and in the second place, if she 
fails on this point, whether the money was applied 
for the benefit of the minors.” 


This observation clearly indicates that 
the view then taken was that plaintiff was 
entitled to succeed if it was proved that 
she had made proper enquiries and had 
satisfied horself as to the legal necessity for 
the mortagage, whether the money was 
actually applied for the benefit of the 
minors or not. The learned Advocate for 
the appellants has argued that this is not a 
correct view of the law and he has con- 
tended that when a guardian has been 
appointed under the Guardians and Wards 
Act, a lender must prove not merely that 
due enquiry was made but that the money 
was in fact applied for the benefit of the 
minor. In support of his view the learned 
Advocate referred toa number of reported 
cases, in all of which the facts were essen- 
tially different from those of the present 
case. The only cass referred to by the 
learned Advocate, in which a loan as dis- 
tinct from an alienation of immovable pro- 
perty, was.considered was the case in 
Upendra Nath v. Shib Kumari (3). Tt 
AS 23 O W N 634; 52 Ind, Oas. 616; A I R 1919 Oal, 
393. 
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should be noted that under s. 27, Guar- 
diats and Wards Act, a guardian may, 
subject to the provisions of the Act, do 
all acts which are reasonable and proper 
for the realization, protection or benefit of 
the property. Other sections in the Act 
place restrictions on the guardian’s power 
to alienate or charge the immovable pro- 
perty of the minor. It follows that the res» 
tricticns . contained in s. 29 of the Act 
and the provisions of s. 30 do not*apply to 
a mere borrowing of money bya guardian. 
In Upendra Nath v. Shib Kumari (3), this 
Court was asked to consider the effect of 
the transaction treated as a simple loan 
and not as-a mortgage, but the Court 
declined to dosoon the ground that there 
wag no case made out of any enquiry as 
to the legal necessity for incurring a debt. 
The leading,case on this question is still 
that in Hunooman Persaud Panday v. 
Batooee Munraj Koonweree (2). In the 
headnote of that report occurs the following 
passage : 

“A lender ........ is bound to enquire into the 
neceseities of the loan, and to satsify himself as 
well as he can, with reference to the parties with 
whom he is dealing, that the manager is acting 
in the particular instance for the benefit of the 
estate. If he does enquire and acts honestly the 
real existence of an alleged and reasonably credited 
necessity is ‘not a condition precedent to tbe 
validity of his charge which renders him bound 
to gee to the application of the money.” 

‘This view has been consistently followed 
by the Courts in India, for an example: 
see Dalibai v. Gopibai (4). We have no 
hesitation therefore in holding that the view 
indicated in the order of remand was the 
correct view, and that if a plaintiff succeeds 
in proving that he made adequate enquiries 
and satistied himself as to the necessity for 
a loan, he need not prove that the money 
was actually expended for the benefit it 
the minor's property. In the result we are 
of opinion that the finding of fact properly 
arrived at by the learned lower Appellate 
Oourb are sufficient to justify the order 
passed by him. The appeal accordingly 
fails and is dismissed with costs. 


. Khundkar, J.—I agree. 


- Be Appeal dismissed, 
(4) 26 B 433; 4 Bom. LR 105, 
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Mst. LAL PARI—ÅPPLIOANT —APPELLANT 
Versus 
JANKI RAI AND OTHERS —DROREE-HOLDERS 
AND OTRERS—DEFENDANTS— RESPONDENTS 
Bihar Money-lenders (Regulation of Transactions) 
Act (VII of 1939), es. 11 and 13—Purchaser of 
*equity of redemption impleaded in mortgage suit and 
decree passed against him—Whether entitled to beng- 
fit of sa, 11 and 13. 
Section 11, Bihar Money-lenders (Regulation of 
Transactions) Act, was enacted for the benefit of 
all judgment-debtors and the benefit conferred by this 
egection cannot be confined only to a mortgagor and 
denied toa purchaser of the equity of redemption. 
If the purchaser ofthe equity of redemption was im- 
pleaded ina mortgage suitanda decree was passed : 
against him, he is a judgment-debtor and is as such 
entitled to the protection afforded by this section. 
Under s. 13 he is entitled to ask the Oourt toesti- 
mate the value ofthe property after hearing him as 
well as the decree-holder. 


Mrs. Dharmasila Lall, for the Appellant. 


Messrs. Bankim Chandra Mitra, M, K. 
Mukherjee and S. Mustafi, for the Respond- ` 
ents. 


Fazi Ali, J.—This is an appeal from an 
order passed by the Subordinate Judge of 
Mongbyrin an execution proceedings. The 
decree s.ught to be executed'is a mortgage 
decree which was obtained by the responds 
ent decree-holders against a number of 
persons including the appellant whois the 
purchaser of one out of four properties 
which are the subject-matter of the decree.’ 
The property in which the appellant is 
interested in the second property in a sche- 
dule which forms part of the decree and 
the decree provides that this property shall 
be sold last of all. The objection which was 
preferred by the appellant to the decree- 
holders’ application for execution was firstly 
that her property should not be sold along 
withother mortgaged properties, secondly, 
that no sale should be held unless all the 
properties were properly valued and thirdly, 
that she should be allowed to pay by instal- 
ments such part of the decree as remains 
unsatisfied after the sale of the other three 
properties, The learned Subordinate Judge 
in disposing of her objection has expressed 
the view that the Money-lenders Act has 
no application to the present case. The 
learned J :dge has stated that the Money- 
lenders Act has been passed to give relief 
to the debtors and not to persons who with 
their eyes open purchase ths property sub- 
ject to amortgage charge, In other words, 
the learned Judge was of the view that the 
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Money-lenders Act had no application to 
the case merely because the appellant was 
a person other than the mortgagor and 
because she had purchased the property 
after the mortgage with notice thereof. 

In my opinion, this view is erroneous, 
‘The Money-lenders Act (VII of 1939) des- 
cribes it as an Act “to provide for the 
regulation of money-lending transactions in 
the province of Bihar.” This Act repeals*® 
the greater part of the Money-lenders Act 
of 1938 Bibar Act (III of 1933). The Pre- 
amble of that Act stated that the Act was 
passed, because it was expedient to regulate 
money lending transactions and to grant? 
‘relief to debtors in the province of Bihar. 
Neither of these Acts defines a debtor but 
‘in s. 2 of the present Act itis stated that 
the judgment-debtor includes a certificate 
-debtor under the Bihar and Orissa Public 
Demands Recovery Act, 1914. This shows 
‘that the expression “debtor” has been used 
ina wide sense s0 as to include a judge 
ment-debtor. The real question which we 
have to considerin this case is whether 
5. 11,13 and 140f the Money-lenders Act, 
‘which the learned Subordinate Judge was 
-asked to apply to the present case, have 
any application or not, Section 11, em» 
powers the Court to direct payment of the 
amount due in respect of a loanor a mort» 
gage by instalment. Section 13 enjoins the 
-executing Oourt to estimate the value of the 
judgment-debtor’s property after hearing 
the parties and of that portion of such 
property the proceeds of the sale of which 
it considers will be sufficient to satisfy the 
decree. Section 14, provides among other 
things that the sale proclamation shall 
include only so much of the property of 
the judgment-debtor the proceeds of the 
‘sale of which the Oourt considers will be 
sufficient to satisfy the decree. 

On a reference to s. 11, it will appear 
that the person who isto apply to the Court 
‘for fixing instalment is “the judgments 
debtor’ and onhis application the Court 
may after notice to the decree-holder direct 
‘that the amount of the decree shall be paid 
“in such number of instalments and subject 
to such conditions and on such date as it 
‘considers fit, On a plain reading of the 
section it would appear that this section 
“ was enacted for the benefit of all judgment- 
debtors and in my opinion, the benefit cone 
ferred by this section cannot be confined 
only toa mortgagor and denied to a pura 
chaser of the equity of redemption, Ifthe 
purchaser of the equity of redemption was 
impleaded in a mortgage suit and a decree 
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was passed againsthim, he isa judgmente 
debtor and isas such entitled to the pros 
tection afforded by this section. It is also 
to be noticed that this section provides that 
the Court may fix instalment for the pay- 
ment of the decree notwithstanding any 
contract between the “money-lender and 
the person to whom the loan was advanced.” 
It seems to me that ifthe benefit of the 
section was intended to be confined only to 
the mortgagor, the expression “the person 
to whom the loan was advanced’? or some 
such similar expression, must have been 
used in the latter part of the section also. 
But as I have already stated the section 
clearly states that an order of instalment 
may be passed on the applicatioa of the 
judgment-debtor and not merely of the 
person to whom the loan was advanced. 
Section 13, Money-lenders Act; runs thus : 
“When an application is made before or after the 
commencament of this Act for the execution of 
decree passed in respect of a loan or interest on a 
loan by the saleofthe judgment-debtor's “property 
the Court executing the decree shall, notwithstand- 
ing anything to the contrary contained in any other 
law or in anything having the force of law, hear the 
parties to the decree and estimate the value of such 
property and ofthat portion of such property the 
proceeds of the sale of which it considers will be 
sufficient to satisfy the decree,” | 
This section clearly provides that before 
selling the judgment-debtor’s property, the 
Court shall hear the parties to the decree 
and estimate its value. In the present case 
one of the properties which the executing 
Court was called upon to sell was the ap» 
pellant’s property. As the appellant was 
one ofthe judgment-debtors it is manifest 


“that under s. 18 he was entitled to ask the 


Court to estimate the value of the property 
after hearing him as well as the decrees 
holder. Section 14 of the Act is entirely 
dependent on s. 13 and need not be dis- 
cussed. The learned Subordinate Judge 
discussed the evidence offered on behalf of 
the appellant in order to show ‘that tha 
‘value of the mortgaged property stated by 
the decree-holder is not unreasonable, but 
ashe has proceeded to deal with the ques- 
tion on the footing thatthe Money-lenderzs 
Act has no application, it is clear that he 
has approached the case from a wrong 
point of view. Uaders. 13, Monsy-lenders 
Act, itis the duty ofthe Court to hear the 
parties and estimate the value of the pro- 
perties to be sold under the decree. As 
however the learned Subordinate Judge was 
dealing with the case apart from the 
Money-lenders Act, there was no obligation 
upon him to fix the value of the properties. 
Under O. XXI, r. 66, Civil P. O., as ‘it stands 
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now, the Court has only to insert the 
valuaticn given by the decree-holder and 
tke judgment-debtor respectively in the sale 
-proclamation and it has to state that it does 
not vouch for the accuracy of either. From 
the judgment. of the Idarned Subordinate 
Judge it will appear that he was of the view 
that the present case was governed 
by O. XXI, r. 66 and not by the 
Money-lenders Act. The learned Subordi- 
nate Judge therefore could not be” expected 
to deal with the question of value with the 
same care as he would bave done, if he had 
realized that the case was governed by the 
Moneyelenders Act. The findings of the 
learned Subordinate Judge have therefore, 
in my opinion, to be scrutinized with partie 
cular care, 

In the present case the property in which 
the appellantis interested was purchased 
by her for a sum of Rs. 2,950 in June 1930. 
The property in question is a house in 
Begusarai. The decree-holders valued it at 
Rs. 1,000 only and the learned Subordinate 
Judge has expressed the view that this 
valuation is quite fair. The learned Subor- 
dinate Judge supports the valuation of the 
decree-holders by pointing out that “the tiled 
chhapar from the second storey has now 
been taken down.” It appears to me, how- 
ever, that the mere fact that the tiled chhapar 
has been taken down cannot affect the 
value of the house to a very Jarge extent. 
Again Items Nos. 3 and 4 of the mortgaged 
properties consist of 24 bighas of land which 
are situated by the side of a Local Board 
road. These lands have been valued by the 
decree-holders at Rs, 600 only. The appel- 
lant examined several witnesses before the 
learned Subordinate Judge to show that the 
lands being situated by the side of a road 
in the town of Begusarai was regarded as 
valuable and that the price of these lands 
according tothe witnesses examined by the 
appellant was Rs. 200 a catiah. The wite 
nesses stated that a number of persons are 
building their houses near about the place 
where these lands are situated and several 
kebalas were tendered in evidence to sup- 
port fhe statement made on behalf of the 
apfellant as to the value of these lands. 
On the other hand one of the decree-holders 
examined himself in the case and stated 
that the total value of these lands was 
Re. 600 only. 

The learned Subordinate Judge has ex- 
plained away tke kebaias on the ground 
that they relate to lands which had been 
purchased for residential purposes, whereas 
one portion of the land which was mort- 
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gaged is used for growing maize and another 
Portion is an orchard. He has also stated 
that the lands purchased under the kebala 
are at sufficiently long distance from the 
lands which are the subject of the mort- 
gage. Here again, the learned Subordinate 
Judge seems to have been at pains to 
demonstrate that the value given by the 
decree-holder was not unreasonable. In 

e doing so he overlooked the fact that even 
though a portion of the mortgaged lands 
may be used for growing maize and another 
Pcrtion is an orchard at present, it can also 
be used as a building site and therefore 
eits potential value could not. be ignored. 
The learned Subordinate Judge is not 
quite correct in saying that the lands which 
are the subject-matter of the kebalas are 
situated at a long distance from the morte 
gaged lands. One of these lands, according 
to the evidence offered on behalf of the ap» 
Pellants, is at a distance of one bigha and 
another plot of land is contiguous south of 
the mortgaged lands. 

In my cpinion the conclusion arrived at 
by the learned Judge cannot be accepted 
because it has been greatly influenced by 
the wrong assumption that he had made in 
deciding this case, namely, that it was 
governed by O, XXI, r. 66 and not by the 
Money-lenders Act. I think therefore that 
the order of the learned Subordinate J udge 
should be vacated and he should be asked 
to estimate the value of the properties in 
guestion under ss, 13 and 14, Money- 
lenders Act. I would therefore allow this 
appeal, set aside the order of the learned 
Subordinate Judge and remand the case 
to him for disposal according to law. The 
learned Subordinate Judge should proceed 
strictly in accordance with s. 13, Money- 
lenders Act, and after hearing the parties 
and such further “evidence as they may 
adduce estimate the value of each property 
and also decide whether only some or all 
the properties should be sold. As provided 
in the decree, the property No. 2in which 
the appellant is interested should be sold: 
last of all and before that property is sold 
the Court should consider whether under 
s. 11, Money-lenders Act, such portion of 
the decretal amount as remains unsatisfied 
after the sale of the properties other than 
the property No. 2 shall be made payable 
by instalment. Oosts will abide the result. 


Meredith, J.—I agree. 


D, Appeal allowed. 
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gage, if creates debt within meaning of s. 7(1)—Such 
mortgagor whether debtor within 8. 7 (2)—~— Last 
para, of 3,7 (2) makes Board final Judge as to whe- 
ther a person possesses qualifications required by 
the section — It. does not refer to adjudications 
as to nature of transactions entered into by him— 
S. 21(), applicability to suite relating to transaction 
which does not create ‘debt’ as defined in Act—Juris- 
diction of Board—Usufructuary mortgage — Order of 
Board treating amount secured as ‘debt’ and declaring 
it to have been charged under 3. 13 (2), is ultra vires 
—Civil Court can question validity of such order— 
Succession Act (XXXIX of 1925), s. 214—Mortgage 
—Suit on, for recovery of amonnt due, by sale of 
mortgaged property —Succesaion certificate, tf neces- 
sary—2J urisdiction—Civil Courts—Tribunal of special 
jurisdiction—Actions in excess of auch powers—Civil 
Courts, if can question such acts. 


T.P. Act, though not in force in the Punjab, yet 
the definitions of the various kinds of mortgages 
given init have always been accepted as correctly 
describing their essential ingredients and inci- 
dents. (p. 585, col. 1.] 

The principal characteristics of a usufructuary 
mortgage are that there is no personal liability of 
the mortgagor to pay, nor has the mortgagee a right to 
have the mortgaged property brought to sale. Where 
the rents and profits are to be set off against interest 
and the mortgagee is entitled to retain possession 
until such time as the mortgagor chooses to redeem 
on payment of the principal sum secured, the transac- 
tion is a usufructuary mortgage. |p. 586, cols. 1 & 2.] 

(Indian and English case-law referred to.] 


The essence of a “debt”, is the liability of the 
obligor which the obligee is entitled to enforce by 
action. Where therefore a transaction neither im- 
ports the personal liability of the obligor to pay, nor 
confers on the obligee the right to recover the 
amount by the coercive machinery of the law, it can- 
not be called a “debt”. A usufructuary mortgagor 
is under no liability to the mortgagee He is under 
no legal obligation to pay ; it is his option to redeem, 
if and when he chooses. `The interest of a “usu- 
fructuary mortgagee” is not therefore a “debt” within 
the ordinary meaning of that word. 10 Ind. Oas,812 
(10), 111 Ind. Oas, 218 (11) and 178 Ind. Oss. 12 (12), 
relied on. Fateh Chand v. Muhammad Bakhsh (13), 
explained and distinguished. 178 Ind. Cas, 177 (18), 
explained, [p. 587, col, 1.) 

The definition of the word ‘debt’ inthe Punjab Relief 
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of Indebtedness Act, s, 7 (1), is not exhaustive. It 
enlarges the ordinary meaning of ‘debt’, so as to 
include certain liabilities of the debtor enumerated 
therein andatthe same time it excludes from its 
purview certain other of his liabilities which would 
otherwise be included in it. A ‘“‘usufructuary mort- ` 
gage” does not create a debt” as defined ins ? (1) 
anda “usufructuary mortgagor” is not a “debtor” 
watan the meaning of s. 7 (2) of the Act. (p. 586, 
col. 2, 

The last paragraph of s. 7 (2) makes the Board 
the final Judge as to whether a particular debtor 
*possesses the qualifications required under the 
section. It does not refer to an adjudication as to 
the nature of the transactions entered into by him, 
4. e, whether or not they are debts as defined in 
the Act. In other words, all that this section pro- 
vides is that if the Board had decided that the 


eperson concerned earns his livelihood in one of the 


manners mentioned im the sub-section or that he 
has, or has not, lost his status for any of the rea- 
sons given in the “explanation,” its decision cannot 
be questioned in a Civil Court. [p. 589, cols. 1 & 2] 

Olause (c) of s. 21 refers to suits to recover a 
“debt,” it has no applicability to suits relating to 
transactions like a‘ usufructuary mortgage which, 
does not create a “debt” as defined in the Act, 
[p. 589, col. 2.] 

The jurisdiction of the Debt Conciliation Boards 
under the Punjab Relief of Indebtedness Act is 
limited to dealing with such ‘debts’ only as are 
defined in the Act, They have no authority to deal 
with transactions of any other kind with which the 
debtor might bevoncerned. If, therefore, a Board 
purports to pass an order, or make a declaratien in 
respect of atransaction which is not a ‘debt’ as 
defined inthe Act, it clearly doesso in excess of 
its jurisdiction, and its decision can be questioned 
in a Oivil Court. Hence, an order passed by the 
Board, treating the amount secured on a usufructuary 
mortgage asa “debt” and declaring that it hag 
begn discharged for all purposes and all occasions, 
is ulira vires of the Board, and Oivil Oourts are not 
debarred from entertaining the plea of the mortgagee 
that his mortgage is not affected by this order. 
170 Ind. Oas. 905 (22), 174 Ind. Cas. 962 (23), 169 
Ind. Oas. 268 (24) and 169 Ind. Oas. 323 (25), relied 
on. [p. 588, col, 2; p. 589, col. 2.) 

Obiter.—A succession certificate is not necessary 
for maintaining a suit by a mortgagee for recovery 
ofthe amount due by sale of the mortgaged proper- 
ty. Fateh Chand Y. Muhammad Bakhsh (13), doubted. 
[p. 587, col. 2.) 

(Oase-law relied on.] 

The powers of a tribunal of special jurisdiction 
are circumscribed by the statute under which it was 
constituted. Such tribunal must act within its 
powers, and so long as it does so, its orders, whether 
right or wrong, cannot be challenged except in the 
manner and tothe extent prescribed in the statute, 
and Courts of ordinary jurisdiction cannot question 
them. But where, and in so far as, its actions are 
in excess, or in contravention of the powers con- 
ferred on it, they are ultra vires and of no legal 
effect and obviously cannot have the same immuni- 
ty. Colonial Bank of Australasia v. Willan (19), 
Chairman of Giridhi Municipality v. Suresh Chan- 
dra (20) and 191 Ind. Oas. 65 (21), relied on, [p. 
588, col. 2.] 4 

§. As. from the decree of the Senior Sub- 


Judge, Amritsar, dated October 13, 1938. 
Mr. Achhru Ram, for the Appellant. 
Mr. Yeshpal Gandhi, for the Response 
dents. 
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Tek Chand, J.—The following seven 
cases have been referred by different 
Benckes of this Court to a Full Bench and 
as the questions involved are the same, they 
have been Leard together and will be dis- 
posed of in one judgment : R. 8. A. No. 1208 
of 19388, Amar Chand v. Hoshnak Singh: 
R. B. No. 1574 of 1938, Lachhman Singh V. 
Harnam Singh, etc.; R. 8. A. No. 518 of 1939, 
Bhagat Singh v. Khanu; R. S. A. No. 851 of, 
1939, Sardar v. Lal Khan, etc." R. S, A. 
No, 1323 of 1939, Labh Singh, ete., v. Parma 
Nand; R. 8. A. No. 1447 of 1939, Narindar 
Singh v. Narinjan Singh, etc.; R. S.A. No. 
1481 of 1939 Gurbachan Singh v. Gulab. 

The material facts areno longer in dis- 
pute and are substantially the same in all 
cases. In each case, a Mortgage with pesses- 
sion of agricultural land had been effected 
and the conditions were that the mortgagee 
would pay the land revenue, cultivate the 
land himself or through tenants and realize 
the produce, which will equalize interest, 
and that redemption would take place when- 
ever the mortgagor paid to the mortgagee 
the principal sum secured. There was no 
provision empowering the mortgagee to 
bring the mortgaged property to sale, nor 
was there any stipulation indicating that 
the mortgagor had incurred personal liabi- 
lity for repayment of the mortgage money. 
The mortgagee was put in actual possession 
of the land and (except in one case to which 
reference will be made presently) retatn- 
ed it till institution of the suit. It may be 
stated that none of these mortgages in- 
fringed the provisions of the Punjab Aliena- 
tion of Land Act; in some of them both the 
mortgagor and the mortgagee are members 
of agricultural tribes and in others both are 
non-agriculturists. After the passing of the 
Punjab Relief of Indebtedness Act, VII of 
1934, an application was made under s. 9 
of the Act before the Debt Conciliation 
Board, established in the area where the 
land concerned in each case is situate, to 
“effect a settlement cf the debt” due by 
.the mortgagor with his creditors. In the list 
-of debts, alleged to be due by him, the 
mortgage in question was also included and 
the mortgagee was mentioned as one of the 
ereditors The Board, in accordance with 
‘the provisions of the Act, served notice on 
the mortgagee to appear on the date fixed, 
The mortgagee however either did not 
- appear, or, if he appeared, did not produce 

the mortgage-deed nor did he sumbit a 
statement of the amount due to him on foot 
- of the mortgage. On this the Poard, treat- 
ing the amount secured on mortgage as a 
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“debt,” paseed an order under sub-s. (2) of 
s. 13 of the Act declaring that, as the morte 
gagee hadnot complied with the provisions 
of sub-s. (1) of that section, his mortgage 
“shall be deemed for all purposes and all 
occasions to have been fully discharged.” 

In three of these cases (R S.A. No. 1203 
of 1938, R. 8. A, No. 1574 of 1938 and 
R. S. A. No, 1447 of 1939) the mortgagors, 
on the strength of the order passed by the 
Board, instituted suits in the Civil Court 
against the mortgagee for possession of the 
mortgaged land without any payment. In 
three others (R. S. A. No. 518 of 1939, 
R. S. A. No. §51 of 1939 and R. S A, No. 
1323 of 1939) the mortgagees sued for a 
declaration that they were inlawful posses- 
sion as mortgagees and were entitled to 
retain it until redemption on payment of 
the mortgage money in accordance with the 
terms of the deed. In the seventh case 
(R. 8. A. No, 1481 of 1939), after the order 
of the Board, the mortgagor had taken for- 
cible possession of the land and, accordingly, 
the mortgagee sued for recovery of posses? 
sion, alleging that the mortgage was still 
subsisting, that the mortgagor's act was’ 
unlawful and that possession be restored to 
him till the mortgage ie redeemed as proe 
vided in the deed. In each case the mort-- 
gagee contended that the mortgage in his 
favour was ‘usufructuary’, that such a mort- 
gage does not create a ‘debt,’ nor is the mort- 
gagor a ‘debtor,’ as defined ins. 7, Punjab 
Relief of Indebtedness Act, and therefore, 
the Board had no jurisdiction to “effect a 
settlement” between them in respect of the 
mortgage and its order declaring that the 
mortgage shall be deemed to have been 
discharged was ultra vires, void and of no 
legal effect whatever. On behalf of the 
mortgagor these contentions were traversed, 
and it was averred*hat the order passed by 
the Board under s. f3 (2) was valid and 
proper and that Civil Courts had no jurise 
diction to question its validity or to adjudi- 
cate upon the question asto whether the 
mortgage had been discharged or was still- 
subsisting. 

Four of these cases (R, 8. A. No. 518 of 
1939, R. S. A. No. 851 of 1939, R, S. A. 
No. 1323 of 1939 and R.S, A. No. 1481 of 
1939) were heard by the same Subordinate 
Judge at Rawalpindi, who decided in favour 
of the mortgagee. On appeal the Senior 
Subordinate Judge, Rawalpindi, however, 
came tothe contrary conclusion and held 
‘that a usufructuary mortgage created a 
‘debt’ within the meaning of the Act and 
that Oivil Courts had no jurisdiction to 
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question the validity of the declaration 
made by the Board. In two other cases 
(R.S. A. No. 1574 of 1988 and R. 8. A. Now 
1447 of 1939) which are from Amritsar dis- 
trict, the trial Judges decided against the 
mortgagees and their decisions were upheld 
on appeal by the Senior Subordinate Judge 
and the Additional District Judge of Amrit- 
sar respectively. In R. S. A. No. 1208 of 
1938, the trial Judge decided in favour of 
the mortgagor, but his decision was seb 
aside on appeal by the Senior Subordinate 
Judge, Hoshiarpur. In all seven cases se- 
cond appeals were preferred in this «Oourt; 
two of which (R. S. A. No. 1208 of 1938 and 
R. S. A. No. 1574 of: 1938) came up for 
hearing before Skemp, J. sitting in Single 
Bench, who in an elaborate order terta» 
tively expressed his opinion in favour of the 
contentions of the mortgagee, but in view 
of the difficulty and importance of the ques- 
tions involved referred them to a Full Bencb. 
Subsequently, four other appeals (R. S. A. 
No. 1447 of 1939, R. S.A. No. &51 of 1939, 
R. 8. A. No. 1323 of 1939 and R.S. A. No. 
1481 of 1939) came up before Din Moham- 
mad, J., and the fifth, R. S. A, No, 518 of 
1939, before Dalip Singh J., and they also re- 
ferred them to the Full Bench. The two ques- 
tions which require decision are: (1) Does a 
morigage of the type described above create 
a ‘debt’ within the meaning of s. 7, Punjab 
Relief of Indebtedness Act ? and (2) Where 
after aDebt Conciliation Board, constituted 
under Part IV of the Act, has passed an 
order purporting to be under s.13 (2) of 
the Act, declaring that a particular debt 
shall be deemed to have been discharged 
for all purpcses and all occasions, is a Civil 
Court competent to decide that the ‘trans- 
action’ in question does not create a ‘debt’ 
as defined in the Act, and that the order of 
the Board was ultra vires and of no legal 
effect ? 


Before examining the provisions of the 
Act, itseems necessary to determine the 
exact nature of the transactions in question 
and the rights and obligations of the par- 
ties under them. From the conditions of 
the mortgages already given, it will appear 


that they are “usufructuary mortgages” as 


‘defined in cl, (d), s. 58, T. P. Act. That 
Act, of course, is not in forecein the Punjab, 
but the definitions of the various kinds of 
mortgages given in it have always been 
-accepted as correctly describing their essen- 
tial ingredients and incidents, This defini- 
‘tion is as follows: 

“(d) Where the mortgagor delivers possession or 
-expressly or by implication binds himself to deliver 
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possession of the mortgaged property to the mort- 
gagee and authorizes him to retain such posses- 
sion until payment of the mortgaga money, and 
to receive the rents and profits accruing from 
the property or any part of auch rents and profits 
and to appropriate the same in lieu of interest, or 
in payment of the mortgage money, or partly in 
lieu of interest and partly in payment of the 
mortgage money, the transaction is calleda “‘usu- 
fructuary mortgage”, and the mortgagee a usufructuary 
mortgagee.” 


, It will be seen that the characteristics of 
a usufructwary mortgage, as defined above, 
are: (1) - that the pessession of the morte 
gaged property is delivered, or agreed to be 
delivered, to the mortgagee: (2) that he is 
bo appropriate the rents and profits either 
(a) in lieu of .intesest, of (b) towards the 
principal, or (c) partly in lieu of interest and 
partly in payment of the principal; (3) that 
in none of these cases the mortgagor incura 
any personal liability to repay; and (4) as 
the mortgagor has not bound himself to ree 
pay (but may repay if and when he chooses) 
there can beno “forfeiture” and therefore 
the remedies by way of foreclosure or gale 
are not open to the mortgagee. 

These propositions are too well establish- 
ed to require an elaborate discussion. In 
Ram Narain Singh v. Adindra Nath (1) 
at p. 401 their Lordships of the Privy 
Council after examining the particular 
deed before them held that, having re- 
gard tothe nature of the desd which was 
a usufructuary mortgage only and to its 
terms, any personal liability on the part of 
the“ mortgagor was excluded.” Again, there 
is a large number of cases in which it has 
been held that a usufructuary mortgagee is 
not entitled to sue for sale of the property 
Chathu v. Kunjan (2), Sadashiv v. Vyane 
katrao (3), Umda v. Umrao Begam (4) and 
Luchmeshar Singh v. Dookh Mohan Jha 
(5), and where there is a stipulation 
to the contrary the transaction ceases to be 
one of “usufructuary mortgage” but is 
what isdescribed as an “anomalous mort- 
gage.” As stated in (2) above, usufrucs 
.tuary mortgages are of three kinds. Of 
these, the two described in (b) and (c) are 
self redeeming; the mortgagee kas to look 
tothe rents and profits only to re-pay 
himself and when his entire charge is so 
liquidated he must re-deliver possession 
of the mortgaged property tothe mortgagor 


(1) 44 O 388 (401); 38 Ind. Cas. 932; A I R 1916 
PO'119; 441 A 87: 21 ML T 12; 15 A LJ 107; (1917) 
M W N94; 32 ML J39;250 L J 121; 210 W N 383; 
19 Bom. Ù R 1194 (P 0). 

(2) 12 M 109, 

(3) 20 B 298, 

(4) 11 A 367; A W N 1889, 140. 

(5)24 O 677. 
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free from a'l encumbrances. A common 
instance of this kind of mortgage found 
in the Punjab, especially in the western 
districts, is the lekha mukhi mortgage 
where the mortgagee takes over the land 
and binds himself to keep the lIekha 
(account) of the produce, and as soon as 
the principal and interest have been paid 
off therefrom, he must surrender the pro- 
ferty to the mortgagor. In thismortgaga 
the mortgagor undertakes nb personal 
liability and while be is competent at 
any time toclaim redemption on payment 
of the amount found to be due under 
the mortgage the mortgagee is not entitled. 
tosue for his debt (per Plowden, J. in 
Gchimal v. Shera (6)). Another familiar 
instance of this kind of mortgage is the 
one permitted under s. 6 or s.14, Punjab 
Alienation of Land Act, in which the en- 
tire principal and interest is automatically 
wiped cff within a specified period, not 
exceeding 20 years, irrespective of whether 
the rent and profits actually realized by 
the mortgagee are more or less than the 
principal’ sum secured and interest due 
thereon. In this case also there is no per- 
sonal liability of the mortgagor to pay nor 
has tke mcrtgagee a right to bring the 
property to sale, 

The most common form of usufructuary 
mortgage however is that described in 2 
(a) above, and itis to this class that the 
mortgages in the cases before us belong. 
Here the rents and profits are to be set 
off against interest and the mortgagee 
is entitled to retain possession until such 
time as the mortgagor chooses to redeem 
On payment of the principal sum secured, 
This form of mortgage has been in vogue 
in India since ancient times, It was 
known to tke Hindu lawyers under the 
expressive name of bhog bandakam which 
literally means “mortgage (bandaka) by 
enjoyment (bhog).” It wasa mortgage for 
an indefinite period, during which the 
mortgagee enjoyed the usufruct and the 
mortgagor wasentitled toredeem at any 
time on payment of the principal. It re- 
tainedits popularity during the Mughal 
period, especially among the Muhammadan 
creditors who by obtaining possession of 
property (as a zar-t peshgi lessee and under 
other similar names) and appropriating the 
rents and profits till redemption, could 
find a safe investment for their money 
without charging interest. This form of 
mortgage is not peculiar to India alone. 
It has been described by Dr. Gkose and 

(6) 90 P R 1881. 
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other standard writers as analogous to 
what was known as a‘Welsh mortgage’ in 
Hogland, where it hes now become obsolete. 
But it has been the subject of judicial 
consideration in Ireland in recent times, 
and there are reported cases to which 
reference may usefully be made. In 
Balfe v. Lord (7) Lord St. Leonards deserib- 
ed a Welsh mortgage as one: 

“under which the lender goes into possession of 
the rents and continues to receive them until the 
party who borrowed the money, chooses to redeem 
and this he is always permitted todo, so that the 
peculiarity isthat while there can be no foreclosure 
on the part of the mortgagee, still the right of 
redemption subsists in the mortgagor.” ; 

More recently in Ireland, in Cassidy v. 
Cassidy (8), Johnson, J. described a Welsh 
mortgage as 

“a kind of security by which on the one sidethe 
landis assured tothe lender as his security— 
his possession of the land and enjoyment of the 
profits being inlieu of interest—wnhile on the other 
side, the borrower is under no personal obligation 
to paythe principal money butis entitled to 
redeem. at any time upon its payments,” 

Againin, Re Cronin (9) it was pointed. 
out that i 

tà power of sale was wholly inconsistent with 
the ‘continuing’ right of redemption which the 
Welsh mortgage carries and that the express 
inclusion in the security of such a stipulation showed 
that security was not a Welsh mortgage.” f h 

It will be clear from the foregoing dis- 
cussion that the principal characteristics 
of a usufructuary mortgage are that there 
is no personal liability of the mortgagor to 
pay, nor has the morgagee a rightto have: 
the mortgaged property brought to sale. 
The next question for consideration is whe- 
ther a mortgage of this kind creates a ‘debt’ 
and the mortgagor is a ‘debtor’ as defined 
in the Punjab Relief of Indebtedness Act. 
Section 7 (1) of the Act reads as follows : 

“ ‘Debt’ includes all liabilities of debtor in cash or 
in kind, secured or unsecured, payable -under a 
decree or order of a Oiwil Court. or otherwise, whe- 
ther mature or not, but siall not include debts in- 
curred forthe purposes of trade, arrears of wages, 
land revenue or anything recoverable as an arrear 
of land revenue, or any debt which is barred by the 
law of limitation, or debts due to Co-operative Banks, © 
etc., etc.” i 4 i 

It will be seen that this definition is not 
exhaustive. It enlarges the ordinary mean» 
ing of ‘debt’, so as to include certain liabili- 
ties of the debtor enumerated therein, and 
at the same time, it excludes: from its 
purview certain other of his liabilities which 
would otherwise be included in it. Now, can 
money secured by a ‘usufructuary mort- 
gage’ be called a ‘debt’ either according to 


(7) (1842) 2 Dr, & War. 480;1 Oon. & L 519;59RR 
786 


(8) (1890) 24 L R Ir. 577. 
(9) (1914) 1 Ir. R 23. 
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the ordinary meaning of the word, or its 
enlarged significance under the Act? In 
Webster's Dictionary, ‘debt’ is defined as 

“that which is due from one person to another, 
whether money, goods or services; that which one 
person is bound to pay to another or to perform for 
his benefit ; thing owed ; obligation; liability.” 

Similarly, in the Oxford English Dic: 
tionary the definition given is 
“that which is owed or due; anything (as money, 
goods or service) which one person is under obligation 
to pay or render to another.” 

In Stroud's Judicial Dictionary a debt is 
described as being a“‘sum payable in res- 
pect of a liquidated money demand, recover- 
able by action.” The essencs of a “debt,” 
thue, is the liability of the obligor which 
the obligee is entitled to enforze by action, 
Where therefore a transaction neither ime 
ports the personal liability of the obligor 
to pay, nor confers on the obligee the right 
to recover the amount by the coercive mae 
chinery of the law, it cannot be calleda 
“debt.” This was nct seriously disputed by 
the learned Counsel for the mortgagors. 
But they contended thai under the enlarged 
definition, as given in the Act, “debt” in- 
cludesa “secured liability of the debtor” 
and a usufructuary mortgage is a “secured 
liability.” This contention is however, based 
on a misconception of the legal significance 
of “liability.” As pointed out by Salmond 
in his Jurisprudence (Edn. 9, p. 498), 

“liability is the vinculum juris not of mere duty ; 
... it pertains not to the sphere of ‘ought’ but to that 
of ‘must.’ It has its source in the supreme will of the 
State, vindicating its sapremacy by way of physical 
force in the last resort against the unconforming 
will of the individual. A man's liability consists in 
those things which he mustdo or suffer, be- 
cause he has already failed in doing what he ought. It 
is the ultimatum of the law.” 7 


Judged in this light, it must be conceded 
that a usufructuary mortgagor is under no 
liability to the mortgagee, He is underno 
legal obligation to pay it is his option to 
redeem, if and when he chooses, That the 
interest of a ‘“‘usufructuary mortgagee” is 
not a “debt” and cannot be attached as such 
under O. XXI, r. 46, Civil P. O,, has been 
held in numerous cases, In Mani Lal v. 
Motibhai (10), Scott, O. J. and Batchelor, J. 
held that in the case of a usufractuary 
mortgagor there was no “debt” payable by 
the mortgagor to the mortgagee which 
could be attached in execution of a money 
decree against the assignees of the mort- 
gagee and therefore the procedure laid 
down in s, 268 of the Code cf 1882 
(=O. XXI, r. 46 of the Code of 1908) was 
not applicable. To the same effect is the 


oor” 35 B 288; 10 Ind, Cas. 812; 13 Bom. L R 
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decision of the Madras High Court in 
Subraya Pai v Subranania Pattar (11). A 


“ Full Bench of the Allahabad High Oourt in 
Fateh Singh v. Raghubir Sahai (12), has 
described the interest of a usufructuary 
mortgagee as “a right to the benefits and 
usufructs arising out of it” and nothing 
more. 

The learned Counsel for the mortgagor3 
referred us to a decision of the Full Benesh 
of the Allahabad High Court in Fateh 
Chand v. Muhammad Bakhsh (18), where 
it was held that a suit for sale of 
property on a mortgage could not be main- 
tained without a succession certificate at 
the euit related t? a “debt” within the 
meaning of the Succession Certificate 
Act, VII of 1889. The mortgage under cou- 
sideration in that case however was not 
usufructuary, as appears from tha statement 
of facts at p. 265“, for the plaintif in his 
plaint had in the first instance claimed a 
decree against the defendant for a certain 
sum of money together with interest and 
costs,and had also prayed that in default 
of payment, the mortgaged property be 
sold and in case the sale proceeds were 
found to be insufficient, a decree for the 
balance be passed against the mort- 
gagor personally or against her property 
other than that which was the subject of 
the mortgage. It may also be stated that 
the correctness of the rule laid down by 
the” Allahabad High Court in the case 
cited that a succession certificate is neces-- 
sary for maintaining a suit by a mort- 
gagee forrecovery of the amount dus by 
sale of the mortgaged property is open to 
serious doubt, and that case has been dis: 
sented from expressly in Palaniyandi 
Pillai v. Veerammal (14), Nanchand v. 
Yenawa (15), Saw Chong Gye v. Hafiz Bihi 
(16) and Mahomed Yusuf v. Abdur Rahim 
Bepari (17). The practice in the Punjab has. 
uniformaly been not to require succession 
certificates in such cases. Oounsel next 
relied upon Wahiduddin v. Makhan Lal (18), 
a case under the U. P. Agri, Debtors’ Relief 

(11) 131 Ind. Oas, 218; A I R 1928 Mad, 648. 

(12) I L R (1938) All. 904; 178 Ind. Oas. 12; AT R 
1938 All, 577; (1938) A LJ 881; 1938 O W N 985; 11 
RA 268; 1938 A L R 830. 

(13) 16 A 259; A W N 1894, 74 (F B). 

(14) 29 M 77. 

(15) 28 B 630;6 Bom. L R 588. 

(16) 12 R 690; 153 Ind. Oas. 375; A IR 1934 Rang. 
369; 7 R Rang. 205. 

(17) 26 O 839,4 O W N558. 

(18) A I R1938 All, 564; 178 Ind. Oas. Lr LR 


(1938) All. 781; (1938) A L J 872; 1938 R D 782; 11 R 
A 279; 1938 A L R 822, 
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Act, XXVII of 1934, the headnote of which 
seems at first sight to support the morte 
gagor’s contention. In that case however 
it was definitely found by the learned 
Judges (p. 566*, col. 2) that the transaction 
in question was not? a usufructuary morte 
gage. The discussion in the judgment as to 
whether the usufructuary mortgage creates 
a “debt” and the usufructuary morte 
gagor is a “debtor” was thus really obiter, 
Further the suit was by tfe mortgagor 
under s. 33 of the Act for an account of 
“money lent” to him by the defendant- 
mortgagee, and the decision turned on 
whether “money lent” cn the mortgage 
was a “loan” within the meaning of the 
Act. Ins. 2 (10) of that U. P. Act, “loan” 
is defined as meaning 

“an advance to an agriculturist, whether in money 


or in kind and shallinclude any transaction which 
isin substance a loan.” 


This definition is much wider than that 
of “debt” in the Punjab Relief of Indebted« 
ness Act, as it atands at present. The prc- 
Visions of the two Acts are not in pari 
‘materia and therefore the case cited is of 
no real assistance in interpreting the Pune 
jab Act. Before concluding this part of the 
case, a passing reference must be made to 
sub-s. (2) of s. 7, Punjab Act, which defines 
a “debtor” 88 meaning “a person who owes 
a debt” and possesses certain other qualifi- 
cations (which are set out in detail in the 
sub-section and which need not be repro- 
duced here as they are not material for our 
present purposes.) It was admitted that this 
‘definition does not carry the matter further, 
for, where a transaction is nota “debt” as 
‘defined in the Act, a party to it cannot 
be described asa “debtor.” For the fore- 
going reasons, tke first question must be 
answered in the negative,and it must be 
held that a “usufructuary mortgage” does 
‘uct create a “debt” and a “usufructuary 
mortgagor” is not a “debtor” within the 
meaning of the Act. 


The next question is whether a Debt 
‘Conciliation Board, constituted under Part 
IV of the Act, has jurisdiction to deal with 
a mortgage of this kind, and if it has actu- 
ally passed an order unders. 13 (2) declar- 
ing thatthe mortgage shall be deemed to 
have been discharged for all purposes and 
all occasions, whether such orderis final, or 
an its validity be questioned in Oivil 
Courts. An examination of the provisions 
of this. Part of the Act shows that Debt 
Conciliation Boards are established for the 
purpose of “amicable settlements between 
~ *Page of A. 1. R. 1938 AllL—[Ba.l 
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‘debtors’ and their creditors” (s. 8). The 
proceedings before the Board are started on 
application made by a “debtor” or any of 
his creditors, who has to state, inter alia, 
that the “debtor” is unable to pay his 
“debts” (ss,9 and 11). The Board is then 
to fix a date for hearing the application, 
when it has to publish a notice in the prese 
cribed manner; calling upon every creditor 
of the “debtor” to submit a statement of 
“debtor” 
within a specified time [s, 13 (1)] The 
failure of a creditor to submit a statement 
in response to this notice entails very seri» 
ous consequences, Sub-section (2) of that 
section lays down that 

“every ‘debt’ of which a statement has not been. 
submitted to the Board in cempliance with the 
provisions of sub-s. (1) saall be deemed for all pur- 
Tog and all occasions to have been duly discharg- 
e 


The succeeding sections contain the pro- 
cedure for submission of the statement of 
debts, the manner in which the creditor 
and the debtor sre toexplain their respec- 
tive cases “regarding each debt;” the mee 
thod by which the Board is to attempt to 
bring about an amicable settlement; and if 
it succeeds in doing so, how the agreement 
is to be registered; and if a creditor refuses 
to accept a ‘fair offer’ by the debtor the 
circumstances in which the Board is to 
issue a certificate in “respect of debts,” It 
is clear from this analysis of the relevant 
provisions of the Act, that these Boards 
have been established for the purpose of 
bringing about amicable settlement be- 
tween a ‘debtor’ and his creditors in respect 
of his ‘debts’ as defined in the Act; and their 
jurisdiction is limited to dealing with such 
‘debts’ only. They have no authority to 
deal with transactions of any other kind 
with which the debtor might be concerned 
If therefore a Biarg purports to pass an 
order, or make a declaration in resqect of a 
transaction which is not a ‘debt’ as defined 
in the Act, it clearly does so in excess of 
its jurisdiction. It is well settled that the 
powers of a tribunal of special jurisdiction 
are circumscribed by the statute under 
which it was constituted. Such tribunal 
must act within its powers, and so long 
as it does so, its orders, whether right or 
wrong, cannot be challenged except in the 
manner and tothe extent prescribed in the 
statute, and Oourts of ordinary jurisdiction 
cannot question them. But where, and 
in solar as, its actions are in access or in 
contravention of the powers conferred on 
it, they are ultra vires and of no legal effect 
and obviously cannot have the same immu- 
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nity, As pointed out by their Lordships 
of the Privy Council in the leading case 


Colonial Bank of Australasia v. Willan (19), , 


where an order of a quasi-judicial authority 
is objected to before a Court, it has to 
be seen whether the objection relates 

“to defect of jurisdiction, found on the character and 
constitution of the tribunal. the natura of the subject- 
matter of the enquiry or the absence of some pre- 
liminary proceeding which was necessary to give 
jurisdiction to it,” 

If any of these things is established, the 
order is coram non judice and of no effect 
whatever. If however, 

“the objection rests solely on the ground that the 
tribunal has erroneously found a fact which it was 
competent to try, the objection cannot be entertained.” 

See also the judgment of Mookerjee, J. in 
Chairman of Giridhi Municipality v. Suresh 
Chandra (20) (at pp. 865-8) where the ques- 
tion is discussed at great length and the 
authorities are collected, and the recent 
decision of a Full Bench of this Court in 
Second Appeal No. 90 of 1939, Municipal 
Commitiee of Montgomery v. Sant Singh (21). 
For the mortgagors reliance was placed 
on the last paragraph of subss. (2) of s. 7 
and s.2l of the Act and it was contend- 
ed that they specifically bar the jurisdic- 
tion of Civil Courts to go into matters 
decided by the Debt Conciliation Board. 
But neither of these sections affects the 
matter under consideration before us, In 
me last paragraph of s. 7 (2) it is laid down 
tha 


“if any question arises in proceedings under this 
part of the Act, whether a personis a debtor or 
ae it ei of a Debt Conciliation Board shall 
e final, 


This sentence appears after the defini- 
‘tion of ‘debtor’ given in the earlier part 
of the sub-section, which defines a 
‘debtor’ as meaning a person who owes 
a debt and who possesses certain qualifica- 
tions, namely that he earns his livelihood 
mainly by agriculture &nd is either a land- 
owner, tenant etc. It is clear that this 
paragraph makes the Board the final judge 
as to whether a particular debtor possesses 
the qualifications required under the 
section. It does not refer to an adjudication 
as tothe nature of the transactions entered 
into by him, i.e. whether or not they are 
debts as defined in the Act. In other words, 
all that this section provides is that is if the 
Board had decided that the person con- 
cerned earns his livelihood in one of the 


(19) (1874) LR 5 P O 417; 43 L JP 039;30L T 
237;22 W R516, 
(20) 35 O 859 (885-8); 7 O L J 631;12 O W N709. 
(21) AIR 1940 Lah, 377; 191 Ind. Oas. 65; 42P LR 
573; 13 R L 251 (F B). 
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manners mentioned in the sub-section or 
that he has, or has not, lost his status for 
any of the reasons given in the “explana 
tion,” its decision cannot be questioned- 
in a Oivil Oourt. 

Section 21 debars Givil Courts from en- 
tertaining suits (a) to question the validity 
of any procedure or the Jegality of any 
agreement made under this Act, or (b) to 
recover any debtin respect of which an 
agreement has been recorded ins, 17, or 
(c) to recover any debt which has been 
deemed to have been duly discharged under 
sub-s. (2) of s. 13. Admittedly, cle. (a) and 
(b) are irrelevant to the cases before us; 
cl. (c) refers tq suits to recover a “debt; it 
has no applicability to suits relating to 


_transactions like a “usufructuary mortgage” 


which, as already shown, does not create a 
“debt” as defined inthe Act. In this cone 
nexion, reference may be made te Shivdin v. 
Ramratan, 170 Ind. Oas. 905 (22), Kanhaiya 
Lal v. Govind Tukaram (23). Motiram v. S. S. 
Bhuramalsao, 169 Ind. Oas. 268 (24), aad Ram 
Lal v. Sheo Lal, 169 Ind. Cas. 323 (25), where 
similar provisions of the O. P. Debt Oone 
ciliation Act were held not to bar cone 
sideration by Oivil Courts of matters dee 
cided by Debt Oonciliation Boards, in 
excess, orin contravention, of the powers 
conferred on them by the Act. For the 
foregoing reasons, the second question 
must be answered in the affirmative, that 
an order passed by the Board, treating 
the amount secured cn a usufructuary 
mortgage as a “debt” and declaring that it 
has been discharged for all purposes and 
all occasions, is ultra vires of the Board, and 
that Civil Courts are not debarred from 
entertaining the plea of the mortgagee that 
his mortgage is not affected by this order, 
With this expression of opinion on the 
questions of law involved, the cases are ree 
mitted to the Single Bench for disposal. 


Monroe, J.—I agree entirely, 
Skemp, J.—So do I. 


s. Order accordingly. 


(22) 170 Ind. Oas. 905; AIR 1937 Nag, 259:1 LR 
(1938) Nag. 489; 20 N L J 57; 10 R N 85. 

(23) AIR 1938 Nag. 203; 174 Ind. Cas, 982; 10 RN 
429. 

(24) 169 Ind, Oas. 268; 20 N L J 29; 9R N 
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PATNA HIGH COURT 
Oriminal Revision No. 143 of 1940 
April 24, 1940 
Harries, C. J. AND MEREDITH, J. 
JOGRAJ MAHTO AND ANOTHER— 
PeTIBIONERS 
vusers 
EMPEROR 

Bihar and Orissa Village Administration Act (III 
of 1922), e. 27 (1) (iù— Words, “hue and cry"—Mean- 
ing explained—Criminal Procedure Code (Act V ef 
1898), s. 54—Village chaukidar, if @ Police Officer 
within meaning of s. 54—Penal Code (Act XLV of 
1880), ss, 99, 225, 323—Act wholly unjustified~S. 99, 
does not apply—Accused, not a proclaimed offender 
rescued from custody of village chaukidar who in the 
course thereof receiving slight injury — Rescuers helg 
neither guilty under 3.225 nog undgr s. 323, 

The words “hue and ery” in s. 27 (1) (ii), Bihar 
and Orissa Village Administration Act, mean some- 
thing more than a mere direction of the Sub- 
Inspector of Police to the village chaukidars to look 
out for certain man and to arrest him. [p. 591, col. 


mbe village chaukidar has the limited powers of 
arrest provided under s. 27, Village Administration 
Act, and has not the full powers of arrest of a Police 
Officer laid down ing. £4, Oriminal P. O. He can- 
not be regarded as a Police Officer within the meaning 
of s. 54. Kalai v, Kalu Chowkidar (2), 20 Ind. Oaa. 
750 (3), Empress of India v. Kallu (4) and 120 Ind. 
Cas 205 (5), approved. [p. 592, col. 1.) 
The word “strictly in s. 99, I, P. O., is deliber- 
ately inserted by the Legislature to show that this 
section was not intended to apply to cases where the 
act was wholly unjustified. It does not extend to 
-cases where there is a complete want of jurisdic- 
.tion. [p. 592, col. 2.] 
An accused in a dacoity case was released by cer- 
-tain persons, from the custody of a village chaukidar 
and in the course thereof they attacked the chauhfiar 
“with lathis inflicting a slight injury to him. The 
rescued accused was not a proclaimed offender nor 
-was there a written order of Sub-Inspector directing 
.the chaukidar to arrest the accused : 
Held, that the custody of the chaukidar being illegal 
the rescuers were not guilty under s. 225, I, P. O. 
Held, also that these persons had a right to defend 
the accused under s. 97, I. P, O., and were not guilty 
-even under s. 323, T, P. O. 


Cr. R. from an order of tke Sessions 
-Judge, Darbhanga, dated January 9, 
1940, 


Mr. Navadip Chandra Ghosh, for the 
. Petitioners. 


Meredith, J.—The petitioners Jograj 
Mahto and his scn Rambilas Mahto were 
-convicted by a First Olass Magistrate of 
.Samastipur under se, 225 and 323, I. P. C. 
They were sentenced under s. 
undergo rigorous imprisonment for one year 
-each and to pay fines of Rs. 20 each in 
default to undergo a further three months’ 
.Tigorous imprisonment each. Under s. 323 
they were sentenced to undergo rigorous 
. imprisonment for a period of one year each, 
„this sentence to run concurrently with the 
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period of imprisonment unders. 225, I. P. O. 
An appeal against their conviction and sen- 
tence was dismissed by the learned Sessions 

* Judge, Darbhanga. The findings of fact upon 
which they have been convicted are that’ 
on March 10, 1939, they rescued one 
Faujdar Gope, who was an accused in a 
dacoity case, from the custody of a chaukie 
dar, and in the course of the rescue they 
attacked the chaukidar with lathis and the 
latter received one slight injury. This Fauj- 
dar Gope was said tohave been absconding 
in connection with a dacoity case within 
the jurisdiction of Mohiuddinnagar Police 
Station, The Sub-Inspector of that Police 
Station gave instructions to all the village 
Police to look out for this man, and, if they 
found him, to arrest him. A chaukidar 
Doman Dusadh, of village Hagsanpur learnt 
that Faujdar Gope was hiding in the house 
of the petitioner Jograj Matho. On the day 
in question he went to Jograj’s house and 
saw Faujdar Gope sitting at the door with 
the petitioner Rambilas, He went up from 
behind and caught Faujdar and tied him 
round the waist with his turban and began 
to take him towards the thana, When he 
had proceeded a short distance, Jograj and 
Rambilas came up with lathis and demanded 
his release. The chaukidar refused, and 
then Jograj hit the chaukidar with his 
lathi, and Rambilas struct him with his 
fists. The turban was snatched from hig 
hands, and when the chaukidar again tried: 
to seize Faujdar, Faujdar threw him down, 
and Jograj and Rambilas again assaulted 
him. Rambilas then united Faujdar, and 
all three made off. The chaukidar was not 
medically examined, but the Sub-Inspector 
gave evidence that he had noticed a swelling 
on his arm. 

The point taken in revision is that the 
arrest by the chaukidar was not lawful, and’ 
therefore in rescuing Faujdar the petitioners: 
were exercising their legitimate right of 
private defence as defined in s. 97, I. P.O, 
and so committed no offence. The chaukidar 
was not entitled to make the arrest, because 
achaukidar though a village Policeman, is 
not a Police Officer within the meaning of. 
s. 54, Oriminal P. O. Section 54 (1) provides. 
inter alia that : 

“any Police Officer may, without an order from a 
Magistrate and without a warrant, arrest any 
person who has been concerned in any cognizable 
offence or against whom a reascnable complaint ` 
has been made, or credible information has baen 
received, or a reasonable suspicion exist, of his having 
been so concerned.” os 

It is conceded that if the chaukidar was 
a Police Officer within the meaning of this 
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section, the arrest was legal, It is clear 
however that this arrest could not have 
been lawfully made by the chaukidar as a, 
private person. The powers of arrest of a 
private person as defined in s. 59, Criminal 
P.C., are much more limited. A private 
person may,inter alia, arrest any person 
who, in his view, commits a non-bailable 
and cognizable offence, or any proclaimed 
offender. This was not acase where any 
offence had been committed in the view of 
the chaukidar. The case apparently pro- 
ceeded in the Courts below on the assump- 
tion that Faujdar was a proclaimed offender 
and as such could be arrested even by a 
private person. Tt was argued, however, that 
there was noevidence that Faujdar was a 
proclaimed offender, and in fact the only 
material on that point in the evidence was 
a vague statement of ths Sub-Inspector to 
the effeet that process had issued,” what- 
ever that might mean, We have looked into 
this matter, as it has been contended that 
mo process uncer s. 87, Criminal P. O., had 
in fact issued against Faujdar, and we find 
from theorder sheet that this is so, The 
order sheet shows that processes under ss. 87 
and 88, Criminal P. ©., were issued against 
Favjdar only on March 25, 1939, that is 
to say fifteen days after the offences for 
which the petitionershave been convicted, 
are said to have been committed, Faujdar 
Gope on March 10, was clearly not a 
proclaimed offender, and tte chaukidar 
‘eculd not have lawfully arrested him as a 
private person, Nor could the chaukidar 
have lawfully made the arrest under the 
special powers of arrest which are confer- 
red on village chaukidars under the Village 
Administration Act (III of 1922), These 
powers of arrest are defined ins. 27 of that 
Act, Though they are somewhat more exten- 
sive than the powers of A private person 
they are considerably neore limited than the 
powers of a Police Officer. It is provided 
under s. 27 (1) (ti): 

“We shall arrest (2)—all proclaimed offenders; (b) all 
persons whom he may find in the act of commit- 
ting any offence specified in Sch. III; (e) any person 
against whom a hue and cry has been raised of his 
being concerned in any offence specified in Sch. III 
whether such offence has been or is being committed 
within or outside his union; (d) any person in 
whose possession anything is found which may 
reasonably be suspected to be stolen property, or 
who may reasonably be suspected of having com- 
mitted an offence with reference to such thing ; 
and (e) any person who obstructs a Police Officer 
while in the execution of his duty, or who has escaped, 
-or attempts to escape, from lawful custody;” 

None of these provisions is applicable in 
the present case. Faujdar was not pro- 
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claimed ofender. He was not caught by the 
chaukidar in the act of committing any 
offence, nor was stolen property seen in his 
possession. nor had he obstructed the Police 
or escaped from Police custody. Nordo I 
think it can be said thata hue and ery had 
been raised of his being concerned in any 
offence. The words “hue and cry” must, 
I think, be held to mean something more 
than a mere directions of the Sub-[nspector 
of Police toethe village chaukidars to look 
out for this man and to arrest him. The 
special powers of the chaukidar under the 
Village Administration Act, in my view, 
would not extend to effecting an arrest in 
the circumstances gf the present case, It 
cannot be held that this was an arrest that 
was made under the provisions of 8. 56, 
Criminal P. O. Section 56 provides that 
“when any officer in charge ofa Police Station or 
any Police Officer making an investjgation under 
Ohap. XIV requires any officer subordinate to him to 
arrest without a warrant (otherwise than in his 
presence) any person who may lawfully be arrested 
without a warrant, he shall deliver to the officer 
required to make the arrest an order in writing, 
specifying the person to be arrested and the offence 
or other cause for which the arrest is to be made.” 

Even if it be held that the chaukidar is 
an officer subordinate to the Sub-Inspector 
within the meaning of this section, and that 
is perhaps an arguable point it is not claim- 
ed that there was any written order of the 
Sub-Inspector in this case. Section 56, 
therefore, has no application. It is clear 
from the above analysis that this arrest must 
be held to have been unlawful unless the 
chaukidar was entitled to arrest as a Police 
Officer within the meaning of s. 04, Criminal 
P.O. It has beenheld in Emperor v. Mst. 
Jagia (1), that the chaukidar is a Police 
Officer for the purposes of ss. 25 and 26, 
Evi. Act. However that may be, with regard 
to s. 54, Oriminal P. O., there are a number 
of rulings of the Calcutta and Allahabad 
High Courts which take the view that he 
cannot be regarded as a Police Officer within 
the meaning of this section. Amongst such 
rulings are Kalai v. Kalu Chowkidar (2), 
Purna Chandra v. Emperor (3), Empress of 
India v. Kallu (4), and Emperor v. Bhagwan 
Din (5). 

In my opinion the view taken in these 


(1) 17 Pat, 369; 174 Ind. Oas. 524; A I R 1938 Pat, 
308; 39 Or, L J 428;19 P L T 268; 10 R P531,;4B 
R 45l. 

(2) 27 O 366; 4 O W N 252. 

(3) 41 O17; 20 Ind, Oas. 750; A I R 1914 Oal. 272; 
l4 Or. L J 495;17 O W N 978. 

(4) 3 A 60. = 

(5) 52 A 203; 120 Ind. Cas. 205; A I R 192) Al!.935; 
(1930) A L J 232; 31 Or, L J 12; Ind, Rul. (1930) 
All, 29. 


592- 


Tulings is correct. In the Police Act, 1861, 
the definition of “Police” is as follows, “The 
word ‘Police’ shall include all persons enrolled 
under this Act.” The chaukidar is.not a 
person enrolled under the Police Act. As I 
have already said, he ie appointed under the 
Village Administration Act (III of 1922). 
Apart from that the fact that his powers of 
arrest are specially defined in a limited sense 
under s. 27, Village Administration Ack, 
appears to indicate that the Legislature di 

not contemplate that he should be regarded 
as a Police Officer under s. 54, Oriminal P. O., 
who would, as, such, have the extended 
powers of arrest which are provided under 
that section. In my view it is clear that the 
village chaukidar has the limited powers of 
arrest provided under s. 27, Village Admin- 
istration Act, and has not the full powers of 
arrest of a Police Officer laid down in 8.54, 
Criminal P?C. The chaukidar then could 
not have lawfully made this arrest as a 
Police Officer, nor as I have shown, could he 
have lawfully made it in any other capacity, 
It is, therefore. clear that the arrest of 
Faujdar by the chaukidar was not lawful 
and his custody by the chaukidar was illegal, 
In this view the conviction under s. 225, 

P. O., cannot be sustained. Section 
225 constitutes a special offence, and it is 
clear from its terms that that offence cannot 
be committed unless the custody is lawful, 
It provides that 
“whoever intenionally offers any resistance, or 
illegal obstruction to the lawful apprehension of 
any other person for an offence, or rescues or 
attempts to rescue any other person from any 
custody in which that person is lawfully detained for 
an offence, shall be punished, ete., etc.” 

Whether it is a case of obstructing 
illegally the lawful apprehension, or rescue 
from custody, in each case the word "law- 
ful” is expressly used. As the custody in 
this case was not lawful, there could have 
been no offence committed under s. 225, 
It is true that the chaukidar in this case 
unquestionably acted in good faith. That, 
however, would not prevent his act from 
being unlawful, for it is clear from ss. 339, 
340 and 341, I. P. O., that the offences 
of wrongful restraint and wrongful confine- 
ment do not involve bad faith or any 
particular criminal intent. The question 
remains whether the convictions under 
s. 323, I, P. O., can be sustained. Once 
it is held that the custody of the chaukidar 
was not lawful, then the petitioners would 
be entitled. to exercise the right of private 
defence of the person of Faujdar. It is 
provided in s. 97, I.. P, O., that every 
person has a right, subject to the restric- 
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tions contained in s. 99, to defend his own 
body, and the body of any other person, 


against any offence affecting the human 


body. This was a case of an offence affecte 
ing the human body if Faujdar was wrongs 
fully confined by the chaukidar. There was, 
therefore, a right to defendhim unless the 
restrictions contained in s. 93 are appli- 
cable, Section 99. I, P: O., provides that 
“there is no right of private defence against an act 
which does not reasonably cause the apprehension 
of death or of grievous hurt, if done, or attempted 
to be done by a public servent acting in good faith 
under colour of his office; though that act may not be 
strictly justifiable by law." 

The chaukidar in the present case wad 
acting in good faith. Indeed he was acting 
under orders; and he was acting under 
colour of his office, His act, however, was 
wholly illegal. It has been held in many 
cases that s. 99 applies only where there 
is jurdisdiction to do an act but that 
jurisdiction has been, in some respects, 
wrongfully exercised; where, for example, 
the authority, though present, is in some 
respects defective. It is to be observed 
that the expression used in the section is 
“strictly justifiable by law, “I emphasize the 
word “strictly” which must have been deli- 
berately inserted by the Legislature to show 
that this section was not intended to apply 
to cases where the act was wholly unjusti- 
fied. It does not extend to cases where 
there is a complete want of jurisdiction. 
Such, in my opinion, was the present case. 
I have shown that the arrest, in any view, 
was unlawful, and the chavkidar could, in 
no circumstances, have had authority to 
arrest Faujdar Gope. His act, in short, 
was one which he had no jurisdiction to 
perform. It wasnot merely a case of exer- 
cising an authority which was there, in a 
manner which wasnot wholly legal. This 
being so, in my.opinion, 8. 99 is not ap», 
plicable, and it carhot be said that the 
petitioners lost their right of private dee 
fence by reason of the provisions of s, 99. 

They could not, therefore, be convicted 
even for an offence under s, 323, I. P. O. 
unless it is held that they exceeded the 
tight of private defence, In my opinion it 
is impessible to held on the materials in 
this case that the right of private defence 
was exceeded. The chaukidar no doubt 
would not have released his charge unless 
force had been used. The force used was. 
slight. The sole injury caused was a swel- 
ling on the arm. In my opinion it would 
be wrong to hold that even if a lathi blow 
was struck and aslight injury caused in 
the course of effecting rescue, the right of 
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private defence was thereby exceeded, 
Once it is held that the petitioners were 
entitled to effect rescue, the serious chas 
racter of their actions disappears, and in 
this view it cann-t, in my view, be held 
that they were guilty even of the offence 
under s. 323. In my view the conviction of 
the petitioners cannot be sustained under 
either of these sections. I would, therefore, 
make this rule absolute, acquit the peti- 
tioners. and direct that they be discharged 
from their bail. If the fines have been paid, 
they must be refunded. 

Harries, C. J.—I agree. 

D. Rule made absolute. 





NAGPUR HIGH COURT 
Criminal Revision No. 143 of 1940 
June 8, 1940 
GRILLE, J. 

BALWANT AMBADAS OHAFLE 
AND CTHERS—ÅACOUSED—ÅPPLIOANTS 
VESTUS 
KING-EMPEROR—Now: APPLIOANT 

Penal Code (Act XLV of 1860), ss. 147, 323~Accused 
prosecuted for rioting —Charge mentioning only s, 147 
but indicating that accused were charged not merely 
with rioting but actually with causing hurt—Some 
accused acquitted and remaining three convicted under 
8. 323—Conviction held not illegal as offence of which 
accused were convicted waa mentioned in charge sheet 
—Mere omission of “sa. 323” held, did not prejudice 
accused, 

Seven accused were charged under s 147, I. P, O. 
The Magistrate found four of them not guilty and 
acquitted them and as he could not convict 
the rest three under s. 147 he convicted them 
under s. 323. Only s. 147 was mentioned in the 
charge which was framed in a somewhat unusual 
manner but it clearly indicated to the accused that 
they were charged not merely with Tioting in pur- 
suance of the common object of the unlawful assembly 
but were actually charged with causing hurt. 

Held, that there was nothing illegal in the con- 
viction since the offence in fespect of which the 
accused were convicted wag mentioned inthe charge 
and as the accused were aware that they had to meet 
a charge actually of beating, they could not be 
said to be in any way prejudiced in their defence by 
the omission of the figure “323” in the charge-sheet. 
Yakub Ali v. Lethu Thakur (1) and 167 Ind, Cas 748 
(8) and 41 Ind. Cas. 828 (1), distinguished. 65 Ind. 
Oas, 854 (2), referred to, 


Or. R, for of the order of the Court cf 
the s.3) Magistrate with appellate powers, 
Yeotmal, dated February 21, 1940. 


Mr. N.T. Mangalmurti, for the Applicants. 
Mr. R. S. Dabir, for the Crown. 


Order.—A chalan, under g. 147 of the 
I, P.O, against seven people was presented 
in the Court of the Naib Tahsildar and 
Magistrate third class, Yeotmal. Charges 
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under that section were framed against all of 
them and the Magistrate on a close survey of 
the evidence considered that three of the 
accused who had pleaded alibi ware absent 
and that a fourth did not participate in the 
assault on Dinanath’ and his son Tukaram. 
He found that the other three did commit 
an assault with sticks, and as he could not 
convict thres people under s. 147, he con- 
wicted them under s, 323 of the I. P. O. and 
sentenced them to a fine of Rs. 20 each. 
The appellate Magistrate was asked to 
set aside the conviction and acquit the 
accused on the ground that they could not 
be convicted under s. 323 since they were 
charged under-s, 147. The Appellate Court 
declined to accept this contention and 
dismissed the appeal. The three accused 
have accordingly preferred a revision appli- 
cation in this Court on this point of law. 


It is contended on the authority of several 
rulings which have been cited before me 
that the offence of rioting does not of itself 
connote the causing of hurt and that conse- 
quently when the charge is for rioting, 
there cannot be a conviction for causing 
hurt since the latter is not necessarily an 
ingredient of the former offence. As a 
proposition of law this is undoubtedly cor- 
rect, But it appears to me that what 
really matters is the manner in which the 
charge is framed and whether the accused 
were aware of the accusation which thay 
had to meet. Some of the cases which 
have been cited before me relate to charges 
under s. 325 read with s. 149 of the I, P. G. 
and convictions for causing hurt or grievous 
hurt after an acquittal of the charge of 
rioting. It is hardly necessary to say that 
On such conviction could be sustained on 
a charge relating only tothe constructive 
liability for the assault of the person 
charged, and where the charge of rioting - 
sets forth a common object of the unlaw- 
ful assembly, even if the object sat forth 
is one of causing hurt, I agree that there 
can be no conviction for causing hurt if 
it is not indicated in the charge that the 
person convicted did cause hurt. Ordinarily 
in cases of this nature two charges are 
framed, one of rioting and one of causing 
hurt, and the charge is framed under 
ss. 147 and 323. In the case before ma 
only s. 147is mentioned, but the charze 
is framed in a somewhat unusual manner, 
and in my opinion clearly indicates to the 
accused that they are charged not merely 
with rioting in pursuance of the common 
object of the unlawful assembly but are 
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actually charged with causing hurt. In 
each case the charge runs as follows : 

“That youon or about April 8, 1939, at Umerkhed 
were a member of an unlawful assembly, and, in 
prosecution of the common object of such assembly, 
in beating the complainant and his son P.W. No. 1, 
Tukaram, committed the offerfce of rioting.” 

Here itis not merely stated that the com- 
mon object of the assembly was to beat 
the complainant and his son, but it is stated 
that these persons committed the offence 
of rioting in actually beating the complain- 
ant and his son. That they did doso is 
certainly established by the evidence, and 
I do not think there is any doubt that the 
accused were aware that they had to meet 
a charge actually of heating, and that 
they have been in any way prejudiced in 
their defence by the omission of the figure 
399" inthe charge-sheet. In Yakub Ali 
v. Lethu Thakur (1), the leading case cited 
before me, the petitioners in revision were 
charged with rioting and were convicted 
of house trespass and causing hurt. The 
learned Judges say in that case : 

“The charge does not set out anything amounting 
to house trespass; and although hurt is generally 
committed in the course of rioting, it does not neces- 
sarily follow that hurt is so caused, and indeed from 
the facts set out in the judgment it does not appear 
that hurt was caused.” 

As there was no mention of house trese 
pass in the charge there could of course 
be no conviction in respect of house tres- 
pass. The circumstances in the case before 
me are very much akin to those in the 
case cn which the learned appellate Magis- 
trate relied. although in his judgment he 
has carelessly mutilated the reference by 
omitting the name of the Court which gave 
the decision, thus rendering it difficult to 
trace. Tke case is Hanuman v, Emperor 
(2). There the learned Judge declined to 
follow the view of the Calcutta High Court 
and held that whereas fourteen persons 
were charged with rioting and a joint 
assault on tke victim, and it was found 
that cnly four actually participated, there 
was no objection to conviction under 8. 323 
despite the charge under s. 147, and that 
the applicability of s. 147 depended on the 
number of persons concerned. With all 
respect I would not state the case as simply 
as that, and to my mind the crucial point, 
is whether the applicants did have notice 
by the frame of the charge that they were 
on trial for an assault. In Hanuman Vv. 
Emreror (2), it is quite clear that they were 
and the charge, which is quoted in the 


(1) £0 O 288. ; 
(2) ATR 1922 All, 114 (1); 65 Ind, Oas. 854; 20 A LJ 
213; 23 Or. L J 198, 
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judgment, ran as follows : 

“That you on August 15, 1921, at 4 P. M. all 
committed a riot upon Daoo 4at.........the common 
intention of your unlawful assembly being to assault 
Daco and it was in pursuance of this common ob- 
ject that you all moved in a body and did cause 
bodily injury to Daco and thereby committed an 
offence punishable under s. 147 of the I. P. O.” 

Tn view of the manner in which the charge 
was framed I concur respectfully in the 
finding that the number of persons less 

e than the number necessary to constitute an 
unlawful assembly for causing hurt was 
permissible and proper. A recent case 
of this High Court, Gangabishan v. Emperor 
(3), is cited on the applicant’s behalf. In 

ethat case the actual werding of the charge 
is not reproduced, and I would respectfully 
distinguish it on the ground that it must 
be presumed that the charge stated the 
commcn object but did not state that the 
persons charged had themselves actually 
and individually committed an assault 
which caused hurt. An example of a case 
in which convictions under ss. 448 and 323 
after the charge under s. 147 was set aside— 
and I am in respectful agreement with 
the view of the learned Judges who did 
set it aside—occurs in In re Mongalu Aoro- 
dhono Hathi (4). There the charge under 
5. 147 ran for being “members of an une 
lawful assembly and having in prosecution 
of the common object of such assembly, viz,» 
to enforce a right or supposed right to the 
barber's land in Sorobogodo Pubcdo in 
Pattupur committed the offence of rioting . 
at Pattupur’. Here the charge indicated 
nothing but rioting and there is no mention 
of trespass or of causing hurt, 

In the particular circumstances, then, I ` 
ecnsider that there wae nothing illegal in 
the conviction since the offence in respect 
of which the applicants were convicted was 
mentioned in the charge and no prejudice 
has been caused. ° |. 

A further point has been raised that the 
judgment of the appellate Magistrate is 
no judgment since it isnot in conformity 
with the requirements of the Oriminal P. 
O. The judgment is certainly one which 
cannot be commended for its form, and it 
is urged that it is nothing but a philoso- 
phical discussion without any. reference to 
the evidence. The alleged philosophical 
discussion runs as follows : 

“Tn a case like this it is perhaps impossible to 
expect that the version of each prosecution witness 
would fit into that of the other in every minute 
detail. To accept the entire evidence at its face 
value treating suspicious features lightly was besides 
OR N L J 18:167 Ind. Oas. 748; 9 R N 206; 38 Or. 

(4) 41 Ind, Cas. 628; A I R 1917 L B 16. 
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the risk of doing injustice to put a premium on 
fabrication of evidence. To ‘reject the evidence 
wholesale was equally unwarranted. The safest, 
course was not to believe or disbelieve all that a 
particular witness said but to accept such of his 
evidence as had received corroboration all through, 
and fitted in with the probabilities of the case and to 
reject the rest,” 

Here the learned Magistrate is merely 
enunciating what the lower Oourt had done, 
which was,on an analysis of the evidence, 
to accept only such facts as proved which 
formed the least common denominator of 
what was said by all the witnesses, The 
Magistrate then proceeds : 

“The prosecution story is consistent all through 
so far as the attack with sticks by the three appel- 
lants was concerned. Ample corroboration was 
furnished to this version by the medical evidence 
which had traced the injuries on the body of 
Tukaram as described by the eye-witnesses.” 


This is all entirely correct, The appellate 
Magistrate has approved of the method of 
the trial Court and on perusing the evidence 
found that the conclusion reached accords 
ing to this method is correct, A detailed 
discussion of the evidence would possibly 
have been a repetition of the judgment 
in the trial Court, and I do not consider 
that it can be said that the evidence has 
not been considered or examined. I have 
perused the evidenca myself ia view of the 
objection that has been raised, and I have 
no doubt that the decision reached is core 
rect, The judgment in appeal is not 
artistic, but it does satisfy the requirements 
of the law. The result is that the application 
in revision fails and is dismissed. 


6. Application dismissed. 





PATNA HIGH COURT 
Criminal Reference No. 35 of 1940 
Augustel2, 1940 
Duavig, J. 

KEWAL SARAN SINGH—Peritionse 

versus 
KAMLA PATI LAL AND otares— 
OpeosiTg Party 

Criminal Procedure Code (Act V of 1898), s. 139— 
Before completion of appointment of jury, one juror 
- submitting his report—~Report of majority of jury, 
whether illegat—Duty of Court. 

Where one of the jurors had already submitted 
his report before the completion of the appointment 
of the jury, he is not a fit person to be on the jury 
and the constitution of the jury as completed is 
essentially defective. In such cases the report of the 
majority ofthe jury itself becomes illegal and one 
that cannot be acted upon. Under the circumstances 
the Oourt can appoint afresh jury and allow the 
proceedings to go on with a fresh jury. 56 Ind, 
Cas, 240 (1), relied on, 
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Or. Ref, by the Additional District and 
Sessions Judge, Patna, dated June 22, 1940, 

Mr. Raj Kishore, for the Reference, 

Mr. D. P. Sthna, against Reference. 

Order.—This is a reference made by 
the Additional Sessions Judge of Patna 
recommending that an order of the Sub- 
Divisional Magistrate of Dinapore, dropping 
under s. 139 (2) certain proceedings under 
*Chap. X, Qriminal P. C, be set aside, and 
that the Magistrate be directed to appriat 
a fresh jury and dispose of the case accorde 
ing to law. It appears that the constitution 
of the jury gave a certain amount of trouble. 

“in the case, The gentleman nominated at 
first to act as jurors declined, some of them, 
to actin that capacity. The appointment 
of the jury only became complete on Jane 
uary 16, 1940; but more than six weeks 
before this Babu Deonandan Sahay one of 
the jurors had already submitted his report 
on November 28, 1939. The jurors in a 
body inspected the locality on January 30, 
1940 when four of the jurors submitted a. 
concurrent report and Babu Deonandan 
Sahay repeated his report of November 
28, 1939. Tt is clear that having expressed 
his opinion before January 16, Babu Deo» 
nandan Sahay was not a fit person to be on 
the jury and the constitution of the jary 
as completed on January 16, 1940 was. 
essentially defective. Ia these circumstances 
the report of the majority of the jury itself 
becomes illegal and one that cannot be 
acted upon, Mr, Raj Kishore has in this 
connexion drawn atten'ion to Dasya v. 
Nibaran Chandra (1), where the constitution 
of the jury was found defective and it was 
held that the Magistrate should not have 
acted on the report of the jury aad should 
have appointed a fresh jury and allowed the 
proceedings to go on a fresh jury. 

Tne learned Advocate for the opposite 
party before me has contended that s. 139, 
Criminal P. C., does not give the Court any 
power toappoint a fresh jury and that the 
analogy of s. 282 cannot be properly ine 
voked in connexion with a jury under 
Chap. X. [ am unable to accept this con» 
tention, It is obvious that s. 139 contem 
plates a legal verdict by a duly constituted 
jury and the case in Dasya v. Nibaran 
Chandra (1), is not the only decision in which 
it was held that itis open to the Oourt in its 
inherent jurisdiction to deal with a defect of 
the kind that we find in the present case. 
As a matter of fact it was not in respect of 
the impropriety of having Babu Deonandan 


(1) 24 O W N 928; 56 Ind, Oas. 240; A I R 1920 Oal. 
161; 21 Or. L J 448; 3l O LJ 371. 
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Sahay on the jury at all that the Magistrate 
came to the conclusion that the verdict of 
the majority of the jurors was illegal. As 
pointed out by the learned Additional Ses- 
sions Judge, he seems to have overlooked 
Babu Peonandan Sahay’s report of Novem- 
ber 28, probably because he had failed to 
note it in the order-sheet; but even apart 
from this there were two matters in which 
the jury had exceeded their functions, be- 
cause the Magistrate had not clearly drawn 
the attention of the jurors to what they were 
supposed to en quireinto. These two matters 
are, the question of public right which uuder 


B, 139-A (3) the jury were nob competent to” 


look into the circumstances of the present 
case and the rule which had already been 
made absolute against certain parties that 
had not appeared and shown cause or 
applied for’ the appointment of a jury. 
Even these illegalities would clearly affect 
the position. The learned Advocate for the 
opposite party has cited Jiblal Teli v. Gena 
Sahu (2;, which followed Kishori Lal v, 
Emperor (3), and contended that this pariy 
should now be at liberty, instead of having 
to face a fresh jury, to adopt the other 
alternative mentioned ins 135-B; but the 
cases referred to are cases uuders. 141 of 
the Code and have nothing todo with a 
defectively constituted jury or with a jury 
that exceeded its functions in material 
respects. Section 141 has no application,to 
the facts of the case at all. The result is 
that the recommendation of the learned 
Additional Sessions Judge must be accepted, 
the order of the Sub-Divisional Magistrate 
set aside and the direction made that the 
Magistrate do appoint a fresh jury and 
dispose of the case according to law. 
D. Reference accepted. 

(2) 4PLT 15; 72 Ind. Oas. 956; AI R1923 Pat. 


229; 24 Or. L J 492. 
(3) 1330WN 367; 4 Ind. Oas. 72; 10 Or.L J 
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BOMBAY HIGH.COURT 
Suit No. 1513 of 1939 
January 9, 1940 
BLACKWELL, J. 
SMETHAM, BYRNE & LAMBERT~— 
PLAINTIFF 


versus 
DARASHAW ERUCHSHA W 


KARANJAWALUA—DEFaNDANT 
. Bombay High Court (Original Side) Rules, r. 534 
—Order for taxation in respect of appellate side 
matter—Judge or Prothonotary, who can make— 
Attorney claiming costs on original side scale in 
respect of appellate side matter must sue on his con- 
tract with his client. 
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It is not open either toa Judge or tothe Protho- 
notary to make an order for taxation in respect of 
æ appellate side matter under r. 534. The only 
remedy open to an attorney who claimes to be en- 
titled to payment of costs on the original side scale 
in respect of a matter relating to the appellate side 


Turis NAN is to Ale a suit on his contract with his 
Cilenb. 

Facts.—In about December 1938, the 
defendant Darashaw employed the plain- 
tiffs, Smetham, Byrne & Lambert, as his 
attorneys to act for him and they conducted 
a first appeal filed by him on the civil ap- 
pellate side of the Bombay High Oourt 
from an crder made by the First Olass Sub- 
ordinate Judge of Ahmedabad. At the time 
when the defendant employed the plaintiffs 
as attorneys the defendant had agreed to 
pay to the plaintiffs their costs on the scale 
provided for on the original side of the 
Bombay High Court. The appeal was decid- 
ed in favour of the defendant and the - 
plaintiffs thereafter presented their bill of 
costs to the defendant. On the failure of the 
defendant to pay the bill of costs the plain- 
tiffs filed the present suit against him. The 
plaintiffs asked for a declaration that the 
defendant was liable to pay their bill on the 
scale provided for on the original side and 
an order for payment, and alternatively for 
an order that the bill of costs may be taxed 
by the Taxing Master on the original side 
scale, The defendant inter alia contended 
that the suit was premature as the plaintiffs 
were not entitled to demand payment of 
their bill without it being taxed and the 
amount ascertained, 


Mr. N. H. Coyajee, for the Plaintiffs. 

Mr, H. R. Pardiwala, for the Defendant. 

Judgment.—(After stating the facts and 
discussing evidence his Lordship concluded 
that an agreement for payment of costs was 
made between the parties and then pro- 
ceeded): It was contended by Mr. Pardi- 
walla for the defendant that this suit was 
premature and would not lie inasmuch as, 
according to his submission, taxation of the 
bill of costs on the original side was a con» 
dition precedent to a right to demand pay- 
ment of the costs and a forliort to a right 
to sue for the recovery thereof. Mr. Pardi- 
walla referred tor. 534 of the High Court 
Rules, which is as follows : 

“The Taxing Master shall tax the bills of costs on 
every Side of the Oourt (except the appellate side) 
and in the Insolvency Court. All other bills of 
costs of attorneys shall also be taxed by him when 
he is directed to do so by a Judge's order.” 

He argued that it was open to the plain- 
tiff’s to obtain an order from a Judge on the 
original side by a summons for taxation of 
the bill of costs and that not until such an 
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order had been obtained a demand made 
and a refusal to pay had the plaintiffs any 
right to seek to enforce payment of their, 
bill. Mr. Pardiwalla’s contention is, in my 
opinion, unsustainable, In a judgment deli- 
vered by Kania, in Chambers on 
June 12, 1939, in the matter of a bill of costs 
of Messrs. Little & Oo., relating to an appeal 
from Civil Suit No, 389 of 1931 in the 
Court of the First Class Subordinate Judge 
of Poona the applicant being Mr. D. B, 
Narayan Vithal Sayana, Kania, J. considers 
ed the meaning of r. 534 and rr. 88 and 
89 of the High Court Rules. Kania, J.came 
to the conclusion that it was not open either 
to a learned Judge or to the Prothonotary 
to make an order fcr taxation in respect of 
an appellate side matter under r. 534 and 
that the only remedy open to an attorney 
who claimed to be entitled to payment of 
costs on the original side scale in respect 
of a matter relating to the appellate side 
jurisdiction was to file a suit on his contract 
with his client. 

Following that decision, with which, if I 
may respectfully say so, I entirely agree, I 
am clearly of opinion that the only remedy 
open to the plaintiffs was to bring a suit, as 
they have done, upon the agreement which 
they rely upon to get that agreement estab- 
lished by the Conrt and to ask for an order 
for taxation and for payment of the bill 
when taxed. Mr, Pardiwalla argued that 
Kania, J.’s decision involved the proposition 
that a Judge could not in any circumstance 
make an order for taxation of costs on the 
original side in respect of an appellate 
side matter, I entirely disagree with that 
interpretation of Kania, J.’s judgment. It 
seems to me to be perfectly plain that 
Kania, J. was ut pains to point out that the 
remedy open in such a case was a suit on 
the original side, it baing open to the 
clients to obtain an orfer for taxation pro- 
vided they proved in that suit the agree- 
ment which would justify the making .of 
the order. (The remainder of the judgment 
is not material for the purpose of this re- 
port), 

D. Order accordingly. 
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PATNA HIGH COURT 
Appeal No. 1034 of 1938 
September 12, 1939 
AGARWALA, J, 
SHEONANDAN GOPE AND ANOTHER— 
APPELLANTS 
versus 
SHAHDEO KHATIK AND OTARRS— 
RESPONDENTS 


. Compromise—Minor— Joins liability under com- 
promise undertook by minors and majors found to 
be unenforceable against minors—Majors, if absolved 
from liability—Appeal — Abatement — Defendants 
minors and majors—Decree against—Plaintijf ap- 
pealing but minor defendants not impleaded—Appeal, 
tf abates. 

“ The mere fact that g joint bond executed as a 
part of a compromise is not enforceable against a 
minor executant of a bond does not absolve the 
mejor executant from liability. 34 Ind. Cas. 213 (1), 
relied on. 

Where a suit against certain persons some of whom 
are minors is decreed against the plaintiff and the 
Plaintiff appeals without impleading the minor de- 
fendants, the appeal does not abate if the plaintiff is 
satisfied with a decree against the major defend- 
ants, 


A. from the appellate decree of the 
Diet Judge, Patna, Dated August 26, 
19 a 


Mr. P. N. Sanyal for Mr. S. C. Mazum- 
dar, for the Appellants. 


Mrs, Dharamsilla Lall, for the Respon- 
dents. 

Judgment.—This is an appeal from 
a Gecision of the District Judge of Patna 
reversing a decision of the Munsif, The 
appellants sued for rent of a house occupied 
by the defendants on a monthly rent of 
Rs. -10. The defendants remained in 
occupation of the house in spite of the 
notice to quit. The suit was for recovery 
of ten months arrears of rent and for 
mesne profits from the date of the deter- 
mination of the tenancy, On April 30, 
137, a petition of compromise purporting 
to be on behalf of both parties was filed. 
By this agreement the defendants undere 
took to vacate the house on May 15, and to 
pay Rs. 84 tothe plaintiffs by May 5, in settle- 
ment of the plaintifis’ claim. It was also 
agreed that if this amount was not paid 
by the due date the plaintiffs would have 
a decree for the full amount claimed, which 
was Rs. 250. The house was vacs3ted on 
May 15, as agreed, but the sum of Rs. 84 
was not paid on the stipulated date. It 
appears that among the parties was a 
minor plaintiff and three minor defendants, 
The guardians of these minors had not been 
permitted by the Oourt to enter into the 
comprimise on behalf of their wards. On 
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May 5, defendant No. 1 applied to the 
Ocurt to discharge the guardian ad litem 
of the minor defendants and to be appoint- 
ed in his place and to be permitted to come 
promise the suit on behalf of the minor 
defendante. The Court directed this appli- 
cation to be heard on May 10, which was the 
date fixed for considering the compromise 
petition. No orders however were passed 
on May 10, but the defendants were 
permitted on that date to deposit 
Rs. 84 in spite of the plaintiffs’ objection. 
On May 27, the Court directed the comprc- 
mise to be recorded and held that as time 
was the essence of the contract between the? 
Parties and the money had not been paid on 
May 5, as agreed, the plaintiffs were entitl- 
ed to a decree forthe full amount claimed. 
Against that decree the defendants appealed 
to the District Judge. He held that the 
compromise was not for the benefit of the 
‘minor defendants and time was not the 
essence of the contract and he dismissed 
the plaintiffs suit. The plaintiffs have prefere 
red the present appeal -without including 
the minor defendants. 


A preliminary objection was taken that 
the appeal has abated. This objection 
must be overruled. As the plaintiffs are 
satisfied with a decree against the major 
defendants there is no bar to their obtain- 
ing such relief. It may be observed that 
the trial Court had not by Maye5d, 
which was the date fixed for the payment 
of the stipuiated sum, permitted the 
guardian of the minor defendants -to enter 
into the compromise and that no such per: 
mission had been given to the guardian of 
the minor plaintiff either, The compromise, 
therefore, is voidable against all parties 
other than the minors. The major defen- 
dants, however, cannot escape the liability 
which they undertook, In Jamnabai 
Mohitai v. Vasanta Rao Anand Rao (1), the 
Privy Council held that the mere fact that 
a joint bond executed as a part of a 
compromise is not enforceable against a 
minor executant of a bond does not absolve 
the major executant from liability. The 
proper order that should be passed in this 
case,therefore,is that, the decree of the Court 
below is set aside, the plaintiffs’ claim for 
Rs, 120 for rent is decreed against the major 
defendants and also his claim fcr mesne 
profits which will be ascertained when he 
applies to the Court for that purpose, As 

(1) 39 M 409; 24 Ind, Oas. 213; 48I A 99;14A LJ 


534; 18 Bom. LR 432; 31 ML J18; 3 L W 540; 
Ca IN ML T31; (1916) 1 M W N 452 
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this litigation has been prolonged owing 
to the negligence of the parties in omitting 
to obtain the permission of the Court 
to compromise on behalf of the minors, 
each party will bear his own costs through- 
out up to date. 


D. Decree set aside. 


pa 


MADRAS HIGH COURT 
Civil Revision Petition No. 1292 of 1936 
October 11, 1939 
Leaon, O. J. AND KRISENASWAMI Ayranaar, J. 
MAHADEVI—PETITIONER 
versus 

P. P. SANKARA MENON— RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 
Art 31—Suit involving taking of accounts—Suit, if 
necessarily one for accounts—Suit held one for 
indemnity and not tor accounta—Contract Act (IX of 
1872), s. 222—Principal and agent—Agent, if can 
call upon principal for account. ` 

A suit for an account is a special form of suit. 
It does not embrace every case in which accounts 
have to be looked into to ascertain the amount due 
to the plaintiff. A special process is required to 
take anaccount and Small Cause Oourts have no 
means of dealing with such an action, A suit for 
an account implies that the plaintiff ig entitled 
under the substantive law to demand an account from 
the defendant. 176 Ind. Cas. 806 (4), dissented from, 
Konduru Runga Reddi v. Subbiah Chetty (1), 20 Ind. 
Qas.. 518 (2) and 177 Ind. Oas. 631 (3), relied on. 

An agent appointed to collect rentto meet all 
proper expenses in connection with the estate was 
dismissed. He instituted a suit against the prin- 
cipal to recover certain amount. His case was that 
after taking into account what he had collected by 
way of rent and what he had expended, and the 
salary due to him during his period of suspension 
together with the peon’s salary which he had him- 
self met, the principal was liable in the sum men- 
tioned : 

Held, that the agent “was in effect suing for an 
indemnity against his principal. It was nota suit 
for accounts within the meaning of Art. 31, Prov. 


Small Oause Courts Adt, Jt was not, therefore, ex- 
cluded from the jurisdiction of the Small Oause 
Courts. 

An employer can call upon his agent for an 


account, butan agent cannot call upon his employer 
for an account, 


Mr. P. Govinda Menon, for the Petitioner. 


Mr. D. A. Krishna Variar, for the Res- 
pondent, 


Leach, C. J.—The question involved in 
this petition is whether the District Munsif 
of Calicut exercising small cause juris- 
diction was right in entertainining the suit 
filed by the respondent against the peti- 
tioner. The respondent was the agent of 
a stanam and it was his duty as suck to - 
collect the rents due to the stanam and 
to meet all proper expenses in connection 
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with the estate. He was appointed as the 
agent on September 17, 1931. For reasons 
which have not been disclosed, and in afly 
event would not be material, he was sus» 
pended from his duties on August 21, 
1932. His suspension was followed by his 
. dismissal on December 17, 1932. The res- 
pondent filed thé suit out of which this peti- 
tion arises to recover from the petitioner 
a sum of Rs. 189-9-9. His case was that 
after taking into account what he had col- 
lected by way of rent and what he had 
expended, and the salary due to him 
during his period of suspension together 
with the peon’s salary which he had him» 
self met, the petitioner was liable in the 
sum mentioned. The petitioner objected 
to the jurisdiction of the Oourt on the 
ground that this was a suit for an account 
within the meaning of Art. 31, Sch, II, 
to the Prov. Small Cause Courts Act, 
1887. Article 31 excludes from small cause 
jurisdiction a suit for an account. Tne 
District Munsif held that this was not a 
suit for an account within the meaning 
of Art. 31 and passed a decree for 
Rs, 106-5-9 with interest and costs. 

It is manifest that the District Munsif 
was right in holding that he had jurisdic- 
tion to try the suit. As was pointed out 
by a Bench of this Court in Konduru Runga 
Reddi v, Subbiah Chetty, (1) a suit for an 
account is a special form of suit. It doas not 
embrace every case in which accounts have 
to be looked into to ascertain the amount 
due to the plaintiff. A special process is 
required to take an account and Small 
Cause Courts have no means of dealing 
with such an action. J may add that 
a suit for an account implies that the 
plaintiff is entitled under the substantive 
law to demand an account from the defen- 
dant. If he establishés the right the 
defendant is called upon to submit an 
account and if he fails to comply he does 
so at his own risk, If the account is sube 
mitted the plaintif may file objections. 
When the preliminaries are completed the 
account is takea by the Oourt, usually 
through an officer appointed for the pur- 
pese. 

A similar decision to that in Konduru 
Runga Reddi v. Subbiah Chetty (1) was 
given by another Bench of this Court in 
Varadarajulu v. Narayanaswami (2j. Kon» 
duru Runga Reddi v. Subbiah Chetity (1) was 
followed by Abdur Rahman, J. in Rama- 


G) 28M 394,  - 
(2) SAM L J 693; 20 Ind, Cas. 518; (1913) MW N 


ait: 14M LT 46. 
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chandra Madhavadoss & Co v. Moidunkutti 
Birankutti & Bros. (3). A dissentient note 
was, however, sounded by Venkatasubba 
Rao, J. in Abdul Rahiman v. Jamalluddin 
Sahib & Co. (4). The learned Judge cone 
sidered that the substance of tha suit had 
to be looked into and if it involved the 
taking of an account it was a suit for an 
account within the meaning of Art. 31. The 
learned Judge referred to the decision in 
Konduru Runga Reddi v. Subbiah Chetty 
(1) by which he was bound but he did not 
follow it. The opinion which Venkata- 
subba Rao, J. expressed is not only cone 
trary to the authorities which were binde 
ing on him, But is clearly one which cannot 
be supported. In the present case the 
respondent was in effect suing for an indem- 
nity against his principal. Section 222, 
Contract Act, says that the.employer of 
an agent is bound to indemnify him against 
the consequences of all lawful acts done 
by such agent in exercise of the authority 
conferred upon him. An employer can 
call upon his agent for an account, but an 
agent cannot call upon his employer for 
an account. The decision of the District 
Munsif that he had jurisdiction to entere 
tain the suit was right. The patition 
therefore fails and must be dismissed with 
costs. 
Ned. 
43) (1938) 2 M LJ 112; 177 Ind. Oas. 631;A IR 
ae 107; 47 LW 654; (1938) M W N 613;11R 


(4) (1938) 2MLJ 76; 176 Ind. Oas. £06; AIR 1933 
Mad. 799; 47L W 793;(1938) M W N 707; IRM 
180. 
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PATNA HIGH COURT 

Appeal No, 9 of 1938 

November 30, 1939 
AGARWALA, J, 

GANESWAR PARIDA—DergnpanT— 
APPELLANT 
versus 
HARISH CHANDRA DUTTA—P GAINTIFR— 

RESFONDENT 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 6—Mortgaged property ceasing to be available for 
sale owing to no fault of mortgagee—Mortgagee ia 
entitled to personal decree, 

Where property, the subject ofa suit for sale on a 
mortgage, has ceased to be available for sale, owing 
to no fault of the mortgages, the latter is entitled to 
a personal decree, the whole right to which the 
mortgagee has had allalong, but which right has 
merely been suspended owing to the fact that his 
remedy against the mortgaged property was not 
yet shown to have been exhausted or to be otherwise 
unavailable, A 
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A. from the appellate decree of the Dis- 
race Judge, Cuttack, dated September 10, 
1937. i i 


Mr. S. K. De, for the Appellant. 
Mr. L. K. Das Guptap for the Respondent. 


Judgment.— This appeal is by the defen- 
dant and arises out of a suit to enforce a 
morigage executed by the appellant in 
favour of the resp-ndent, The plaintiff. 
mortgagee sued for the sale of tke mort- 
gaged property and also prayed that in 
the event of the sale proceeds being in- 
sufficient to satisfy the debt a personal 
decree should be passed against the morte ° 
gagor. Thesuit was comÑproñised and the 
compromise decree provided that in tbe 
event of the decretal dues not being satisfied 
by sale of the mortgaged properties the 
decree-holdey would be entitled to recover 
the balance from the person and other 
properties of the mortgagor. Before that 
decree could be executed the mortgagor's 
co parceners instituted a suit in which they 
prayed for a declaration that the mortgage 
was invalid for want of legal necessity, 
That suit was decreed ex parte and the 
mortgagee- decree. holder was restrained from 
‘executing the decree which he had obtained. 
He then applied under O. XXXIV, r. 6, 
for. a personal decree against the mortgagor 
judgment-debtor. Both the Courts below 
have egreed in granting this application. 
On behalf of the mortgagor it is contendéd 
that as the mortgaged property has not 
been sold 1,6 of O. XXXIV, has no applis 
cation and no personal decree can be 
passed. In other words, the contention of 
the mortgagor is that the mortgagee has 
no right to recover the mortgage debt from 
the person of the mortgagor until the 
mortgaged property has been put up to 
sale and has failed to realize the amount 
necessary to satiefy the debt, This con- 
tention has been negatived in Bishcshar 
Nath v. Chandu Lal (1), in which a Division 
et of the Allahabad High Court held 
that 

“where property, the subject of a suit for saleon a 
mortgage, has ceased to be available for sale owing 
to no fault of the mortgagee, the latter is entitled 
to a personal decree, the whole right to which the 
mortgagee has had allalong, but which right has 
merely been suspended owing to the fact that his 
remedy against the mortgaged property was not yet 


shown to have been exhausted or to be otherwise 
unavailable.” 


The learned Advecate for the appellant 
referred toa later decision of another Divi- 
sion Bench of the same Court in Rum Sar.n 


' (1) 50 A 321; 108 Ind. Cas.459; AIR 1928 All, 71; 
25 ALJ 1042, - 
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Das v, Banwari Lal (2). That case arose out 
of a mortgage suit in which a final decree 
Mad been passed. Before the decree could 
be executed the son of the mortgagor- 
judgment debtor obtained a decree in 
another suit impugning the mortgage decree 
passed on it. The mortgagee subsequently 
applied for a simple money decree under 
O. X¥XXIV,r.6. The Court below granted 
a money decree. Against that decree the 
mortgagor-judgment-debtor moved the High 
Court. The learned Judges expressed their 
dissent from the decision in Bisheshar Nath 
v. Chandu Lal (1), but did not refer the 
case to a Full Bench; nor was it necessary 
todo so as they disposed of the application 
on another ground, namely on the grcund 
that owing to the delay of the judgment- 
debtor in moving the Court he was not 
entitled to any assistance from the Court, 
In view of this the observations regarding 
the correctness of the decision in Bisheshar 
Nath v. Chandu Lal (1), were obiter. I 
respectfully agree with the ratio decidendt 
in Bisheshar Nath v. Chandu Lal (1), which 
has been applied to the facis of the present 
case and, therefore, dismiss this appeal 
with costs, ; 


D. Appeal dismissed. 
(2) A IR 1938 All. 98;173 Ind. Cas, 729; I LR 
gno All. 148; 1937 A L J 1181: 10 R A 499; 1938 A L 
Tle 
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MADRAS HIGH COURT 
Appeal No, 52 of 1938 
April 29, 1940 
PANDRANG Row AND ABDUR 
RAHMAN, JJ. 

EDARA VENKAYYA PANTULU 
AND ANOTHER — APPELLANTS 


versus 
KALIPATTAPU CHITTI SURYA 
PRAKASAMMA AND OTHERS 
— RESPONDENTS 

Tort—Defamation—Statement that well connected 
unmarried girl of Brahmin community has not 
preserved her verginity, is grossest defamation— 
Damages—Loss of reputation in respect of rerginity 
— Assessment of damages—Suit .for damages—Fact 
that there was criminal prosecution and conviction 
before suit, if reason for reducing amount of 
damages, : 

A statement in an article that an unmarried girl 
of the Brahmincommunity whois well connected, 
had not preserved her virgin purity is a defamation 
of the grossest nature. 

It is not possible 
damages at an exact figure giving absolutely con- 
vincing reasons for so doing, especially in a case 


for the Court to assess the 
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where Joss of reputation is suffered in respect of the 
virginity or purity of an unmarried girl. 

In respect of defamation, thelaw gives a party 
two remedies (i) a criminal prosecution, and (iz) 8 
civil suit for damages and the mere fact that there 
had been a criminal prosecution and a conviction 
before filing a civil suit, is not a sufficient reason 
for reducing the amount of damages. 164 Ind. Cas. 
385 (1), dissented from, 

_A. against the decree of the Sub-Judge (Ad- 
ditional), Ellore, in O. S. No. 9 of 1937. 

Mr. T.V. Ramanatha Iyer, for the Ap- 
Pellants. 

Messrs. Kasturi Seshagiri Rao and D: 
Suryaprakasa Rao, for the Respondents. 


_ Pandrang Row, J—The only points 
in this appeal are whether a certain article 
published in a Telugu Weekly on May 5, 
1935 is defamatory of the plaintiff, and if 
so, to what damages is the plaintiff entitied. 
As regards the defamatory character of the 
article there can really be no question. In 
Particular fhe last two sentences in para, 2 
sre undoubtedly defamatory inasmuch as 
they clearly indicate that the plaintiff, an 
upmarried girl of the Brahmin community 
who is well connecied, had not preserved 
her virgin purity. One can hardly imagine 
a grosser kind of defamation. No satisfac- 
tory attempt has been made to explain 
these sentences away. In our opinion what 
has been stated above is sufficient to show 
tLe nature of the defamation and the extent 
of the loss of reputation caused to the plain- 
tiff. We do not think it desirable to give a 
wider publicity to the defamatory passages 
by reproducing them in this judgment, The 
plaintif’s father is a retired Deputy Ool» 
Jector and her brother is an Advocate of this 
Court. Undoubtedly she was being educat- 
ed in a school in Madras and there were prce 
posals for a marriage between her and one 
Krishnamurthi. This marriage did not take 
place though for reagons unconnected with 
the publication of the article. The defama- 
tion having been established beyond doubt 
it only remains to consider whether the 
amount of damages awarded by the Gourt 
below is reascnable. 

It may be mentioned in this connection 
that before the suit was filed there wasa 
criminal prosecution at the instance of the 
father of the plaintiff which resulted in the 
conviction of all the defendants which was 
upheld in the High Oourt on revision. It is 
argued that the very fact that there had 
been a criminal prosecution and a convic- 
tion obtained before the civil suit was 
launched is itself a reason for reducing the 
amount of damages, and reliance has been 
placed on the decision in Ma Sein Tin v. 
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U Kyan Maung (1). At p. 334 there are: 
certain observations which show that the 
learned Judge disapproved conduct of this 
kind that is, the filing of a civil suit for dame 
ages after a criminal prosecution, though tle 
law grants both remedies tothe wronged 
person. We are not prepared to accept 
this view, namely that where the law 
permits two remedies a priy who avails 
‘himself of one remedy after another should 
not get, so to say, as much compensation 
as he would otherwise get. What the law 
allows must be awarded by the Courts 
which administer the law. The remedies 
eare morecver different. The law gives a 
party both rémedies and it is not right 
in our opinion to take away so to speak 
by a judicial decision what the law gives 
in cases of this kind. The amount awarded 
by the Court below is Ra. 1,500 whereas 
the amount claimed is Rs, 5,250. 

The learned Judge who tried the case has 
given reasons for assessing the damages at 
Rs. 1,500 and no attempt has been made 
to show that these reascns are not well 
founded beyond relying on the decision 
in Ma Sein Tin v. U Kyan Maung (1), 
in a case of this kind, it is mot 
possible for the Oourt to assess the 
damages at an exact figure giving abso» 
lutely convincing reasons for so doing. This 
observation is made necessary by the fact. 
that an attempt was made to argue that 
th8 lower Court shculd have allowed only 
proportionate costs in view of the fact 
that only Rs. 1,500 was decreeed in res- 
pect of a claim of Rs. 5,250, Parties 
cannot be expected to assess the damages 
in an exact manner. Especially in a case of 
this kind where loss of reputation is suffered 
in respect of the virginity or purity of an 
unmarried girl like the plaintiff it is impose 
sible to say that a claim for Rs. 5,250 is 
unreasonable. It is enough to refer to the 
case reported in Rahim Buksh v. Bachcha 
Lal (2) where in appeal full costs were 
given though the amount decreed was 
only Rs. 200 in respect of a claim for 
Rs. 5,100. Another reason is that we ourselves 
should have been prepared to enhance- 
the amount of damages but for the fact 
that the memoranda of ercss-objections- 
in which an extra amount of Rs. (1,000 was 
claimed by the plaintiff-respondent was not. 
pressed before us by her Advocate, We 
therefore see no reason to interfere with 


(1) A I R 1936 Rang. 332 (331); 164 Ind. Cas. 335; $- 
R Rang. 91. 

(2) 51 A 509; 115 Ind. Cas. 458: A I R 1929 All. 214;. 
1929 A L J 303; Ind. Rul, (1929) All. 378. 
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the order regarding costs made by the lower 
Court, The appealis accordingly dismissed 
with costs of the plaintiff-respondent. The 


memorandum of objections not being press- 
‘ed is also dismissed. but without costs. 


N.B, Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Appeals Nos, 624 and 6:5 
of 1938 
May 3, 1940 
OoLLISTER, J. 
Mulla HAIDER HUSAIN—APPELLANT 
Tersus 
MOHAMMAD SUBHAN KHAN AND oraERs 
—P LAIN TIFF3— RESPONDENTS 

Limitation Act (IX of 1908), Art. 142—Plaintiff 
having established his title, onus is on himto prove 
possession within 12 years before suit—Co-sharer— 
Adverse possession—One co-sharer transferring pro- 
perty—Failure of transferee to establish that denial 
of title and ouster were brought to knowledge of the 
co-owners—T ransferee's possession, if adverse to other 
co-owners—Civil Procedure Code (Act V of 1908), 
0. XLI, r.4—Held on facts that it was proper for the 
Judge to use his discretion under O. XLI,r. 4 and 
decree suit against all plaintiffs even though only 
some of them had appealed. : 

In a svit to which Art. 142, Lim. Act, applies the 
onus lies on the plaintiffs having ‘established their 
title, to prove that they had been in possession, whe- 
ther actual or constructive within 12 years before the 
institution of the suit. 152 Ind. Cas. 1 (1), relied 
on. [p. 603, col. 1.1] z 

The pcssession by one co-sharer is possessior on 
behalf of all the co-sharers in the absence of ouster 


` or repudiation of title, and the fact that the non- 


possessing co-sharers were not in receipt of profits 
will not suffice to establish adverse possession as 
against them. [p. €03, cols. 1 & 2.} 

The principle of law based on the mere fact of co- 
ownership would apply with equal force to a trans- 
feree from a co-owner, who steps into the shoes of his 
vendor, A co-owner has no duty cast upon him to 
watch the conduct of another co-owner and beon the 
look-out to find out the extent of the share purported 
to be transferred by him, and to intervene if more 
than the real share has been transferred. He js 
entitled to assume that the permissive nature of the 
possession has passed on to his co-owner's transferee 
who has now become the co-owner in place of the 
original co-owner. Of course, if the assertion of 
title to the whole is brought to his knowledge and 
it is accompanied by his ouster and exclusion, 
adverse possession would then commence ag against 
him. The burden therefore would be on the trans- 
feree to establish that the denial of title and ouster 
were brought to the knowledge of the other co-owner 
and inthe absence of such proof he would not be 
able to perfect his adverse possession. 140Ind. Oas. 
653 (2), relied on. [p. 604, col. 1.] 

Only some of the several plaintiffs against whom a 
decree- was passed appealed. The decree had pro- 
ceeded on a common ground, The memorandum of 
appeal in the lower Appellate Court showed that the 
whole decree was being appealed against. The 
prayer thereon was that “the claim of the plaintiffs be 
decreed” and not “the claim of the appellants”. The 
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valuation ofthe appeal and the valuation of the suit 
were the same. Inthe memorandum of appeal it was 

e stated that the reason why the other plaintifie had 
not joined inappeal was that they were away and 
so they had been impleaded as proforma respon- 
dents: 

Held, that it was proper for the Judge to exercise 
his discretion under O. XLI, r. 4, Civil P. O., and 
decree the suit in favour of all the plaintiffs, 172 
Ind. Cas. 635 (3) and 77 Ind. Oas, 274 (4), relied 


on. [p. 604, col, 2.) 
Dis- 


‘S. As. from the decision of the 
trict Judge, Jhansi, dated February 17, 
1938. 


Sir Syed Wazir Hasan and Mr. P. M. 
Verma, for the Appellant. 

Mr. Mushtaq Ahmad, for the Respon- 
dents. 


Judgment —These two appeals arise out 
of one and ithe same judgment. I will first 
take up S. A. No, 624 of 1938. The suit 
was for possession of 5 annas, 8 pies odd 
of zamindari property. The defence inter 
alia was that the suit was barred by limi- 
tation. Azim Ullah Khan was the original 
owner of a 7 annas share including the 
shares which are now in dispute. He 
died in 1892 and on his death mutation 
was effected in the name of his son, 
Bahadur Ali, Azim Ullah Khan also left 
four daughters, These were: (1) Mst. 
Anjam, plaintif No 3, (2: Mst. Mabi, 
deceased, whose daughter is Mst. Rahiman, 
plaintif No. 5, (3) Mst. Illahi Bibi, deceased, 
whose son and daughter are Subhan Khan 
and Mst. Ghafuran, plaintiffs Nos. land 2 
respectively, (4) Mst. Shahzadi, deceased, 
whose grandson is Nawab Khan, plaintiff 
No. 4. The father of this plaiatif is dead. 
Although Bahadar Ali had four sisters, 
his name alone was mutated against the 
property. Bahadur Ali died in 1919, leaving 
a widow, three songs and two daughters, 
The widow was Mst. eBari Bahoo, and she 
survived until 1930. The three sons were 
Sardar Ali, deceased, Kasim Ali, plaintiff 
No. 7, and Akbar Ali Khan, defendant 
No. 2, and the two daughters were Mst, 
Hashmat Bibi, plaintiff No. 6, and Mst. 
Habiban, plaintiff No. 8.. On the death of 
Bahadur Ali, the property was mutated in 
the name of Mst. Bari Bahoo. 

“In 1913 Mst. Bari Bahoo and her three 
sons executed a simple mortgage in favour 
ofa man named Pancham Lal, In 1919, 
under an instrument executed by Mst. Bari 
Bahoo alone, which is not on the record 
and the exact nature of which is not 
disclosed, Pancham Lal was ‘put into 
possession of the property for a period 
of 15 years and his name was mutated. 
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“On February 23, 1924 Mst. Bari Bahoo 
:and her sons Akbar Ali, defendant No. 2, 
and Sardar Ali, executed a sale-deed in 
‘respect to this property in favour of defen- 
‘dant No. 1 for a consideration of Rs. 550. 
‘The suit out of which this appeal arises was 
instituted by the eight plaintiffs on 
February 22, 1936. The suit was dismissed 
by the trial Court, but the lower Appellate 
Court has reversed that decree and has 
‘decreed the suit of some of the plaintiffs 
‘while dismissing the claim of others. The 
appeal before the District Judge was 
actually filed by four plaintiffs only, namely 
‘plaintiffs Nos. 1, 2, 3 and 5. The other 
plaintiffs were impleaded as pro forma 
‘respondents and during the pendency of 
‘the appeal they were transposed at their 
‘Tequest to the array of appellants. The 
‘earned Judge has dismissed the suit as 
against plaintiff No. 3 for reasons which it 
‘is unnecessary to set out for the purposes 
-of this appeal. He has also dismissed the 
suit of plaintiffs Nos. 4,6, 7 and 8, and that 
part of the judgment and decree is the sub- 
ject of the connected appeal (S. A. No, 685 
of 1938). 

The decision of tke appeal with which I 
am now dealing rests upon tke question of 
limitation, this being the only point which 
has been argued before me. It is conceded 
by learned Counsel for both parties that 
Art. 142, Lim. Act, was applicable to this 
suit, In the plaint it was stated that the 
defendant-appellant obtained possession 
of the property in 1934, in which year it 
was vacated by the mortgagee in accorde 
ance with the terms of the instrument of 
1919; and this fact was admitted by the 
defendant-appellant. The plaintiffs alleged 
that they had no knowledge of the sale 
deed of 1924 until the defendant took pos- 
session of the property in 1934, in which 
year they were dispossessed. There can, I 
think, be no doubt that in a suit to which 
Art, 142, Lim Act, applies the onus lies 
on the plaintiffs having established their 
title, to prove that they had been in 
possession, whether actual or constructive, 
‘within 12 years before the institution of 
the suit. The authority for this is the Full 
Bench decision in Bhindhyachal Chand v. 
Ram Gharib Chand (1), 

Now it is a well-established proposition 
of law that the possession by one co-sharer 
is pcssession on behalf of all the co'sbarers 
in the absence of ouster of repudiation of 

(1 (1934) AL J 973: 152 Ind. Cas.1; AI R 1934 


All. 993; 57 A 278; 18 R D 541; 1934 AL R 968;7 R 
-A 302 (F B). 
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title, and the fact that the non-possessing 
co-sbarers were not in receipt of profits will 
not suffice to establish adverse possession 
as againstthem. Up to the year 1919, Mst. 
Bari Bahoo’s name alone stood against the 
property in the revenue records and up to 
that year at least no adverse possessicn 
as against the plaintiffs is established, for 
it is not suggested that Mst. Bari Bahoo at 


. any time up to 1919 repudiated the title 


of the plafntifis and set up exclusive title 
in herself, The difficulty begins from 1919 
when the mortgagee under the simple 
mortgage of 1913 was put into possession. 
There is nothing to show who put him into 
possession, but epresumably it was the 
mortgagors, namely Mst. Bari Bahoo and 
her three sons. As I have already said, the 
mortgagee remained in possession until 
1934, when the mortgage was liquidated, 
In Subah Lal v, Fateh Mohammad (2) the 
members of two branches of a Muslim 
family owned a certain property. The 
members of one branch, Ewaz Ali and 
others, executed a usufructuary morigags 
in 1910 in favour of a certain person and 
in 1918 they sold the property to the 
mortgagee. The members of the other 
branch instituted a suit in November 1924 
for possession, There was a difference 
of opinion between Mukerji, J. and 
Niamatullah, J. and the matter was referred 
to Sulaiman, J. who agreed with the view 
which had been expreseed by Niamatullah, J. 
At p. 397* Niamatulleh, J. observes: 

S... bhe transferee of aco-sharer can acquire 
no more than what belongs to his transferor. 
By the mortgage in favour of the appellants, no 
more than the share of Ewaz Ali and others 
passed to him. At the date of the mortgage his 
possession, in the eyes of the law and as regards 
title, was that of a co-sharer in relation to the 
plaintifis. Of course, if the fact that he claimed to 
be in possession in denial of the plaintiff's title 
was known to the plaintiffs, his possession would 
be adverse to him, just as the possession of his 
mortgagor would have been so if he had repudiated 
the plaintiffs’ title to their knowledge. In the 
absence of repudiation of the plaintiff's title to 
their knowledge either by Ewaz Ali and others or 
by their mortgagees, the possession of neither can 
be adverse.” 

At p. 400* Sulaiman, J, says: 

“The other co-owners, if they have actually no 
knowledge of the extent of the share transferred, 
are entitled to- presume that their co-owner has 
transferred his own interest only and that the 
transferee by virtue of his righl to that share is 
enjoying possession of the whole property. The 
mere fact that a transferee by virtue of bis right 
to that share is in possession would not put them 
on inquiry, for the transferee has just as much 


(2) A IR 1932 All 393; 140 Ind. Cas 653; 54 A 628; 


(1932) A L J 425; Ind. Rul, (1933) All, 18. 
¥ Pages of AJI R 1932 All, —[Ed.] 
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right to enjoy the whole property as his transferor 
had. The principle of law based on the mere 
fact of co-ownership would apply with equal force 
to 8 transferee frem a co-owner, who steps into 
the shoes of his vendor. A co-owner has no duty 
cast upon him to watch the conduct of another 
co-owner and he on the Ipck-out to find out the 
extent of the share purported to be transferred by 
him, and to intervene if more than the real share 
has been transferred. He is entitled to assume 
that the permissive nature of the possession has 
passed on to his co-owner’s transferee who has 


now become the co-owner in place of the original- 


co-owner. Of course, if the assertio of title to 
the whole is brought to his knowledge and it is 
accompanied by his ouster and exclusion, adverse 
Possession would then commence as against him. 
The burden therefore would be on the transferee 
to establish that the denial of title and ouster 
were brought to the knowledge of the other co-owner 
and in the absence of such proof he would not be 
able to perfect his adverse possession.” 


"The observations which I have cited are 
directly applicable to the case which is 
now under ¢ppeal. There is nothing to show 
that the plaintiffs were aware of the fact 
that their shares in the property left by 
Azim Ullah Khan had been mortgaged to 
Pancham Lal and that the latter was in 
possession otherwise than as corsharer on 
behalf of all the co-sharers. And there isa 
finding of fact by the learned Judge of the 
Court below that such knowledge on the 
part of the plaintiffs has not been estas 
blished. In my opinion, the view taken by 
the lower Appellate Court is right and I 
accordingly dismiss this appeal with costs. I 
will now deal with Second Appeal No. 685 
of 1938, This is an appeal by plaintiffs 
Ncs. 4,6,7 and8. They did not originally 
join in the appsal, but were impleaded as 
pro forma respondents. During the pen- 
dency of the appeal their names were 
transposed at their own request to the 
array of the appellants. The learned Judge 
has declined to decree their claim, and 
his reasone for doing so are expressed as 
follows: 

“On December 22, 1937, I held in Oourt that 
the question of limitation was decided in favour 
of appellants Nos, 1,2 and 4 but against appellant 
No, 3. The respondents’ Pleader then produced an 
application on which I noted to this effact on 
the same day. On January 26, 1933 four other 
members of the appellants’ family who were pro 
forma respondents applied to me to be made 
appellants. On January 29, 1938 I ordered the 
appeal to be amended accordingly. I continued 
hearing of the appeal on February 1°, 1938 and 
first of all took up theclaim of the new appellants 
Nos. 5 to 8 In my opinion their claim cannot be 
allowed because it was made subsequent to my 
decisitn in Oourt that the appeal must succeed on 
the point of limitation in favour of appellants 
Nos. 1, 2 and 4. In other words appellants Nos. 5 
to 8 waited until they knew that the question of 
limitation had been decided in favour of appel- 
lants Nos. 1, 2 and 4 before applying to be made 
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appellants, Obviously O. I, r. 10, Civil P. O., does: 
not apply to these circumstances,” 

I do not think the positions of plaintiffs 
Nos, 4,6, 7 and &—appellants Nos. 5 to 8— 
is necessarily affected by the circumstance 
that the learned Judge had delivered his 
ruling on the plea of limitation. Order XLI, 
r. 4, Civil P. O., provides: 

“Where there are more plaintiffs or more- 
defendants than one in a suit and the decree 
appealed from proceeds on any ground common 
to all the plaintiffs or to all the defendants, any 
one of the plaintiffs or of the defendants may- 
appeal from the whole decree and thereupon the- 
Appellate Oourt may reverse or vary the decree 
in favour of all the plaintifis or defendants, as the 
case may be.” 

It is true that the plaintiffs have sepa- 
rate interests in the property, but there- 
can be no doubt that the decree which was. 
appealed against proceeded on a common 
ground; and the memorandum of appeal in 
the lower Appellate Court shows that the- 
whole decree was being appealed against... 
The prayer thereon was that “the claim of 
the plaintifis be- decreed,” not “the claim 
of the appellants.” The valuation of the- 
appeal was the same as the valuation of 
the suit, and in para. 5 of the memorandum 
of appeal it was stated that the reason why 
the other plaintiffs had not joined in the 
appeal was that they were away and so: 
they had been impleaded as pro forma 
respondents. In my opinion the circum-- 
stances of this case weresuch that it was 
proper for-the learned Judge to exercise- 
his dircretion under O. XLI, r. 4, Oivil 
P. O., and decree the suit in favour of all 
the plaintifs. It is not suggested that the 
non:appealing plaintiffs had any fuller iu- 
formation about Mst. Bari Bahoo’s transace- 
tions than was possessed by the appealing 
plaintiffs. The burden was on the defendant. 
in this respect and no attempt has been 
made by his learagd Counsel to show that 
he has discharged it.e The following deci- 
sions are in point: Jagdei v. Sampat Dube 
(3) and Kundan v. Mam Raj (4). 1 allow 
this appeal and set aside the decree of 
the lower Appellate Court quoad these 
appellants. The result is that the suit of 
all the plaintiffs except plaintiff No. 3 is 
decreed. The appellants in this appeal 
will be entitled to their costs, throughout. 
Leave to appeal under the Letters Patent 
is refused. 

D. 


(3) 1937 A L J 1111; 172 Ind. Oas, 635; A I R 
1937 All, 196; 10 R A 414; 1937 R D 548; 1938 A. 
LR8& 

(4) A I R 1922 Lah, 57; 77 Ind, Cas, 274;4 Lah, L.. 
J 178; 31 P W R 1922.: - | : 


Order accordingly. 
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Criminal Procedure Code (Act V of 1898), ss. 83, ` 


77, 186—Warrant to be executed outside local limits 
of jurisdiction of Court issuing it—S. 83, if over- 
-rides 3, 71—Effect of ss. 85 and 86—Magisiraie 
acting under 8. 86, cannot hold enquiry under s. 186 
—His duty pointed out~—S. 186, does not override 
-88. 15 to 86—Ezercise of powers under s. 83—Warrant 
of arrest giving only names of accused addressed for 
-execution to Police Officer who could not be ascer- 
tained—Warrant held illegal. 

Section 83, Criminal P. O., inthe case ofa war- 
rant to be executed outside the local limits of 
jurisdiction of the Court issuing it, would override 
the express direction of 8. 77, that a Presidency 
“Magistrate must direct the warrant toa Police 
‘Officer. [p. 606, col. 1.] 

The effect of as. 85 and 86, Criminal P. O., is that 
‘the person arrested outside the local limits of the 
jurisdiction of the Court issuing the warrant has to 
be taken before a Magistrate or Commissioner or 
District Superintendent of Police, and such Magis- 
trate or Commissioner or District Superintendent 
has to satisfy himself that the person arrested ap- 
pears to be the person intended by the Court which 
issued the warrant, and when so satisfied he is bound 
to direct the removal of the arrested person in 
custody to the Court which issued the warrant. The 
Magistrate is not entitled to institute an inquiry 
under s. 186, Oriminal P. O., which deals with a 
case in which the Oourt which has jurisdiction, has 
not taken cognizance of the matter, and the offence 
is brought to the notice of a Magistrate whois nob 
competent to try it, in which case he may send it 
to a Magistrate who is competent, Section 186 does 
not override the provisions of ss.75 to 86 which 
deal with the execution of warrants of arrest. [p. 
606, col. 2.]% 

The power of directing the arrest of some person 
at a place outside the local limits of the jurisdic- 
tion of a Court, particularly when that place is far 
removed from the local limits, is one which should 
be exercised with the utmost circumspection. [p. 
608, col. 2.] rons 

Non-bailable warrants were issued by the Chief 
Presidency Magistrate of Oalcutta on June 25, 1940, 
‘stating that the accused stood charged with the 
offence under s. 392, I. P. O., that is to say, of 
robbery. The warrants were addressed to the “ O/O 
concerned " and referred to the accused merely by 
their names. In the margin of the warrants was a 
note initialled by the Ohief Presidency Magistrate, 
Oaleutta, to this effect: “ Forwarded to the Third 
Presidency Magistrate, Bombay, for favour of exe- 
cution and return.” There was no reference either 
to the address, description or occupation of the 
accused : 

Held, that warrants must be dealt with strictly, 
and since the marginal note forwarding the war- 
‘rants to the Third Presidency Magistrate, Bombay, 
could have no effect given to it, because there was 
no such officer asthe “Third Presidency Magis- 
trate’ the warrants were invalid, They were fur- 
ther invalid because they did not sufficiently 
specify the persons to be arrested, [p. 607, col. 1.] 
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Or. R. from an order by the Presidency 
Magistrate, Third Court, Bombay. 


Messrs. G. C. O'Gorman, J. B. Patel, 
Shertukde and V.N. Agaskar, for the Peti- 
tioners. , 

Mr. R. A. Jahagirdar, Govt. Pleader, for 
the Crown. 


Beaumont, C, J.—Tais is an appli- 
cation in revision against an order made 
by the learned Presidency Magistrate, 
Third Court, Bombay, directing that the two 
applicants be forwarded to Oalcutta through 
the Commissioner of Police,Bombay, to stand 
etheir trial before the Chief Presidency 
Magistrate, Caletta upon the charges 
set out in the warrant. It appears that on 
June 12, last a robbery was committed 
in Oalcutta of forty-four currency notes of 
the denomination of Rs. 1000, each. One 
of those currency notes, the numbers of 
which had been taken. was subsequently 
traced to the two applicants, and the 
Bombay Police communicated this fact to 
the Calcutta Police. Thereupon non- 
bailable warrants were issued by the 
learned Ohief Presidency Magistrate of 
Calcutta ou June 25, 1940, stating that the 
two applicants stand charged with the 
offence under s. 392, I. P. O. that isto say, 
of robbery. The warrants are addressed to 
the “O/O conerned” and refer to the two 
applicants merely by their names, the first 
“Sagaramal Khemraj” and the other “Kalu- 
ram Hirachand," and in the margin of the 
warrants is a note initialled by the learned 
Chief Presidency Magistrate, Calcutta, to 
this effect: “Forwarded to the Third Presi- 
dency Magistrate, Bombay, for favour of 
execution and return.” I will return pre- 
sently to the question of the validity of 
those warrants. 

Apparently a Police Officer from Cal- 
cutta was sent over to Bombay, but he 
failed to identify the two accused as having 
had anything to do with the robbery. 
However, they were arrested because ths 
notes had been traced to them, and they 
were taken before the learned Presidency 
Magistrate in the Third Court, and he 
held an inquiry, purporting to do so under 
s. 186, Oriminal P. O. The Police Officer 
concerned with the matter in Bombay gave 
evidence, the effect of which was that he 
had satisfied himself that the two accused 
were in Bombay on June 12, and could, 
therefore, have taken no part in the 
robbery, and the learned Presidency Magis: 
trate was impressed with that evidence. It 
is to be noticed that the warrants do not 
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refer tò any charge under s. 411 or s. 412, 


I. P. O. .but the learned Magistrate in his - 


‘order said: 


“I am bound to presume that the Ohief Presidency 
Magistrate, Calcutta, had sypfiicient grounds before 
him for issuing this process and that those grounds 
are not before me,” 
and accordingly he made the order come 
plained of. The sections dealing with 
the issue of warrants to be executed out- 
side the local limits of the furisdiction 
of Courts issuing the same are contained 
in s. 75 and the following sections of the 
Criminal P. O. Section 77 provides that a 
walrant of arrest shall ordinarily be 
directed to one cr more Bolice Officers, and, 
when issued by a Presidency Magistrate, 
shall always be so directed. Then s. 82 
provides that a.warrant of arrest may be 
executed atany place in British India. 
tion €3 provides that when a warrant is to be 
executed outside the Iccal limits of the 
jurisdicticn of the Court issuing the 
same, such Court may, instead of direce 
ting such warrant to a Police Officer, 
forward the same by post or otherwise 
to any Magistrate or District Superinten- 
dent of Police, or the Commissioner of 
Police in the presidency town within the 
local limits of whose jurisdiction it is to 
be executed, I think that that provision, 
in the case of a warrant tobe executed 
outside the local limits of jurisdiction would 
override the express direction of s. 77, that 
a Presidency Magistrate must direct the 
warrant to a Police Officer, Then s. 84 
provides that when a warrant directed to 
a Police Offcer is to be executed beyond 
the local limits of the jurisdiction of the 
Court issuing the eame, he stall ordinarily 
take it for endorsement eitker to a Magis- 
trate cr to a Police Officer not below 
the rank of an cfficer in charge of a 
station, within tke local limits of whose 
juriedicticn the warrant is to be execuied, 
and such Magistrate or Police Officer ehall 
endcrge his name thereon and such endorsee 
ment shall be sufficient authority to the 
Police Officer to whom the warrant is 
directed io execute the eame within such 
limits. Section 85 provides that when a 
warrant of arrest is executed outside 
the District in which it was issued, the 
person arrested shall be taken before a 
Magistrate or Commissicner of Police or 
District Superintendent, Section &6 pro- 
vides that such Magistrate or District 
Superintendent or Commissioner shall, if 
the person arrested appears to be. the 
person intended by the Court which issued 
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the warrant, direct his removal in custody, 
to such Oourt. 

As a matter of fact, ss. 85 and 86" 
do not apply within the City of Bombay, 

but the provisions of ss. 97 to 99, Rombay 

City Police Act, are substantially in the 
same terms. It seems to me that the. 
effect of those provisions is that the pere: 
son arrested outside the losal limits of 
the jurisdiction of the Court issuing the 
warrant has to be taken before a Magis- 
trate or Commissioner or District Superin-- 
tendent of Police, and such Magistrate or: 
Oommissioner or District Superintendent. 
has to satisfy himself that the person. 
arrested appears to be the person intended: 
by the Court which issued the warrant, and: 
when so satisfied he is bound to direct 
the removal of the arrested person in. 
custody to the Oourt which issued the- 
warrant. In my opinion, the learned 
Magistrate was not entitled to institute: 
an inquiry under s. 186, Criminal P. C.. 
That section deals with the case of a 
Magistrate seeing reason to believe that 
any person within the local limits of his. 
jurisdiction has committed an offence with-- 
out such limits, and in that case he can, 
send the person to the Magistrate having 
jurisdiction to inquireinto the offence. But. 
that section is dealing with a case in which the- 
Court which has jurisdiction, has not taken, 
cognizance of the matter, and the offence 

is brought to the notice of a Magistrate 

who is not compstent to try it, in 

which case he may send it to a Magistrate- 
who is competent. In my opinion, that. 
section does not override the provisions of 

ss. 75 to 86 to which I have referred which ' 
deal with the execution of warrants of arrest 

and the only point, which the Magistrate was: 
entitled to enquire into was the question. 
whether the arrested persons were those . 
whose arrests were intended by the Ohief 

Presidency Magistrate of Calcutta, 

I need hardly point out that the power: 
of directing the arrest of scme person . 
at a place outside the local limits of 
the jurisdiction of a Court, particularly- 
when that place is far removed from the 
local limits, is cne which should be- 
exercised with the utmost circumspection. 
To arrest two merchants of Bombay and 
take them in custody all the way to Ualcutta. 
could only be justified if the Calcutta. 
Court had substantial reason to believe that 
the Bombpy people had committed the- 
offence. The learned Chief Presidency 
Magistrate of Calcutta is, of course, a very: 
respcnsible officer, and I am quite sura that... 
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he would not act with any lack of a sense 
of responsibility. We do not know what 
materials he had before him, but on the 
materials elicited by the learned Presidency 
Magistrate, Third Oourt, Bombay, it does 
seem difficult to suppose that these arrested 
persons committed robbery in Calcutta 
on June 12, Had we thcught that the 
warrants were properly issued, we should 
probably have released the accused on 
bail in order to communicate further with 
the Obief Presidency Magistrate of Calcutta 
but I think that if the learned Ohief Pre- 
sidency Magistrate had come to the con- 
clusion that it was necessary that the 
applicants should be sent under arrest from 
Bombay to Calcutta, the Court in Bombay 
would have been bound s0 to order. 
However, when the matter was brought 
before us yesterday, we sent for the 
original warrants in this case, and, in my 
opinion, the warrants are clearly bad. Asil 
have said, they are addressed to the “OJO” 
concerned “ which might mean anything 
“0/0.” might stand for ‘officer commanding” 
or’officer in charge” but as no indication is 
given as to what command or what charge 
is referred to, the words really mean nothing 
It may be that the learned Chief Presidency 
Magistrate intended to act under s. 83, 
Criminal P. C. and to direct the warrant to a 
Presidency Magistrate. I doubt whether that 
intention could be legitimately gathered 
merely from the endorsement in the margin, 
because the proper place to show to whom 
the warrant is directed is the space provided 
for that purpose at the top, and that, I have 
said, is filled up with the words “OJCU con- 
cerned.” But in apy case warrants must 
be dealt with strictly, and since the 
marginal note forwarding the warrants to 
the Third Presidency Magistrate, Bombay, 
can have no effect given to'it, because 
there is no such offiger® as the “Third 
Presidency Magistrate.” There is a Magis- 
trate who presides over the Third Court, 
and a Magistrate, a different person, who 
is the Third Senior Magistrate, but thera is 
no Third Presidency Magistrate. On those 
formal grounds I think that the warrants 
are invalid, and I think they are further 
invalid because they do not sufficiently 
specify tte persons to be arrested. As I 
have already said, the warrants only con- 
tain the surname and preceding name of 
the two accused, without any reference to 
address, description, or occupation. There 
are probably agcod many people in Bombay 
having the names reférred to in these 
warrants, and all these persons could be 
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arrested under the warrants, if valid. In my 
opinion, the warrants issued in this cage 
are not sufficiently definite either in the 
name of the person to whem the warrant 
is addressed or in the description of the 
person to be arrested. That being so, the 
accused must be released, The property 
seized in search by the Police belonging to 
the accused to be returned to the accused. 
Wassoodew, J.—I agree. I have nothing 
to add on my own account to what has been 
stated by my Lcrd the Chief Justice in 
regard to the form of the warrants, I should 
however like to state in short the foundation 
for the conclusion reached in regard tothe 
procedure followed by the Magistrate in 
holding an inquiry,® which purports to be 
under the provisions of s. 186, Criminal 
P. ©. It is said that such an inquiry is in 
conformity with the prevailing practice 
followed in the Presidency Magistrates’ 
Courts in Bombay in the course of execution 
of warrants issued by Courts outside the local 
limits of the Presidency Magistrates. 
Such practice, if it at a]l prevails, is in my 
Opinion illegal and unauthorized by the 
provisions of the Criminal P. ©. The ordi- 
nary rule in regard to inquiry into offences 
is contained in s. 177, Oriminal P.O. That 


section says that 

“every offence shall ordinarily be inquired into 
and tried by a Oourt within the local limits of 
whose jurisdiction it was committed.” 


The offence with which the accused 
wert charged was admittediy committed 
outside the local limits of the Magistrate's 
jurisdiction, Section 183 confers more 
extended powers and larger jurisdiction 
on Courts than the ordinary rule. The 
provisions of 5.186 are obviously meant to 
confer jurisdiction on Magistrates to enquire 
into offences committed outside their local 
limits, and in my opinion that was intend- 
ed by the Legislature for a spscial purpose, 
namely, to meet any technical plea raised by 
an accused person suspected of having 
committed an offence outside the Magis« 
trate’s jurisdiction, in regard to which there 
is no judicial enquiry pending and the 
Magistrate considers it necessary to hold an 
inquiry with a view to send tha accused 
tothe proper Court for further enquiry or 
trial. It could not have been the intention 
of the Legislature that there should be 
two parallel Courts with different lecal 
jurisdictions holding enquiries into tne 
same offence at the same time. Whz:re a 
Court has taken cognizance of an offenca 
under the ordinary rule and acedrdingly 
issued a warrant of arres) directed to a 
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‘Magistrate or a Police Officer cutside its 
‘jurisdiction, the powers of the Magistrate 
are limited to the execution of the warrant, 
‘under the provisions of ss. 83 to 86, Oriminal 
P. 0, All that the Magistrate is then con- 
cerned with is to ascertain whether the 
person arrested is the identical person 
named in the warrant. Only wken no cogniz- 
ance has been taken by the Court em- 
powered to try an offender under the ordis 
nary rule referred to, the question of 
holding an inquiry under s. 186, Criminal 
P. O. arises, The learned Magistrate has 
hot applied his mind to the real question 
that he had to consider in the execution of 
the warrant and has held an enquiry pur-° 
< porting to be under s, 186, Criminal P. C. 
-without jurisdiction, 


D. Order accordingly. 
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CALCUTTA HIGH COURT 
Suit No, 74 of 1939 
May 14, 1910 
LoRT-WILLIAMB, J. 
RANJIT KUMAR ROY AND ANOTHER— - 
PLAINTIFFS 


versus 
KABIRAJ KISORI MOHAN GUPTA 
AND ANOTAER— DEFENDANTS 

Limitation Act (IX of 1908), sa. 20 (1), 21(2)— 
Principal and surety — Payments of principal or 
- interest by either, createa fresh period of limitation 
in respect of common debt as against both Principal 
or surety is authorised by the other by implication 
. to make payments provided by s, 20 (1) — Principal 
and surety,if joint contractors—Limitation — Plea 
- of, by surety for promisor—To what extent available, 
stated ~- Promissory note — Payable on demand 
—Limitation, when begins to run—Surety—Lrability 


In cases of principal and surety there are two 
distinct contracts in respect of one debt common to 
-both. There cannot be two distinct debts otherwise 
. payments on account of principal or interest by the 
principal would not, ipso facto, reduce the debt due 
: by the surety, and vice versa, as they do. It follows 
-that payments of principal or interest by either 
principal or surety, and acknowledgments in accord- 
dance with the provisions of s. 20 (1), Lim, Act, 
create afresh period of limitation in respect of the 
- common debt as against either the principal or the 
surety. Theexpression “fresh period of limitation” 
isin general terms, and there is ncthing in the 
section to indicate that the new period of limitation 
is only to operate againat the person making the pay- 
ment. [p. 610, col.1.] 
[Case law relied on.) 
The principal or the surety is authorized by the 
other, by implication, tomake payments on account of 
“the common debt, and in the manner provided by 
s. 20 (1), Lim. Act. The object and intention of the 
arrangement made by the principal and surety is that 
the principal shall pay the debt and thus reduce 
or cancel the surety’s liability, and the surety must 
«be taken to be aware of the provisions of the section 
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and the effect of payments made in accordance there- 
with. [p. 611, col, 2; p. 612, col, 1.) 

Principals and sureties are not to be regarded as 
joint contractors within the meaning of s 21 (2), 

im. Act, [p. 612, col.. 1] ; 

Where a surety for a promisor denies liability on 
the ground of limitation, the plea of limitation can 
apply only to the debt and interest thereon, which it 
is alleged, had become barred by limitation at the 
time of the institution of the suit, and cannot apply 
to interest and charges which had not become barred 
or which have accrued subsequently. Parr's Bank- 
ing Co., Ltd, v. Yates (1), relied on. [p. 809, col. 
1) 


A promissory note payable on demand is a present 
debt, and is payable withcut demand and limitation 
begins to run from the date of it. A stipulation for 
compensation in the shape of interest makes no 
difference. Norton v. Ellam (2), relied on. [ibid] 

A sutety’s liability depends upon theterms of his 
contract, because his is a collateral obligation, 
In re Brown's Estate, Brown v. Brown.(3) and Brad- 
aye Old Bank v. Sutcliffe (4), relied on. fp. 609, col. 


Messrs. S. R. Das and H. N. Sanyal, for 
the Plaintiffs. 


Mr, N. C. Chatterjee, for the Defendants, 


Judgment,—The plaintiffs are the Re- 
ceivers of the Cooperative Hindustan 
Bank, Ltd. (in liquidation). On or about 
May 31, 1929 the Bank at the request of 
both defendants and upon the guarantee 
of defendant No, 2 lent to defendant No, 1 
a sum of Re. 1,0.0. Defendant No. 1 
executed a promissory note dated May 31, 
1929 as follows: 

“On demand I, Kaviraj Kisori Mohan Gupta re- 
siding at 167-1-1, Oornwallis Street, Oalcutta, pro- 
mise to pay to the Co-operative Hindustan Bank, 
Ltd. at Calcutta or order for value received the 
sum of rupess one thousand only together with the 
interest at 12 per cent. per annum until repayment 
in full.” s 

Defendant No, 2 executed a letter of 
guarantee dated May 30, 1929 and address- 
ed to the Bank as follows: 

“As at my request and on my guarantee you have 
agreed to advance Rs, 1,000 (one thousand) only on 
pro-note to Kaviraj Fishori Mohan Gupta, M. A, 
as may from time to time be required and as sanc- 
tioned by you, I do hereby guarantee the due re- 
payment of the amount so advanced with all 
interests and charges on or before the due date or 
earlier on demand. This guarantee will remain in 
force until the debt due is fully and finally adjust- 
ed and will not be affected by any forbearance or 
arrangement for giving time or other facilities to 
the principal debtor the said Kaviraj Kishori Mohan 

upta. 


Between July 2, 1929 and November 17, 
1836 defendant No. 1 made various 
payments on account of accrued interest- 
on the loan aggregating Rs, 935-3-0, 
which were all endorsed on the back 
of the note in the handwriting of 
and signed by defendant No. 1. -The 
last of such psyments was made on 


‘debt and interest thereon, 


1941 


that there is now due and owing by the 
defendants a sum of Rs. 1,009-115 for 
principal and interest calculated up “to 
May 31, 1928, after giving credit for all 
such payments. Demands for repayment 
were made on each of the defendants 
in 1932 and 1933, respectively. The suit 
was instituted on January 14, 1939. 

It is defended only by defendant No. 2, 


‘who pleads that he had no knowledge of 


either payments or endorsements, aad 
denies liability on the ground of limita- 
tion. This plea can apply only to the 
which it is 
alleged, had become barred by limitation’ 
at the time of the institution of the 
suit, and cannot apply to interest and 
charges which had not become barred or 
which have accrued subsequently: Parr’s 
Banking Co., Ltd. v. Yates (1). The appro- 
priate Article of the Lim. Act is Art. 115 
under which limitation begins to rua after 
three years from the breach of contract. 
On the plaintiffs’ behalf it has been 


- argued that defendant No, 2’s guarantee 


under the terms of his contract, remains 
in force until defendant No. 1’s debt has 


‘been paid in full and. that in any case 


the provisions of s. 20 (1), Lim. Act, 
operate to extend the period of limitation 
as against the surety when payments and 
endorsements have been made by the prin- 
cipal debtor. Those are the only issues, 
and no witnesses have been called to give 
evidence. . Section 20 (1) is as follows: 

“Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such by 
the person. liable to pay the debt or legacy, or by 
his agent duly authorized in this behalf, 

“or where part of the principal of a debt is, before 
the expiration of the prescribed period, paid by the 
debtor or by his agent duly authorized in this be- 
half.” 


“a fresh period of limitation shall be computed 
from the time when tke payment was made: 

“Provided that, save in the case of a payment of 
interest made before January 1, 1922, an acknow- 


: ledgment of the payment appears in the handwrit- 


ing ‘of, or in a writing signed by, the person 
making-the payment.” 

A promissory note payable on demand 
is a presént debt, and is payable without 
demand and limitation begins to ran from 
the date of it. A stipulation for com- 
pensation in the shape of interest makes 
no difference: Norton v. Ellam (2) per 


. Baron Parke at p. 464*, That this is the 


RE (1898) 2 Q B 460; 67 L J Q B 85l; 47 W 
42 


(2) (1837)2 M & W 461; 1 M & H 69; 1 Jur, 433; 
6 L J (ws) Ex. 121; 46 R R 646, 


*Page of (1837) 2 M. & W.—[Hd) - 
191—77 & Ts 
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law in India also is recognized by Art. 73, 
Lim, Act. A surety’s liability depends 


„upon the tsrms of his contract, because 


his is a collateral obligation. In re Brown's 
Estate. Brown v. Brown (3), Bradford 
Old Bank v. Sutcliffe (4), s. 128, Contract 
Ast. In Brojendra Kishore Roy v. Hindus 


stan Co-operative Insurance Society Ltd. 


(5) a promissory note payable on demand 
bore an endorsement signed by the surety 
“repayment guaranteed by me.” It was 
held that the liability of the surety accrued 
from the date of the note, that the fresh 
period of limitation created under s. 20 
(1), Lim. Act, by the payment of interest 
by the principal. debtor could be only in 
respect of the debt upon which the interest 
was paid, namely, the debt of the principal 
debtor, unless the circumstances could be 
said to render the payment one on behalf 
of the surety, that there would seem to 
be nothing in the relation of principal and 
surety itself which makes payment by the 
principal binding as a payment by the 
surety, and that althouga s. 128, Coa- 
tract Act, makes the liability of the surety 
co-extensive with that of the principal 
debtor, it must be read along with the 
provisions of the Lim. Act; it defines the 
measure of liability and has no reference 
tothe extinction of liability by operation 
of the Lim, Act. The finding that 
“there would seem to be nothing ia the relation of 
principal and surety itself which makes the pay- 
ent by the principal binding as a payment by 
the surety,” 
seems to be the quotation of an opinion 
offered by the learned author of Rowlatt 
on Principal and Surety, Edn. 2, at p. 294,. 
which is founded upon the case in Cockrill 
v. Sparkes (6), Henton v. Paddison (7) and 
Inre Wolmershousen (8) but I cannot find 
anything in these eases which directly 
supports the statement except in tho last 
in which Stirling, J. referred to the judg- 
ment of Fry, L, J.in In re Frisby, Allison 
v. Frisby (9) and sought to explain it, 
but did not disagree with it. The judg- 
ment in Brojendra Kishore Roy v. Rinau» 
stan Co-operative Insurance Society Ltd. 
(5) was founded upon the form of the 

(3) (1893) 2 Oh, 300; 62 L J Oh. 695; 3 R 463,69 L T 
12;41 W R 440. 

(4) (1918) 2K B 833;88 LJ K B85; 119L T 727; 24 
Com. Oas. 27; 62 8 J 753; 34T L R619. 

(5) 44 C 978; 39 Ind, Cas. 705; A I R 1918 Oal. 707; 
25 OL J 238; 21 O W N 482, 


(6) (1863) 1. & O 699; 32 LJ Ex. 118; 9 Jur. (N 8) 
307; 7 L T 752; 11 W R 428. 


(7) (1893) 68 L T 405; 3 R 450. 
(8) (1890) 62 L T 541; 38 W.R 537. 
Oh. D 106; 59 LJ Oh. 94; 61 L T 63%, 


(9) (1890) 43 
38 W R 65. 
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guarantee in that suit and upon the view 
that in cases of principal and surety there 
are two distinct debts, following the opi- 
nion of Cotton, L. J , stated in In re Powers, 
Lindsell v. Phillips (10) at p. 295. 

With respect, it seenis to me that this is 
not a complete statement of the position in 
law. In cases of principal and surety there 
are two distinct contracts in respect of one 
debt common to both. There cannot be two 
distinct debts otherwise paymehis on ac- 
count of principal or interest by the prin- 
cipal would not, ipso facto, reduce the debt 
due by the surety, and vice versa,as they 
do. Section 128, Contract Act. It follows 
that payments of principal or interest by 
either principal or surety, and acknowled- 
ments in accordance with the provisions of 
s. 20 (1), Lim. Act create afresh period of 
limitation in respect of the common debt 
as against either the principal or the surety. 
The expression “fresh period of limitation” 
is in general terms, and it was held by 
McLean, O. J., in Domi Lal Sahu v. Roshan 
Dobay (11), that there is nothing in the 
section to indicate thatthe new period of 
limitation is only to operate against the 
person making the payment. That no such 
restriction is intended is confirmed by the 
fact that s. 18, Lim. Act, expressly provides 
for such a restricticn in cases of fraud only. 

That this is the correct view is confirmed 
by the judgments of the learned Judges in 
In re Frisby, Allison v. Frisby (9), That 
wes a case Of a joint and several convenant 
by a mortgagor and his surety but that fact 
is immaterial forthe present purpose. By a 
mortgage deed dated in 1872 F the mort- 
gagor, and M, as his surety, jointly and 
severally covenanted for payment of the 
mortgege debt with interest on June 10, 
1873 F paid interest till 1880, but paid 
nothing afterwards. M died in 1880,never 
having made any payment or given any 
acknowledgment. The executrix of the 
mortgagee claimed to be a creditor against 
M's estate for the mortgage debt and in- 
terest. It was held by Kay, J. and by the 
Court of Appeal, that assuming s. 8, Real 
Property Lim. Act, 1874, to apply to an ace 
tion brought on a covenant in a mortgage 
deed against a surety, the payment of 
interest by the mortgagor prevented the 
statute from running in favour of the surety, 
and that the right against M's estate was not 


barred. Section 4 is as follows : 

“No action or suit or other proceeding shall be 
brought to recover any sum of money secured by 
any mortgage, judgment or lien or otherwise 

(10) (1885) 30 Ch. D 291 (295); 53 L T 647. 

{11) 33 O 1278; 11 O W N107. 
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charged upon or payable out of any land or rent, ab 
law or in equity, or any legacy, but within twelve 
years next after a present right to receive the 
game shall have accrued to some person capable of 
giving a discharge for or release of the same, un- 
less in the meantime some part of the principal 
money, or some interest thereon shall have been 
paid or some acknowledgment ofthe right thereto 
shall have been given in writing signed by the 
person by whom the same shall be payable, or his 
agent, to the person entitled thereto, or his agent.” 

at p. 116* Cotton, L. J., said as follows :— 

“But isthe claim kept alive by the payment of 
interest by the mortgagor? Inmy opinion itis. 
The section says nothing about the person by 
whom the money is paid and in my opinion it is 
satisfied ifthe payment is made. by any one liable 
to pay. Ifthe surety takes the benefit of the sec- 
* tion he must also take the burden. I think the pay- 
ment by either principal orsurety takes the case oub 
of the statute as against both of them.” 

At page 117* Bowen, L. J., said : 

“Aesuming however that the section is appli- 
cable, Iam of opinion that payment of interest by 
the mortgagor kept the debt alive as against the 
surety.” . 

Fry, L. J., said : 

“If the section do not apply there is an end of 
the case. If it do, the question is whether the pay- 
ment of interest by the mortgagor do not take the 
case out of the section as against the surety. I 
think that it does, The section does not say by 
whom the payment is to be made, so the case is 
within its terms. In my opinion a payment satis- 
fying the words of the section is made whenever 
there isa tender of money to a person entitled to 
receive itby a pérson liable to pay it. J agree that 
payment by a stranger would not do, the money in 
that case not being paid in discharge of a liability 
of the person paying it, If we were to confine 
“payment” to a payment by the person against 
whom or his representatives the action is brought, 
1 think we should be doing great injastice. It is 
usual for the mortgagor—not the surety—to pay 
the interest and it would be contrary to good sense 
and the common understanding of mankind that 
while he is doing so the statute should run in 
favour of the surety unless he makes a payment or 
gives an acknowledgment.” 


In In re Powers, Lindsell v. Phillips (10) 
the facts were that T P mortgaged an estate 
to L& A for £1,008 and at the same time 
EP &C P gave to L& A a joint and 
several bond reciting that the loan had 
been advanced at the request of E P & 
C P, and that they had agreed to give the 
bond as a better security. The bond was 
to be void if the mortgagor repaid the loan 
and interest. The mortgagor made several 
payments of interest and then fell into 
arrear, It was held,inter alia, that if the 
remedy on the bond had been barrable by 
limitation, the payment of interest by the 
mortgagor would have prevented the bar. 
The case turned upon the same s. 8, Real 
Properties Lim, Act, 1874. As I have 
already stated, it was the opinion of 


*Pages of (1890) 43 Oh, D.—[ Bd] 
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Cotton, L. J., exprressed at p. 295*, that 
there were two different debts, that of the 
principal and that of the sureties. He went 
on to say that : 

“If the remedy on the bond taken by itself was 
barred, I am of opinion that no payment by the 
mortgagor would keep italive; but where a bond 
which by itself is not barred, is given for the pur- 
Pose of guaranteeing the payment by the mortga- 
for of the mortgage debt, and the mortgagor makes 
payments which prevent the remedy on the mort- 
gage from being barred. I am of opinion that the 
Temedy on the bond isnot barred. The decision in 
Cockrill v, Sparkea (6), is not inconsistent with 
this. There were in that case two makers of a joint 
and several promissory note, and it was decided 
that under the Mercantile Law Amendment Act 
(19 & 20 Vict.O 97), s. 14 a part payment by 
one did not take the case out of the Statute of 
Limitation as against the other. I do not think 
that this applies where a separate bend is given 
by sureties to guarantee the payment of a mort- 
‘gage debt, andthe mortgagor makes payment,” 

Lindley, L. J. at p. 297* said as follows: 

“But suppose the twelve years limitation to apply 
to the bond,can the remedy under it be considered 
as barred while the mortgage is yet alive? To de- 
-cide that let us look at the condition of the bond, 
which is that if Thomas Powers, his heirs, execu- 
tors, or administrators, shall pay the mortgage 
money and interest the bond shall be void. The 
mortgage money and interest have not been paid 
or satisfied, and the mortgagor is still liable to pay 
ithem, to the bond remains in force.” 

And Bowen, L, J. said : 

“But an action on a bond given by another per- 
on to guarantee payment of that debt is not a 
proceeding against the same person, nor to recover 
the same sum, it is an action to recover damages 
from a third person, because the mortgagor does 
mot pay.” ; 

And 

“In the present case the proceeding is not between 
‘the same parties, nor to recover the same sum, as 
if an action had been brought on the mortgagor’s 
-covenant, it isa proceeding to recover an indem- 
nity against the non-payment by another person 
of a sum of money which he had charged on land. 
Ifthe bond could be brought within s. 8, I think 
it must be held that the part payments by the 
mortgagor would prevent that clause from barring 
the remedy.” or” 

The case in Cooper v. Cresswell (12), turn- 
ed upon 8.9 of the Statute of Limitations 
which provided that if any acknowledge 
ment shall have been made, either by 
writing signed by the party liable by 
virtue of such debt, or his agent, or by 
part payment, or part satisfaction on ace 
‘count of any principal or interest then 
due thereon, it shall be lawful for the 
party entitled to such action to bring his 
action within 20 yeara after such ack 
nowledgment by writing, or part payment 
or part satisfaction, Sir R,T. Kindersley, 


(12) (1866) 2 Eq. 106; 35 LJ Oh. 496; 14 L T 269; 
d4 W R568. 








*Pages of (1855) 30 Oh. D.—[fd,] 
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V. O. at pp. 118 and 119* said : 

“Supposing any one of the parties liable (say the 
executor) pays interest or part of the principal with- 
in twenty years, is that to have the effect, according 
to the language used in s. 5 of preventing the bar 
of the statute as respects all the parties liable, or 
is it to have the more limited effect of preventing the 
bar of the statute only quoad the party marking 
such payments? What is the language ofs.5? It 
shall be lawful for the party entitled to such action 
to bring his action within 20 years after such ack- 
nowledgment or payment. What action? Surely it 
must be the same action which he might have 
brought if the 20 years had not elapsed since the 
cause of action ; and that action he shall still be 
entitled to bring, notwithstanding 20 years have 
elapsed since the cause of action, provided within 
20 years there has been an acknowledgment or pay- 
ment. That according to the language used would 
appear to me to be the fair interpretation of the 
section, and Isee no reason for importing (what the 
argument for the defendant asks the Court to im- 
port), a limitation on the generality of the terms 
usedin this section. I am asked to insert these 
words: “It shall be lawful for the party entitled 
to such action to bring his action against the per- 
son who has made the acknowledgment or payment 
within 20 years.” It is contrary to the plainest 
course of construction to introduce such language 
into an Act of Parliament, or any other instrument 
unless drivento it by necessity arising out of the 
context; and Isee no such necessity here, Is there 
anything unjust or unreasonable in such a construc- 
tion of the statute? ‘A debtor dies, having by his 
will devised real estate for the payment of his debts, 
and devising other real estate beneficially and 
leaving personal estate; if the executors, or trus- 
tees of the estate devised for payment of debts, 
make a payment on account, is there anything un- 
reasonable or unjust in eaying that that payment 
shall keep alive to the creditor the right to all the 
remedies which he would have had supposing the 
20 years had not elapsed ? Why should the creditor, 
having received part payment from the executor, 
be under the necessity, in order to keap alive his 
remedy against the real estate devised for payment 
of debts, and against the real estate beneficially 
devised, of bringing his action or suit against the 
trustees or the beneficial devisee? It would not be 
for the benefis of the devisees that the creditor 
should be driven to that necessity. I do not ses 
anything unjust or unreasonable in that construction 
of the statute, which, as it appears to me, is most 
consistent with the language used.” > 


In Lewin v. Wiison (13), Lord Hobhouse 
observed at p. 6447 that: 

“Their Lordships have not been referred to any 
case where it has been decided that payment made 
by some person concerned toanswer the debt has 
been held to be insufficient to keep a right aliya 
against the party charged in the suit marely be- 
cause he was not that party or his agent.” 

Further, it seems to me that the prin- 
cipal or the surety is authorized by the 
other, by implication, to make payments on 
account of the common debt, and in tne 
manner provided by s. 20 (1), Lim, Act, 
The object and -iatentioa of tie arrange- 


g? (1886) 11 A O 639;55 LJ P O 75; 55 L T 
410. 

“*Pages of (1866) 2 Ba. —[ Bd] ae 
TPage of (1886) 11 A. O.—[Hd] 
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ment made by the princinal and surety is 
that the principal shall pay the debt and 
thus reduce or cancel tbe surety’s liability,. 
and the surety must be taken to be aware 
of the provisions of the section and the 
effect of payments made in accordance 
therewith. The fact that s. 21 (2), Lim. Act, 
expressly provides that joint contractors, 
partners, executors or mortgagees shall 
not be rendered chargeable by reason only 
of a written acknowledgment signed or of 
a payment made by, or by the agent of, 
any other or others of them, indicates, by 
omission, that s, 20 is intended to apply to 
principals and sureties who, according to. 
all the decisions, are noteto be regarded as 
joint contractors. Finally the form of the 
grantee in the present case is such that 
the surety agrees that it shall remain in 
force until the debt due is fully and finally 
adjusted and will not be affected by any 
forbearance or arrangement for giving 
time to or other facilities to the principal 
debtor. By implication this amounts to an 
authority to the principal to make payments 
and acknowledgments in accordance with 
the terms of s. 20 {1), Lim. Act, The re- 
sult is that there must be judgment in 
favour cf the plaintiffs against each of the 
defendants for the amounts claimed with 
interim interest and costs, 
s. Order accordingly. 


LAHORE HIGH COURT 

Execution First Appeal No. 299 of 1939 

February 5, 1940 l 
Din MoHAMMAD, J. 
BARKAT LAM—APPELLANT 
versus 
BHAGWAN SINGH AND OTRERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 5, 66 — Non-compliance with r. 5 — Transferee 
Court, if has jurisdiction to execute decree — R. 66, 
as amended by Lahore High Court=Sale proclama- 
tion —Omission to give estimate of property and 
reserved price— Legality of sale — Execution—Limi- 
tation, plea of — Execution pending for long time 
transferred to another Court—Property sold by stich 
Court—Plea of limitation raised for first time before 
such Court in objection to sale, held, could not be 
allowed—Res judicata — Applicability 10 execution 
proceedings. . 

The provision in O. XXI, r. 5, Oivil P. O., is 
mandatory and non-compliance with this procedure 
deprives the Court to which the decree is sent directly 
inetead of through the District Judge of jurisdiction 
to take proceedings thereon. [p. 615, col. 1.] 

[Case-law relied on.] 

Where the sale proclamation omits to include the 
estimate given by either or both the parties and 
even the reserved price is not mentioned in. the copies 
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ofthe proclamation issued to the public the sale is 
illegal and must be cancelled. , 

An execution case which was pending for a long 
time before an executing Court was subsequently 
transferred for execution to another Gourt which 
executed it by sale of the judgment-debtor's property. 
The judgment-debtor in his objection to the sale 
sought for the first time to raise the plea of limita- 
tion : : 
Held, that in the circumstances of the case the 
plea could not be allowed to be raised before the 
transferee Court, though such Court was competent to 
entertain the same. [p. 616, col. 1.] 

The principle of rea judicata constructively applies 
to execution proceedings. [ibid.] 


Ex, F. A. from an order of the Sub- 
Judge, First Olass, Delhi, dated July 10, 
1929. 


Malik Barkat Ali and Mr.C. L. Aggarwal, 
for the Appellant. ; 


Messrs. Chandra Gupta, J. N. Aggarwal 
and Achhru Ram, for the Respondents. 


Judgment.—This appeal has arisen out 
cf certain execution proceedings which for 
scme reason or other have not so far ter- 
mainated and this is the fourth time that 
this Court is called upon to deal with mat- 
ters arising therefrom. In order to appre- 
ciate properly the questions now falling for 
determination in this case, it will be neces- 
sary to set out the relevant facts in detail. 
On January 16, 1923, a decree was madeo 
by a Court at Ambala in favour of Rai 
Bahadur Banarsi Das for Rs. 68,000 odd 
against the Bharat Bank andits four Direc» 
tors personally. They were Lala Barkat 
Ram, Sardar Dhisn Singh, Lala Sawan Mal 
and Raja Mohammad ikram Ullah Khan. 
On November 27, 1923, some modifications 
in the decree were introduced by the High 
Courton appeal, which, however, are im» 
material for the purposes of the present 
appeal. On November 21, 1924, leave to 
appeal to His Majesty in Council was dis- 
missed and on April® 26, 1927 an applica» 
tion was made for the first time to the 
Ambaia Court that the decree be sent to. 
Sialkot fcr execaticn against Lala Sawan 
Mal, On November 29, a certificate for 
transfer was granted, but in tke absence of 
the judgment-debtors. On May 11, 1828, 
this certificate was returned to the Ambala 
Court on the ground that Lala Sawan Mal 
had been adjudged insolvent in the mean- 
time. On the same day another application 
was made that the decree be sent to Delhi 
for execution against Sardar Dhian Singh. 
On May 19, 1928 a certificate was issued 
but that certificate, too, was returned by 
the decree-Lolder on May 4, 1929, At the 
same time, an application was made that. 
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the decree be sent to Sialkot for execution 
against Raja Mohammad Ikram Ullah Khan. 
On May 10, the certificate applied for was 
granted but that, too, was returned, inas- 
much as Raja Mohammad Ikram Ullah 
Kkan resided not in the District of Sialkot 
but in the District of Gujranwala. On June 
5, 1929 a fresh application was made for 
sending the decree to Gujranwala for ex- 
ecution against Raja Mohammad Ikram 
Ullah Khan. A certificate was granted and 
the Gujranwala Court was moved for the 
arrest of the judgment-debtor. On April 
20,1931, anew application was made for 
sending the decreeto Delhi for execution 
against Lala Barkat Ram. The certificate 
applied for was granted but the prcces- 
dings appear to have been consigned to the 
record room on May 2, 1931. On July 24, 
1931 execution proceedings pending against 
Raja Mobammad Ikram Ullah Khan, too, 
were consigned to the record room. 

On August 19,1931, Rai Bahadur Banarsi 
Das assigned the decree to Sardar Bhagwan 
Singh and on November 4, 1931, the assignee 
applied for substitution. On May 20, 1932, 
the order for substitution was made and on 
August 25, 1932 the assignee moved the 
Ambala Oourt once more for the Lecessary 
transfer certificate. On October 15, 1932, this 
application was granted and, thereupon, ex- 
ecution was taken out against Lala Barkat 
Ram, The decree was, however, sent to the 
Oourt of the Senior Subordinate Judge, 
Delhi, and not to the Court of the District 
Judge. Sometime before, Lala Barkat 
Ram had instituted a suit against Sardar 
Bahadur Sardar Dharam Singh for rendi- 
tion of accounts and dissolution of certain 
Partnerships that he had with him, and in 
the course of these execution proceedings, 
Lala Barkat Ram’s share in the partnerships 
involved in the suit,wa8 attached. Lala 
Barkat Ram objected to this attachment, 
bet bis objections were disallowed by 
Sardar Sewa Singh, Senior Subordinate 
Judge, Delhi. An appeal against that order 
was preferred to this Court, which was 
allowed by Monroe, J., on May 30, 1934, 
The decree-holder took an appeal to a 
Leiters Patent Bench of which I was a 
member. The order of Monroe, J. was 
reversed and that of the Senior Subordinate 
Judge was restored with the modification, 
that if the charge on the judgment-debtor's 
interest was not removed within one month 
from the date that order was received in 
the Oourt of the Senior Subordinate J udge, 
the judgment-debtor's entire interest in the 
Parimerships, which were the subject-matter 
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of the savit, would be sold subject to the 
reservation that if the sale proceeds did not 
amount to Rs, 22,500 the sale would not 
be confirmed. This order was made cn 
December 7, 1934,- On January 12, 1935, 
the decree-holder made an application for 
sale of the interest attached, and on March 
20, 1925, the judgment-debtor put in an 
application for review of the order of the 
Letters Patent Bench. On March 22, the 
judgment-debtor applied for the postpone- 
ment of the intended sale, and on March 
23, 1935, his applicaticn was dismissed by 
the executing Court. The material part of 
the order in Engligh reads as foilows : 

“This application is merely a subterfuge to cir- 
cumvent the order of the High Oourt. A notice 
will be givento the judgment-debtor under O. XXI, 
T. 66 to enable him to furnish all the necessary 
particulars to the Court for the sale of the property 
attached.” . 

The next date of hearing was, however, 
not mentioned in this order, but the order 
of the Reader recorded in vernacular said 
that a notice should issue to the judgment- 
debtor for April 1, 1935, and hs should be 
called upon to furnish the necessary parti- 
culars of the property to be sold. A poste 
script was added to the effect that the 
judgment-debtor was present and that the 
original order in English had been shown 
tohim. It may be observed that no notice 
was issued to the judgment-debtor in pur- 
suance of that order. On April 1, 1935, 
Oégunsel for the judgment-debtor made an 
application that time for furnishing the 
particulars be extended by one month on 
the ground thatthe time allowed was too 
short. This application was dismissed by 
the Senior Subordinate Judge. No order in 
English appears fo have been recorded but 
the venacular orderreads : 


“The judgment-debtor has not put in any further 
conditions relating to the sale, On the other hand, 
he has applied for adjournment but that appli- 
cation of his is dismissed. The sale should be 
advertised in certain papers mentioned therein 
and should be held in the precincts of the Court on 
May 3, 1935.” 

On April 8, a note was recorded that 
the decree-holder had taken no action to 
state clearly what his demand was. On 
April 29, 1935, the application for review 
submitted by the judgment-debtor was 
admitted to a hearing and an order was 
made at the same time staying the sale. 
Consequently, on May 10, an order was 
made by the executing Ocurt that the sale 
be stayed as ordered by the High Court and 
the next date of hearing was fixed on 
June 7, 1935. The application for review 
came before the same Letters Patent Bench 
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on June 7, 1935 and was dismissed. On the 
same day an order was made by the exe- 
cuting Court to wait for the records of the 
esse thathad been sent to the High Court 
and the case was fixed for August 16, 
1935, On August 8, 1935 an order appears 
to have been made postponing the case to 
August 30. 1935. This order is signed by 
Mr. S. R. Puri, Senior Subordinate Judge, 
Delhi. There is no explanation os the record 
howeveras to how the case was laid before 
that officer on August 8, although the date 
fixed in the case was August 16. On 
August 16, an order was recorded to the effect 
that records had ceme hack.from the High” 
Court and that the necessary order would be 
made later. On that day as well as June 7, 
1935 no one was present on behalf of the 
judgment-debtcr, Lala Barkat Ram, and the 
orders were “made ex parte, On August 22, 
1935 the Senior Subordinate Judge records 
ed an order again in the absence of the 
judgmentedebtor that the property attached 
‘be sold on condition that the minimum 
price be reserved as Re. 22,500. He further 
ordered that proclamation be made on the 
lines of the previous proclamation dated 
Appril 10, 1935. The date for the sale of 
the property was fixed as October 21, 1935. 
In pursuance of this order a proclamation 
was made which bears the date August 26, 
1935. In that proclamation, however, the 
value of the property to be attached was not 
mentioned nor was any mention made 
of the minimum price. On October 19, 
1935 the judgment-debtor moved the Court 
for the postponement of the sale on the 
ground that the proclamation issued was 
defective. The main objections taken were 
that : 

(a) The reserve price was not mentioned ; 

(b) the estimated value of the property to 
be sold was not entered ; 

(c) the particulars of the decree were 
cmitted ; 

(d) some immovable properties attached 
to the Dholpur and Makrana partnerships , 
were not specified ; and 

(e) no details of the assets were given, 

This applicaticn was dismissed by the 
Senior Subcrdinate Judge on the ground 
thatthe judgment-debtor would be entitled 
to raise objections to the publishing and ` 
conducting of sale under O, XXI. r. 90, 
Civil P. ©., and consequently he was not 
entitled to raise those objections at that 
stage. The sale was held on the date ori- 
ginally fixed, that is October 21, 1935. 
Objections to the sale were put in by the 
judgment debtor both under O. XXI, r. 90 
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and s. 15L, Civil P. O., and those objections 
were disposed of by the Senior Subordinate 
Judge on December 9, 1935. By that order 
he held that the property sold was move- 
able and consequently no objections under 
O. XXI, r.90 could be maintained. Dis- 
satistied with this order, the judgment- 
debtor made an appeal to this Court which 
same for hearing before Coldstream, J. 
The learned Judge agreed with the Senior 
Subordinate Judge and dismissed the ap- 
peal. The judgment-debtor took a Letters 
Patent appeal against that order and a 
Division Bench of this Court, of which I 
was a member again, reversed the order of 
Coldstream, J., and in the course of the 
judgment that was delivered made the 
following remarks : 

“The Senior Subordinate Judge did not apply his 
mind to the merits of the judgment-debtor'’s appli- 
cation solely on the ground that the remedy under 
r. 90 of O. XXI, was open to him and ifitis even- 
tually found that that remedy is not available to 
him under the law the judgment-debtor is entitled to 
claiman adjudication upon the objections taken by 
him at an earlier stage. The property in suit is 
considerable and consists of various items situated at 
various places. It was absolutely essential therefore 
that the proclamation for its sale should have been 
issued in the manner in which the law required it to 
be issued and if the judgment-debtor had intimated 
to the Court in time that the proclamation was defec- 
tivethe Senior Subordinate Judge should have dis- 
posed of his objections on the merits. The result is 
that we accept the appeal and send the case back to 
the trial Court with direction to dispose of the objec- 
tions raised by the judgment-debtor on October 19, in 
accordarce with law. If the objections succeed, the 
sale will be cancelled, otherwise the sale shall stand 
confirmed.” 

This order was made cn February 25, 
1537. On June 4, 1937 the executing Court 
framed the following two issues ; 

(1) Is the judgment-debtor estopped from raising 
the objections regarding the defective nature of the 
proclamations of sale ; and 

(2) Has there been any material irregularity or. 
fraud in publishing ®r conducting the sale of the 
property by reason of whidh the applicant sustained 
substantial injury.” 6 


The proceedings that were taken on these 
issues took about two years to finish and 
ultimately the case was adjourned for argu- 
ments to March 18. Counsel for the judg 
ment-debtor was not prepared on that date 
and the case was once more adjourned to 
April 1. On April 15, Counsel for the 
judgment-debtor argued the case, but as 
the decree-holder’s arguments could not be 
finished on that day, the case was adjourn- 
ed to April 22. On that day a fresh ap- 
plication was made by the judgment-deb- 
tor contending that the application for 
execution was barred by time and further 
that the executing Court had no jurisdic 


1941 I 


tion, inasmuch as, on October 15, 1932, the 
decree was transferred directly to the 
Court of the Senior Subordinate Judge ard 
not to the District Court as required by 
O. XXI, r.5, Civil P. O. The Senior Sub- 
ordinate Judge eventually disposed of this 
case on July 10, 1939. He held that no 
objections could be raised to the conduct 
of the sale, that the irregularities pointed 
out in the publishing of the sale were not 
such as to justify the Court in setting 
aside the sale, that the judgment-debtor 
was estopped from raising objections to the 
defective nature of the proclamation, that 
the jurisdiction of the Court was not 
affected by the decree not having been sent 
to the District Court for execution and that 
the question of limitation was one to be 
considered by the transferring Oourt and 
not by the transferee Oourt. He conse- 
quently dismissed the objections. Hence 
this appeal. Counsel for the appellant has 
-raised the same questions before me as 
were raised in the Oourt below. He cons 
tends that the Senior Subordinate Judge, 
Delhi, had no jurisdiction to entertain and 
carry on the execution proceedings that 
the application for execution was barred 
by time and that the sale could not but be 
cancelled in compliance with the order 
of the Letters Patent Bench as the pro- 
clamation for sale was on the face of it 
defective. 

Taking the question of jurisdiction first, 
O. XXI, r. 5, Civil P. O. lays down that 
where the Court to whicha decree is to be 
sent for execution is situate in a different 
District, the Court which passed it shall 
send it to the District Court of the District 
in which the decree is to be executed. The 
provision as it standsis mandatory. The 
only question that arises is whether non- 
compliance with this procedure deprives 
the Court to which the decree is 
sent of jurisdiction to take proceedings 
thereon. In Debi Dayal Sahu v. Maharaj 
Singh (1), it was held that the Court to 
which the decree was sent direct had no 
jurisdiction to execute it without an express 
order of the District Judge. The same prin- 
ciple was affirmed by a Division Bench of 
the,Oalcutta High Court in Prakash Chandra 


v. Baldeo Ram 22 Ind, Case 682 (2), and by. 


a Division Bench of the Patna High Court 
in Kunja Behari Singh v. Turapada 
Mitra, 49 Ind. Oas. 374 (3). A similar ques- 


(1) 22 O 764. 
(2) 22 Ind. Oas, 682; A IR 1914 Oal. 786. 

; 2) 49 Ind. Oas. 374; A I R 1919 Pat. 3244 P L 
49. É 
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tion arose before Dalip Singh, J. in a case 


‘reported in Peary Lal Debi Sahai v. Nanne 


Mal Panna Lal (4), and the learned Judge 
followed the authorities cited above. There 
is however, a later „judgment of this Court 
reported in Chetan Lal v. Jagat Prasad (5), 
where Coldstream, J. did not chose to 
follow the judgment of Dalip Singh, J. and 
observed that the cmission to transfer a 
decree through the Court of the District 
Judge was only an irregularity in procadure 
and could be waived. The learned Judge 
relied on Jang Bahadur v. Bank of Upper 


` India Lid, (6), where, under a different sece 


tion of the Civil P. C. their Lordships of 
the Privy Ootnci? had remarked that if a 
party did not object toa Court making an 
order and took part in subsequent proceed> 
ings he waived the objection, if any, to the 
irregularity committed in progedure. This 
judgment however in my view is distine 
guishable inasmuch as in that case the 
Court that had.made the order was properly 
seized of the case, but in a case under 
O. XXI, r. 5, the decree cannot but be sent 
to the District Court and consequently, if 
it is sent to any other Court, that Court has 
no jurisdiction at all from the very start. It 
was remarked by their Lordships of the 
Privy Council in another case reported in 
Ram Cal Har Gopal v. Kishen Chand (7): 

“If it was any other point except the point of juris- 
diction, their Lordships would pay no attention to it; 
byt they are bound to take notice of an objection to 
the jurisdiction however late inthe day it may be 
raised, if it be that on the facts admitted or proved it 
is manifest that there is a defect of jurisdiction.” 


With all respect to the learned Judge, who 
decided Chetan Lal v. Jagat Prasad (5), I 
prefer to follow Dalip Singh, J. and hold 
that as the Senior Subordinate Judge, 
Delhi, had independently of the order of 
transfer no jurisdiction to execute the decree 
of the Ambala Court, all the procedings 
taken by bim so far are null and void. The 
decision of this question is sufficient to 
dispose of this appeal but inasmuch as it 
is not impossible that if an appeal is taken 
against this order, a Letters Patent Bench 
might come to a different conclusion, I 


(4) AI R 1933 Lah. 839; 147 Ind. Oas. 584; 6 R L 
1 


(5) AlRI1937 Lah. 174; 164 Ind. Oas. 917; 39 PLR 
284; 9 R L 173. 

(6)3 Luck 314; 109 Ind, Oas. 417; A IR 1928 P O 
162; 55 I A 227; 5 0O W N 502; 32 OW N 790; 26 A 
LJ 681; 48 OL J 23; 28L W 25: 30 Bom. L R 1373; 
55 M L J 545; (1928) M W N 863 (P 0). 

(7) 51°C 361; 83 Ind. Oas. 531; A I R 1924 PO 95; 


51 I A72; 20N LR 33; (1924) MW N79, 7NLJ 682; 
19L W 549; 34 M LT 62; 22A L J 386; 46M LJ 
628; 26 Bom, L R 586; 28 0 WN 977; L R 5 A (P © 


216 (P O). 


616 


proceed to dispose of the other questions too 
arising in the case, 

The question of limitation, in my view, 
could not be raised at the stage at whichit 
was raised though Counsel for the respon- 
dent agrees that the transferee Court was 
competent to entertain it if properly raised, 
The matter had been pending in the exe- 
cuting Court for at least seven years. The 
judgment-debtor had even moved, the High 
Court on severel occasions in the course of 
those proceedings. No plea of limitation 
however was ever raised at any stage of 
the case. It is well-settled thatthe princi- 
ple of res judicata constructively applies 
to execution proceedings and*this being so 
tke judgment: debtor is debarred now from 
agitating the questicn of limitation which 
he could and should have taken but failed 
to take in the earlier stages of the case. 

On the merits although 1 consider the 
result is unfortunate. I am bound to hold 
that the sale could not ke maintained. No 
proclamation was issued in accordance with 
law and in spite of the fact that the judg- 
ment-debtor had raised objections to it ata 
very early stage of the case, the executing 
Court for one reason or other refused to 
apply its mind properly to those objections 
and proceeded with the execution of the 
decree in utter disregard of the judgment- 
debtor's interests. In fact, most of the 
orders leading to cale were, as pointed out 
above, made in the absence of the judg- 
ment-debtor. As already stated, when the 
proceedings were restarted after the records 
were sent back by the High Court, an 
order was made on August & postponing the 
case to August 30. Still we find that in 
pursuance of another order on the same 
record fixing the case for August 16, the 
case was taken up by the executing Uourt 
on that day and adjourned to August 22, 
for necessary action. On that date, an 
order for sale was made, fixing the sale for 
October 21, All these orders were made in 
the absence of the judgment-debtor and 
although it was known that the judgment- 
debtor had moved the Court to grant him 
time to furnish the necessary particulars in 
respect of the property to be sold, no heed 
whatever was paid to his request and no 
opportunity allowed to him tosupply the 
necessary particulars. On October 19, he 
once more moved the Court in this direc- 
tion; but his application was again dismis- 
sed, and, as found by the Letters Patent 
Bench, on a clear misconception of law. The 
Bench referred the case back to the execut- 
ing Court with a direction that if the pro- 
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clamation was found to be irregular, the 
sale could not stand and must therefore be 
egncelled. In spite of this, the executing 
Court has brushed aside the irregularities 
inthe publishing of the sale by merely 
stating that the sale price fetched was not 
inadequate. 

In my view, in face of the order of the 
Letters Patent Bench this consideration 
could not be taken intoaccount to get over 
the irregularties committed in the publish- 
ing of the sale. Order XXI, r. 66, as amend: 
ed by this Court, makes it incumbent upon 
the Court issuing the proclamation to in- 
eclude the estimate if any given by either or 
both the parties, and in this case neither 
was given. Further, even the reserved price 
was not mentioned in the copies of the proe 
clamation issued tothe public although it 
formed part of the original proclamation 
which had been signed by the Subordinate 
Judge. The two irreconcilable orders, one 
recorded on June 7, 1935, and the other on 
August 8, 1935, further raise suspicion in 
my mind that there was some foul play 
going on in the Court of the Senior Sub- 
ordinate Judge. I accordingly hold that even 
if the Court had jurisdiction to take out 
execution proceedings against the judge 
ment-debtor, it was bound to cancel the 
sale in face of the irregularities found to 
have been committed in the publishing of 
the sale. The result is that I allow this 
appeal and set aside all the proceedings 
taken inthe executing Court including the 
sale, declaring them to be nulland void, 
The appellant will get his costs from the 
respondent in both the Courts, 

B, Appeal allowed. 





ALLAHABAD HIGH COURT 
Execution First Appeal No. 366 of 1939 
April 19, 1940 
Tuom, O. J. AND Ganaa NATE, J. 
CHHATRA PATI PERTAB BAHADUR 
SABI-—JUDGMENT-DEBTOR—ÅPPELLANT 
versus 
HARI RAM MARWARI—DEcRHE-HOLDER— 
RESPONDENT 
Execution—Compromise between decree-holder and 
judgment-debtor, if enforceable in execution pro- 
ceedings—Civil Procedure Code (Act V of 1908), 
s. 48 (1) (b)—Compromise in execution: between 
decree-holder and judgment-debtor providing for 
payment of decretal amount in instalment on fixed 
dates—Judgment-debtor committing default in pay- 
ment of certain instalment after paying previous 
instalments on due datea—Ezecution within 12 years 
of default is not time-barred. 
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A compromise between the decree-holder and the 
judgment-debtor entered into in the course of exe- 
‘eution proceedings, which was duly recorded is en- 
forceable in execution proceedings. 

Where a compromise entered during the execution 
proceedings between decree-holder and judgment- 
debtor provides for payment of decretal amount in 
certain instalments payable on fixed dates but the 
judgment-debtor after paying the four instalments 
commits default inthe payment of the fifth, an 
application ffor execution filed within 12 years from 
the default is not time-barred. 180 Ind. Csa. 378 
(2), relied on, 138 Ind, Oas. 583 (1), held no longer 
good law. 


Ex. F. A. from the decision cf tke Civil 
Judge, Gorakhpur, dated September 11, 
1939. 


Mr, M. Wali Ullah, for the Appellant. 


‘Ganga Nath, J.—This is a judgment- 
debtor's appeal and arises out of execution 
proceedings. The respondent obtained a 
‘decree against the judgment-debtor on 
May 17, 1926, On April 21, 1928 a compro- 
mise was entered into between the parties 
in the execution proceedings by which the 
decretal money was to be paid in eight 
yearly instalments, each instalment payable 
on May 31. The judgment-debtor paid the 
first four instalments, but made a default 
in the payment of the fifth instalment, 
which fell due on May 31, 1933. The pre- 
sent application for execution was made by 
the decree-holder on July 5, 1938. An 
objection was taken by the appellant that 
the execution was barred by s. 48, Civil 
P.C. The execution Court has repelled the 
objection, Section 48 (1) lays down: 

“Where an application to execute a decree not 
being a decree granting an injunction has been made, 
no order for the execution of the same decree shall 
be made upon any fresh application presented after 
the expiration of 12 years from— 

* * * ` * 

(b) where the decree or any subsequent order 
directs any payment of money or the delivery of any 
property to be made at a cgrtaif date or at recurring 
periods, the date of the default in making the pay- 
ment or delivery in respect of which the applicant 
seeks to execute the decree.” 

Under the terms of the compromise en- 
tered into between the parties referred to 
above, the decretal money was payable on 
certain dates fixed in the cempromise. The 
case therefore falls under cl, (b) of s. 48 (1). 
Reliance was placed by learned Oounsel 
on Gobardhan Das v. Dau Dayal (1). There 


it was observed : 

“An execution Court has no power to alter or vary 
the decree under execution and to substitute a new 
decree for it, A mere agreement or consent of the 
parties cannot confer such a jurisdiction on ‘the 
execution Court, or supersede the rule of limitation. 

Q) 54 A 573; 138 Ind. Cas. 583; AI R “1932 All. 
273: (1932) A L J 365; LR 13 A 199 Rev.; Ind, Rul. 
(1932) All. 467; 16 R D 293 (F B). : 
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“An order under O. XX, r. 11, Civil P. O., can be 

passed by the original Court only, i. e., the Court 
which passed the decree.” 
_ This decision cannot now be regarded as 
good law in view of a recent decision of the 
Privy Council which is against this case. 
In Oudh Commercial Bank, Ltd., Fyzabad vV. 
Bind Basni Kuer (2), their Lordships of 
the Privy Council observed : 

“Their Lordships are in agreement with the state- 
ment in Gobardhan Das v. Dau Dayal (1), at p. 5855, 
that in numerus cases a compromise between the 
decree-holder and the judgment-debtor entered into 
in the course of execution proceedings, which was 
duly recorded has been enforced, and they are not 
of opinion that the practice, which is both wide- 
spread and inveterate, is contrary to the Oode. They 
dre of opinion that in the present case the compro- 
mise can and shoufd be®enforced in these execution 
proceedings.” 

There can therefore be no doubt that the 
compromise which was entered into between 
the parties was enforceable in execution 
proceedings. The period of twelve years 
will, accordingly, be computed from the 
date of the default, i. e., from May 31, 1933. 
The application therefore is, within time 
and is not barred by s. 48, Civil P.C. In 
the result the appeal is dismissed under 
O. XLI, r, 11, Civil P. O. ku 

b. Appeal dismissed. 

(2) (1939) AL J 481; 180 Ind. Oas, 378; AI R 1939 
P 0 80; 66 I A 84; 1939 O LR 187; 11 R P O 176; 
1939 O W N 313; 5 BR 476; 43 GOW WN 501; 1939 
R D 208; (1939) 1 M L J 652; 69 OL J 3l7;14 
Luck, 192; 41 Bom. LR 708; 50 L W 39; (1939) M 
W N 692; (1939) Kar. (P O) 136 Sup. 
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SIND JUDICIAL COMMISSIONER’S 
COURT 
Oivil Revision Application No. 99 
of 1937 
December 15, 1939 
Davis, J. C. AND WESTON, J. 
JAGJIWAN AND ANOTHER— 
APPLICANTS 
versus 
DHANJI SAKAROHAND—OPPONENT 
Hindu Law—Joint family—Trade—Suit on pro- 
note executed by kerta on behalf of joint family 
business—Decree, if can be passed against other 
members made parties to suit—Thetr liability, extent 


Ina suit ona promissory note executed by the 
manager of a Hindu joint family business a decree 
can be passed against other members of the family 
made parties to the suit. The members, however, are 
liable only to the extent of their share in the 
joint family property including their share in the 
business. £0Ind. Ors. 216 (1) and 72 Ind, Osa. 242 
(2), distinguished. 


C. R. App. to revise the judgment and 
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decree of the Judge, Small Cause Court. 
Karachi, dated August 26. 1937. 
Mr. Santdas Idanmal, for the Applicants. 


Weston, J.—This js a revision ap- 
plication under s. 32, Karachi Small Cause 
Courts Act. The suit was ona promissory 
note for Re. 200 executed by defendant 
No. l in favour of plaintiff in the following 
terms: 

Rs. £00 Karachi, Octobtr 5, 1933, 

“On demand I Hiralal Bhawan for self and on 
behalf of andas manager of the joint Hindu family 
consisting of myself and my son Jagjiwan and 
brother Karson promise to pay to Seth Dhanji 
Sakarchand residing at Karachi or order the sum, 
of Rs, 200 (Rupees two hundred only) for value 


received in cash, bearing interest at 1 per cent. per 
annum, 


One anna stamp. 
Sd. J. Karson Oo., 
(Hiralal Bhawan).” 


Defendants Nos. 2 and 3 are the brotber 
and son of Hiralal, defendant No, 1. 
Defendants Nos. 1 and 2 filed a joint 
written statement denying that defendants 
are members of a joint Hindu family or that 
they conduct a joint family business in the 
name J. Karson & Co. They stated that 
the consideration of the promissory note was 
advance interest in respect ofa bond for 
Rs. 2,500 executed by defendant No. 1 
on thesame day, for which bond no con- 
sideration was received. Defendant No. 3 
by written statement also denied that there 
was any joint family or joint business, 
He stated that he separated from his father 
inthe year 1918, and was living and doing 
business at Bombay. The trial Judge 
accepted the evidence of plaintiff that all 
three defendants are members of a joint 
family, that the promissory note was exe- 
cuted by defendant No. 1, the manager of 
the family on behalf of the joint family 
business that the bond or mortgage deed 
of the same date for Rs. 2,500 discharged 
Prior loans and was in effect a fresh loan, 
and that therefore, there was consideration 
for the promissory note. He passed a 
decree against all three defendants for the 
amount claimed. We cannot see any 
Treason in this revision application made 
by defendants Nos. 2 and 3 to disturb the 
findings of fact arrived at by the trial 
Judge. The only oral evidence led in the 
case was that of plaintiff who claimed to 
have known the family of defendants for 
many years, No instrument of partition 
was produced by defendants, The main 
point calling for consideration is whether 
in a suit ona promissory note executed 
by the manager of a Hindu. joint. family 
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business a decree can be passed against 
other members of the family made parties 
4o the suit. 

We donot think the ruling of the Privy 
Oouncil in Sadasuk Jankidas v. Kishen. 
Pershad (1) that an undisclosed principal 
cannot be sued on a negotiable instrument 
applies tothe present case. For the pro-- 
missory note was signed by defendant 
No. lon behalf of the joint family busi- 
ness. The learned Advocate for applicant 
relies upon Vithalrao Seshagirirao v. 
Vithalrao Sondekar (2) where it was held 
that the memhers of a joint Hindu family 
cannot be liable in a suit filed on a pro- 
missory note signed by one of the members 
of the family as manager in his own 
name, but that a suit to recover the debt 
due under the promissory note can be 
maintained against all tbe members of the 
joint family, The following passage 
appears in the judgment of McLeod, ©. J: 

“The real point is whether a suit which is pri- 
marily a suit on a promissory note and there- 
fore a suit to which particular rules of procedure 
apply could also be treated as a suit for the debt. 
for which the promissory notewas passed, If that 
were permissible difficulties would arise, because- 
the issues in a suit ona promissory note would 
be entirely different from the’ issues which would 
be raised in a suit against the whole family to 
recover debt.” 

It is true that unders. 118, Negotiable 
Instruments Act, there is a presumption 
of consideration for a promissory note, while 
in a suit to recover a debt itis for plaint- 
iff to prove consideration, But, in a snit 
on the debt, ifa promissory note is evi- 
dence of the debt, the presumption would 
still arise. The summary procedare of O. 
XXXVII, Civil P. O., is not applicable to the 
Karachi Small Cause Court. But leave to. 
defend under O, XXXVII, r. 3, would 
ordinarily be granted to a defendant not. 
the actual drawe¥ of a negotiable instru- 
ment, and we donot*think there is any- 
thing inthe procedure of O. XXXVII,. 
which involves prejudics to such a defend- 
ant. There is a material point of difference 
between the Bombay case quoted above 
and thatnow beforeus, for we have here 
not merely a Hindu joint family but a 
Hindu joint family business, That the 
manager of a Hindu joint family has 
authority to contract debts and pledge the 
credit and property for the purposes of 

(3) 46 O 663; 50 Ind. Oas. 216; AI R 1918 P O 146; 
46 IA 33;290L J 340;17 A L J 405; 25 ML T 


258; 36 M L J 42921 Bom, LR 605:1 U P LR 
e, 0) Fe (1919) M WN 310; 230 W N 937;10 LW 
P 


14 a) 
(2)25 Bom, L R151; 72 Ind, Oas, 2429; AIR 1923 
Bom, 244. 
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the joint family business is well-established. 
In the words of Chandavarkar, J, in 


Raghunathji Tarachand v. Bank of Bom. 


bay (3). 

“A minor who is a member of a joint Hindu 
family carrying on an ancestral business asa firm 
js bound by such actions as are necessarily inci- 
dental to the carrying on ofa trade. According to 
the law merchant the drawing of a Bill of Ex- 
change or the giving of a promissory note is a 
necessary of the carryingon ofa trade,” 


It is of course immaterial whether the 
member isa minor or an adult. In a suit 
upon a promissory note the defence will 
be open to other defendants that there is no 
joint family business, and if the decision 
of this point is in their favour, it may well 
be that they are entitled to be discharged 
from the suit. Butifit is establisbed that 
there is a jointfamily business, and that the 

_ promissory note was passed by the manager 

in the course of that business, the defence cf 
absence of legal necessity is not open to 
other members of the family, There will 
then beno difference between the issues 
arising: in a suit based on the promissory 
note and those arising ina suit based on 
the debt, save that in the former suit 
certain technical defences such as want of 
notice under s. 30, Negotiable Instruments 
Act, may be available to defendants: See 
Krishnashet v. Hari Valji (4) where the 
propriety of a suiton a hundi drawn by a 
manager against members of the joint 
family was not challenged. We think, 
therefore, that there was nothing improper 
in the form of the present suit. The 
learned Advocate for applicants asks that 
we should make it clear that the decree 
against his clients should be confined to 
his sharein the joint family property. In 
Gokal Chand v. Hukam Chand (5), the 
Privy Council described the liability of a 
member ofa joint Hindu family governed 
by the Mitakshara fer debts of the family 
ancestral business as follows: 

“The appellant's liability is, of course, a liability 
in respect of hisshare in the family property, in- 
cluding therein such of his own earnings as are 
partible under the rules above explained." 

While therefore the application substan- 
tially fails, we think we should vary 
the decree to make it clear that the applic- 
ants areliable only to the extent of their 
share in the joint family property including 
their shareinthe business, We think ape 


(3) 11 Bom, LR 255; 2 Ind. Cas. 173; 34 B72, 

(4) 20 B 488. x 

(5) 2 L 40; 60 Ind. Cas, 379; AI R1921 P O 35; 48 
IA 162; 19 A L J 249; 40M LJ 327; 2P L'I 208; 
33 OL J 355; 29M LT 258; (1921) MW N 175; 250 
WN 534; 3U PLR (PO) 12; 23 Bom. L R671; 
14 L W 435; 42 PW R 1921 (P 0.) 
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plicants should bear the costs of the other: 
side in this revision application, Order 
accordingly. 

a, Decree varied, 


e 
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NAGPUR HIGH COURT 
Second Appeal Nc. 498 of 1926} 
November 30, 1938 

Nica, J. 
Raja SHRINIWAS RAO AND ANOTHER— 
PLAINTIFFS—A PPELLANTS 


: VETSUS 
SECRETARY or STATE rər INDIA 
IN COUNOLL—ReEsPon vent 

Berar Land Revenue Code, 1928, s. 192 (1) 
(a) (b) and Proviso — Question of jurisdiction 
depends on nature and not on merits of claim—Pro- 
viso following cl. (e) of s. 192 (1) applies to all 
clauses from (a) to (e)—Sutt held involved question 
of interpretation of sanad and could bt tried by Civil 
Court. 

The nature, and not the merits, of the claim 
determine the question of jurisdiction. 16 Ind. Oas. 
449 (l), relied on. 

The proviso following the cl. (e) of s. 192 (1), Berar 
Land Revenue Oode is applicable to all the clauses 
from (a) to (e) in the preceding part of s. 192 (1), 

The plaintiff in a suit against the Secretary of 
State alleged in the plaint thatthe fields in ques- 
tion were inam which had been granted tothe 
plaintiff's predecessor as jagirdar, that the jagirdaré 
village including the fields bad passed under the 
temporary control of the Govt. in 1853 and that it 
was restored in 1878. When the jagir was restored 
to the plaintiff's predecessor it comprised also the 
fields in suit. The plaintiff disputed inthe Revenue 
Court the defendant's right to take possession of 
the fields but he was unsuccessful. He complained 
that the revenue authorities failed to interpret 
properly the terms of sanad granted to him : 

Held, that the question was whether or not these 
fields were regranted or restored to the plaintiff in 
1878, The determination of this issue depended on 
the true construction of the sanad, and the order 
passed by Resident at Hyderabad on August 9, 
1878. The Oivil Court had, therefore, jurisdiction 
to try the suit as framed. 


8, A from the appellate decree of the 
Court of the First Additional District Judge, 
Akola, dated August 24, 1936. 


Mr. M. R. Bobde with Mr. B, R. Mandlekar, 
for the Appellants. 


Mr. W. R. Puranik, Advocate-General, 
for the Respondent. 

Judgment.—This is a plaintiff's appeal 
from the judgment of the First Additional 
District Judge, Akola, in Oivil Appeal 
No. 43-A of 1936 decided on August 23, 
1936 whereby the appellant’s suit was 
dismissed on the ground that the Civil 
Court had no jurisdiction to try it. 

The suit relates to three fields Survey 
Nos. 91-2, 116-1 and 102 Mouza Deodhaba 
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which were granted originally in 1793 in 
inam by an ancestor of His Exalted 
Highness the Nizam of Hyderabad. The 
Plaintiff lays claim to these fields as 
being his inam fields and that claim is 
contested by the defendant, Itisa well- 
recognised principle of law that the nature 
and not the merits, of the claim determine 
the question of jurisdiction: G. I. P. R, 
Company v. Amraoti Municipality (1). It 
is therefore necessary to loot into the 
nature of the claim as made in the plaint. 
The plaintiff alleged in the plaint that the 
three fields referred to above were inam 


which had been granted to the plaintiff’s, 


predecessor as jagirdarethat the jagirdart 
village including the fields had passed 
under the temporary control of the Govt. 
in 1853 and that it was restored in 1878. 
When the jagir was restored to the 
plaintiff's predecessor it comprised also 
the fields in suit. The plaintiff disputed 
in the Revenue Court the defendant's right 
to take possession of the fields but he 
was unsuccessful. He complains that the 
revenue authorities failed to interpret pro- 
perly the terms of sanad granted to him, 
‘Both the Courts below concurred in hold- 
ing that the suit was not triable by 
the Civil Court in view of s. 192 (1) (a) 
and (b) of the Berar Land Revenue Oode, 
1 9 


In this Court the learned Counsel for 
the appellant in his argument covered a 
very wide ground, but it is unnecessary 
to refer to the points raised by him as 
the matter can be disposed of on the 
very basis adopted by the two Courts 
below. Agreeing with them, without pre- 
judice to anything that could otherwise 
be said on behalf of the appellant, that 
the suit is one which falls under s. 192 
(1) (a) and (b), it cannot be overlooked 
that the plaintiff specifically raised the 
‘question of interpretation of the terms of 
his grant. The question is whether or 
not these fields were regranted or, as the 
appellant would say, restored to the plain- 
tiff in 1878. The determination of this 
issue depends on the true construction 
of the sanad, Ex. P-5, and the order 
passed by Sir R. J. Meade, Resident at 
Hyderabad on August 9, 1078, a copy of 
‘which was filed but was not exhibited in 
the case, The lower Appellate Court in 
deciding the issue ignored this aspect of 
the matter, although the fact that the ques- 
tion of construction of the aforesaid docu- 

“(IJ 8 NL R 107; 16 Ind. Cas. 449. 
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ment appears to have been present to its 
mind asis clear from its judgment. 

e Judging from the argument addressed 
here on behalf of the respondent it appears 
that the lower Appellate Oourt persuaded 
itself that the cls. (a) and (b) of s. 192 (1) 
of the Berar Land Revenue Code were not 
to be read subject to the proviso following 
el. (e). I haveno doubt that the proviso is 
applicable to all the clausss from (a) to 
(e) in the preceding part of s. 192 (1). 
The proviso is as follows: 

“Provided that nothing in this section shall bar 
the jurisdiction of the Civil Courts in respect of 
the interpretation of any sanad, grant, contract or 
recorded order conferring aright to hold land free 
of land revenue or at less than the fair assess- 
ment.” 

It is suggested by the learned Advocate» 
General that the proviso qualifies only 
cl. (e) and not the preceding clauses. [ 
cannot accede to this contention for the 
reason that tke proviso read as a whole 
covered much wider field than the matter 
mentioned in c). (e). The last clause of 
the proviso beginning with “recorded order” 
alone appears to have special textual rela- 
tion with cl. (e) but the. words “sanad, 
grant, contract” indicate reference to other 
clauses and the expression—‘“‘nothing in this 
section" dispels any doubt that may arise as 
to the scope of the proviso. It must there- 
fore be held that the proviso must bə 
read as being common to each of the 


clauses preceding it. 


Since the suit involves the question of. 
interpretation of sanad and the Resident's 
order referred to above, there can ba no 
room for doubt that the Civil Court has 
jurisdiction to try the suit as framed. The 
lower Appellate Court's decree is set aside 
and the case is remitted to the Court ` 
of first instance for trial and decision 
according tolaw. The respondent will pay 
the appellant's costs irthis Court. Counsel's 
fees Ks. 50. Costs in the lower Court wil 
abide the result. my 


8, Case remanded. 


ALLAHABAD HIGH COURT 
Execution First Appeal No. 281 of 1933 
January 10, 1910 
BENNET AND VERMA, JJ. 

L, RAM CHARAN DAS—DE8OREE-HOLDER— 
APPELLANT 
versus 
BHAGWAT SARAN AND orHgEs— 
OssJEcTors—RESPONDENTS - 

Civil Procedure Code (Act V of 1908), O. XXXII, 
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r. 3—Plaintiff in plaint as well as application under 
0. XXXII, r.3 wrongly describing one of two minor 
sons of defendant—Court repeating mistake in order 
appointing mother of minors as guardian — Mother,» 
however, correctly describing them — Vakalatnama 
to Counsel giving correct names—No objection at any 
stage — Objection during execution that he was not 
properly represented by wrongly described minor and 
hence decree was not binding, held could not be enter- 
tained—Application by father refusing to be guardian 
of minor sons and suggesting appointment of his 
wife—Mother, if can be appointed guardian—Mother, 
tf should notify her consent — Appeal — Onus—It is 
for appellant to show that lower Court was 
wrong. 

The plaintiff in the plaint as well as in the ap- 
plication for impleading the two minor sons of the 
defendant and for appointment of their guardian, 
incorrectly described the name of one of the minors. 
The mistake was repeated by the Court in its order 
appointing the mother of the minors as their guar- 
dian. The mother, however, had described the names 
correctly in the written statement filed by her and 
contested the case on their behalf through a Counsel 
who had been engaged on a power-of-attorney in 
which the correct names had been described. The 
wrongly described minor objected to the execution 
of his decree by the plaintiff-decree-holder on the 
ground that the decree did not bind him as he was 
not properly represented in the suit: 

Held, that the mere fact that the plaintiff in his 
plaint gavea wrong name for one of these minors 
was not a matter which was of vital importance, 
There were two minor sons of defendant in existence 
onthe date of suit. Those two minor sons were 
obviously intended by the plaint and no serious 
objection was taken in the trial Court or in the High 
Court that those names did not correctly represent 
the two minor sons of the defendant. Where there 
was noreal doubt as to who the persons intended 
were and where those persons were actually represent- 
ed by a written statement and where Counsel ap- 
peared on their behalf, it was not open to one of 
the persons after the proceedings had terminated in 
decrees of the trial Court andthe Appellate Oourt 
to come forward in execution proceedings and claim 
that he wasnot really represented in the suit and 
appeal, Walianv. Banke Behari (1), relied on. [p. 
625, col. 1.] 3 

It is quite open to the Oourt to make an order 
appointing motheras guardian of her minor sons on 
the application from their father stating that he did 
not desire to betheir guardian but he desired that 
his wife in whose charge the minors were to be their 
guardian. Itis not necesfary for mother to notify 
to the Oourt her willingness to act. [p. 623, col, 


J 

It is for an appellant to show that the Court below 
is wrong, and a reepondent is entitled to rely on the 
statements of facts contained in the judgment of 
the Court below until they are shown by the appellant 
to be incorrect. [p. 629, col. 2.| . 

Ex. F. A. from the decision of the 
Civil Judge, Moradabad, dated May 4, 
193%, 


Mr. Mukhtar Ahmad, for the Appellant. 


Messrs. S. K. Dar, Shabd Saran and L. 
N, Gupta, for the Respondents, 


Bennet, J.—This appeal is brought by 
the decreesholder, Ram Charan Das against 


RAM CHARAN DAs V, BHAGWAT SARAN (ALL) 


821 


certain objectors, Bhagwat Saran, Ved 
Prakash and Rameshwar Prasad, a Receiver. 
The appeal memorandum simply states 
that the appealis against the decree of the 
Civil Judge of Moradabad dated May 4, 
1938, and does not ‘set out what relief is. 
desired. The grounds of appeal deal with 
the case of Ved Prakash who was an 
objector and presumably the appeal is 
intended to be against the decree of the 
lower Courf so far as it concerns Ved 
Prakash. The decree-holder had made an 
application for execution of the decree in 
Original Suit No. 60 of 1929 and F. A, 
No. 521 of 1930 in the High Court. The 
objection of Veed Brakash described as the 
minor son of Bhagwat Saran under the 
guardianship of one Babu Ram ie that the 
decree was in no case passed against the 
objector and execution thereof cannot be 
taken out against him. This objection has 
been allowed by the Court below which 
has held that the decree in the suit is not 
binding on Ved Prakash. The Court also 
held that the representatives of defendants 
Nes. 2,12 and 13 were nct made a party to 
the appeal and the’ case abated as against 
them and the decree of the Appellate Uoart 
is not therefore binding on the heirs of the 
defendants-respondents aforesaid. In the 
present appeal there is no mention of a 
relief against the representatives of defen- 
dants Nos. 2, 12 and 13. It is true that 
ground No. 4 does refer to three persons 
Kam Sarup, Imdad Husain and Mst. 
Rukman as being merely pro forma defen- 
dants-respondents and therefore no substi» 
tution was necessary and the decree was 
capable of execution. The Court below 
has held that the decree was capable of 
execution. 

The Court below held however that the 
case had abated as against the representa» 
tives of defendants Nos. 2,12 and 13, Ido 
not consider it possible to deal with this 
matter in regard to Ram Sarup, Imdad 
Husain and Mst. Rukman in the present 
appeal because their legal representatives 
have not been made parties to this appeal. 
Tf the appellant desires to bring any matter 
in regard to these persons before this Court 
he should make them parties to his appeal. 
Therefore the present order in appeal is 
confined to the case of the objection of 
Ved Prakash which is the subject-matter 
of the other grounds of appeal, In suit 
No. 60 of 1929 Ram Charan Das, the 
sole plaintiff, sued his son Bhagwat Saran, 
defendant No. 1, and a number of other 
persons who were tenants, defendants Nos. 2 
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‘to 16 (17). The plaintiff Ram Obaran Das 
then made an application on May 15, 1929 
asking that 

“the names of Prem Prakash alias Ved Prakash 
aged about 6 years and Om Prakash aged about 4 
years, minor sons of Bhagwat. Saran under the 
guardianship of their father Bhagwat Saran may 
be added to the heading of the plaint as defen- 
dants Nos 18and 19." 

On May 29, 1929, Bhagwat Saran made 
an application stating that the plaintiff had 
applied for his minor sons Prem Prakash 
-and Ved Prakash to be defendants Nos. 18 
and 19 and that he did not desire to be 
their guardian, that their mother was 
present and the minors were living with her, 
and that the mother Met, Morni should be 
_guardian. On this the Court wrote the 
order: “The mother of the two minors may 
‘be appointed their guardian. Sd. Makhan 
Lal, May 26.” 
names of the minors were given by the 
father as Prem Prakash and Ved Prakash 
whereas thay had been given by the 
grandfather, the plaintiff, as Prem Prakash 
alias Ved Prakash and Om Prakash. This 
is the matter which has given rise to the 
objections in this case. It is common 
ground between the parties that Bhagwat 
‘Saran had a number of children and that 
three of these were sons, of whom one was 
born in 1924 and one was born in 1925. 
There was a third son born about 1927 
who died in that year, and Ex. 26, the 
entry of his death, is produced showing that 
this son died on March 5, 1927. The suit 
was filed on April .29, 1929 and’ at that 
period it is common ground between the 
parties that Bhagwat Saran had only two 
surviving sons, one born in 1924 and the 
other one in 1925. The question is solely in 
regard to the names of these two sons. 
‘For the objector Ved Prakash, it is con- 
tended that the names of the two sons 
were Prem Prakash who was born in 3925 
:and Ved Prakash who was born in 1924. 
The decree-holder adhered to his original 
application in the plaint giving the names 
of his grandsons as Prem Prakash alias Ved 
Prakash and Om Prakash and -he alleged 
that the minor son who died in 1927 was 
only called Lala and did not have the name 
of Om Prakash which was alleged for 
objector. i . 

A:gccd- deal of evidence was produced 
before the Court below by the parties and 
the Court came to the conclusion. that the 
-contention of the decree holder, the grand- 
father,. was inccrrect and that the names of 
the. two surviving song were Ved Prakash, 
the objector, who was born in 1924, and 
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Prem Prakash who was-born in 1925. Some 
argument has been made before us on 
this point by learned Counsel for the 
appellant, but I do not think that there is 
any sufficient reason to disagree with the 
finding of fact of the Court below on this 
point and therefore I hold that at the time 
of the plaint in 1929 the correct names of the 
sons of Bhagwat Saran were Prem Prakash 
and Ved Prakash. The application there 
fore of the plaint did not give the names 
of the sons correctly and the application 
of defendant No. 1, the father, of May 29, 
1929 did give the names of the two sons 
correctly. The order was written on this 
application by ths Civil Judge and this 
order of May 29, 1929 does refer to the 
two sons who were correctly mentioned in 
the application of the father. This order 
therefore makes no mistake and the objector 
cannot contend that this order did not refer 
to Ved Prakash. But the objection taken 
to this order is that it was not an order 
appointing the mother as guardian but that 
it intended to convey that the plaintiff 
should make a further application asking 
that the mother should be appointed as 
guardian, Now it was extremely important 
for the objector to show as he alleges that 
there was a later crder appointing the 
mother as guardian and that the name of 
Ved Prakash was not given in the order 
appointing the mother as guardian. It is 
true that the judgment of the Court below 
makes the following statement: 

“The question now remains as to how far Ved 
Prakash is bound by the decree. The relevancy of 
this point arises from the fact as noted in the order 
sheet of June 27, 1929 that Mst. Morni is appoint- 
ed guardian ad litem of Prem Prakash and Om 
Prakash. This order was passed under a mistaken 
belief that the written statement by Mst. Morni was 
on behalf of Prem Prakash and Om Prakash 


although it was really on behalf of Ved Prakash and 
Prem Prakash.” ` 


‘It is true that there was an agreement 
between the parties on March 19, 1938 
that the whole record of the Original Suit 
No. 60 of 1929 should be readin evidence. 
That original record has not been produced 
before us. The Court below has referred to 
the order sheet in one place saying that it 
is “noted” there and in- the other place 
saying tbat this was “an order,” The actual 
order sheet has not been produced before 
us nor has any certified copy of it been 
produced before us.in this appeal. I find it 
difficult therefore to accept the fact from 
the judgment of the Court below that there 
was an order by the Civil Judge to the 
effect set out by the Oourt below namely 
that Mst. Morni was appointed on June 27, 


1941 a 


1929 as the guardian ad litem of Prem 
Prakash and Om Prakash. The Civil Judge 
fails to mention the order dated May 28,, 
1929 signed by his predecessor. Learned 
Counsel desired to produce a certified copy 
in this Oourt of an application by the 
plaintiff dated June 4, 1929 asking that 
.Mst. Morni should be appointed guardian 
of the two minors giving the names of 
the two minors as Prem Prakash and Om 
Prakash. Even if this be admitted it does 
not prove that the Court made an order for 
the appointment of Mst. Morni as guardian 
of Prem Prakash and Om Prakash. 


The claim of the objector was that he 
had not been represented in the suit and in 
my opinion it was very important for the 
objector to prove that the Court made a 
wrong order of appointment in which the 
name of the objector Ved Prakash did not 
appear. Ithink therefore that there should 
have been in this Court either a certified 
copy of the alleged order or the production 
of record. I find the difficulty in accepting 
the description of the Court below as an 
order because in one place the Oourt refers 
to it as some thing noted on the order 
‘sheet and in the next few lines refers to 
what is on the order sheet as an order. If 
it were an order it would be signed and 
initialled by the Civil Judge and there is 
nothing in the judgment of the Court below 
to indicate whether what was entered on 
June 27, 1929 was or was not signed by 
the Civil Judge. On the other hand it is 
“quite possible that the entry was made as a 
note of orders that had been passed, and 
that the reference was to the order dated 
May 29, 1929 where the names were cor- 
rect. 
filed a written statement which is headed 
“written statement of Ved Prakash and 
Prem Prakash minors under the guardian- 
ship of their mother Mst. Morni.” A trans- 
lation of this is printed in the paper book 
of F. A. No. 314 of 1930 on pp. 15 to 18 and 
at the end Mst. Morni has attested : 

“T the guardian for the minors, declare that the 
contents of this written statement are true to my 
palah, This was verified at Moradabad on June 27, 


The written statement of Mst. Morni was 
filed on June 27, 1929 and this is the date 
of the alleged order appointing her guar- 
dian, according to Court below. But the 
written statement had been written on 
behalf of Mst. Morni as the person already 
aprointed guardian of these minors, Con- 
‘siderable argument has been made in 
regard tothe provisions of O. XXXII, Civil 
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P. ©. It was argued that for each appoint- 
ment ofa guardian there must be separate 
application of the plaintiff. Order XXXII, 
T. 3 (2) states = 

“An order for the appointment of a guardian for the 
suit may be obtained upor application in the name 
and on behalf of the minor or by the plaintiff.” 

It appears tome that it was quite open 
to the Court to makean order appointing 
Mst. Morni as guardian of her two minor 
sons cn the application from their father 
Stating that he did not desire to be their 
guardian but he desired that his wife Mst 
Morni in whose charge the minors were to 
be their guardian. It was then argued 
that no such order could be passed withe 
out the consent of the proposed guardian. 
Order XXXII, r. 4-A. (2) states : 

“Where there is no such guardian, or where the 
Oourt considers that such guardian should not be 
appointed, it shall appoint as guardian for the suit 
the natural guardian of the minor, if&qualified, or ° 
where there is no such guardian the person in 
whose care the minor is, or any other suitable per- 
son who has notified the Court of his willingness 
to act, or failing any such person, an officer of the 
Court.” 

In the present case, there was no certi- 
fied guardian and therefore the Oourt 
might appoint “the person in whose care 
the minor is.” Itis not provided in this 
Rule that in the case of the appointment 
of "the person in whose care the minor is” 
it would be necessary for that person to 
notify to the Court his or her willingness 
to act. Those words apply only to the 
case of any other suitable psrson, the ex- 
pression being “or any other suitable per- 
son who has notified the Court of his willing- 
ness to act.” In my view. therefore, it was 
open to Mr, Makhan Lal, the Civil Judge, 
to make an order on May 29,1929 appcinte 
ing Mst. Morni as guardian of the two 
minors Prem Prakash and Ved Parkash 
who were her sons in her charge. I consider 
that the order which he wrote on the 
application of the father was intended 
to be an order of appointment of the 
mother as guardian. No doubt the 
mother might have objected to act as 
guardian but in fact she did not object. 
She made an application on June 27, 1929 
asking that she should receive funds from 
the plaintiff for the conduct of the defence 
of the minors if she were to be the guardian 
ad litem for these minors. On this the Oourt 
passed an order that the plaintiff should 
supply funds to Mst. Morni. If the Court 
had not previously appointed her as guar- 
dian, the order would have bsen written on 
this application but it is not, No one has 
shown us whether the plaintiff did supply 
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funds or not but the fact remains that Mst. 
Merni filed a written statement and did 
contest the suit on behalf of the minors 
Prem Prakash and Ved Prakasb. This is 
shown by a vakalatnama which she signed 
for Counsel on behalf of there two minors 
Prem Prakash and Ved Prakesh and the 
certificate of Counsel’s fee is also in the 
names of these two minors and the address 
slips are also in the names of these two 
minors. : 

The attitude of the parties in the lower 
Court was tbat the plaintiff mistakenly no 
doubt persisted in keeping the name of Om 
Praksh in his plaint whereas the defendanjs 
minors were appearing under their proper 
names Ved Prakash and Prem. Prakash 
throughout the proceedings. The judgment 
of the trial Court set out a pedigree in which 
the entry appears “Bhagwat Saran (de- 
fendant No. 1), his two sons are defende 
ants Nos. 17 and 18.” The judgment there- 
fore did not mention the names of these 

‘twosons. The decree in the original suit 
No. 60 of 1929 followed the plaint in giving 
the incorrect name cf Om Prakash and in 
describing the minors as No. 17 Prem Pra- 
kash aitas Ved Prakash, aged six years, and 
Om Prakash aged four years, minors, sons 
of Bhagwat Saran. It is extraordinary 
that when afirst appeal No. 314 of 1930 was 
filed by Bhagwat Saran, defendant No, 1, 
and his two minor sons, these two minor 
sons are described in the same way as 
they were in the plaint and decree, that is 
‘No. 2 Prem Prakash alia Ved Prakash, and 

“No. 3 Om Prakash, minors through Mst. 
Morni. There was therefore a certain laxity 
even on behalf of Mst. Morni and her 
husband Bhagwat Saran in describing the 
names of their two sons. When the High 
Court wrote its judgment in F. A. No. 341 
of 1930 the judgment began by setting 
out a pedigree and in this pedigree the 
two sons of Bhagwat Saran were given as 
Ved Prakash and Prem Prakash, that is 

. they were given correctly. The judgment 
states on p.3:. “The principal defendants 
in this case were defendants Nos. | and his 
two minor sons defendants Nos. 17 and 
Io”. The appeal No. 341 of 1930 was dis- 
missed. Ram Okaran Das filed an appeal 
‘also which was disposed of in the same 
judgment, F. A. No, 521 of 1930, After this 
an application for leave to appeal to the 
Privy Oouncil P.C. A. No. 7 of 1935 was 
filed on behalf of Bhagwat Saran and his 
two minor sons and in that the minor sons 

were described as No. 2 Prem alias Ved 

Prakash, aged about six years, and No. 3 
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Om Prakash aged about four years, both. 
under the guardianship of Mst. Morni, 
Again we find that the parents themselves 
in describing theirsons were not accurate 
in applying the names. $ 

The Court below’ has considered that the 
order sheet of June 27, 1929 governs the 
situation and that because Mst. Morni was. 
according to that order sheet _ appointed 
guardian for Prem Prakash and Om Pra- 
kash therefore she was not appointed guar- 
dian for Prem Prakash and Ved Prakash, 
aod Ved Prakash was not represented or 
properly represented in the civil suit and 
in the appeals, Now, even on the finding 
of the Court below, that there was this error 
in the order appointing Mst. Morni as. 
guardian I have a difficulty in .considering 
that the conclusion of the Court below was 
correct. There is a ruling of their Lord- 
ships of the Privy Oouncil in Walian Y. 
Banke Behari (1). In that case the mother 
of certain minor defendants appeared 
throughout the proceedings in a suit as their 
guardian. The Oourt’ admitted the plaint 
in which she was described as guardia 
and in the decree and in execution proceed- 
ings the Court so described her. There was. 
however no formal order by the Court 
appointing her guardian ad litem of. the 
minor defendants. The High Court at 
Oalcutta held that the minors were not 
properly represented in the proceedings. 
and that the proceedings were not binding. 
on them. On p,1031* their Lordships of 
the Privy Council observed : 

“Their Lordships are unable to concur in the 
conclusion at which the learned Judges arrived, 
The present plaintiffs were substantially sued in the- 
former suit, and the alleged fraud has been negatived, 
It appears to their Lordships ‘that they were: 
effectively represented in that suit by their mother, 
and with the sanction of the Gourt; and for the 
reasons given by the first Court their Lordships 
attach no importance tothe certificate of Durga Dutt.. 
There is nothing to suggest that their interests were 
not duly protected. The only defects which can be 
pointed outarethat no formal order appointing the 
mother of the now plaintiffs to bé their guardian ad 
litem is shown to have been drawn up ; and that it is. 
not definitely shown that any attempt was made to 
serve the summons in the former suit upon the infants. 
personally, or upon their mother, a purdanashin. 


‘lady, before serving it upon Gajadhur, the only adult 


male member and the karta of the family. It has not 
been shown that the alleged irregularities caused any 
prejudice to the present plaintiffs, nor indeed could. 
there will be any, since it has been found that the 
original debt was one for which the present plaintifs. 
were liable.” ` i 

It is true that the circumstances of the 
case before their Lordships were somewhat 

a 30 O 1021; 30 I A182;7C W N 774; 8 Sar. 512. 
PO. 
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"different. There was no order at all ap- 
“Pointing the mother as guardian, In the 
Present case there is an order according to 
_ the Court below appointing her as guardian 
in which the wrong name was used for one 
of her two minor sons. It does not seem to 
me that an order appointing her guardian 
with this defect can be held tobe a greater 
defect than no formal order appointing her 
“as guardian at all. In the present case the 
mother filed a written statement in which 
she gave the names of the two minor sons 
correctly and she contested the case on 
their behalf through learned Oounsel who 
was engaged on a vakalainama to represent 
their casein which the correct names of 
the minors were given, ‘The case of the 
Minors-is‘not said to have been inadequately 
represented to the trial Court or to the 
High Oourt in appeal. The case of the two 
minor sons was identical end nothing could 
be said on behalf of one minor which 
could not be said on behalf of both. The 
mere fact that thé- plaintiff in his plaint 
gave a wrong name for one of these minors 
does not appear to me to be a matter which 
is of vital importance. There were two 
minor sons of defendant No, Lin existence 
on the date of suit. Those two minor sons 
were obviously intended by the plaint and 
no serious objection was taken in the trial 
Court or in the High Court that those 
names did not correctly represent the two 
minor sons of Bhagwat Saran. No doubt 
the more correct names were given by 
Bhagwat Saran in his objection to acting 
as guardian and in the writfen statement 
of Mst. Morni. Where there is uo real doubt 
as towho the persons intended are and 
where those -persons are aciually represented 
by a written statement and where Counsel 
appears on their--behalf, I do not think 
that if is open to one- ofe the persons after 
‘the proceedings have%erminated in decrees 
of the trial Court and the Appellate Court 
to ccme forward in execution procsedings 
and claim that he was not really repre- 
sented in the suit and appeal. I think the 
present case is governed by the ruling of 
their Lordships of the Privy Council and 
that the Oourt below was incorrect in 
allowing the objection of Ved Prakash. In 
my view, Ved Prakash was adequately re- 


presented in the trial -Oourt and in the. 


Appellate Court. No real grievance éxists 
.on his behalf. There was a written state- 
ment in his name, Counsel appeared for 
him and no defect exists in his appearance 
. before the Court. For these reasons, I would 
allow this appeal so far as the order of the 
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Court below concerns Ved Parkash and I 
would hold that Ved Prakash was properly 
represented in the original suit No. 60 of 
1929 and in F. A, No, 521 of 1930 in 
regard to which an, execution application 
has been made by Ram Charan Das, 

Verma, J.—This is an appeal by the 
decree-holder. The facts as far as they can 
be ascertained from the materials on the 
record, are, these. The appellant, Ram 
Oharan Das, was married twice. Respondent 
No. 1, Bhagwat Saran, is his son by-his first 
wife, and by the second wife the appellant 
has a son called Jagdish Saran. The rela: 

etions between the appellant and Bhagwat 
Saran have beén stfained for a number of 
years. On April 23, 1929 the appellant, 
Ram Oharan Dag, filed a suit, being suit 
No. 60 of 1929, in the Court of the Subordi- 
nate Judge of Moradabad. He impleaded 
his son Bhagwat Saran as defendant No. 1 to 
the suit, aud sixteén other persons were 
impleaded as defendants Nos. 2-17 on the 
allegation that they were tenants of a num- 
ber of properties which were in dispute and, 
in collusion with defendant No. 1, denied 
the plaintiff's right. The principal reliefs 
claimed were that ; 

“(a) it may be declared that the plaintiff is, with- 
out the participation of anyone else, the absolute 
owner of his entire movable and immovable pro- 
perty......that defendant No, 1 does not form a joint 
family with the plaintiff and that he has nothing 
= do with the plaintiff's property of every descrip- 
108 5 
and 

“(b) the plaintiff may, on dispossession of defen- 
dant No.1, ba put in possession of property No. 1, 
entered in list (b), specified below, which is made 
wagf of, as a mutwalli. If in the opinion of the 
Court it is not proved to be a wag property, then 
proprietary possession over it also, along with the 
other properties Nos. 2, to 6, may be awarded to the 
plaintiff.” $ 

On May 17,1929, the plaintif presented 
an application in which one of the prayers 
was that 

“the names Prem Prakash alias Ved Prakash, aged 
about 6 years, and Om Prakash aged about 4 years, 
minor sons of Bhagwat Saran, under the guardian- 
ship of their father Bhagwat Saran aforesaid” 
may be added as defendants Nos. 18 and 
19 and that they be described as ‘principal’ 
defendants. This prayer was based on the 
allegation that 

“in order to avoid future disputes it is necessary to 
implead Prem Prakash alias Ved Prakash and Om 
Prakash, minor sons of Lala Bhagwat Saran also.” 

It was further prayed in this connec» 
tion that in para, 14 of the plaint the 
words 

“defendants Nog. 18 and 19, the sons of defendant 
No. 1. whose family is joint with defendant No, l 
and so they too are included in the array of principal 
defendants,” - : - oo: 
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may be added. It may be noted here that 
the record of the original suit was before 
the Court below, but neither party has 
taken any steps to have it made available 
to us. The result is that we have had to 
send for the printed paper-book which had 
been prepared for the purposes of the 
appeals that had been filed by the parties 
against the decree which was passed by the 
trial Court in that case. That paper-book 
does not contain all the applications, affida- 
vits, and orders which are required toenable 
usto ascertain the facts as a connected 
whole. The execution record alone is before 
us. But the parties, knowin that the Oourte 
below had at their requést agreed to have 
the record of the original suit before it and 
to refer to it, did not file copies of all the 
necessary papers in the execution case. 16 
may, however, be assumed that when the 
plaintiff, Ram Charan Das, presented this 
application, he also presented an application, 
and an affidavit for the appointment cf Bha- 
gwat Saran as the guardian of his minor sons 
jnaccordance with the provisions of O. XX XIT 

r. 3. It appears that the necessary notices 

“were issued. Exhibit A-1 is the certified 

_ copy of a notice addressed to “Prem Prakhsh 
alias Ved Prakash” and Ex. A2is the certi- 

‘fied copy of a notice addressed to Om 

Prakash. These notices bear date May 17, 

-* 1929, They were both served on Bhagwat 

“Saran who accepted service and wrote and 
signed the necessary endorsement. On 
May 29, 1928, Bhagwat Saran presented an 
application. Exhibit 41 isa certified copy 
of this application. The material portion of 
this application may be translated thus : 

“The petitioner has been named as the guardian 
ad litem of Prem Prakash and Ved Prakash 
minors, defendants Nos, 18 and 19. The petitioner is 
not willing to be the guardian of the minors afore- 
said, The mother of the minors aforesaid is alive 
and the minors livewithher. It is therefore prayed 
that the petitioner may be exempted from the 
guardianship of the minors aforesaid.” 

. In the cretified copy, Ex. 41, the 
following words are to be found below 
the signature of Bhagwat Saran: “Address 
of Mst,Morni, daughter of Lala Budh Sen, 
wife of Bhagwat Saran, ‘resident of Morad- 
abad, Mohalla Dindarpur, defendant.” It 
ig to be noted however that the only prayer 
‘made in this application was that the 
petitioner (Bhagwat Saran) may be excused 
from the guardianship of the minors mene 
tioned in the petition, in other words, that 
he may not be appointed their guardian. 
The other fact which has to be noted is that 
the names of the minors given by Bhagwat 
Saran in this application are “Prem Prakash 
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and Ved Prakash,” and not Prem Prakash- 
alias Ved Prakash and Om Prakash as 
atated by the plaintiff Ram Charan Das 
in his application dated May 17, 1929. 
The Subordinate Judge wrote an order 
on this application in these words: “The 
motber of two minors may be appoints 
ed their guardian.” There are no 
papers on this record to show whether any: 
action was taken by the plaintiff in conse- 
quence of this application of Bhagwat Saran 
and the order passed thereon by the Court. 
We have however on this record the certi- 
fied copy of an application dated June 11, 
1929 presented by Mst. Morni, the wife of 
Bhagwat Saran. It isEx.25. The material 
portion of this application may be transe 
lated thus: i 

“The plaintiff of the suit has filed an applica- 
tion that this petitioner be appointed the guardian 
ad litem of Ved Prakash and Prem Prakash, the 
sons of this petitioner. With regard to this 
matter the petitioner has to state with great 
respect that unless a written statement is filed on 
behalf of the minors, their interest will greatly 
suffer, In order that the minors may get their 
just rights in this case it is necessary that the 
written statement be filed through a senior Pleader, 
and a senior Pleader cannot be engaged without 
the payment of the legal fee, The petitioner is 
poor and has got no money to spend, The plain- 
tiff may therefore be ordered to pay Rs. 700, as 
specified below, so that the case may be looked 
after properly and the minors may obtain their 
just rights.” 


At the foot of this application the 
petitioner ie thus described: “Mst. Morni, 
wife of Bhagwat Saran, mother of Ved 
Prakash and Prem Prakash, minors,” and 
the application purports to have been 
signed by her in Hindi. From the open- 
ing sentence of this application it is clear 
to my mind, that as the result of the 
application filed by Bhagwat Saran on 
May 29, 1929 declining to act as guardian 
ad litem and the order passed thereon on 
that day, the plaintiff had filed an appli- 
cation requesting the Oourt to appoint 
Mst. Morni guardian ad litem of her minor 
sons and that notices had issued on that 
application. It is again noteworthy that 
the names of the minor sons of Bhagwat 
Saran and Mst. Morni are shown in this 
“application to be “Ved Prakash and Prem 
Prakash.” It may also be noted that Mst. 
Morni does not in terms express in this 
application her consent to act as the 
guardian ad litem. At the most,she may 
be taken by implication to say that she 
would act as the guardian ad litem provided 
the plaintiff was made to pay the sum of 
‘Rs. 700 to her. On the same day, that is 
June 11, 1929, the Court passed the follow- 


` ing order on this application: 
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“Oall upon 
the plaintif to either pay the amount or 
show cause against it within a week,” 
Exhibit 42 is the certified copy of an appli» 
cation presented by the plaintiff Ram 
Charan Das on June 12, 1929 objecting 
to the payment of any money to Mst. Morni. 


There are again no papers on this record to 


show what took place immediately follow- 
ing the presentation by the plaintiff of 
this application Hix. 42. There seems no 
doubt, however, that the Court appointed 
Mst. Morni guardian ad litem of her minor 
sons. Apart from the fact that in the 
plaint which is to be found in the printed® 
paper book mentioned above, defendants 
Nos, 17 and 18 are shown ‘under the guardians 
ship of their mother Mst. Morni, the certified 
copy of the decree of the trial Court in 
the original suit No. 60 of 1929, which 
has been filed and Hx. A-6 on this record, 
show defendants Nos, 17 and 18 as ‘minor 
sons of Bhagwat Saran under the guardians 
ship of Mst, Morni, mother.’ 

It may be mentioned here that owing 
to the removal from the record of the 
name of one of the tenants, impleaded as 
defendants, namely Suraj Mal who was 
defendant No, 5, there was a change in 
the numbers of the defendants, and one 
of the minor sons of Bhagwat Saran became 
defendant No. 17 instead of 18, and the 
other became defendant No, 13 instead of 
19, Learned Counsel on both sides are 
agreed that Mst, Morni, acting as the 
guardian ad litem of her minor sons, filed 
on June 27, 1929 a written statement on their 
behalf, and that in this written siatement 
also Mst. Morni clearly put down the names 
of her minor sons as “Ved Prakash and 
Prem Prakash,” and that the written 
statement clearly purported to be on 
behalf of Ved Prakash and Prem 
Prakash, minors. The suit : proceeded 
and was decided by the trial Court on 
May 13, 1930. That Court gave the plain- 
tiff a declaration that he was the sole and 
separate owner of the entire property 
entered in Schs,A and B of the plaint, 
with the exception of Item No.1 entered 
in Sch, B, known as the Baghia, of which 
he was declared to be a mutawallt, It 
was further declared that the plaintiff was 
entitled to eject defendants Nos. 1, 17 and 
18 -fromthe Baghia. It was also declared 
that defendants Nos. 1,17 and 18 were not 
members of a joint Hindu family with 
the plaintiff. It is remarkable circumstance 
that, although Bhagwat Saran and Mst 
Morai made it perfectly clear that the 
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names of the two sons that they had were 
Ved Prakash and Prem Prakash and 
although the written statement was filed on 
behalf of Ved Prakash and Prem Pra- 
kash, the office of the trial Gourt put 
down in ths plaint the names of these 
two boys as "Prem Prakash alias Ved 
Prakash aged about six years and Om 
Prakash aged about four years” in accorde 
ance with the plaintiff's application of 
May 17, 1929. Nobody seems to have 
noticed this mistake andthe same names 
were copied outin the decree of the trial 
Court. Both parties appealed to this Court 
against that decrge. The appeal of defen- 
dants Nos.1,17 and 18 was First Appeal 
No. 314 of 1930 and the appeal of the 
plaintiff was No, 521 of 1930. 

It is again remarkable that in the memoe 
randum of appeal filed on behalf of dee 
fendants Nos, 1,17 and 18 the clerk of the 
Advocate concerned wrote the names of the 
appellants Nos, Zand 3 as “Prem Prakash 
alias Ved Prakash and Om Prakash,” 
respectively, and in the memorandum of 
appeal filed on behalf of the plaintiff the 
names of respondents Nos, 17 and 18 were 
Similarly written by the clerk of the 
Advocate concerned. It is noteworthy, 
however, that in tho vakalatnama executed 
by Mst. Morni, along with Bhagwat Saran, 
for the purpose of filing appeal No, 314 
of 1930, the names of the minora were 
correctly written thug: “Ved Prakash and 
Prem Prakash, minor sons of Bhagwat 
Saran aforesaid, under the guardianship of 
Mst. Morai, their mother.” Tae certified 
copy of this vakalatname is Ex. 37 on this 
record, The appeal of tha defendants, viz. 
First Appeal No. 314 of 1930, was dismissed 
and the appealof the plaintiff, viz. First 
Appeal No. 521 of 1930. was allowed and 
the decree of the trial Court was modified 
in this way that, in addition tothe decree 
granted bythe trial Oourt, a decree was 
passed in favour of the plaintiff for 
possession over the properties Nos.2 to 6 
mentioned in list (B) of the plaint, In the 
decrees drawn upin this Court the names 
of the minors were written in the manner 
in which they wers written in tha memos 
randa of appeal andin the decree of the 
trial Court. An application for leave to 
appeal to His Majesty in Council was filed 
on behaifof Bhagwat Saran and his sons 
and in the heading of this application the 
clerk of the Advocate again copied out the 
names of petitioners Nos,2 and 3 in the 
mistaken way in which they were entered 
in the decrees. The mistake which was 
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thus persisted in betrays a negligence on 
the part of all concerned which is lamen- 
‘table, There are no papers on this record to 
show what orders were passed cn the appli- 
cation for leave to appeal to His Majesty in 
Council, but evidently it proved infructuous. 
The application for execution which has 
given rise to the appeal before us was filed 
by the plaintiff decree-holder Ram Charan 
Das, asking for possession 38 owner 
over certain properties and as muta- 
walli over property No. 1 of Sch, (B) of the 
plaint. 

Two petitions of objection to this appli» 


cation for execution were filed, one by ° 


Bhagwat Saran and the other on behalf 
of Ved Prakash. The points raised were 
(1) that the decree was a nullity as de- 
fendant No. 18, shown in the plaint as 
Om Prakash; had died long before the 
institution of the suit ; (2) that Ved Prakash 
and Prem Prakash are two different pere 
sons andit was not correct on the part 
of the plaintiff to describe one of the 
minor sone of Bhagwat Saran as “Prem 
Prakash alias Ved Prakash,” that the 
plaintiff having impleaded as defendant 
No.17 a person whom he described as 
“Prem Prakash alias Ved Prakash" must 
be taken to have impleaded Prem Prakash 
alone and not Ved Prakash; and (3) that 
in any event the trial Court had appointed 
Mst. Morni guardian of Prem Prakagh 
and Om Prakash, that consequently, even 
if Ved Prakash be taken to have been 
impleaded no guardian ad litem was 
appointed for him, and therefore the decree 
is not binding onhim, There was also an 
objecticn raised to the effect that defen- 
dants Ncs. 2, 12 and 13 had died during the 
pendency of the plaintiff's appeal in the 
High Oourt and their legal representatives 
not having been brought on the record, 
“the decree in the appeal was a nullity.” 
My learned brother has dealt with this 
last point in his judgment and I do rot 
consider it necessary to say anything 
further. The decree-holder, Ram Charan 
Das, in reply to the objecticns raised by 
Bhagwat Saran and Ved Prakasb, persisted, 
somewhat naturally, in saying that the 
name of one of the sons of Bhagwat Saran 
was Prem Prakash alias Ved Prakash and the 
name of the other was Om Prakash. It was 
admtted by him that Bhagwat Saran had 
had another son who had died before the 
institution of his suit, but it was stated 
that that boy had died before he had been 
_. givenaname.and was known by. the pet 
-name of Lala. His case therefore was Ved 
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Prakash being merely an alias for Prem 
Prakash and both being the names of one 
aid the same boy, and the name of the 
other boy being Om Prakash, the order of 
the trial Court appointing Mst. Morni guar- 
dian ad litem of Prem Prakash and Om 
Prakash was sufficient and that the boy who 
now filed the objection as Ved Prakash was 
therefore fully and properly represented in 
the suit. 

The Court below has held that the 
plaintiff decree-holder’s case that the name 
of one of the boys is Prem Prakash alias 
Ved Prakash and the name of the other 
boy is Om Prakash is untrue, that the name 
of the boy who had died before the institue 
tion of the suit wasOm Prakash and that 
the names of the two existing boys, who 
were impleaded as defendants in the suit, 
are Ved Prakash and Prem Prakaeh, Ved, 
Prakash being the elder, his age in 1929 
having been about six years, and Prem 
Prakash being the younger, his age in 1929 
having been four years. It has further held 
that the plaintiff did mean to implead, and 
did implead, the only two sons of Bhagwat 
Saran who existed in 1929, that he gave 
their names wrongly owing to his ignor- 
ance of their correct names, that it was 
a bona fide mistake, that the interests of 
both the minors were identical, and that it 
cannot be held that the decree was a nullity 
as Ram Charan Das did not really intend 
to implead the boy who had died as a 
party to the suit. “The Court below has 
pointed out that the relations between Ram 
Charan Das and Bhagwat Saran have been 
strained for a considerable length of time 
and has inferred from the circumstances 
of the case that it was not at all improba: 
ble that Ram Charan Das, when he made 
the application to implead the two sons of 
Bhagwat Saran, did not know their correct 
names, It has pointed out that itis com- 
mon ground that in 1929 Bhagwat Saran had 
only two sons in existence. Proceeding 
further, the Court below has referred to 
an order of the trial Court dated June 27, 
1929, which, it states, isto be found on the 
order sheet of the original suit, by which 
Mst. Morni was appointed guardian ad 
litem of “Prem Prakash and Om Prakash” 
and has heldthat no guardian ad litem was 
appointed for Ved Prakash. In the result it 
has held that the decree is not binding on 
Ved Prakash. The appeal is directed against 
this order. 

We have heard learned Couesel on both 
sides at length, My conclusion is that‘the 
Court below is perfectly right in holding 
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that the decree-holder’s case that Prem 
Prakash and Ved Prakash are the names 
of one and the same boy, who is called 
Prem Prakash alias Ved Prakash, and thit 
the name of the other boy is Om Prakash, 
is not true. In my opinion, the Court 
below has correctly held that the name of 
the boy who had died before the institution 
of the suit was Om Prakash and that the 
names of the existing boys are Ved Prakash 
and Prem Prakash and that it is not 
correct to say that one of the existing boys 
has the double name of Prem Prakash alias 
Ved Prakash. The Oourt has referred to 
the evidence produced before it, Some of 


the witnesses produced by the judgment- ° 


debtors are just the persons who could have 
knownledge of these facts. Learned Coun- 
sel for the appellant has not been able to 
say a single word against the evidence 
relied upon by the Oourt below. This 
finding of the Court below must therefore 
be accepted. The next finding of the Court 
below, namely that Ram Charan Das meant 
to implead, and did as a matter of fact 
implead, the only two sons of Bhagwat 
Saran that were in existence in 1929, and 
that he failed to give correct names owing 
to ignorance and abona fide mistake and 
did not intend to implead the boy that had 
died, is also,in my opinion, perfectly core 
rect. The correctness of this finding has 
not been challenged by learned Oounsel for 
the respondents. 

The main controversy between the learn- 
ed Oounsel for the parties has centred 
round the third finding. As already stated, 
the Court below has referred to an order 
of the trial Court dated June 27, 1929, 
appointing Mst. Morni guardian ad litem 
of “Prem Prakash and Om Prakash." The 
Court below has stated that this order is to 
be found on the order ae on the record of 
the original suit which, as stated above, 
was before the Court below and was referred 
to by the Court by agreement of the parties, 
I am unable to accept the contention put 
forward on behalf of the appellant that the 
Court below is wrong in treating this as 
an order of the Court. 
‘which had the order sheet before it descri- 
bes it as an “order.” The correctness of the 
statement made by the Court below on this 


point has not been challenged in the grounds - 


of appeal. If it was intended to show that 
the statement of the Oourt below was 
wrong, it was the duty of the appellant 
to see to it that the record of the original 
suit, which was before the Court below and 
was referred toby his consent, was made 
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available to us. I cannot accept the argue 
ment that it was for the respondent to 
“produce” that record before us, or to file 
a certified copy of the entry made in the 
order sheet under date June 27, 1929. [tis 
for an appellant tò show that the Court 
below is wrong, and a respondent is entitled 
to rely on the statements of facts contained 
in the judgment of the Court below until 
they are shown by the appellant to be in- 
correct. I am also unable to attach any 
Significance to the word “noted” used by 
the Court below, as has been urged by the 
learned Oounsel for the appellant. That 


‘portion of the judgment of the Court below 


reads thus: , 

“The question now remains as to how far Ved 
Prakash is bound by the decree, The relevancy of 
this point arises from the fact, as noted in the order 
sheet of June 27, 1929, that Met. Morni is appointed 
guardian ad litem of Prem Prakash and Om Prakash. 
This order was passed under a mistaken belief that 
the written statement by Mst. Morni was on behalf of 
Prem Prakash and Om Prakash although it was really 
on behalf of Ved Prakash and Prem Prakash. The 
above order was therefore manifestly incorreet go far 
as the appointment of Mst. Morni as guardian of Om 
Prakash was concerned," 


On the strength of the word “noted” used 
in one of the sentences quoted above, it has 
been urged that the entry in the order sheet 
under date June 27, 1929 was merely a 
summary, written by the reader of the Court 
or some other clerk, of an order passed by 
the Court in some other part of the record, 
dnd that it is for the respondent to show 
that the entry was signed by the presiding 
Judge before it can be treated as an order 
of the Court, Asli have already observed, 
I am unable to place any. such interpreta- 
tion on the word “noted.” The Court below 
has in the two succeeding sentences describ> 
ed the entry in the order sheet as an 
“order.” I am also of the opinion that it is 
not for the respondent to show that the 
entry in the order sheet in question was 
signed by the Judge. The rules with regard 
to the entries in an order sheet are contain- 
ed in Chap. V of the General Rules (Civil) 
for Civil Courts subordinate to the High 
Court, Vol. I. Rule 2 lays dowa that an 
order sheet in Form No. 2 shall be main- 
tained. Rule 3 lays down: 

“There shall be a separate entry in the order 
sheet for each distinct order or event. Each separate 
entry shall bear a serial number and where such entry 
is a reference to a record appearing elsewhere in the 
file, its serial number shall be noted on such record. 
The Judge shall put his initials in the ordersheet to 
signify its accuracy and correctness: (a) where an 
entry isthe only record of an order or important 
event, after such entry; (b) otherwise, after the last 
entry of each day.” 
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This Rule further lays down: 

“Routine orders, passed on applications for filing of 
talbana, addresses, diet money, copies of plaint ete., 
may be entered directly on the order sheet by the 
elerk concerned, and no such orders shall be written 
upon applications or separate papers of the record, A 
brief memorandum shall be fhade in vernacular on 
the back of each application or paper giving a refer- 
ence to the order recorded in the Judge's notes, thus: 
‘Application allowed, see order in English, dated...... 4 
The memorandum will be written by the reader and 
initialled by the Judge.” 

This is the only memorandum of summary 
authorized by the Rules and it isnot to be 
written on the order sheet. It is further 
clear that the Judge is bound to initial the 
entries in the order sheet. In Form No. 2, 
col.3 is headed: ‘Ordem with initials of 
presiding Judge,’ There is absolutely no 
reason to suppose that the Judge in this 
case failed in his duty and did not initial 
the entry in the order sheet under date June 
27,1929. Then, again, even if this argue 
ment is accepted, it only comes to this that 
there is an order in some other part of the 
record of which the entry inthe order sheet 
under date June 27, 1929 is a summary. 


It is not suggested, and cannot be sug- 


gested, that the entry in question is a 
summary of an order which does not exist, 
Iam therefore not prepared to hold that 
the Court below is wrong in saying that the 
trial Court had passed an order on June 
27, 1929 appointing Mst. Morni guardian 
ad litem of “Prem Prakash and Om 
Prakash.” It is also highly probable thas 
the trial Court did pass such an order. As 
I have pointed out above, the opening sen- 
tence of the application of Mst, Morni dated 
June 11, 1929, Ex. 25, shows that the 
plaintiff had made an application praying 
that Mst. Morni be appointed guardian ad 
litem of her minor sons, I find it impossible 
to accept the contention of the learned 
Counsel for the appellant that the order 
dated May 29, 1929, on the application of 
Bhagwat Saran, Ex. 41, should be treated 
as an order formally appointing Mst. Morni 
guardian ad litem of her minor sons. I have 
no doubt whatsoever that as the result of 
that order the plaintiff did file an appli- 
cation in accordance with O. XXXII, r. 3of 
the Code and that the Court passed an 
order on June 27, 1929, formally appoint- 
ing Mst. Morni guardian ad litem. It has 
been said that under O. XXXII, r, 3, an 
order for the appointment of a gurdian 
for the suit may be obtained on an appli- 
cation in the name and on behalf of the 
minor, and that Bhagwat Saran’s applica= 
tion dated May 29, 1929, Ex. 41, should be 
treated as an application in the name and 
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on behalf of his minor sons. As I have 
pointed out above, it was not an applica- 
tiop of this character at all. The only prayer 
made in it was that the petitioner, Bhagwat 
Saran, be not appointed guardian ad litem 
as suggested by the plaintiff. I am there- 
fore satisfied that the Court below is right: 
in saying that the trial Oourt made on June 
27, 1929, an order appointing Mst. Morni 
guardian ad litem of “Prem Prakash and Om 
Prakash.” The question remains, however, 
whether in all the circumstances of this 
case mentioned above the Oourt below is 
right in holding that 

e "Ved Prakash being a minor and no guardian 
having really been appointed on the face of the 
record for him the decree passed cannot be bind- 
ing on him.” 

It seems to me that the decision of the 
Oourt below is wholly opposed to the prin- 
ciple laid down by their Lordships of the 
Privy Oouncil in Walian v. Banke Behari 
(1), which,in my opinion, governs the case 
before us. The sole ground on which the 
decision of the Court below rests is that 
the order passed by the Court in the origi- 
nal suit on June 27, 1929, purported to 
appoint Mst. Morni guardian ad litem of 
Prem Prakash and did not, in so many 
words, purport to appoint her guardian 
ad litem of her other son, Ved Prakash. 
As soon as the matter is thus put, it be- 
comes clear, to my mind, that the Court 
below has arrived at an erroneous con- 
clusion. For, what are the facts? As- 
already stated, it is common ground that 
at the time of the institution of the suit 
in 1929, and throughout the material period, 
Bhagwat Saran had only two sons. It is 
further clear that the plaintiff was igno- 
rant of their correct names and somade ‘a 
mistake in the names which he gave in his 
application dated May 17,1929. It cannot 
be denied, however, tHat he did implead 
both the sons of Bhagwat Saran who were 
in existence. In his application dated 
May 29, 1929, Ex. 41, Bhagwat Saran mene 
tioned the correct names and described 
his existing sons as Prem Prakash and 
Ved Prakash. In her application dated 
June 11, 1928, Ex. 25, Mst. Morni describe . 
ed the minors, whose guardian ad litem she 
had been proposed tojbe appointed, as 
“Ved Prakash and Prem Prakash, the sons 
of this petitioner” and described hersslf 
as “Mst. Morni, wife of Bhagwat Saran, 
mother of Ved Prakash and Prem Prakash 
minors.” The -written statement filed by 
her on behalf of her minor sons was stated 
to be the written statement of Ved Prakash, 
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and Prem Prakash. It can be safely assum- 
ed that the vakalatnama executed by her 
must have been as guardian ad litem of 
Ved Prakash and Prem Prakash. In the 
vakalainama, Ex. 37, executed by her when 
First Appeal No. 314 of 1930 was filed in 
this Oourt, she described the minor appel- 
lants as “Ved Prakash and Prem Prakash, 
minor sons of Bhagwat Saran aforesaid, 
under the guardianship of Mst. Morni, 
their mother.” The vakalatnama filed on 
behalf of the minor respondents in the 
Plaintiff's appeal, First Appeal No. 521 of 
1930, is not before us, but in my opinion, 
there can be no doubt that Mest. Morni 
correctly described her sons in that vakalat- 
nama also as Ved Prakash and Prem 
Prakash. In any event, the two appeals 
were connected and were heard together, 
and there can be no question that the same 
minors who were appellants in First Appeal 
No. 314 of 1930 were the minor respondents 
in First Appeal No, 521 of 1930. 

_In these circumstances, the only conclu- 
sion that can, in my judgment, be arrived 
at is,in the language of their Lordships, 
that both the minorsons of Bhagwat Saran 
who werein existence at the time were 
substantially sued and that both of them in 
substance and inreality were parties tothe 
appeals in this Court. It must further be 
held, again borrowing the language of their 
Lordships that both of those minor sons 
were effectively represented by their mother 
and with the sanction of the Oourt. It is 
further clear that there is nothing to sug- 
gest that their interests were not duly pro» 
tected. The only irregularity pointed out, 
and which has been founded on by the 
Court below is that the order appointing 
Mst. Morni as guardian ad litem contains 
only the name of Prem Prakash and not 
of Ved Prakash, in other words, that no 
formal order appointihg the mother to be 
the guardian ad litem of Ved Prakash 
was drawn up, It has not been shown that 
this irregularity caused any prejudice to 
Ved Prakash. Itis clear that the interests 
of the minors were identical with those of 
their father, Bhagwat Saran. As has been 
pointed out by their Lordships, it is one 
thing to say that it is important that the 
Courts should follow strictly the rules laid 
down in the Code with regard to the ap- 
pointment of a guardian ad litem of a minor 
defendant, but itis quite another thing to 
say that a defect in following those rules is 
necessarily fatal to the proceedings. There 
area number of cases in this Court in 
which the rule laid down by their Lorde 
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ships in Walian v, Banke Behari (1), has 
been followed, and some of them have 
been cited at the bar; but, in view of the 
fact thatthe pronouncement of their Lorde 
ships in Walian v. Banke Behari (1), is 
perfectly clear it is *not necessary to mens 
tion any other cases. My conclusion there- 
fore is that the decision of the Court below 
on this point cannot be sustained, I con- 
cur therefore in the order proposed. 


D. Order accordingly. 


. e 
MADRAS HIGH COURT 
Sezond Appeal No. 658 of 1936 
February 27, 1940 
Horwitu, J. 
SEORETARY or STATE— APPELLANT 
versus 
REDDIPALLE HUSSAIN SAHEB AND 
OTHERS—RESPONDENTS 

Lease—Patta—It is document of title—Value of 
patta—Government's right to trees on unoccupied 
land and to issue tree patta for them. 

Although a patta is not a title deed, it is a docu- 
ment of title, to which great weight is generally 
given both by the possessor and by the Govt. It is 
true that a patta isnot a title deed inthe sense of 
a document, the grant of which conclusively passes 
title from the Govt. to the pattadar; but with re- 
gard to a first grant, at any rate, a patta is granted 
as a matter of course to the person to whom the 
Gayt. has granted the land. The value of a patta 
generally comes up for consideration in proceedings 
between the pattadar and a third party; but as 
between the Govt. and the pattadar, a patta clear- 
ly has a greater value. The Govt. cannot say that 
the pattadar is not entitled tothe land or the trees 
granted under the patta nor can the pattadar say 
that he is not holding title from the Govt. A 
tree patta moreover differs from an ordinary ryot- 
wari patta in being more inthe nature of a lease, 
which was the original meaning of the word patta. 
88 Ind. Oas. 401 (1), relied on. 

Although the Govt. do not ordinarily charge any 
tax for trees that are raised on unoccupied sites by 
the occupiers, there is nothing in Board’s Standing 
Order 18 which suggests that the Govt. do not 
regard the trees astheir property. They may not 
wish to diecourage the occupiers from making im- 
provements ; but they donot thereby give up their 
rights to these improvements; and it is clear from 
Appendix XX that where a site is abandoned, the 
Govt. are entitled to take over anything that remains 
standing on it, including the building and trees. If, 
therefore, the land is unoccupied, the Govt. hasa 
perfect right tothe trees that were standing on that 
land and has, therefore, a right’to issue a tree patta 
for them, 


Mr. B. Sitarama Rao, Govt. Pleader, for 
the Appellant. 


Messrs. N. Viswanatha Ayyar and N. ve 
Nagaraja Ayyar, for the Respondents. 
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Judgment. — The plaintiff held a tree 
patia from the Govt. for five tamarind trees 
standing on a house site, 8. No. 848. That 
site had admittedly been vacant for some 
years; but five or six years ago defend» 
ants Nos. 2 to 6 cane and settled there. 
S. No. 848 was a site reserved for the 
houses of madiags. In accordance with 
the policy of the Govt., set out in Board's 
Standing Order No. 18, the tree patia to 
the plaintiff was cancelled when*defendants 

os, 2 to 6 came to settle on the site and 
the trees were offered to them. As they 
could not afford to purchase them, the. 
tree patia was granted to them. The, 
plaintiff was aggrieved at losing his tree 
patia and has brought this suit for a decla- 
ration of his right to enjoy the tamarind 
trees on his paying tree tax as usual and 
for recovery cf possession and for mesne 
profits, The Govt., as defendant No. 1, 
contended that the trees belonged to them 
and that they had a perfect right to grant 
the trees to whomsoever they pleased. 
The respective rights of Govt. and the 
tree paitadars were dealt with at great 
length by the Munsif, who decreed the 
suit as prayed for, In appeal, the learned 
District Judge disposed of the matter briefly 
by saying that a patta was not a document 
of title but was a mere bill for rent or 
tax which, being of little or no value, 
proved nothing. As that was the only 
evidence on which the Govt. could rek, 
the plaintiff was entitled to succeed. 

With due deference to the opinion of the 
learned District Judge, I do not consider 
that a patia is quite such a valueless 
document as he thinks. As was point- 
ed out by Srinivasa Ayyanger, J. in 
Official Assignee of Madrasv, Basudevadoss 
Badrinarayana Doss (1) although a patta 
is not a title deed, it is a document 
of title, to which great weight is generally 
given both by the possessor and by the 
Govt, It is true that a patta is not a title 
deed in the sense of a document, the grant 
of which conclusively passes title from the 
Govt. to the pattadar; but with regard to 
a first grant, at any rate, a paita is granted 
as a matter of course to the person to 
whom the Govt. has granted the land. 
The value of a patia genally comes up for 
consideration in proceedings between the 
pattadar and a third party; but as between 
ihe Govt. and the patiadar, a patta clearly 
has a greater value. The Govt, cannot. 


(1) 48 M454; 88 Ind. Oas. 401; A IR 1925 Mad. 
ae 48ML J 423;21 L W 538; (1995) M W N 
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say that the patiadar is not entitled 
to the land or the trees granted under. 
the patta nor can the pattadar say 
that he is not holding title from the 
Govt. A tree patta moreover differs from 
an ordinary ryotwari patia in being more 
in the nature of a lease, which was the 
original meaning of the word patia. 

The case on which the plaintiff placed 
the most reliance in this Court (as in the 
trial Court) is Chinnappa Naidu v. Raju 
Govindan (2) in which Ramesam, J. dealt 
with the question of the nature of a patta 
given to a tree pattadar in a case where 
the land on which the trees were standing 
was afterwards granted to another person. 
Tt is the policy of the Govt. in such circum- 
stances to offer the tree paitadar the patta 
for the land also. If he is not willing to 
take it or if, for any other reason, a grant: 
to that person is not desirable, then the 
land may be given to another; but in any 
event the tree patta is cancelled. The trees 
are then included in the patta of the land 
pattadar and his rent is fixed according to 
the value of the land and the trees, 
Ramesam, J. did not however dispose of 
the appeal on the ground that the tree 


‘pattadar has retained his title; for he finds 


that the trees were not actually standing 
on the land in question. I think the word- 
ing of Board's Standing Order 18 (2) indi» 
cates that the Govt. assert their ownership 
in the trees. If they do not, it is difficult 
to see how they can charge pattadar of 
the land rent for the trees. In Sengoda 
Goundan v. Varadappan (3) two learned 
Judges of this Court were inclined to think 
that, when the Govt. cancelled the treo 
patta, they did not intend to resume their 
rights in the trees, but to that case the 
Govt. were not parties; and the appeal was 
decided on the ground that even if the 
Govt. had intended to cancel the patta 
and to take away the rights of the former 
tree pattadar, they did not in fact grant 
these rights to the pattadar of the land. 
So the latter acquired no title to the trees 
at. all and the enjoyment of the former 
tree pattadar could be protected against 
the land pattadars. In the present instance 


the tree patta was issued under. Board's. 


Standing Order 18 (2), which rélates to 
unoccupied lands, The evidence of P. Ws. 
Nos. 1 to 3 is to the effect that the lands 
remained occupied until a few years bee. 


(2) 53 ML J 104;102 Ind, Cas.656; AIR 1927 
Mad. 717. 

(3) 36 M148; 13 Ind. Oas. 39; 22 M L J 201;10 M L’ 
T 488; (1911)2 M W N 532. 


1941 0=~*«~«<‘ (“S 


fore defendants Nos. 2 to 6 came inte 
occupation; but the evidence of these 
witnesses is interested, as they themselves 
attempted to pass title, under sale deeds, 
of these trees. The plaintiff in para. 8 
of his claim says: 

“The said Madigapalli became abandoned several 
years ago as the Madigas shifted to a different 
locality. Thereupon, the Govt. were collecting 
tree tax at the rate of 12 annas per tree from the 
persons who owned the said treesfrom time to time 
inculding the plaintiff.” 

I think this must be true, or a patta 
under Board's Standing Order 18 (2) would 
not have been issued. The relevant date 
is November 13, 1209, the date on which 
a tree patta was first granted to Babu 
Sahib. Appendix 20 of Board’s Standing 
Orders says that 

“If a building ... is erected and is subsequently 
abandoned, that is, left unoccupied and is in dis- 
repair for a period of one year, the Govt. shall 
have the right to re-enter forthwith and take pos- 
session of the said site or the site and building and 
shall not be liable to pay any compensation for any 


buildings or other improvements then existing on 
the land,” 


Although the Govt. do not ordinarily 
charge any tax for trees that are raised 
on unoccupied sites by the occupiers, 
there is nothing in Board's Standing Order 
18 which suggests that the Govt. do not 
regard the trees as their property. They 
may not wish to discourage the occupiers 
from making improvements; but they do not 
thereby give up their rights to these impro- 
vements; and it is clear from Appendix. 20 
just quoted that where a site is abandoned, 
the Govt, are entitled to take over any- 
thing that remains standing on it, including 
the building and trees. If therefore, on 
November 13, 1909 this land was unoccupi- 
ed, the Govt. had a perfect right to the 
trees that were standing on that land 
and had therefore a right to issue a tree 
patta for them. Thè Govt. are certainly 
not bound by the various sales that took 
place from 1885 onwards. Moreover, the 
Plaintiff seems estopped from asserting 
that the trees do not belong to Govt., bes 
cause he and his predecessors-in-title accepte 
ed patitas from the Govt. which, asi have 


pointed out, is tantamount to an admission . 


that they held title to the trees from the 
Govt, Even if the payment of tree tax 
under Hx. 5 does not estop the plaintiff 
from denying that the land was unoccupied 
in 1909, it at any rate affords very strong 
evidence that the land was unoccupied in 
1909 and that the Govt. therefore had a 
right to take over the land and all that 
stood thereon. The pattas issued to the 


NANDLAL TRIBHOVANDAS Pe BAKAR JAFAR & oo, (BOM.) . 


633 


plaintiff and his predecessor gave them 
a Tight to enjoy the usufruct of the trees, 
the patia being liable to cancellation at 
the end of the year or at three months” 
notice. I am therefore of opinion that the 
plaintiff had no title “to the trees at all and 
that the Govt. had a right to resume them 
and to grant them to defendants Nos. 2 to 6. 
The appealis allowed with costs through- 
out of defendant No. 1 and the suit dis- 
missed. 4 


Nos. Appeal allowed. 


BOMBAY HIGH COURT 
Suit No, 878 of 1939 
November 14, 1939 
BLACKWELL, J. 
NANDLAL TRIBHOVANDAS= 
PLAINTIFF 7 
versus 
BAKER JAFAR & Oo.—DEFENDANTS 

Civil Procedure Code (Act V of 1908), 0. XXX, 
r. 8—Person served as partner entering appearance 
under protest, whether can ask for trial of issue 
whether he was partner, 

A person. served asa partner, who enters an ap- 
pearance under protest denying that he is a part- 
ner, is not entitled to dispute the liability of the 
firm, and consequently cannot obtain an order for 
an issue to try the question of his partnership before 
the other issues in the action, Weir & Co.v, 
McVicar & Co. (1), followed, 99 Ind. Oas, 495 (3) 
approved. 


Mr. C. K. Daphtary, for the Plaintiff. 
Mr. N. P. Engineer, for alleged Partners, 


dudgment.—This is a summons on 
the part of two persons who have been 
served with the writ of summons herein 
as partners in the defendant firm asking 
that the issue whether they were partners 
in the defendant firm at the time of the 
accrual of the cause of action may be 
set down for trial on a date to be 
fixed by the Court; or in the alternative 
that the service on them of the writ of 
summons be set aside on the ground that 
they were not partners in the defendant 
firm at the time of the accrual of the cause 
of action or are not liable as such. 

Rule 8 of O. XXX, which corresponds 
with r. 7 of the Rules of the Supreme 
Court, O. XLVIII-a, as they originally 
stood, provides that any person served with 
a summons a8 a partner under r. 3 may 
appear under protest, denying that he is 
a partner, but such appearance shall not 
preclude the plaintif from ctherwis- 
serving a summons on the firm and obtain- 
ing a decree against the firm in default of 
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appearance where no partner has appeared. 
There is a decision on the English Rule, 
O. XLVIILa, r. 7, which at the time of 
that decision corresponded with r. 8 of 
O. XXX, Civil P. O., Weir & Co. v. McVicar 
& Co, (1), in which it was held by the Oourt 
of Appeal that a person served asa partner 
who enters an appearance under protest 
denying that he is a partner, is not entitled 
to dispute the liability of the firm, and con- 
sequently cannot obtain an orderfor an issue 
to try the question of his partnership before 
the other issues in the action. That decision 
though not binding upon upon me, is directe 
ly in point having regard tothe similarity 
of r. 7 of O. XLVIII-a, agit then stood, and 
r. 8 of O. XXX, 

Mr. Engineer who appears in support 
of the summons concedes that the appli- 
cants, inasmuch as they deny that they 
were partnets, are not entitled to defend 
the suit. He concedes that they could 
not put in a written statement denying 
that they were partners, and that if they 
put in a written statement, they could 
only do so on behalf of the firm, which 
would involve an admission by them that 
they were partners, He submits, however, 
that they ought to be’ entitled to apply 
to have the service of the writ upon them 
set aside and that they should not be com- 
Pelled to wait until a decree is obtained 
against the firm and an application made by 
the plaintiff under O. XXI, r, 50, for leave to 
issue execution against them as partners. 
Mr. Daphtary for the plaintiff on the other 
hand submits that the real point of r. 8 of 
O. XXX, is to ensure that the plaintiff 
may bein a position to prove service on 
the firm, and that the question of the 
liability of any partner who disputes part- 
nership may never arise at all unless first 
the plaintiff obtains a decree against the 
firm and then attempts to enforce it against 
any partner or partners who have entered 
an appearance under protest. He further 
submits that it would merely increase the 
costs to order the trial of a preliminary 
issue of partnership which costs might 
never be necessary if the plaintiff either 
lost the suit or decided not to proceed in 
execution against the alleged partners, 

Mr. Engineer relies upon the decision 
of Ohief Justice Macleod in Vithaldas v. 
Hansraj (2), In my opinion that case is 
not an authority for the proposition for 
which he contends, viz., that a person served 

(1) (1925) 2 K B 127; 94 L J K B 786; 133 L T 428, 


(2) 23 Bom. L R1249; 64 Ind. Oas. 688A I R 1921 
Bom. 48. f 
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as a partner has aright to apply to have 
the service of the writ set aside upon 
the ground that he was not a partner. In 
that case the summons had been served 
upon Narandas Amarchand asa partner in 
the firm of the defendants Naraindas put 
in a written statement denying that he was 
a partner in the defendants’ firm and that 
he had anything to do with the contracts 
in suit, and submitted that the suit against 
him should be dismissed with costs. Subse- 
quently, Naraindas made an application 
to the Court asking that an order whereby 
the suit had been adjourned to enable the 
writ of summons to be served upon another 
partner should be vacated and that the suit 
should be placed on board for trial of the 
issue as to whether he was a partner in the 
defendants’ firm, The learned Judge 
allowed the order for adjournment to stand 
to enable the plaintiff to serve the summons 
in due course on the defendant firm, and he 
made an order on the summons, which had 
asked that the suit should be placed on 
board for trial of the issue of partnership, 
that an issue whether Narandas Amarchand 
Was a partner should be set down for trial 
in the following February. Mr. Engineer 
drew my attention to another decision in 
which Ohief Justice Mcleod was sitting in 
the Appeal Court, viz, Charry v. Pohoomal 
(3). This decision appears to me to be ins 
consistent with his earlier judgment. In the 
later case, which was a summary suit, the 
alleged partner applied for an order that 
leave should be granted to him to appear 
and defend the suit or in the alternative to 
appear and defend the suit to the extent that 
he was not a partner at any time material 
tothe suit. The learned Chief Justice, after 
discussing the relevant provisions of O. XXX 
at length, said, and in my opinion said 
Quite independentlyeof any question arising 
under O, XXXVII the shit being a summary 
suit that(p. 671*): : 

“In any event the defendant entering an appear- 
ance under protest could not be entitled to ask for 
the trial of an issue whether he was a partner.” 

Those observations with which 1 entire» 
ly agree are dead against the contention 
raised by Mr. Engineer. With respect, I 
prefer the later opinion of the learned 
Ohief Justice sitting in the Appeal Court 
to his earlier opinion sitting as a Judge 
of first instance. On our rule, as it stands 
at present, I think that I ought to follow 
the view taken by the English Appeal 
Court in Weir &Co.v.McVicar & Co. (1), 

(3) 50 B 685; 99 Ind, Cas, 495; A IR 1926 Bom, 
585; 28 Bom. L R 1275. 


-*Page of 50 B.—[Hd.] 


1941 A 
and the opinion expressed in Charry v. 
Pohoomal (3). I may point out that the 
English practice has been altered by an 
amendment to r. 7 of O. XLVIII-a and 
under that practice as altered the present 
application would be competent. Under 
our rule as it stands, in my opinion, it 
is not competent, Accordingly, I dismiss 
this summons with costs, and I certify 
for Counsel. Having regard to the ad- 
journment I quantify the costa at Rs. 195. 


D. Summons dismissed, 


SIND JUDICIAL COMMISSIONER'S 
COUR 


OURT 
Miscellaneous No. 24 of 1940 
February 27, 1940 
WESTON, J. 
In re D. K. JAISINGHANI—A perioant 


IN 
HARGOLAL AND Sons—JuUDGMENT 
OREDITORS 


versus 
S. O. SHAHANI HIGH SOHOOL— 
J UDGMENT-DEBTOR 

Civil Procedure Code (Act V of 1908), O. XXX, r. 
10,88. 47, 151, 0. XXI, r. 58—Person sued in name 
adopted for purposes of dealings—Use of that 
name by another independently or by transfer 
of businesa before suit—Liability of latter for 
debts of former—Property sold by judgment-debtor 
before suit sought to be attached in execution against 
judgment-debtor—Tranaferee depositing decretal 
amount in Court to save property from attachment 
and applying for refund—Matter held, fell under 
s.47 though application did not fall under O. KAT, 
r. 58 and resort to s. 151 was proper—No separate 
suit held, was necessarye 

Whena person is sued not in his own name 
but in the name which he adopts for the purpose 
of dealings, this does not mean that another person 
who also hasused thatname either independently 
or by transfer of business before the suit, ipso facto 
hasimade himself liable for the debts incurred by 
the first person, One sald certein property to 
Jin 1936. In 1938 a creditor of W brought a 
suit against Won his dues and obtained a decree. 
In the execution of this decree the property sold to 
J was sought to be attached and in order to save 
the property from attachment J deposited the 
decretal amount into the Court and applied for the 
refund of the amount so paid: 

Held, that thefact that the decree-holder sought to 
attach the property of J in execution was enough 
to bring the refund of money paid into Court within 
the scope of s. 47 Civil P, O. and though the applica- 
tion did not fall directly within the scope of O. XXI, 
r. 58, resort tos. 151 was appropriate and separate 
suit for refund was not necessary. : 


Mr. Dingomal Narainsing, for the Appli- 
cant. 


Mr. Santdas Idanmal, for the Judgment- 
Jreditors. 
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Order.—The present application is by 
Mr. D,K. Jaisinghani who in the year 
, 1986 purchased a School from one CO. N. 
Wadhwani styled in the sale deed as 
“Sole Proprietor of the School known as 
8. O. Shahani High” School, Karachi,” 
Prior to this purchase, it appears that 
O. N. Wadhwani had incurred certain 
liabilities with an Ambala firm known as 
“Hargolal and Sons” snd in the year 
1938 the firme of Hargolal and Sons filed 
a suit for recovery of these dues and 
obtained a decree for Rs. 98 odd with a 
certain amount as costs, This decree was 
sent to this Court for execution. Attach- 
ment of certain, moyeable property in the 
School building was sought, but on the 
bailiff going to effect attachment Mr, 
D. K. Jaisinghani deposited under protest 
the decretal amount in Court. He has now 
made two applications, one under s. 151 
and the other under O, XXI, r. 58, Civil 
P. O. by which he applies that the amount 
should be paid back to him. 

Objection is first taken for the judgment- 
creditors on the ground that the property 
sought to be attached was property of 
the judgment-debtor which he suggests is 
afirm. Butin the copy of the decree sent 
to this Court the judgment-debtor is not 
described as a firm but as “S. O,Shahani 
School, Karachi, through O. N. Wadhwani 
as manager”. There is nothing to show 
thatthe School was at any time the proe 
perty of or was managed by partners and 
as defendant was not sued as a firm I think 
it should be assumed that this is a case 
under O, XXX, =. 10, Civil P. ©., where 
O. N. Wadhwani in his dealings with the 
plaintifs having used the name of ‘8. O. 
Shahani School’ was sued in that name. 
When a person is sued not in his own 
name butin the name which he adopts 
for the purpose of dealings, this does not 
Mean that another person who also has 
used that name either independently or 
by transfer of business before the suit, 
ipso facto has made himself liable for the 
debts incurred by the first person, The 
evidence of the present applicant and the 
sale-deed which he has produced support 
the view that ©. N. Wadhwani was the 
sole proprietor of the School. If in fact this 
is incorrect and if in fact the decree is 
against a firm then the decree-holders 
should obtain a correct copy of the decree 
showing these facts. Onthecopy sent to 
this Court andon the evidence, I must 
hold that this is not a decree against a 
firm. There is therefore no question of 
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attachment under O, XXI, r. 43, Civil 
P.O. and as the property was in the 
possession of Mr. D. K. Jaisinghani and 
was prima facie his property it was not 
property liable to attachment in execution 
of this decree. . 

A point has been taken for the decree- 
holders that the remedy of Mr. D, K. Jais 
singhani is not by this application but by 
a suit. It is urged that asthere was no 
formal attachment, O. XXI, r. 58, Civil P. 


O. cannot apply and thatif O. XXI, r. 58,- 


Civil P. 
the 


O., does not 


apply then as 
applicant was 


not a party to 
the suit the question of re-payment 
of the amount cannot be determined 
in execution proceedings’ and his sole 
remedy is by asuit. Ithink it would be 
a peculiar position if the summary remedy 
by application is open to a person whose 
property ig actualiy attached but is held 
not open toa person who is compelled to 
avoid the disgrace or inconvenience of an 
attachment by coming to Court and paying 
the amount in the Oourt under protest. 
When the decree-halders have sought to 
attach the property of applicant in execu 
ticn then I think thatis enough to bring 
the refund of money paid into Court within 
the scope of s. 47, Civil P. O. It is true that 
the aplication does not fall directly within 
the scope of O. XXI, r. 58, Oivil P. O., but 
this seems to me one of those unusual cases 
where resort tos. 151, Civil P. O., is appro- 
priate. I decide thatthe property of the 
present applicant is not liable to attach: 
ment in execution of the decree, if itis in 
accordance with the copy which has been 
sent to this Court and direct that applicant 
is entitled to refund of the deposit which 
he has made. He will also be entitled to 
his costs in the present proceedings at the 


minimum rate of Pleader’s fees. Order 
accordingly. 
S. Order accordingly. 


NAGPUR HIGH COURT 
Criminal Revision No. 27 of 1940 
April 9, 1940 
: Grouse, J. 
HANSRAJ HARJIWAN BHATE 
AND OTHERS—APPLIOANTS 
é versus 
KING-EMPEROR—Opposite PARTY 
Oriminal Procedure Code (Act V of 1898), ss. 252, 
256, 540—S. 252, if applies to cases started on Police 
-chalian —Power under, can be exercised from timeto 
time— Words “any remaining witnessa for the prosecu- 
tion", meaning explained-—-If include any witness 
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not summoned —S. 540, if limited to Court witnesses 
—Criminal Procedure Code, how far exhaustive— 
Absence of provision on particular matter—Powers of 
Court in such case—Oriminal trial—Revision—Inter- 
ference atinterlocutory stage—Duty of prosecution— 
Discretion of Magistrate. 

Section 252, Oriminal P. ©., applies fo a case 
started on a Police challan. That section, like the 
other sections in Ohap. XXI, applies to warrant 
cases generally. The power given to the Magistrate 
under s. 252 (2) may be exercised from time to time 
as the occasion requires. Cr. Rev. No, 485 of 1939, 
relied on. [p. 637, col. 1.) 

The words “any remaining witnesses for the prosecu- 
tion” in s. 256, Oriminal P. O., are confined strictly 
to witnesses mentioned before the charge was framed. 
If witnesses have been accepted by the Court as com- 
petent for the prosecution at any stage before the 
point for further examination under 8. 256 arrives, 
even if that stage is after charge, they come under 
the category of “any remaining witnesses’. 4 Ind. 
Cas. 268 (1). relied on. 167 Ind. Oas. 522 (3), not 
approved. [p. 637, col. 2.] 

There is nothing in s. 540, Criminal P. O., itself to 
limit that section to Court witnesses and it could 
apply also to witnesses for the prosecution as well as 
to witnesses for the defence. [p. 638, col, 1.] 

The Oriminal P. O, is exhaustive only with regard 
to matters specifically dealt with by it. Absence of 
any provision on a particular matter does not mean 
that there is no such power, and the Oourt may act 
on the principle that every procedure should be under- 
stood as permissibe till it is shown to be prohibited by 
law. Muhammad Sulaiman Khan v. Muhammad Yar 
Khan (7) and 73 Ind. Cas, 773 (8), relied on. [%bid.] 

The High Oourt will, especially at an interlocutory 
stage, not interfere in revision unless the impro- 
priety is a flagrant one and prompt action is neces- 
sary to prevent an injustice. fp. 638, cols. 1 & 2.) 

The duty of prosecution is certainly to make a 
complete and prompt investigation and to name all 
necessary witnesses in the list attached to the 
challan. Butthat isa Counsel of perfection, and it 
may happen that one or two gaps may be detected 
afterwards, especially in cases of some complexity. 
It is true that the prosecution should not be 
allowed to spin out the case and set the Court on 
a roaming enquiry. Similarly the taking of evi- 
dence piecemeal is to be deprecated. But the 
Magistrate has to exercise his discretion with regard 
to each case. 21 Ind. Oas. 1002 (9) and 173 Ind. Oas, 
12 (10), relied on. |p. 838, col. 2.] 


Or. R. App. by the accused for revision 
of the order of the Gourt of the Sessions 
Judge, Wardha, dated January 3, 1940, 


Mr. R. G, Rau, for the Applicants. 


Mr. W. C. Duit, Advocate-General and 
Mr. P. K. Salve, Public Prosecutor, for the 
Crown, 


Order.—This order disposes also of 
revision applications Nos. 28 and 29 of 1940. 
There three arise out of three criminal cases 
for theft of Govt, timber, which are pending 
before a special Magistrate at Wardha, The 
cases are Numbered 1, 2 and 4 of 1938. They 
started on March 20, 1938. Initial lists of 
14,12 and 16 witnesses were put in with 
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the challans, of wbich two in two cases 
and one in the third were given up before 
charge. One witness Mr. George, Con-* 
servator of Forests was reserved till 
.aiter charge. On January 23, 1939 in 
case No. 1 of 1938 the prosecution put 
in an additional list of 9 witnesses, but no 
order was passed about that. Oharges 
were ‘framed in all three cases on April 14 
andl5, 1939 and then cross:examination was 
proceeding when on November 4, 1939 the 
prosecution put in another list of 12 
witnesses out of which three were repeated 
from the list of January 23, 1939, S were 
new -and the last was P. W. No.1 whose 
recall on a certain point was asked for. 
Inthe other two cases lists of 5and 7 
witnesses were put in cn November 21, 
1939. The special Magistrate passed an 
order allowing these witnesses to be 
summoned, and after the Sessions Judge 
had been unsuccessfully moved the present 
revision applications were filed to contest 


the legality and propriety of these 
orders. 
It is first of all said that there is no 


Provision in the Code by which the pro- 
secution can file an additional list of 
witnesses, Section 252, Criminal P. O, 
it is argued, does not apply to a case 
started on a Police challan. I think that 
contention is wrong on the face of it: 
s. 252, like the other sections in Chap. 
XXI, applies to warrant cases generally. 
Then it is said that if s. 252 (2) does apply 
the Magistrate has a duty to summon 
witnesses out of the prosecution list once 
only and has no power to do so again. 
This is not in accordance with the decision 
in Sodhiv. Crown Or. R. No. 485 of 1939 
which was given by Pollcck, Jọ on a 
revision application ina connected case. 
He there said: eo 

“The power given to the Magistrate under s. 252 
(2) may,inmy opinion, be exercised from time to 
time as the occasion requires ; Sees. 14 (1) of the 
General Clauses Act,” 

It is now said that s. 252 prescribes a 
duty but does not give any power; but 
surely duty implies power to carry out 
the duty and even when the duty has 
been fulfilled it does not follow that the 
Court may not doa thing which it is not 
strictly obliged to do. Certainly, no pro- 
hibition is laid down for the exercise of 
the power. I respectfully agree with the 
dictum of Pollock, J., in that case. 

Then s. 256, Oriminal P. C, was referred 
to and it was argued that the words 
“any remaining witnesses for the pro». 
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secution” in that section must be confined 
strictly to witnesses mentioned before the 
charge was framed. The phrase, it is 
said, is not “any more witnesses” or “any 
other witness ”: it mugt be “remaining” out 
of a list already submitted to the Court. 
This point is more debatable. In Empzror 
v. Percy Henry Burn (1) the phrase was 
held not necessarily to refer to those 
witnesses mentioned in s, 252 (2) but to 
be wide enough to include any witness, 
who according to the prosecution is able 
to support its case though he has not 
been summoned provided that he is not 
sprung on the defence all of a sudden 
and sufficient oppottunity is givon to the 
latter to prepare for the cross-examination 
of the witness. In Govind Sahat v. Emperor 
(2) the question was to what extent 
recourse should be had by a Court to s. 540, 
Oriminal P. O. This case was quoted 
before the learned Judge, but hə failed to 
findit himself ashe thought it was one 
in the Bombay Law Reports instead of 
the Bombay Law Reporter. It cannot be 
said therefore that this case was cone 
sidered and dissented from. In Raghubir 
Sahai v. Wali Hussain (3) the contrary 
view was certainly preferred andil Bome 
bay Law Reporter 1153 (1) was not followed. 
It seems to me that if witnesses have 
been accepted by the Court as competent 
for the prosecution at any stage before the 
potnt for further examination under s. 256 
arrives, even if that stage is after charge, 
they come under the category of “any 
remaining witnesses”. I therefore prefer 
the Bombay ruling on the point. 

Another objection raised for the applic« 
ants is thats, 173, Criminal P. O., provides 
fcr the completion of a Police investiga- 
tion without unnecessary delay and any 
subsequent investigation would be illegal 
and therefore the witnesses unearthed by 
such an investigation should not be examin» 
ed. Emperor v. Ali (4) was acase in which 
the District Magistrate actually directed 
further investigation into the case and it 
was held that that wasimpropsr. There is 
nothing, however, to ‘show that Police 
enquiries in the present cases were con- 


ise 10 Or. L J 530; 4 Ind. Oas, 268; 11 Bom. LR 


(2)A I R 1914 All. 430; 23 Ind. Oas. 731; 15 Or.L J 
383; 12° A L J 262. 

(3) AI R 1937 All, 189; 167 Ind, Oas. 522; 38 Or, 
L J 394; 1936 ALJ 1115; 1937 AL R 205;9 RA 


549. 

. (4) AT R 1932 Lah, 611; 140 Ind. Oas. 25; 33 Or. L J 

ao E L R 793; Ind. Rul, (1932) Lah, 675; (1932) Or- 
as. . 
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‘tinued after the cases began: on the con= 
trary the learned Advocate-General states 


that the supplementary witnesses were re- A 


quired as the result of action by the 
learned Public Prosecutor who on going 
through the papers*found that the Police 
‘had omitted to mention certain necessary 
evidence. The Crown says it does not 
need to rely on s, 256 but that the Magis- 
trate’s action in summoning the extra 
prosecution witnesses was justified under 
s. 540, Oriminal P. O. On the other hand, 
it is argued that s. 540 must be confined 
to Oourt witnesses, i. e., witnesses examin- 
-ed by the Court on its own behalf. Learned 
Counsel admits that if that course had been 
followed his revision applications would not 
have been tenable. One usually of course 
associates s. 540 with Court witnesses in 
the above sense, but there is nothing in 
the section itself so to limit it, and I must 
find that it could apply also to witnesses 
for the prosecution as well as to witnesses 
for the defence. The section says: ‘Any 
Oourt may summon any person as a 
witness.” It does not say in what capacity. 
In Subbiah v. Emperor (5) it was remarked 
that the defence as well as the prosecution 
may be allowed to adduce additional evi- 
dence under this section. In Mahabir v, 
Emperor (6) it was said that in some cases 
there may be accidental gaps in the evi- 
dence which renders it desirable to call 
additional evidence. Thus the Oourt had 
the power to act as it did, and no illegality 
is proved. 

It is said that the Criminal P. O. is an 
exhaustive one, That is s9 only with ree 
gard to matters specifically dealt with by 
it. Absence of any provision on a parti- 
cular matter does not mean that there is 
no such power, and the Court may act on 
the principle that every prccedure should 
be understood as permissible till it is shown 
to be prohibited by law: Muhammad 
Sulaiman Khan v. Muhammad Yar Khan 
(7) Rahim Sheikh v. Emperor (8). 

I now proceed to consider whether the 
Magistrate's action although legal was 
improper, remembering that this Court will, 
especially at an interlocutory stage, not 
interfere unless the impropriety is a flagrant 


5) AIR 1934 Mad. 735; 153 Ind, Oas. 627; 36 Or. L 
-J 381;40 L W 681; (1934) M W N 993; (1934) Or, Oas 
1400; 7 R M 365. 
(6) A I R 1922 Oudh 109; 65 Ind, Cas, 431; 23 Or, L 
J 79; 80 L J 627, 
me 11 A 267 (287); A W N 1889, 55; 13 Ind. Jur. 427 


(8) “50 O 872 (875); 73 Ind. Oas. 773; AIR 1923 Oal. 
724; 24 Cr. L J 677; 37 OL J 595, 
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one and prompt action is necessary to pre" 
vent an injustice. The duty of the pro~ 
secution is certainly to make a complete 
and prompt investigation and to name 
all necessary witnesses in the list attached 
to the challan. But that is a Counsel of 
perfection, and it may happen that one 
or two gaps may be detected afterwards, 
especially in cases of some complexity 
like the present. I quite agree that the 
prosecution should not be allowed to 
spin out the case and set the Court on a 
roaming enquiry as was remarked in Sitab 
Singh v. Dalganjan Singh (9). Similarly 
the taking of evidence piecemeal isto be 
deprecated as remarked in Sochiram v. 
Emperor (10). But the Magistrate has to 
exercise his discretion with regard to each 
case. Here it was unavoidable that the 
evidence should be spread over a number 
of days and not taken continuously. It is 
suggested that the case is being un- 
necessarily delayed, but I observe that the 
most fruitful source of delay is the tendency 
to run up tothis Court with revision 
applications while a case is pending, 

The learned Advocate-General has taken 
me through the lists of supplementary 
witnesses objected to and shown how some 
of them are formal witnesses and one or 
two are being brought forward on the same 
pointin place of others who are said to 
have turned against the prosecution. Thus 
the Deputy Ranger Ataram Laloo is 
required simply to prove Ex. P-15. His 
name was mentioned inthe deposition of 
P. W. No 1. The Range Officer, Sironcha, is 
required to prove a document produced 
recently by Mr, George, Conservator of 
Forests. The name of Madhoji Ramji 
was given previously on October 13, 1938. 
The Ranger Olerk Sironcha, is described 
asa formal witness to prove the issue of 
way permits for log8 by river transport. 
On going through the other names mene 
tioned in the lists of November 4, 1939, 
and November 21, 1939. I donot find that 
any unfair advantage is being taken of 
the accused cr that any surprise is being 
aprung on them. Tnere isno alteration of 
the prosecution case but rather an attempt 
to make it formerly complete by closing 
up a few possible gaps. It is, as I say, 
regrettable that the prosecution was not 
Vigilant enough todothis at an earlier 
stage, On the other hand itis desirable 

(9) A I R 1914 All. 526; 21 Ind, Oas. 1002; 14 Or, L 
J 682,12 A L J 15. 

(10) AT R 1938 Pat, 39; 173 Ind, Oas. 12; 39 Or 
Lg 278 (1);18 PL T 871;4 B R 218 10R P 
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that a case which may be otherwise good 
should not fail because of minor defects. 

It is argued that the defence is now 
deprived of the right of cross-examinin 
the previous witnesses with the object of 
discrediting these later ones. If the defence 
can show how that course is likely to 
bring about that result it can still ask for 
a recall of some of the previous witnesses. 


As things stand the defence has not 
succeeded inshowing that any obvious 
prejudice is being dcne tothem. The 


Magistrate obviously considers that these 
witnesses are necessary for the elucidaticn 
of certain points which would otherwise be 
left vague and undetermined. Even if I 
were to disallow the summoning of these 
witnesses a8 prosecution ones it would be 
open to the Magistrate to summon them on 
his own behalf and logically, as he must 
consider them necessary for the proper 
determination ofthe case,he might be 
expected todo so. No practical result then 
except further delay would be likely to 
ensue if I wereto grant these applications. 
It will still be open to the defence to show 
at a later stage in argument or in appeal, 
if there is occasion for an appeal, that they 
have been prejudiced by the evidence of 
some particular witness and soit should be 
left out of account, I am clear, however, that 
no case has heen made out for interference 
at this stage. 


The applications are all dismissed. 
8. Revision dismissed. 





LAHORE HIGH COURT 
Seecnd Appeal No. 640 of 1939 
January 23, 1940 
Din MUHAMMAD, J. 

Firm MAN SINGH-MOTI RAM 
MALIWARA, DELHI—Dersnoant— 
APPELLANT 
versus 
B.N, SINHA AND ANOTHER— DREANDANTS 
AND ANOTHRBR—PLAINTIFF—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53— 
Creditor occupying position of defendant—Siz year's 
time limit to challenge transfer, if affects his defence 
—Bona fide transferee from fraudulent transferee, if 
protected, 

No doubt the creditor has to challenge the gift only 
within six years but where the creditor occupies 
the position of a defendant, no time limit affects his 
defence and he can consequently challenge the gift 
even though six years had expired. 

A bona fide transferee, even from a fraudulent 
transferee, is protected under s. 53 T, P, Act. 

(Oase-law relied on.) 


FIRM MAN SINGH*MOTI ‘BAM V. B. N, BINHA (LAH,) 
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S. A. from the decree of the District 
Judge, Delhi, dated February 23, 1939. 

Mr. Bishan Narain, for the Appellant. 

Mr. J. L. Kapur, for the Respondent 
(Plaintiff), 

Mr. Bhagwat Dayab, for the other Respon- 
dents, 

Judgment.—This appeal has arisen in 
the following circumstances : On March 19, 
1926, Mr. Sinha raised aloan of Rs. 2,000 
from the firm Man Singh Moti Ram and on 
the same date his wife, Mrs. Sinha, deposit- 
ed the title deeds of the immovable pro- 
perty in dispute by way of collateral 
security (Exs. D-5 and D-6) On April 8, 
°1926. Mrs, Sinha borrowed on her own 
account Rs. 1,000 from the firm (Ex. D-3). 
On June 1°, 1927 Mrs. Sinha made a gift 
of the property in dispute to her husband, 
Mr. Sinha, and on June 20, the deed of 
gift in relation thereto was registered. On 
October 30, 1929, the firm instituted two 
suits for recovery of the moneys due from 
Mr, Sinha as well as Mrs. Sinha, In one 
suit Mr, Sinha was sued as the principal 
debtor and Mrs. Sinha as a suraty and in 
the other suit Mrs. Sinha was sued alone. 
Both these suits were decreed on October 11, 
1930. In the suit in which Mrs, Sinha 
had been impleaded as a surety she was 
discharged, It may be remarked that this 
order was confirmed by a Division Bench 
of this Court on February 27, 1935, with 
the result that the firm obtained only a 
money decree against Mr. Sinha, 

On August 19, 1931, Mr. Sinha mortgaged 
with possession the gifted property to 
Zia ud-Din (Ex, P-2) On May 13, 1934, 
Mr. Sinha redeemed the mortgage (Ex. P-6), 
and on September 26, 1934 mortgaged the 
property once more to Sangham Lal for 
Rs, 1,000 (Ex. P-3). He did not deliver 
physical possession to the mortgagee on this 
occasion but executed a deed of rent in 
his favour. On October 4, 1935, he created 
a further charge of Rs. 99 on this property 
(Ex. P-5). This mortgage, however, was not 
registered. The firm took out execution 
proceedings against Mrs. Sinha in the 
course of which the property in suit was 
put to auction on April 26,1936 and pur- 
chased by the firm itself. On June 22, 
1936, Sangham Lal instituted a suit for 
recovery of Rs. 1,132-12-0 on the foot of his 
own mortgages and further sought a dec- 
laration that the firm had no right, title 
or interest in the property in suit. During 
the pendency of this suit Mr. Sinha was 
adjudged an insolvent and the property in 
suit was taken possession of by the Official 
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Receiver and sold in due course. Thesuit 
instituted by Sangham Lal was resisted by 
the firm. The Subordinate Judge came to 
the conclusion that the gift was intended 
to defeat and delay the ereditors and was 
consequently invalid? He further found 
that the second mortgage in favour of 
Sangham Lal was inadmissible for want of 
registration, Holding, however, that the 
first mortgage in his favour could not be 
touched inasmuch as he being & transferee 
in good faith and for consideration, was 
protected under s. 53, T. P. Act, the decreed 
the suit. On appeal, the District Judge 
went the length of saying that even the, 
gift was valid inasmucheas it had not been 
challenged by any creditor within six 
years. It is mainly with a view to challenge 
this finding of the District- Judge that the 
present appeal has been referred. 

Counsel fòr the appellant contends that 
no doubt the creditor could challenge the 
gift only within six years but inasmuch as 
the creditor in the present suit occupied the 
position of a defendant, no time limit 
affected his defence and he could conse» 
quently challenge the gift even though six 
years had expired. He further argues that 
Sangham Lal was guilty of gross negligence 
and that consequently it could not be held 
that he was a transferee in good faith 
although it cannot be disputed that he was 
a transferee for consideration. On the point 
of limitation, Counsel for the respondents 
frankly concedes that the firm could raise 
an objection in the present suit even though 
limitation had expired and the position so 
conceded is in my view sound in law, I 
have no hesitatien in holding therefore that 
the decision of the District Judge that 
the gift could not be challenged by the 
firm in the present suit is entirely wrong. 
This, however, does not materially affect 
the decision of the case as the appeal fails 
otherwise. 


On the second contention raised by the 
appellant’s Counsel he has urged that it 
was the duty of Sangham Lal to have made 
an inquiry into the title of his mortgagor 
and he should have in this connection called 
upon the mortgagor to produce the original 
title deeds relating tothe property in suit 
which could establish a valid title in his 
donor and as he failed to do so, his transac- 
tion cannot be maintained in law. In this 
connection he has relied on Bank of 
Bombay v. Suleman Somji (1) and Imperial 


(1) 33 B 151 Ind, Cas, 369; 35 I A 139; 10 Bom. L R 
1065(P 0). 
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Bank of Indiav. U Ray Gyaw Thu (2). 
These authorities no doubt lay down that 
jransferees are bound to ascertain whether 
the title deeds are already pledged in places 
where mortgages by deposit of title deeds 
are legal but they do not come into opera- 
tion in the present case, In my View, the 
only title deed which Sangham Lal had to 
look into was the deed of gift which con- 
ferred title upon his mortgagor to transfer 
the property and as it is not disputed that 
the deed of gift did exist and that the 
pericd for challenging the deed had also 
expired at the time when the-mortgage was 
executed in favour of Sangham Lal, he 
cannot but be held a transferee in good 
faith. It is well settled that a bona fide 
transferee, even from a fraudulent transferee, 
is protected under s.53. If any authority 
is needed for this proposition, reference may 
be made to Pothant Puthan Vittil v. Adras- 
seri Raru Nair (3), Shikar Chand v. 
Jagmandar Das (4) at p. 32, Maharajah of 
Farid Kot State v. Anant Ram (5) at p. 462, 
Malan Devi v. Amritsar National Bank, Lid. 
(6) and Basharat Ali Shah v. Ram Rattan 
(7). Holding, therefore, that Sangham Lal's 
transaction cannot be assailed even if the 
original gift by virtue of which his mort- 
gagor came to hold the property mortgaged 
to him is declared to be fraudulent, I 
dismiss this appeal. In the peculiar cir- 
cumstances of the case, however, the parties 
will bear their own costs before me. 


De Appeal dismissed. 


R 1923 P O 211; 76 Ind, Oas. 910; 50 I 
R 637; 51 O 86; (1923) M W N 609; 45 M L 

784; 25 Bom. L R 1279; 9O& AL 
T 395;2 Bur. L J 254; 28 O W N 470; 390 
0). 


L 
(8)46 M 478; 72 Ind, Oas. 727; A I R1923 Mad. 
558; 44 M L J 527917 DL W, 547; 32 ML T 


372. 
(4) A I R 1928 All. 29 (32); 106 Ind, Cas, 519; 25 A L 
J 873 


(5) 10 L 447 (462); 114 Ind, Oas. 62; A I R 1929 Lah. 
1; 31 PL R 521; Ind, Rul, (1929) Lah, 222. 

(6) AIR 1936 Lah. 286; 162 Ind. Oas. 39; 37 P LR 
787; 8 R L 838, : 

(7) AI R 1938 Lah. 73; 181 Ind, Oas. 301;I1 L R 
(1938) Lah. 439; 40P L R 1000; 11 R L 809. 
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ALLAHABAD HIGH COURT 


! Criminal Miscellaneous No. 6 of 
1940 IN 
August 9, 1940 
OoLLisTER AND BAJPAI, JJ, 
HRISHIKESH SANYAL— 
APPLICANT 
eTsus 


v 
A. P. BAGCHI—Opposrra Party 

Contempt—Unele of minor applying in Allahabad 
Court for his appointment as guardian—Objector 
making imputation against character of applicant 
tn affidavit—Court finding that it had no jurisdic- 
tion returning application for presentation to proper 
Court—Application presented before Benares Court 
—Applicant moving Allahabad Court for action under 
8. 476, Oriminal Procedure Code (Act V of 1898), 
on ground that allegations in objectors afidavit 
were false and also filing complaint before Magis- 
trate at Allahabad under s. 500, Penal Code (Act 
XLV of 1860)—Objector contending that action 
amounted to contempt of Court—Institution of these 
proceedings against objector during pendeney of 
guardianship proceedings held did not amount to con- 
tempt of Court. 

The uncle of the minors made an application in 
the Allahabad Oourt for his appointment as guar- 
dian of the minors. The objector to the application 
made in his affidavit various imputations against 
the character and the conduct of the applicant. 
The Allahabad Court, however, found that it had 
No jurisdiction to entertain the application. It was, 
therefore, returned for presentation to proper Court, 
The application was then filed in Benares 
The applicant alleging the allegations in the affida- 
vit to be false, moved the Allahabad Court under 
8. 476, Oriminal P, U., and also filed a complaint 
under s, 500, I. P. O., before a Magistrate at Allah- 
abad, The objector contended that the action of the 
applicant amounted to contempt of Court : 

eld, as regards the application under s. 476, 
Criminal P. O., that it did not amount to a contempt. 
So far as the complaint under s, 500. I. P. O. was 
concerned, whatever ths applicant's real 


motive 
might have been, there was nothing 


in his action 
to suggest to the objector that,if he withdrew any 
of his pleas regarding the opposite party’s charac- 
ter, the latter would drop the complaint which he 
had preferred under s. 500, and soit could not be 
said that pressure was being exerted upon the. ap- 
Plicant in respect to the guardianship proceedings, 
Nor would the objector gecessarily be handicapped 
in the proceedings before the District Judge at 
Benares by the circumstance of a complaint under 
s. 500, having been filed ina Magistrate's Court at 
Allahabad ; a proceeding which, upon a motion by 
the applicant, would almost certainly be stayed by 
any Oourt competent to doso. The mere act of pre- 
ferring a complaint ia the Court of a Magistrate at 
Allahabad under s. 500, in respect to allegations 
which had been made against him in a guardian- 
ship proceeding which was pending inthe District 
Judge's Oourt at Benares did not amount toa con- 
tempt of Oourt. [p. 643, col. 2; p, 644, col, l] 


Mr. Ram Nama Prasad, for the Ap- 
plicant. 

Mr. N. ©. Vaish, for the Opposite 
Party. 


The Govt. Advocate, for the Crown. 
19l==81 & 82 i 
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Collister, J—Upon an application by 
one Hrishikesh Sanyal notice was issued to 
A. P, Bagchi, a practising lawyer of Allah» 
abad, to show cause why he should not be 
committed for contempt of Oourt. The 
notice has been duly served, and we have 
heard Counsel for both parties, It is necese- 
sary to state a few preliminary facts. The 
parties are related to each other by mar- 
riage, The opposite party's younger brother 
—who died in 1928—had married the 
applicant’s sister, and there are five children 
of that union, all minors. The mother— 
who had been appointed guardian of the 


e minors after the death of her husband, died 


on December? 24 1939. The applican} 
lives at Benares and the opposite Party at 
Allahabad. On January 2, 1940, the 
opposite party applied to the District J udge 
of Allahabad praying for his appointment 
as guardian of the minors, He also prayed 
that he be appointed ad interim guardian 
and that an inventory of the property in 
the hands of the applicant be taken. Notice 
was issued and various steps were taken, 
which it is not necessary to particularize. 
On January 23, 1940, the applicant filed 
an objection, accompanied by an affidavit 
in which he made various imputations 
against the character and conduct of the 
opposite party. He also applied for stay of 
the inventory proceedings at Benares, 
Notice was issued, and the proceedings at 
Benares were meanwhile stayed. On 
January 5, 1940, the opposite party filed a 
counter-affidavit in which he traversed the 
allegations of the applicant and in which he 
in his turn assailed the latter's character, 
On March 2, 1940, the District Judge of 
Allahabad took up a plea of jurisdiction 
which had been raised before him and decid- 
ded that his Court had no jurisdiction to 
try the case. The application was accord- 
ingly returned to the opposite party for 
presentation to the proper Court, which 
washeld to be the Oourt of the District 
Judge of Benares. Oa March 4, 1910, the 
opposite party presented his application in 
the aforementioned Court. Two days later, 
on March 6, 1940, the opposite party moved 
the District Judge of Allahabad under 
8. 476, Oriminal P. O., praying that an 
inquiry bə made into certain of the alle- 
gations in the applicant's affidavit of 
January 23,1940, which he alleged to be 
absolutely false. Then on March 8, 1940 
the opposite party himself preferred a 
complaint against the applicant befora tho 
Oity Magistrate under s. 500, I. P. O. 

It is contended on behalf of the appli» 
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cant that the opposite: party's application 
under s. 476, Criminal P. O., and his come 
plaint under s. €00, I, P, O., amount to 
contempt of Court inasmuch as the opposite 
party's object was to-exert pressure upon 
the applicant and paralyse him, so to 
speak, in the prosecution of his objection in 
the guardianships proceedings, and thus 
interfere with the administration of justice. 
For the opposite party it is pleaded that 
there was no contempt of Court; or if there 
was it was inadvertent. What we have to 
determine is whether the acts of the opposite 
party which are complained of by the appli- 
cant were calculated to prejudice a fair trial 
in the guardianship proceedings before the 
District Judge of Benares or to exert pres- 
sure upon the applicant in respect to those 
proceedings; and if so, whether the amount 
to a contempt of Court. In the year 1742 in 
Read and Huggonson’s case (1). Lord Hark- 
wa in dfining various kinds of contempt 
said : 

A ates There cannot be anything of greater conse- 


So far as the facts of the case with which 
we are now dealing are concerned, there is 
no authority directly in point; but learned 
Counsel for the applicant relies on a decision 
of this Court in Rajendra Singh v. Uma 
Pershad (4). Thefacts of that case were 
as follows : A civil suit was pending against 
a minor upon a mortgage executed by the 
deceased father of the minor defendant, In 
para, 9 of the written statement’ which was 
filed in the suit it was pleaded : 

“That some unscrupulous money-lenders, taking 
advantage of the dissolute habits of the defendant's 
father, began running him into indebtedness and 
the said defendant believes that the plaintiff's 
father also colluded with some of these money- 
lenders with a similar object. ......00s0000 3 

When the hearing of the suit had begun 
the plaintiff sent a notice to the defendant’s 
guardian complaining that the allegation in 
para.9 of the written statement was defa- 
matory. The notice went on to say: 

“Unless within a week of the receipt of this notice 


(2) (1742) 3 Atk. 469, 

(2) (1930) 2 Oh, 368; 99 L J Ch. 560, . 

(3) 4902) 1 K "B77; NILIK B4; 8 LT 521; 66 
J P5; 50 W R125; 200ox O 070; 18T LR 49. 

(4) (19385) A L J 29; 159 Ind. Cas. 193; AIR 1935 
AT 117; 57 A 573; 19385-A L-R 1083; 8 R A 404. 2 
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you send an unqualified apology and withdraw the 
aforequoted statement by putting an application 
tp that effect in the said Court and also by publishing 
the said withdrawal and apology in such newspapers 
as my client requires in order to clear the character 
and conduct of his late father and unless further 
within the same one week you pay to my client a 
sum of Rs. 10,000 only as damages, which sum is 
only a rough figure for the purposes of this notice 
and by which he is in no way bound if litigation 
becomes necessary in this regard, he will take action 
against you both in Civil and Criminal Oourts as 
advised, in which event you will further be liable 
to pay such damages and costs incidential thereto 
as may be claimed.” 

It was held by this Court that the notice 
amounted to a direct interference with the 
administration of justice and that the plain- 
tiff and his Counsel were both guilty of 
contempt of Court, At p.31* the learned 
Judges say: 

“Undoubtedly it is the right of every defendant 
to take every legitimate plea and submit his defence 
before the Court for its consideration. If the pleas 
are in any way unnecessary, irrelevant or scandal- 
ous, there is ample provision in the Oivil P. O, 
for an application being made to the Oourt to 
have such scandalous, unnecessary or irrelevant 
matters struck out. But where no such attempt 
is made, defendants are not to be deterred from 
pressing their pleas and submitting them to the 
Court of adjudication. Of course, if the pleas are 
not substantiated and amount to false pleas sup- 
ported by false evidence, they run the risk of being 
prosecuted under the criminal law,” 

Then they say’: 

“Now the notice in this case undoubtedly was 
intended to put extraneous presure on the defen- 
dant in order to compel him under threat of dras- 
tic action being taken against him to withdraw the 
plea which had been taken by him specifically in the 
written statement. An offer was also made to desist 
from taking legal action if, within a certain time 
fixed the defendant withdrew the plea contained 
in his written statement. There can be no doubt 
that the effect that was intended to be produced 
onthe mind of the defendant’s guardian by this 
notice was to compel him to abandon the plea 
which might well have been a legitimate plea, It 
is unnecessary for us to express any opinion whe- 
ther in the circumstances of thie case the plea was 
relevant or irrelevant. °Thaj isa matter exclusively 
for the consideration of the Subordinate .Gourt. But 
it is our duty to protect defendants from being cowed 
down to submission and under pressure of threat. 
and menace being made to abandon pleas which 
they can legitimately take in a pending action.” 


Then at p. 32* the learned Judges observe: 

“The present case is one where an attempt was 
made to put pressure on the defendant to with- 
draw a plea which had been taken in the written 
statement duly filed in Court, which was the sub- 
ject of consideration by the Subordinate Judge of 
Dehra Dun. We think there can be no doubt that 
such an action amounted to a direct interference 
with the administration of justice in preventing 
the defendant from pressing his defence and put- 
ting forward the plea which might, if established, 
prove fatal to the sult; and in that way an indirect 
attempt was made to exclude the plea taken on 





*Pages of (1935) A. L. J.—[#d.] 
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Denah of the minor from the consideration of the 
ourt,” 

In ` Baldeo Sahai v. Shiva Dutt (5), a suite 
had been instituted for possession of land 
and removal ot certain constructions, The 
defendant filed à written statement in which 
he alleged that the suit had been brought 
at the instance of the brother of the plaintiff, 
who was described as tawara.” Thereafter, 
the plaintiff filed an application for striking 
out the word “awara” and asking for an 
apology and stating on failure of apology 
proceedings would be taken, The Munsif 
substituted another word for “awara.” Sub 
sequently the plaintiff's brother sent a 
notice demanding Rs. 1000 as damages for 
defamation, The applicant thereupon claim- 
ed that both the application to strike out the 
word “awara” and the notice demanding 
damages, constituted a contempt of Court ju 
regard to the civil suit. It was held by this 
Court that the notice did not amount to cone 
tempt of Gourt, as there was nothing in the 
said notice asking that any action should be 
taken in the conduct of the civil suit. At 
p. 1159* Bennet J., who delivered the judg- 
ment, in distinguishing the case in Rajendra 
Singh v. Uma Pershad (4), says: 

“To put pressure on a party to withdraw a plea 
in a civil suit is quite different matter from a notice 
stating that a suit for defamation or libel will be 
brought.” 

Farther on the learned Judge says : 

“Learned Counsel for the applicant admits that 
the opposite party would be within their rights in 
bringing this suit for libel and that the bringing 
of such a suit for libel would not amount to con- 
tempt of Court. He is not able to explain how the 
notice for such a suit could amount to contempt of 
Oourt if the filing of the suit. itself would not 
amount to contempt of Court.” 

As we have seen, in the case with which. 
we are dealing the applicant in his affidavit 
on January 23, 1910, made certain imputa- 
tions against the character of the opposite 
party. Whether those allegations were true 
and capable of proof is amatter with which 
we are not concerned in these proceedings; 
but it is contended on behalf of the appli- 
cant that a motion for. his- prosecution for- 
perjury and the filing of a complaint against 
him under s. 500, I. P. O., in respect to 
allegations which were under investigation 
in a pending guardianship proceeding would 
be calculated to put pressure upon him and 
also to prejudice a fair trial of the matter 
in dispute in the Court of the District 
Judge of Benares. Now, in Rajendra 
Singh v. Uma Pershad (4), there was a threat 
that if the defendant did not withdraw a 

(55 (1939) A L J 1157; 187 Ind. Cas, 65; A I R 1940 
Ali. 114; 41 Or. L J 390; 12 RA 486. 


*Pago of (1939) A. L. J.—[Hid.} 
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legitimate plea which he had taken in his 
written statement, he would incur serious 
consequences, Inthe case now before .us 
there was no such threat; there was ino 
intimidation outside the-Oourt witha view 
to compel the applicant to take certain steps 
in connexion with the guardianship pro: 
ceedings. What the opposite party did was 
to move the District Judge of Allahabad un- 
der s. 476, Oriminal P, C. with a view to having 
a formal complaint preferred under s. 193, 
I. P.O., after inquiry by the Court and then 
he himself filed a complaint in a Magistrate's 
Court under s, 500, I. P. O. If a person 
has or thinks he has a cause of action or a 
ground of complaint, he is ia ordinary cir- 
cumstances at liberty to have recourse to the 
Courts. Learned Counsel for the applicant 
concedes that if the opposite party had 
waited until the guardianship proceedings 


_ were over, he would have been justified in 
“doing what he did; his grievance is that the 


opposite party did not wait for that inde- 
finite date, but preferred his application and 
complaint while the proceedings were pend- 
ing inthe Oourt of the District Judge of 
Benares, And according to leared Counsel 
it is this fact that constitutes the element 
of contempt, 

As regards the application under s, 476, 
Criminal P. ©., we are clearly of opinion 
that it did not amount to a contempt. 
If, as alleged by the opposite party, the 
allegations in the affidavit of January 23, 
1940 were! false, it was perfectly open to 
him to move the Oourt of the District Judge 
as soon as the proceedings terminated in 
that Court. What he did in effect was to 
draw the attention of the Court to those 


-allegations in the affidavit which he claimed 


to ba false and thereafter the responsibility 
lay with the Court which, after inquiry or 
otherwise, might or might not decide to 
prefer a formal complaint. 

There remains the matter of the complaint 
under s. 500, I. P. O. It is not our busi- 


‘ness in these proceedings to say whether 


the allegations in the affidavit were or were 
not privileged or to express any opinion 
on the merits in respect to those allegaiions 
even if we were in a position t d> so, which 
we are not. There are no sufficient materials 
before us upon which we can tind as a fact 
that the motive which actuated the oppo- 
site party in filing this complaint which he 
did instead of waiting until the conclusion 
of the guardianship proceedings was to 
harass and handicap the applicant in those 
proceedings and so interfere with the ad- 
ministration of justice. Whatever the oppo» 
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there was nothing in his action to suggest E 


tothe applicant that, if he withdrew anv 
of his pleas regarding the opposite party’s 
character, the latter*would drop the com- 
plaint which he had preferred under s. 500, 
I. P. O., and so it cannot be said that pres 
sure was being exerted upon the applicant 
in respect to the guardiansbip proceedings. 
Hadthe opposite party first tried to inti- 
midate the applicant by holding out a 
threat of prosecution, thereby bringing pres- 
sure to bear upon him, the matter would 
have had a very different aspect. But he 
did not do this ; he toak immediate action 
in the Courts, thereby exercising a right 
which every individual has of having re- 
course to a Court of justice, Nor do we 
think that the applicant would necessarily 
be handicapped in the proceedings before 
the District Judge at Benares by the cire 
cumstance of a complaint under s. 500, 
I. P. O., having been filed in a Magistrate’s 
QGourt at Allahabad; a proceeding which, 
upon 8 motion by the applicant. would 
almost certainly be stayed by any Court 
competent.to do so, f 

We think that the opposite party would 
bave been better advised to’ wait a while 
before preferring his complaint unders. 500, 
I. P. O., in the hope that the guardianship 
proceedings might terminate within a rea- 
sonable time ; but upon the whole mafter 
we are of opinion that the mere act of pre- 
ferring a complaint in the Court of a Magis- 
trate at Allahabad under s. 500, I. P. C. 
in respect to allegations which have been 
made against him in a guardianship pro 
ceeding which was pending in the District. 
Judge’s Court at Benares does not amount 
to a contempt of -Court.- This being our 
view, we.discharge the notice. In all the 
circumstances we make no order as to costs. 
Asregards the proceedings under s. 476, 
Criminal P. O., and the complaint under 
s. 500, I. P. O., we think it is desirable that. 
they should not be proceeded with until 
the conclusion of the guardianship case in 
the Court of the District Judge of Benares, 
and we accordingly direct that the aforesaid 
proceedings be meanwhile stayed, 


De Order accordingly. 


wa 
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RANGOON HIGH COURT 
‘ Civil Regular Suit No. 261 of 1938 
February 9, 1940 
Ba U, J.. 
U BA PE—PLAINTIFF 
versus 

Tan SUN- PRESS, Lrp.—Dsrenpant 
Court Fees Act (VII of 1870), Sch. I, Art. i- 
“ Counter-claim", whatis—Held, that defendant's 
written statement did not plead counter-claim and 
was not required to be stamped—Set-off—Available 
in money sit. i 

A “counter-claim ® is 8 cross-action brought by 
the defendants against the plaintiff and as such the 
defendants must ask for some kind of relief against 
the plaintiff. A pleading which asks no cross relief 
against a plaintiff either alone or with some other 
person is not a “counter-claim.” [p.646, col. 2.) 

A share-holder of & company brought a 
suit against the company for inj unction al- 
leging that the company had no power of sale 
over his shares in respect of its disputed claim. 
The defence of the company was that it had the 
power of sale over the shares of any of its share- 
holders in respect of any of its claims, disputed or 
otherwise, against the said share-holder. The whole 
question for decision was whether the company had 
such a power of sale or not: [ibid.] 

Held, that the written statement did not plead a 
counter-claim and consequently it did not require 
to be stamped. 


A set-off can be pleaded only ina money suit 


` [p. 646, col. 1] 


Mr. Robertson, for the Plaintiff. 

Mr. E. Maung, for the Defendant, 

Mr. Tun Byu, Govt. Advocate, for the 
Crown. 


Order.—This is a reference made by the 
Taxing Master under s 5, Court Fees Act, 
It arises in the following circumstances. 
In his plaint, the plaintiff alleges that 
he is the holder of 1250 shares of the 
defendant company and that the defendant 
company in exercise of the power alleged 
to be conferred by Arts, 37,38, 39 and 40 
of its articles of association, has now 
threatened to self his shares in settlement 
of its alleged claim for Rs. 4,56¢-6-0 against 
him. The plaintiff denies that he owes this 
sum or any other sum, to the defendant 
company and states that the lien given to 
the defendant company by Art. 37 of its 
articles of association over the shares of 
any of its members is only in connection 
with the said members’ debts, liabilities 
and engagements to or with the defendant 
company. The plaintiff further states that 
the alleged claims of the defendant com- 
pany against him are neither liabilities, 
debts or engagements. He therefore prays 
for an injunction restraining the defendant 
company, its directors, servants and agents 
from selling his shares. The defendant 
company admits that the plaintiff is the 
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holder of 1250 shares and that it proposes to 
sell these shares in settlement of its claims 


against the plaintiff for Rs. 4,568-6-0. Now, 


the plaintiff owes the sum of Rs. 4,568-6-0 to 
the defendant company is explained by the 
latter in para. 2 of the written statement as 


follows : 

“The defendant in reply to the allegations in 
para. 4 of the plaint states that in respect of the sum 
of Rs. 740 the plaintiff is liable to the defendant in 
that asthe managing director of the defendant com- 
pany he caused a loss of that sum to the defendant 
by his wilful neglect of his duties as also by active 
acts of malfeasance. In respect of the sum of 
Rs. 3,828-6-0 the plaintiff is liable in that in his dual 
capacity as the leader of the people's party, an 
unincorporated political body, and the managing 
director of thel Sun Press, Ltd, he ordered the 
printing by the Press ofsundry work without pay- 
ment in advance and also failed to realise the dues 
subsequently; that thereby his liability is both as one 
giving orders to have the work and for wilful neglect 
as the managing director,” 

The plaintiff then filed areply and in the 
course of the reply the plaintiff made the 


following submission : 

“(LD The pleas contained in paras. 2 and 3 of the 
defendant's written statement are not an answer to 
the plaintiff's suit and cannot be put in issue herein. 
The plaintiff's contention is that the lien under the 
articles of association does not arise on a disputed 
claim and cannot be exercised until the defendant 


establishes its claim by suit, that therefore the exer- ` 


cise of such power was irregular, ilegaland wrongful. 
The defendant's present claim is for alleged neglig- 
ence which has to be proved in & separate action for 
damages properly framed. (2) Plaintiff prays judg- 
ment upon the pleadings.” . 
Onthese pleadings and submission the 


case went before Mosely, J., and the learned 


Judge framed the following issue: “Is the 


defendant entitled to establish his lien in 
the present suit?" On this issue the follow- 


ing order was passed : 

“Mr. Robertson for the plaintiff argues that the 
defendants’ lien cannot be exercised in regard to 
this debt which is disputed by the plaintiff until the 
defendants establish their lien by a substantive 
suit brought by them for that purpose in a Court of 
Law. He says.that he is gutitted to an injunction 
to restrain the defendant’ company from selling 
his shares untilthey have successfully brought such 
a suit, 

The answer to that is this: 
articles of association, the defendant company has a 
lien on the shares registered in the name of each mem- 
ber for his debts, liabilities and engagements to or 
with the company, and under Art, 38, for the purpose 
of enforcing such lien, the director may sell the shares 
subject thereto, in such manner as they think fit after 
giving due notice, 

The suit is brought under s. 54, Specific Relief Act, on 
theallegation that the defendant’s invading or threa- 
tening to invade the plaintiff's right to enjoyment of 
his property, i.e. his shares, whether the defendants 
are invading the plaintiff's property, i. e., his shares, 
can only be decided by deciding whether the plaintiff 
owes the debt to the company and whether the 
defendant company therefore, have a lien for that 
debt on plaintiff's shares. It follows then that the 
defendants must be entitled to establish their lien in 
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the present suit and the preliminary issue is answered 
accordingly.” 

Soon after the order was passed the Goun- 
sel for the plaintif applied to the learnad 
Judge to direct the defendant company to 
give particulars regarding its claim against 
the plaintiff. Then the learned Judge pass- 
ed the following order : h 

“The defendant must, under O. VI, r. 4, give 
particulars with dates and items of the ‘active 
acts of malfeasance’ mentioned in para. 2 of their 
written statemđot in respect of Rs. 740. Let 
the defendants also give particulars of the orders 
amounting to Rs. 3,828-6-0 mentioned in the same 


. paragraph,” 


The case was sent back to the Deputy 
Registrar to have this order complied 
with. Before that offiter the learned Oouns 
sel for the plaintiff contended that the 
defendant had made acounter-claim against 
his client and that therefore court-fees 
should be paid thereon but that as no court- 
fees had been paid the defendant company 
had no right to appear in support of its 
defence. The learned Deputy Registrar 
declined to accept this contention but under 
T. 21 of the Original Side Rules he referred 
the matter to the Taxing Master passed the 
following order : 

“The claim of the defendant company that the 
plaintiff owes a debt to the company and that it has 
alien on the plaintifi’s shares for the debt appears to 
be a counter-claim, According to Saya Bya v. Mg. 
Kyaw Shun (1) there is nothing to prevent a Judge 
treating a counter-claim as the plaint in a cross-suit 
and hearing the two together if he isso disposed and 
if thecounter-claim is properly stamped.” 

In these circumstances the suit comes 
before me. ‘Now, s. 4, Court Fees Act, says 


inter alia : 

“No document of any of the kinds specified in 
Sch. I or Sch. II tothis Act annexed, as chargeable 
with fees, shall be filed, exibited, or recorded in, or 
shall be received or furnished by, any of the said 
High Courts in any case coming before such 
Court in the exercise of its extraordinary civil 
jurisdiction; 

or in the exercise of the extraordinary original 
criminal jurisdiction......” i 

This, as it stands, does not apply to High 
Courts in exercise of their ordinary original 
civil or criminal jurisdiction. In order to 
remedy thislacuna, this Oourt issued the 


following notification : 

“Tn exercise of the powers conferred by cl. 35, 
Letters Patent, and all other powers thereunto snabl: 
ing, the High Court of Judicature at Rangoon directs 
that subject to the exception hereunder mentioned, 
no document of any of the kinds specified in Sch. I 
or Sech. II, Court Fees Act, 1870; as chargeable with 
fées shall be filed, exhibited, or recorded in or shall 
be received or furnished by any of the clerks or 
officers of thesaid High Court in any case coming 
before such Court ; _. +h, fu 

(a) In the exercise of its original civil or criminal 
jurisdiction, or f . 

(1) 2 R 276; 82 Ind, Oas. 721; ALIR 1924 Rang 
346. 
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(b) in thé exercise of its jurisdiction as regards 
appeals from judgments... A 

According to Art. 1, Sch. I, plaint and 
written statement pleading a set-off or 
counter-claim are documents chargeable 
with fees. Now, what is a “getol” or 
“counter-claim”™? Neither of these two 
terms is defined or explained in the Court 
Fees Act. Even inthe Civil P. O. reference 
is made onlyto a “set-off” in O. VIII, r. 6 
and no mention is made anywhere in the 
Code of a “counter-claim.” The doctrine 
of set-off is explained by Mahmocd, J., in 
Ishri v. Gopal Saran (2) at p. 355 as fol- 
lows : 

“The doctrine of set-off which owes its origin tê 
Roman jurisprudence was well Known to the civil 
law under the more ocmprehensive title of compensa- 
tion which in the words of Story, J. may be defined 
to be the reciprocal acquittal of debts between two 
persons who are indebted the one to the other; or as 
it is perhaps better stated by Pothier, compensa- 
tion is the e&tinction of debts of which two persons 
are reciprocally debtors to one another by the 
` credits of which they are reciprocally creditors to 
one another,” | 
_ This Court also explains it in Hoe Moe v. 
1. M. Seedat (3) as follows : 

“In the case of a plea of payment the allegation in 
effect means that the debt or amount of the demand 
alleged to be due to the plaintiff (or in the case 
of a partial payment, the amount of the debt or 
demand prolento paid off) had ceased to be due by 
reason of the alleged payment, and that consequently 
it was not a just demand validly in existence at 
the time of the institution of the suit, or at the 
time of the written statement, as the case may be. 
This plea is quite different in its naturefrom a plea 


of set-off raised by the defendant under the Gode- 


which is in effecta request that the debt or amount 
to be found due to the plaintiff shall thereafter be 
treated as extinguished or satisfied in whole or pro- 
tanto by being set-off against the debt or ascertained 
sum due to the defendant, In short,a payment refers 
to a satisfaction or extinguishment effected prior to 
the raising of the defence of payment, whilst a defend- 
ant's plea of set-off prays fora satisfaction or extin- 
guishment commencing in the future after the date of 
the application.” i 

A. set-off can thus be pleaded only in a 
money suit. In the case ofa counter-claim 
as it is not mentioned in the Oivil P. O. it 
looks as if such a thing as counterclaim is 
not known to our law. Thisisthe view of 
the Calcutta High Court in Gour Chandra 
v. Navaduip Municipality, 80 Ind. Cas. 
_ 192 (4). The same view was taken by the 
Counsel for the defendant in Currimbhoy & 
Co., Ltd. v. L. A. Creet (5) at p. 32 where 


(2) 6 A 351 (355); A W N 1884, 125, 
29 2 R 349; 84 Ind. Oas. 956; A IR 1925 Rang. 


(4) 80 Ind, Cas, 192; A I R 1922 Oal. 1. 

(5)AIR 1933 PO 29 (82); 141 Ind. Cas, 
209; 60 C 980; 60 I A 297; Ind. Rul. (1933) 
P O 15; (1933) M W N 10; 6 MLJ 
103; ZOW N 265; 37 LW 253; 35 Bom. L 
R 223; (1933) A L J 611; 57 O L J264 (P 0), i 
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- the learned Counsel submitted that a. 
couDter-claim is incompetent in Mofussil. 
Courts. His submission was accepted by 
their Lordships of the Privy Council withe 
out any comment ‘thereon. On the other 
hand, as the term ‘counter-claim” is used 
in the Court Fees Act, it seems that in suite 
able cases it can be allowed to be pleaded, 
This is so held in Saya Bya v. Mg. Kyaw 
Shun (1) where a Bench of this Court has 
said : 

“The respondents urged thatthe counter-claim was 
a form of suit unknown to the Civil P. O. and would 
not lie. 

This is strictly speaking correct, but there is nothing 
to prevent a Judge treating the counter-claim as the 
plaint in across suit and hearing the two togethar if 
he is so disposed and if the counter-claim is proper- 
ly stamped.” 


A “counter-claim” is thus a cross-action 
brought by the defendants against the 
plaintiff and as such the defendants must ' 
ask for some kind of relief against the 
plaintiff. A pleading which asks no cross 
relief against a plaintiff either alone or with 
some other person is nor a “counter-claim’’s 
per Jessel M. R. in Furness v. Booth (6) at 
p. 587. Therefore, in cases where the 
defendant makes-no claim against the plain- 
tiff by a written statement and asks for no 
relief against the latter, the written states 
ment should not be stamped, The present 
case not being a money suita “set-off” can- 
not be, and in fact isnot, pleaded. The 
question is whether the defendant company 
makes any claim against the plaintiff and 
asks for any relief against him? From the 
pleadings set out above, it will be seen that 
the case of the plaintiff, in short, is, that the 
defendant company has no power of sale 
over his shares in respect of its disputed 
claim. The short defence of the defendant 
company is that it has the power of sale 
over the shares of any of its share-holders 
in respect of anye of its claims, disputed or 
otherwise, against the said share-holder. 
The whole question for decision in my 
opinion, therefore, is whether the defendant 
company has such a power of sale or not. 
For these reasons, I hold that the written 
Statament does not plead a counterclaim 
and consequently it does not require to be 
stamped. I allow five gold mohurs as costs 
to the defendant company, 


8. Order accordingly. 
sane (1877) 4 Ob. D 586 (587); 46 L J Oh, 112;25W R 
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ALLAHABAD HIGH COURT 
First Appeal No. 208 of 1932 
May 6, 1940 
MOHAMMAD ISMAIL AND VERMA, Jd, 
JAGARNATH PRASAD AND OTAERS— 
DEFENDANTS—ÅPPELLANTS 
versus 

CHUNNI LAL AND ANoTHER—~PLAINTIF#S 

AND OTHERS— DEFEN DANTS— RESPONDENTS 

Mortgage — Subrogation — Subsequent mortgagee 
before amendment of Transfer of Property Act in 
1929 paying off decree obtained on foot of prior 
mortgage, whether entitled tobe reimbursed with that 
money — Redemption — Mortgagor's right to redeem 
before amendment of 1929 continued till confirmation 
of sale — Minor — When can plead that heis not 
bound by decree—Limitation Act (IX of 1908), Art. 44 
—Minor as defendant challenging transfer by guar- 
dian—Art. 44, if bar to such defence — Hindu Law 
—Father—Debt—Son’s liability — Pious obligation 
—Manager—When can borrow on security of joint 
property. 

Before the amendment of 1929, T, P. Act, a sub- 
sequent mortgagee who paid off the decretal money 
obtained on foot of a prior mortgage was entitled to 
claim that money by sale of the hypothecated pro. 
perty. fp. 649, cols. 1 & 2.) 

{Oase-law discussed.] < 

Even before the amendment of 1929, T. P. Act, the 
mortgagor's right to redeem continued till the 
confirmation of the sale. The amendment of 1929 
gives express legislative sanction tothat view. It 
has not the effect of making any alterationin the 
right of redemption which was repeatedly re- 
cognized, [p, 650, cole. 1 & 2.] 

In s, 69, Contract Act, the words “interested in the 
< payment.of money" may include the apprehension of 
any kind of loss or inconvenience or at any rate, 
any detriment capable of being assessed in money. 
108 Ind, Oas. 46 (2) and 136 Ind. Oas, 66 (3), relied 
on, [p. 649, col. 2.] 

A minor is undoubtedly entitled to plead that ho is 
not bound by adecree provided he lays foundation 
for such a plea. [p. 651, col. 1.) 

Tt isopen to the minor to challenge the transfer as 
a defendant and Art. 44, Lim. Act, willbe no bar to 
such a defence. That Article only bars the remedy 
of the plaintif to get the mortgage deed set aside 
but is not fatal to his ‘title. 132 Ind. Oas, 21 (11), 
relied on. [p. 851, col, 2.] 

Ordinarily it would be the pious duty of the son 
ETA the debt incurred by his father. [p. 651, 
col. 1.3 

Under Hindu Law the karta of a family can borrow 
money on the security of the joint property only for 
legal necessity or for the benefit of the family. The 
marriage expenses Constitute legal necessity provided 
they are reasonable. {p. 651, col. 2; p. 652, col, 2.] , 


F, A, from the decision of the Sub- 
Judge, Meerut, dated September 7, 1931. 

Messrs, P. L Banerji and Viswa Mitra, 
for the Appellants. 

Messrs. K. N. Katju, B. Malik G. S, 
Pathak, K. N. Gupta and A. M. Gupta, for 
the Respondents. 

Mohammad [small, J.—This is an ap" 
peal by some of the defendants in a suit 
brought by the plaintiffs for the recovery 
of Rs. 34,861-10-6 by sale of the properties 
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described at the foot of the plaint. Harbans 
Singh, a resident of Mauza Dola in the Dise 
trict of Meerut, was at one time in posses- 
sion of considerable immovable properties. 
Harbans Singh had three sons, Fateh Singh, 
Udai Prakash and Gm Prakash, Gandharap 
Singh isthe son of Om Prakash and is des- 
cribed in the plaint as aged five years. It 
is admitted that Fateh Singh was a major 
at all material periods, There is dispute 
about the exact age of the remaining two 
sons. According to the plaintiffs Udai 
Prakash was born in 1896 andOm Prakash 
some four years later. The defendants con- 
tend that Udai Prakash was born in 
October 1901 while Om Prakash in 1904, 
On February 19, £920 Fateh Singh on his 
own behalf and on behalf of his minor 
brother Om Prakash and Udai Prakash- 
executed a hypotheeation bond in favour of 
L. Chunni Lal, plaintiff No. 1 and L, Ratan 
Lal father of Ajit Prasad, plaintiff No, 2, 
for Rs. 8,500 carrying interest of Re, 1-4-0 per 
cent. per mensem with six-monthly rests, 
Some of the properties hypothecated were 
encumbered under an earlier bond dated 
May 14,1918 executed by. Fateh Singh and 
Harbans Singh for Rs. 1,500 in favour of one 
Mahabir Prasad. Mahabir Prasad brought 
a suit for the enforcement of his mortgage 
in 1922 (in Suit No. 312 of 1922), The suit 
was decreed and the mortgaged properties 
were sold at an auction-sale in November 
1926. The plaintiffs made an application 
under r. 89,0. XXI, Oivil P. O., on Novem- 
ber 24, 1926 to set aside the sale on payment 
of the decretal amount. 

The plaintiffsalleged that in pursuance 
of the order of the Court they deposited 
Rs. 4,120-10-6 in full satisfaction of the 
decree and the sale was set aside by the 
Court. The plaintiffs now claim Rs, 30,000 
under the bond of 1920 and Rs. 4,861-10-6 on 
account of the money paid by them to set 
aside the sale. This latter sum includes in- 
terest at the rate of 6 pər cent. per annum, 
In para. 5 of the plaint it isstated that the 
debt mentioned in both tbe bonds was con» 
tracted by defendants Nos. 1 and 2, who 
were the managers and of the family, for 
lawful necessity and for the payment ofa 
previous debt of the joint Hindu family. 
There is aslight inaccuracy in the statement. 
The first bond of 1918 was executed by 
defendant No.1 and his father Harbans 
Singh. Defendant No. 2 was no party to it, 
Besides the principal defendant a large 
number of persons were impleaded as sube 
sequent transferees. The suit was mainly 
contested by Udai Prakash, Om Prakash, 
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Gandharap Singh and Jagannath Prasad, 
defendant No. 17, whois said to have pur- 
chased some of the properties in suit. Tke 
claim was resistedona variety of grounds. 
It was pleaded inter alia that Fateh. Singh, 
Udai Prakash and Om Prakash were not 
members of a-joint Hindu family;that Fateh 
Singh was a certificated guardian of Om 
Prakash; that the mortgage in suit was exe- 
cuted without the permission of the District 
Judge, that there was no legal necessity 
for the execution of the bonds mentioned 
above and thatin any event the claim for 
the recovery of Rs. 4,861-10-6 alleged to 

‘‘have been paid by the plaintiffs in satisface 
ticn of the decree in 
Prasad is not recoverable. The learned 
Civil Judge decreed the suit and ordered a 
preliminary decree to be prepared under 
O. XXXIV, 4. 4, Civil P. O. This appeal has 
been preferred by Jagannath Prasad, Om 
Prakash and Gandharap Singh, minor 

. through his father Om Prakash. Appellant 

No. 4, Chandar Mohan Lal, son of Jagan- 

nath Prasad, was added to the array of 
appellants by an order of this Oourt dated 

April 24, 1936. It appears that Jagannath 
` Prasad has transferred some of the pro- 
perties in suit acquired by him to his son. 

It will be convenient to refer to anoher 
suit which was brought by the present 
plaintiffs against the contesting defendants 
and some other persons for the enforcement 
of another mortgage as the decision of that 
suit willhave astrong bearing on some of 
the issues involved in the present suit. On 
September 15, 1922, Udai Prakash on 
behalf of himself and his minor brother 
Om Prakash executed a hypothecation bond 
in favour of the plaintiffs for Rs. 6,000. A 
suit for the enforcement of that mortgage 
was instituted on January 5, 1929 (No, 6 of 
of 1929). The present suit was instituted 
some months later on November 25, 1929. 
The suit was contested by Udai Prakash, 
Om Prakash, Gandharap Singh and Jagan- 
nath Prasad on the grounds similar to those 
raised in the present suit. The trial Court 
decreed that suit but on appeal to this Court 
the decree of the trial Court was modified 
on June 23,1932. The plaintiffs appealed 
to their Lordships of the Judicial Com- 
mittee, but the decree of the High Court 
was affirmed on June 26, 1959, In that 
suit it was decided that in 1915 the family 
had become divided in estate, that Udai 
Prakash was not a minor in September 
1922, that Fateh Singh who was appointed 
a guardian by the District Judge, ceased to 


be a guardian on the attainment of majority - 
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by Udai Prakash and that Fateh Singh 
was separate from his two brothers Udai 
Prakash and Om Prakash who were joint 
inter se. $ 

The question of separation and jointness 
cannot be re-opened now as the decision on 
that point in the previous suit is binding 
upon the parties. The appeal has been 
argued by learned Counsel for the parties 
on the footing that Fateh Singh was sepa- 
rate from his two brothers who were joint 
amongst themselves, We now proceed to 
considerthe question of minority of Udai 
Prakash at the time of the execution of the 
bond of 1920. - Udai Prakash described hime 
self as a major in the bond. The onus lies. 
on him to prove that he was a minor. The 
parties have produced some oral evidence. 
in support of their respective allegations.. 
In our opinion, the oral evidence is wholly 
unsatisfactory and no finding can be 
based on the strength. of such evidence. 
(After discussing evidence the judgment 
proceeded further), lf we accept the esti- 
mate of the learned District Judge, Udai 
Prakash would certainly have attained 
majority in February 1920, In this state 
of evidencs we findit extremely difficult to 
hold that Udai Prakash was a minor in 1920: 
as alleged by the defendants. It is true 
that in 1912 Harbans had no particular 
object in under-estimating the age-of Udai 
Prakash, but it would be highly unsafe to 
accept the statement of Harbans Singh at 
its face value having tegard’-to his subse- 
quent conduct, The burden of proof is on 
the defendnnts and in our opinion they 
have failed to discharge it. The next ques- 
tion that fails to be decided is whether Udai 
Prakash was competent to execute a morte | 
gage affecting property jointly held by hime 
self and his minor brotherOm Prakash. At 
the time of the execution of the bond 
Fateh Singh was a oertificated guardian 
and no order was obtained from: the learned. 
District Judge terminating the guardian- 
ship. We are relieved of the necessity of 
examining this question at lengthin view 
of the decision of the learned Judges in 
the previous litigation which is reported in. 
Jagannath Prasad v. Chunni Lal (1). As 
stated above this judgment was affirmed by. 
their Lordships of the Judicial Committee. 
The learned Judges concluded their finding 
on this point in the following terms : 

“It is we consider contrary to the Hindu Law that 


- there should be a guardian certified by the Judge- 


for a joint Hindu family where there is an adult 
member. On the attainment of adult status by one 

(1) ATR 1933 All, 180; 143 Ind. Oas, 706; (1932) A 
LJ 1110; Ind. Rul. (1933) All. 326, | ce 
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ofthe minors for whom a guardian had been appoint- 
ed, we consider that ipso facto the guardianship 
terminates, Therefore we consider that in the present 
case Udai Prakash on attainment of majority woul® 
be competent to execute a mortgage for legal necessity 
on behalf of himself and on behalf of his minor 
brother Om Prakash notwithstanding the fact that 
Fateh Singh still continued to be recorded as a certi- 
fied guardian appointed by the District Judge. Ae 
we have held that Udai Prakash was not a minor in 
February 1920 it follows that he was competent to 
execute a mortgage for legal necessity.” 

Now we proceed to examine each trans» 
action in detail-to see how far itis binding 
on the defendants. Item No. 1 of 
Rs. 4861-10-6 relates to the deposit made by 
the plaintiffs to satisfy the decree which 
was obtained by the mortgagee Mahabir 
Prasad on foot of the mortgage dated May 
14, 1918. It was in consequence of this 
deposit that the sale of the mortgaged pro» 
perty was set aside. Learned Counsel for 
the appellants contends that the plaintifis 
are not subrogees because they did not 
redeem a subsisting mortgage. It is 
argued that the mortgage of 1918 merged in 
a decree and therefore any payment made 
by the plaintiffs after the sale of the pro» 
perty would not entitle them to recover that 
money by sale of the mortgaged property. 
Section 92, T. P. Act, provides 

“Any of the persons referred to in s. 91 (other than 
the mortgagor) and any co-mortgagor shall on 
redeeming property subject to the mortgage have 
so far as regards redemption, foreclosure or sale of 
suoh property the same rights as the mortgagee whose 
mortgagee he redeemed may have againet the mortga- 
gor or any other mortgagor.” 


This section is new and was inserted by 
the Amending Act XX, of 1929. It is con 
ceded that under O. XXXIV, r. 5, Oivil P. O. 
the right of a mortgagor to redeem a morte 
gage was not lost till the sale was actually 
held and confirmed, It is however contend» 
ed that the decretal money having been 
paid off before the present r. 5 of O. XXXIV 
came into force the, plaintifis are noten- 
titled to claim the privilege conferred by 
that rule. Certain authorities have been 
cited in support of this contention which 
will be examined later. Rule 5 of O. XXXIV 
corresponds to s. 89, T.P.. Act, which 
was repealed in 1908. The words at the 
end cf s. 89 “and thereupon the defendant's 
tight to redeem and the security shall both 
be extinguished” were omitted in r. 5. 
This rule was amended in 1929. In para. 1 
the following words were added by the 
amendment : 

“Or at any time before the confirmation of a sale 


made in pursuance of a final decree passed under 
sub-r, (3) of this rule.” , 


The question is whether before the 


amendment of 1929 a subsequent mortgagee 
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who paid off the decretal money obtained 
on foot of a prior mortgage is entitled to 
claim that money by sale of the hypothe- 
cated property. Sections 69,. Contract 
Act ([X of 1872), provided : 

“A person who is interested in the payment of 
money which another is bound by lawto pay and 


who therefore pays it is entitled to be reimbursed 
by the other.” 


The words “interested in {the payment 
of money” may include the apprehension 
of any kind of loss or inconvenience or at 
any rate, any detriment capable of being 
assessed in money (Ses Siti Fakir Ve 
Chand Bewa (2) and Muni Bibi v. Tirloki 
Nath (3). It is m@nifest that the plaintiffs 
were interested in the payment of the 
decretal money to prevent the transfer of 
mortgaged property to the auction pur- 
chaser. It is also manifest that the 
mortgagors were bound to satisfy the dee 
cree that was passed against them on foot: 
of the mortgage of 1918. On general 
Principles of equity, the plaintiffs must be 
reimbursed unless there is any statutory 
bar tosucha claim, We have not been 
referred to any statutory provision which 
bars such a claim. In Gopi Narain v. 
Bansidhar (4), their Lordshlps of the 
Judicial Committee allowed the second 
mortgagees to recover money paid by them 
to satisfy the decree obtained by the prior 
mortgagee. In that case the prior mortgagee 
brdught a suit for foreclosure of a mort- 
gage by conditional sale in which the 
second mortgagee of the same property was 
a defendant, A decree for foreclosure was 
passed and six month's time was allowed 
for redemption. A similar decree was made 
in a suit brought by the second mortgagee. 
As the mortgagots made no payment to 
secure redemption the second mortgagee, in 
order to prevent adecree absclute for foree 
closure being passed against himself paid 
into Court the sum due under the decree 
in the first suit. Their Lordships of the 
Judicial Committee held that the subse- 
quent mortgagee was entitled to bring a 
suit although he had not acquired the 
status of a decree-holder and therefore 
could not execute the decree as a decree- 
holder. In Shib Lal v. Munni Lal (5), 


(2) 32 O W N 1087; 108 Ind. Oas. 48; A I R 1928 Oal. 


89. 

(3) (1932) A L J 63; 136 Ind. Cas. 66; A IR 1932 
All, 332; 54 A 140; Ind. Rul. (1932) All. 114. 

(4) 27 A 325; 321 A 123; 2 A LJ 336;8 Sar. 199 


QO). 
(719 ALJ 840; 63 Ind. Gas, 604; A IR 1922 All, 
153; 44 A 67, 4 
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Banerji and Gokul Prasad, JJ., held : 

“Where a prior mortgagee sues upon his mort- 
gage, impleading the puisne mortgagee, and ob- 
tains a decree for sale, and the puisne mortgagee 
pays off and discharges the decree he thereby 
acquires, on the principle. of s. 95 ands. 74, T. P. 
Act, a charge upon the property, which he can 
sue to enforce within 12 years of the date on which 
he made the payment. He is also entitled under 
the provisions of 5.69, Contract Act, to be reim- 
bursed the money paid by the mortgagors and can 
sue to recover it from the mortgagors personally 
within three years of the date of his payment, 
under Art, 61, Lim, Act.” 0 

This ruling goes the whole length in 
favour of the plaintiffs’ contention. In 
Naubat Lal'v. Mahadeo Prasad Singh (6), it 


“was held : s 
“Until the sale is confirmed, ibdoes not transfer 
the interest of the judgment-debtor to the auction- 
purchaser, and where in a case that interest is 
never transferred by the order of a Court, it cannot 
be said that the right of redemption had come to 
an end,” 

In Alam “Ali v. Beni Charan (7), the 
learned Chief Justice reviewed all the 
authorities on the subject. The principal 
question before the Full Bench was one of 
limitation. Atp. 1298* the learned Ohief 


Justice observed : 

“On the authorities therefore it must be taken to 
be established that the principle of subrogation 
was of more general application and had to be 
applied when equities had to be adjusted between 
rival mortgagees in the order of their priority.” 


_ Again at p. 1305* the learned Ohiei Jus- 
tice remarked : 

“It seems to me that where a subsequent mort- 
gagee redeemed a prior mortgage, he under s, “74 
acquired only the rights and powers of the mort- 
gagee and was entitled to bring a suit on the basis 
of the mortgage within 12 years of the mortgage, 
He acquires no fresh charge. But where asuit had 
already been brought on the original mortgage and 
had ripened into a mortgage decree, the mortgage 
merged in the decree and the powers and rights of 
the mortgagee decree-holder were those under the 
decree, which was alive at the time and which 
gave him a priority over subsequent incumbrances 
and entitled him to recover his amount by sale of 
the property without any bar of limitation, The 
Payment of such a decree conferred onthe subse- 
quent incumbrances all the rights and powers of 
the mortgagee decrese-holder as then subsisting 
though the procedure to be followed by him had to 
be different,” 
| From an examination of the authorities 
it appears that even before the amend- 
ment of 1929 the mortgagor’s right to 
redeem continued till the confirmation of 
the gale, The amendment of 1929 gives 
express legislative sanction to that view. It 

(6) (1929) A L J 419; 116 Ind. Cas. 297; AIR 
1929 All, 309; 51 A 606; Ind. Rul, (1929) All. 


553. 
J 1294; 1€0 Ind. Oas. 541; AIR 


(7) (1935) A. L 
es All. 33; 58 A 602; 1936 A L R 131; 8 RA 618 
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has not the effect of making any alteration 
in the right of redemption which was re- 
pentedly reccgnized in a long line of cases. 

earned Oounsel for the appellants has 
relied upon Piare Lal v. Dina Nath (8). 
This was decided by a Bench of which 
one of us was a member. In that case it 
was remarked : 

“A suit to enforce a mortgage charge by a person 
paying off the charge cannot be made in equity 
but can only lie under s. 92, T. P. Act, if the 
plaintiff comes within the meaning of that section.” 

At p. 231* it was observed : 

“Another difficulty in the way of the plaintiff- 
appellant is thats. 92 uses language which appears 
to postulate an existing mortgage and not a mort- 
gage which has merged in a decree. 

At p. 230* the case in Shib Lal v. Munni 
Lal (5), was cited and distinguished. It 
was then remarked : 

“Tn that ruling it was held that when a second 
mortgagee discharged a decree obtained by the first 
mortgagee, he acquired a charge on the mortgaged 
property as from the date upon which he made 
payment in satisfaction of the decree, as well asa 
right to be reimbursed by the mortgagor personally, 
but he was in no sense an assignee of either the 
mortgage or the decree. That case is to be distin- 
guished from the present case because it is a pay- 
ment by a mortgagee and the suit was brought 
against the mortgagor. In the present suit there 
is no one representing the mortgagor other than the 
plaintiff himeelf because he has acquired the 
equity of redemption of the mortgage by purchase 
at an auction sale. His suit for sale is thereforo 
brought naming the former mortgagor as a party 
and the only defendant who is interested in making 
a defence is the subsequent mortgagee.” 

Several other -cases following the view 
expressed in Shib Lal v.Munni Lal (5), 
were also referred to and distinguished. 
The above case is thus not applicable to 
the case before us. An examination of the 
caserlaw leaves no room for doubt that 
the plaintiffs are entitled to recover the 
money which they paid to have the sale set 
aside. The mortgage of 1918 was executed 
by Harbans Singhand Fateh Singh. 
Rs, 1,318 was borrowed to pay off a decree 
obtained by one Mathura Prasad against 
Harbans Singh, Rs. 78 was borrowed to 
pay off a hand-note and Rs. 36 to satisfy a: 
parole debt. Rs, 68 was borrowed for 
registration and houseshold expenses. It. 
would appearthat most of the money was 
required to satisfy a decree. In the suit 
brought by the mortgagee for the enforce- 
ment of the mortgage, besides Fateh Singh, 
Udai Prakash, Om Prakash and the present 
plaintifs were also impleaded.- Udai 
Prakash was represented by a Pleader,’ 

(8) (1939) A L J 228:180 Ind. Oas. 913; AI R 1939- 
ean 190; I L R (1939) All. 185; 11 R A 529; 1939 R D 
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|| 
although he did not contest the suit. The 
decretal money was not depcsited till 
November 1926. This decree is bindin 

on the cohtesting defendants unless it fs 
shown that the guardian of Om Prakash 
was negligent or that Udai Prakash was a 
minor, In November 1922 Udai Prakash 
was certainly notaminor as held in the 
Previous suit. In the written statement 
none of the defendants alleged that the de- 
cree isnot binding on Om Prakash because 
of the negligence of his guardian. In the 
absence of any such allegation the appel- 
lants are not entitled to challenge the vali- 
dity of the decree. In the Court below it 


does not appear that the decree was ever ° 


challenged. A minor is undoubtedly entitled 
to plead that heis not bound by a decree 
provided he lays foundation for such a plea, 
In the present case no such allegation has 
been made or proved. Learned Counsel for 
the appellants contends that the mortgage 
on the face of it is not binding on the minor 
and therefore the decree obtained on foot 
of the mortgage should be treated as a nul- 
lity. As stated above the mortgage was exe~ 
cuted by tke father of the minor to pay off 
a decree obtained against him, Ordinarily 
it would be the pious duty of the son to dis» 
charge the debt incurred by his father. 
Thereis no doubt that in the previous liti- 
gation it was held that in 1915 Udai Pra- 
kash and Om Prakash should bedeemed to 
have separated from Harbans Singh and 
Fateh Singh, but this decision was not 
available to the defendants in 1922. Har- 
bans Singh and Fateh Singh soon after the 
appointment of Fateh Singh soon after the 
appointment ef Fateh Singh as guardian 
conducted themselves as members of a joint 
Hindu family. 

In the circumstances it cannot be said 
that the omission to contest the suit was a 
patent negligence of which judicial notice 
may be taken by this-Oourt, It was the 
duty of the defendants to raise this plea 
and as they have failed to attack the vali» 
dity of the decree, we do not consider it 
just and proper to allow: them to do so at 
this stage of the litigation. In our opinion, 
the defendanis are bound by the decree 
and the decretal amount constitutes a valid 
charge on the property in suit. Learned 
Counsel for the respondents has argued that 
the defendants cannot question the validity 
of the mortgage as a suit to set asidea 
transfer of property by a guardian must 
be instituted by a ward within three years 
of the attainment of majority (Art. 44, 
Lim. Act.) In support of this contention 
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Teference has been made to Dip Chand V” 
Munni Lal (9) and Labhamal v. Malakram 
(10). These caseswere instituted by the erste 
while wards. Inthe present suit the ward 
is a defendant. In our opinion, it is open 
to the minor to clallenge the transfer as 
a defendant and Art. 44 will be no bar to 
such a defence. That Article only barred 
the remedy of the plaintiff to get the 
mortgage deed set aside but was not fatal 
to his titles This view is in full accord with 
the view expressed in Mohammad Raza 
Ahmad v. Zahur Ahmad (11). We there- 
fore do not accept the contention of learned 


. Counsel for the respondents on this point. 


We have already, held that asfar as the 
mortgage of 1918 is concerned it merged 
in a decree which is binding on the 
defendants. It follows therefcre that the 
defendants are bound to pay Rs. 4,£61-10-6 
with pendente lite and future interest ab 
6 per cent. per annum. 

The. next question to be considered 
relates to the mortgage of Febuary 19, 
1920. We have held that Udai Prakash 
was not a minor at the date of the execution 
of this mortgage. Udai Prakash has not 
appealed from the decree of the Court below. 
Fateh Singh has also submitted to the 
decree of the Court below, Om Prakash 
who was undoubtedly a minor st the time 
is entitled to challenge the binding nature 
of the transaction and it is for the plaintiffs 
to prove that Om Prakash is bound by the 
mortgage. The bond was executed by Fateh 
Singh on behalf of Om Prakash. We have 
already held that Fateh Singh ceased to be 
a guardian of Om Prakash as soon as Udai 
Prakash became a major. Udai Prakash 
does not purport to execute the mortgage 
on behalf of Om Prakash. Under Hindu 
Jaw the karta of a family can borrow 
money on the security of the joint property 
only for legal necessity or for the benefit 
of the family. Udai Prakash could not 
encumber any portion of the joint family 
property without legal necessity. We must 
therefore examine the transaction to see 
whether any legal necessity has been prov- 
ed. The consideration of the mortgage deed 
ig composed of four items. 

The last item of Rs, 3,568-6-0 is said to 
have been borrowed to meet the marriage 
expenses of Om Prakash minor. The 
remaining three items are for the payment 

(9) (1929) A L J 1248; 122 Ind. Oas. 680; AI R 1929 
All, 879; 52 A 110; Ind, Rul. (1930) All, 280. 

(10) 6 L 447; 89 Ind, Oas. 602; A I R 1925 Lah. 619; 
26 P L R531. 

(11) 52 A 979; 132 Ind, Oas. 21; ATR 1930 All. 858; 
(1930) A L J1416; Ind, Rul. (1931) All, 453. 
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of debts. Upon a consideration of the 
evidence we find no satisfactory proof on 
the record to prove any legal necessity 
with respect to the first three items. It 
follows therefore that the joint family pro». 
perty of Udai Prakash and Om Prakash 
cannot be held liable for the discharge of 
those debts. The marriage expenses howe 
ever do constitute legal necessity provided 
they are reasonable. The payment of this 
sum by the mortgagees tothe rhortgagors 
is not disputed. The plaintiffs have led 
evidence to prove that Om Prakash was 
married within a few days of the execution 
of the mortgage. The “barat” went to 
Aligarh. The defendantss case is that Om 
Prakash was married some two years later 
and the expenses of the marriage were 
paid by an uncle of Om Prakash. Neither 
the uncle nor any of the executants have 
entered the witness box to prove the truth 
of these allegations. We have examined 
the evidence of the witnesses and we prefer 
to believe the statements of the plaintiffs’ 
witnesses on this point. We are satisfied 
that Om Prakash was married a few days 
after the execution of the bond and that 
the money was required for purposes of 
the marriage, It is urged that the family 
was not justified in spending so much money 
on the marriage of Om Prakash, The 
mortgagors belong to a respectable family. 
It 1s customary among Hindus of good 
social standing to spend substantial amounts 
on marriages, Part of the money spent is 
Invested in ornaments and clothes for the 
bride; the rest is spent in feeding relations 
and friends The “barat” had to go to 
another district at some distance. The 
travelling expenses must have been con- 
siderable, Taking all these facts into 
consideration we are unable to hold that 
the amount borrowed was extravagant. In 
arriving at this finding we cannot ignore 
the fact that it is considered a disgrace 
not to feed relations and friends on occa- 
sions of marriages. These notions may 
be unfortunate but they must be taken 
into consideration in estimating the expen» 
diture which may be Properly incurred in 
a marriage of a boy belonging to a high 
family. 

In our opinion, therefore, Udai Prakash 
could hypothecate the family property for 
Rs, 3,568-6-0. There is no specification of 
shares of Udai Prakash and Om Prakash, 
That being so, the joint share of Udai 
Prakash and Om Prakash in the ancestral 
part of the mortgaged property would be 


liable to discharge this debt. We do not - 
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however consider that the rate of interest: 
stipulated in the mortgage was justifiable. 
The mortgagor offered good security and 
there was no reason to pay interest at the 
rate of Re, le4-0 per cent. per mensem 
with half yearly resis. In the previous 
litigation 15 per cent. per annum simple 
interest was considered reasonable. In 
the present case we hold that the rate of 
interest should be reduced to 15 per cent, 
per annum simple. Learned Counsel for the 
plaintiffs-respondents has drawn our atten- 
tion to para. 25 of the written statements of 
Udai Prakash and Om Prakash which 
Show that two of the mortgaged properties, 
namely Dola and Basa Tikari were not 
ancestral properties of Udai Prakash and 
Om Prakash., In para. 25 of the written 
statement of Om Prakash it is stated : 

“Fateh Singh, Udai Prakash and Om Prakash 
have been transferring their property in the said 
villages separately and the share of Fateh Singh 
in Mauza Dola has long been sold by auction.” 

To the same effect is the written state- 
ment of Gandharap Singh. In view of this 
admission, it cannot be disputed that Udai- 
Prakash had full authority to dispose of his 
share in the aforesaid villages irrespective 
of legal necessity. Itis also apparent that 
Udai Prakash could not dispose of his 
minor brother’s share in those properties. 
We partially allow the appeal and modify 
the decree of the Oourt below as follows, 
The plaintiffs’ suit is decreed in full against 
the share of Udai Prakash in villages Dola - 
and Basa Tikari, The plaintiffs’ suit as 
against the mortgaged properties other than 
Mauza Dola and Basa Tikari is decreed as 
follows: (1) Rs. 4,861-10-6 -with pendente 
lite and future interest at the rate of 6 per 
cent. per annum; (2) Rs, 3,568-6-0 at 15 
per cent. per annum simple from February 
19, 1920. A fresh decree will-be framed 
by this Court under the provisions of 
O. XXXIV, r. 4, six months being allowed 
for payment by the defendants. Interest 
at the aforesaid rates will run until the 
date fixed for payment under this decree. 
The plaintiffs shall get their costs from 
Udai Prakash alone. The contesting defen- 
dants shall get their costs in proportion to 
their success from the plaintiffs. 


D. Decree modified. 
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BOMBAY HIGH COURT 
Civil Revision Application No, 44 
of 1940 ° 
July 4, 1940 


BEAUMONT, O, J. AND WassoopEw, J. 
SHANKAR VISHNU BURHANPURKAR 
—APPLIOANT 
versus 
MANEKLAL HARIDAS GUJRATHI 
— OPPONENT 

Contract—Debt contracted in Bombay discharged 
‘under C. P. Debt Conciliation Act (II of 1933)— 
Such discharge is no answer to suit filed in Bombay 
to recover the debt. 

Where questions arise as to whether the incidents 
of a contract should be governed by the lawof one e 
country or of another, the general rule is that all 
the rights and incidents arising under the contract 
are governed by the proper law of the contract, and 
the law of the contract is the law of the place where 
the contract was made. Where the law of one pro- 
vince of British India is distinct from the law of 
another province, thetwo provinces must be regard- 
ed for the purposes of this rule as foreign: countries 
inter se. Consequently where a debt contracted in 
Bombay Presidency has been declared to be dis- 
charged under O. P. Debt Conciliation Act, this dis- 
charge isno answer toa suit filed in a Court in 
Bombay Presidency to recover the debt. 


Mr. N. M. Hungund,for the Applicant. 
Mr, G. R. Madbhavi, for the Opponent, 


Beaumont, C. J.—This is a revision 
application against an order made by 
the District Judge of West Khandesh. 
It raises a question which is likely to 
become of growing practical importance, 
because of the habit, which seems to be 
extending, of introducing Conciliation Boards 
to settle debts of agriculturists. The ques- 
tion is how fara Civil Court in Bombay 
can entertain a suit to recover a debt which 
has been duly declared to be discharged. 
by the Debt Conciliation Board of the 
Central Provinces. The debt was incurred 
under a promissory note made on April 9, 
1933, by the defendan’ in favour of the 
plaintiff. The note was made at Nandur- 
bar, which is within this Province, and it 
is admitted that there is nothing in the terms 
of the promissory note which determines 
the law of the contract; therefore, under 
the ordinary rule, the law of the contract 
is the law of the place where the contract 
“was made. 

The ©. P. Debt Oonciliation Act 
was passed in the year 1933 and 
extends to the whole of the Oentral 
Provinces. A ‘debtor’ is defined as a 
person who earns his livelihocd mainly by 
agriculture and who falls within one of the 
descriptions of occupancy therein contained, 
most of which are not forms of occupancy 
known in this Province, Section 4 of the 
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Act Proyides that a debtor or any of his 
creditors may apply to the Board appoint. 
ed for the area in which any holding, land 
or village of the debtor, or any part thereof 
is situate, to effect, a settlement between 
the debtor and his creditors. Admittedly 
the defendant owns some land in the 
Central Provinces, and he made an appli- 
cation tothe proper Board to effecta settle. 
ment between him and his creditors. Under 
s. 8it is provided that if the Board thinks it 
desirable to attempt to effect a settlement 
between a debtor and his creditors a notice 
shall be issued to the creditors, requiring 
them to submit a statement of debts owed 
to them by the debtor, and then sub-s. (2) 
provides that every debt of which a state- 
ment is not submitted to the Board in 
compliance with the provisions of sub-s, (1) 
shall be deemed for all purposes and all 
occasions to have been duly discharged. 
Section 16 provides that no Civil Court shall 
entertain any suit in respect of the recovery 
of any debt which has been deemed to have 
Nan duly discharged under sub-s. (2) of 
B. Se 


It is admitted that the plaintiff was 
served with a notice of the proceedings 
under s, 8 requiring him to submit a state- 
ment of his debt, and he omitted to do so, 
and, therefore under the Act his debt was 
deemed to be discharged, and we are told 
that the Board made a declaration to that 
effect, The question, which arises, is whe- 
ther that discharge of the debt under tha 
0. P. Debt Conciliation Act is an answer 
to this suit which was filed by the plain- 
tiff in the Nandurbar Oourt to recover pay- 
ment of the amount due on the promissory 
note. ere questions arise as to whether 
the incidents of a contract should be 
governed by the law of one country or of 
another, the general rule is that all the 
rights and incidents arising under the 
contract are governed by the proper law 
of the contract, and in this case the law 
of the contract is the law of the place where 
the contract wasmade, Oneof the incidents 
which is governed by the law of the cone 
tract is the method of discharge of the con- 
tract. If under the proper law of the contract, 
such contract can be discharged by some 
method other than performance, such a 
discharge will be recognized in British 
India. The principle is stated in Dicey's 
“Conflict of Laws", 5th Edn., r, 126, p. 503: 

“A discharge from any debt or liability under 
the bankruptcy law of the country where the debt 


or liability is to be paid or satisfied is a discharge 
therefrom in England.” 
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= Bankruptey is, of course, one: method 
by which a debt may be discharged other 
than . by performance, but the same 
principle applies to any other special 
method of discharge. No doubt, the Pro- 
vince of Bombay and the Central Provinces 
are both part of British India, but, 
in my opinion, where the law of one province 
of British India is distinct from the law of 
another province, the two provipces must 
be regarded for the purposes of this rule 
as foreign countries inter se. In my view, 
the proper law of this contract is the law 
in force in the Province-of Bombay, and 
the contract cannot be discharged by a 
method recognized in the Central Provinces 
but not in Bombay. I think that the view 
of the learned District Judge was right, 
and a discharge of this debt under the 
O. P. Debt Oogneiliation Act is no defence 
to the suit filed in the Nandurbar Court, 
The application will be rejected with 
costs. 


Wassoodew, J.—I agree. 


D. Application rejected, 





LAHORE HIGH COURT 
Civil Revision No, 906 of 1939 
January 29, 1940 
Din MoHAMMAD, J. 
LORIND SINGH AND ANOTHER 
—PBETITIONER 
versus 
GULABSINGH—Responpents; 
Provincial Insolvency Act (V of 1920), 3. 16— 
Absence of finding that petitioning creditor is not 
proceeding with due diligenca—Order for substitu- 
tion, if can be made, 
. Unless a finding is arrived at by the Insolvency 


Court that the petitioning creditor is not proceed-. 
ing on his application with due diligence, no order ` 


of substitution can be made, because that iga con- 
dition ‘precedent under s. 16, Prov. Insol. Act. Far- 
ther, when once a Court grants leave to the peti- 
tioning creditor to withdraw his petition without 
making anorder unders, 16, it can be reasonably 
urged thatthe Oourt was satisfied with the conduct 


‘ of the petitioning creditor and did not suspectany- 


want of diligence on his part. 1:2 Ind. Oas. 285 


(1) and 177 Ind. Cas, 392 (2), distinguished. 

O. Rof an order of the District Judge 
Shahpur at Sargodha, dated June 29, 1939. 

Mr, Roop Chand, for the Petitioners. 

Mr. Mehr Chand Mahajan, for the Res- 
pondent. 

Order.—I am not satisfied that the order 
of the District Judge is not according to law. 
Under s. 16, Prov. Insol. Act, an Insolvency 
Court is competent to substitute as peti- 
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tioner any other creditor to whom the 
debtor may be indebted in the amount 
required.by the Act, when the petitioning 
creditor does not proceed with due diligence 
on his petition; but here substitution was 
ordered in different circumstances. The 
Peoples Bank which had originally lodged 
a petition against the debtor expressed its 
desire to effect a compromise with the 
debtor some months before the order was 
made granting leave to the Bank to withe 
draw, If theInsolvency Oourt was of the 
opinion that the conduct of the Bank 
amounted tosuch want of due diligence as 
sis contemplated by s. 16, it should have 
made an order substituting for the Bank 
one of the creditors qualified under the 
Act. This, however, the Court failed to do, 
On the other hand, it allowed several 
adjournments to the Bank to-enable it to 
mature the negotiations which were being 
conducted by the parties in relation to the 
compromise contemplated by them and 
eventually gave leave tothe Bank to withe 
draw the petition. Counsel for the petitioner 
relies on Sathappa Chettiar v. A. S. Chettiar 
Firm (1) and Raghuraj Singh v. Abdul 
Rahman (2), but in my view, neither of 
these judgments is in point. In the Ran- 
goon case, the learned Judges observed as 
follows: 

“The original petition was validly presented and 
could not be withdrawn without the leave of the 
Oourt. The case was clearly one in which the peti- 
tioner did ‘not proceed with due diligence on his 
petition and was further one in which fraud and 
Collusion were alleged. It was open to the appel- 
lantsto come in as creditors at any time while the 
insolvency proceedings were pending and it was 
opentothe Oourt to substitate them as petitioners 
for respondent No. 1.”. 

‘It is obvious that in that case no leave 
for withdrawal had been given as contem- 
plated by s. 14 and it was a clear case of 
want of due diligence, J have already indie 
cated that in such circumstances an Insol- 
vency Court is competent to make an order 
of substitution even without being moved 
by any creditor, Similarly, in Raghuraj 
Singh v, Abdul Rahman (2), it was held that 
where the order passed on the application of 
creditors for withdrawal was merely “fle,” 
it could not be said that those persons had 
expressly been allowed to withdraw and that 
without an order of the substitution the In- 
solvency Court could continue proceedings 
on the application of the creditor applying to 
be substituted under s. 16. That case too is 

(1) AIR 1929 Rang, 291; 122 Ind. Oas. 2857 R 
785; Ind. Rul. (1930) Rang. 157. 

(2) A I R 1938 Oudh 206; 177 Ind. Oas. 392; 1938. 
O W N 871; 11 R O 44; 1938 O LR417;14 Luck. 
164 (F B). 
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clearly distinguishable. In my view, unless 
a finding is arrived at by the Insolvency 
Court that the petitioning creditor is nots 
proceeding on his application with due 
diligence, no order of substitution can be 
made, because that is condition precedent 
under s. 16. I amfurther of the opinion 
that when once a Court grants leave to the 
petitioning creditor to withdraw his peti- 
tion without making anorder unders. 16, 
it can be reasonably urged that the Court 
was Satisfied with the conduct of the peti- 
tioning creditor and did not suspect any 
want of diligence on his part, I accordingly 
dismiss this petition. In the circumstance 
of the case, however, I make no order as to 
costs. 
8. Petition dismissed. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 6 of 1939 
` July 8, 1940 
BROOMFIELD AND Divatia, Jd. 
YESHWANT BHIKAJI VILANKAR— 
APPELLANT 


versus 
SADASHIV GOVIND AREKAR AND 
ANOTHER—RgsPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXV, 
r. 5—Interpleader sutt by tenant—Claim of party 
other than landlord must be consistent with title of 
landlord at commencement of tenancy. 

A tenant is not permitted to deny his lessor’e 
title atthe commencement of the tenancy, and, there- 
fore, in order that an interpleader suit may lie, 
the claim of the party other than the landlord must 
be consistent with the title of the landlord at the 
commencement of the tenancy in question. 


L. P. A, from the decision of the Lokur, J., 
reported in 182 Ind. Oas. 991. 


Messrs. A. G. Desai, and M, G. Chitale 
for the Appellant. Pa 

Messrs. G. N. Thakor. and Y. V. Dixit, 
for Respondent No. 1. 


Broomfield, J.—This is a Letters Patent 
appeal from a judgment of Lokur, J., and 
the question is as to the maintainability of 
an interpleader suit. The plaintiff, who is 
now the appellant, alleged that he took 
some land belonging to defendant No.2 
on an oral lease on November 1, 1927. 
He paid rent to defendant No. 2 in ace 
cordence with the lease up to July 1935. 
He then received notices both from de- 
fendant No, 2 and defendant No 1. De- 
fendant No, 2 somewhat superfiuonsly as 
it would seem, informed his tenant that 
he was not to pay the rent to defendant 
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No.1. Defendant No. 1 demanded that 
the rent should be paid to him. The 
Plaintiff then brought the suit and he 
said inthe plaint that he had no know: 
ledge as tc how defendant No. 1 claimed 
the land, that the demandsof defendants 
Nos. 1 and 2 were opposed to each other, 
that both made demands for the rent 
from him, and that he was therefore, 
compelled tg make them both defendants 
and bring the suit. The trial Oourt 
dismissed the suit as being barred by r. 5 
of O. XXXV, Civil P. O. On appeal, 
the District Judge reversed the decree and 
remanded the suit for disposal. In second 
appeal, Lokur, J., festored the decree of 
the trial Court. It may be mentioned 
that, as stated in the plaint, defendant 
No. 1 did not content himself with sending 
a notice tothe plaintiff, he actually filed 
a regular suit against him. e are ins 
formed that that suit has been decided, 
We are also informed that defendant 
No. 2 has brought asuit. That being so, 
itis difficult to see what necessity there 
can be for a suit by the plaintiff. How- 
ever that may be, we have to dispose of 
the legal point arising, which is whether 
the suitis barred by O. XXXV, r.5. 
That rule says that; 

“Nothing inthis order shall be deemed to enable 
agents to sue their principals, or tenants to sue their 
landlords. for the purpose of compelling them to 
interplead with any person other than person 
Dene claim through such principals or land- 
oras. 

The pointina nut-shell is whether idee 
fendant No.1 claims through defendant 
No, 2. The plaintiff has not alleged that 
in his plaint. Defendant No, 1 in his 
written statement says that he purchased 
the suit property from defendant No, 2 
on May 27, 1926, although by oversight 
the property was not mentioned in the 
sale-deed, He alleged that it was he, 
and not defendant No, 2, who had leased 
the suit property to the plaintiff, Defen- 
dant No. 2 referred to this sale of May 
27, 1926, but said that it was benami, 
hollow and without consideration. He 
denied the assertion of defendant No. 1 
that the suit land was intended to be 
included in the deed. On these pleadings 
it appears thatthe dispute is as to 
whether defendant No. 1 or defendant 
No. 2 isthe owner of the property, and 
whether the plaintiff isthe tenant of defen- 
dant No, 1 or defendant No. 2. Nothing 
in the pleadings would seem to justify 
the conclusion that defendant No. 1 claims 
under defendant No.2 who, according to 
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the plaintiff, is his landlord On the 
contrary, the claims would -séemi- to’ be 
adverse to one another and inconsis- 
tent. -E 

The learned District Judge appears to 
have found that thete was no transfer of 
the property by defendant.No. 2 to defen- 
dant No.1 in May 1926, and having so 
found, he says that it is clear that 
defendant No. 1 claims the property 
through defendant No, 2. That conclusion 
however does not seem to follow from the 
premiss. If defendant No, 1 has no title, 
heis notclaiming through defendant No. 
2 or any one else. 4 
who appears for the appellant puts the 
argument inthis way. The plaintiff cays 
that defendant No.2 is his landlord. As 
the suit property was not in fact included 
in the sale deed by defendant No, 2 to 
defendant No. 1, defendant No. 1 got no 
title. He bas only aright to get the deed 
rectified ora supplementary deed. There- 
fore defendant No. 1 claims through de- 
fendant No. 2. This, as I said before, 
seems to be a non sequitur. If nothing 
passed by this saleedeed in May 192%, 
defendant No.1 cannot be said to derive 
any right from defendant No. 2 orto claim 
under Him. ` 

Learned Counsel for the appellant sought 
to rely on the rule of English Law, which 
is referred to by Lokur,J.,in his judg- 
ment and also in -Orr v. Chidambaram 
Chettiar (1), The rule is that an inter- 
pleader: suit is only maintainable if the 
landlord subsequent to the letting has 
done some act whereby his right to recover 
the rent is entangled. The circumstance 
relied on here is that on February, 1928, 
defendant No. 2 made a statement before 
the revenue authorities to the effect that 
the land in suit was intended to be con- 
veyed to defendant No. 1 and had been 
omitted from the sale-deed through over- 
Bight, However, as Lokur, J. has pointed 
out, this statemeat of defendant No, 2, 
if it had any legal effect at all, could only 
validate the sale-deed of May 1926. De- 
fendant No. 1 would acquire no right, nor 
would defendant No. 2’s right to recover 
rent be entangled or interfered with, as 
from the date of the statement. The basis 
‘of the English rule isthe principle under- 
lying s. 116, Evi. Act. A tenant is not 
permitted to deny bis lessor’s title at the 
ccmmencement of the tenancy, and there- 
fore in order that an interpleader suit may 
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lie, the claim of the party-other . than the 
landlord must be consistent . with the title 
of the landlord at the -commencement of 
in question. The plaintiff 
therefore is in this dilemma, Either dee 
fendant No.1 has no title at all, in which 
case he cannot be said to be claiming 
through defendant No. 2, or he acquired 
his title before thelease and his claim 
is inconsistent with the title of the 
lessor. 

Afurther argument was sought to be 
based on the use of the word “compelling” 
in O. XXXV,r. 5, Mr. Desai says that 
there is no question of compulsion of the 
landlord in this case because defendant 
No. 2 has not objected that the suit is not 
maintainable. In fact, he seems to have 
been pertectly willing that the suit should 
proceed, and defendant No. 1’s case is that 
the plaintiff and defendant No. 2 are acting 
in collusion. However we do not think 
that the plaintiff can get out of the difficulty 
arising from r. 5 in this way, Section 116, 
Evi. Act,seems tobe the answer to this 
argument also. That rule, as I have said, 
prevents a tenant from denying the ‘title 
of the landlord at the commencement of 
the tenancy, Therefore he cannot bring a 
suit in which a claim inconsistent with his 
landlord’s title at that time is to be litigated. 
In our opinion, Lokur, J.,is right., We dis- 
miss the appeal with costs. 


D. Appeal dismissed. 


RANGOON HIGH COURT ` 
Special Second Appeal No. 255 
of 1938 
March 19, 1940 
Mya Bu AND Mossrty, JJ. 
MAUNGMYA MAUNG— 
; APPELLANT 
versus | 
A. R. M. M, MEYAPPA CHETTYAR’ - 
BY ITJ AGENT A. T, S. P. - ? 4 
ARLARGIRI SAMI VELLA— 
RESPONDENT 

Registration Act (XVI of 1908), 3. 32—Obligor pre- 
sent at time of presentation but not joining it, nor 
presentation done at his request or on his behalf— 
Presentation, if made by him. 

No doubt it is not necessary for the physical act 
of presentation to be performed by the presenter, ` 
But it is necessary to show more than mere attend. 
ance for the purpose of admitting execution; it ig 
necessary to show, that the obligor joined in the 
presentation ; or, that presentation was made at the 
wanes of the obligor: or, on behalf of the obligor, 
Where all that has been shown in the case is that the 
obligor was present at the time of presentation, and 
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‘not that he joined in it or that it waa done at his 
request andon his behalf it cannot be said that the 
presentation was made by him. š 

(Oasa-law referred to.) 


Mr. Hla Min, for the Appellant. 
Mr, P. S. Chari, for the Respondent. 


_ Mosely, J.—This appeal was remanded 
for a finding on a cross-objection as to 
whether the presentation for registration 
was made by the mortgagee, the plaintif- 
respondent or by his father, who admit- 
tedly heid no power on his behalf. It has 
been found, and is now admitted, that the 
mortgage deed was presented for regist- 
ration ‘by'the mortgagee’s father. It is 
however further argued that a presenta- 
tion valid under e. 32, Regis. Act, 
was made because the mortgagor was pre- 
sent at the time of presentation, The only 
evidence on the subjectis at p. 87 of the 
record, where Maung Mya Maung stated : 

“A, R. M. N. Meyappa (the mortgagee's father) 
himself presented that mortgage deed for registra- 
tion atthe Sub-Registrar’s Office. I was then with 
them (i. ¢., Meyappa and the writer of deed).” 

The leading case on the subject is the 
decision of their Lordships of the Privy 
Council in Jambu Prasad v. Mohammad 
Aftab Ali Khan (i). That was an 
appsal from a judgment of the High Court 
in Jambu Prasad v. Muhammad Aftab Ali 
Khan (2). The judgment of the High Court 
{at p. 336*) sets out that it was not proved 
that the mortgagors were present when 
the document was presented, aud that all 
that could be inferred from the mortga- 
gors’ endorsement was that they attended 
the office on the same day as the document 
was presented, that is, of course, for the 
purpose of admitting execution. If is to 
be noted thatthe judgment of their Lord- 
ships (at p. 5971) does not make it clear that 
the mortgagors were not present at the 
time of presentation hut nly says that the 
mortgagors had attended to admit that they 
had executed the deed and that they did 
not present them for registration. In a 
subsequent judgment of their Lordships 
Bharat Indu v, Hamid Ali Khan (8) this 
previous judgment was misunderstood, 
and it was said that the mortgagora in 


(1) 37 A 49; 28 Ind. Cas. 422; AI R 1914 P O 16; 42 
TA 22;190 WN 282; 13 ALJ 129;17MLT 148; 
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413; (1915) M W N 592 (P O). 

(2) 34 A 331; 15 Ind. Oas. 881; 9 AL J 420, 

- (3) 42 A487; 58 Ind. Oas. 386; AIR 1921P © 93; 
47 IA 177; 18A L J717;39 ML JA; (1920 M W N 
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Khan (1) had been present “ai the same 
time,” i. e., at the time of presentation. 


In Jambu Prasad. v. Mohammad Aftab 
Ali Khan (1) it was laid down that s. 32 
is imperative; See also Amba v, Shrinivasa 
Kamathi (4) a decision of their Lordships 
tothe same effect. It was said that its 
provisions must be strictly followed, and 
that a Registrar had no jurisdiction to 


register a document unless he is 
moved to do so by a person who has 
executed it, or claims under it, or 


eby the representative of sucha person. Ib 
was further statetl that executantsof a 
deed who attend to admit execution cannot 
be treated forthe purpose of this section 
as presenting the deed for registration, 
They would no doubt be assenfing to the 
registration, but that would not be suffi- 
cient to give the registering officer jurise 
diction. One of the objects of the section 
wasto make it difficult for persons to 
commit frauds by means of registration 
under the Act, and it was the duty of the 
Courts in India not to allow the impera- 
tive provisions ofthe Act to be defeated, 
Bharat Indu v. Hamid Ali Khan (3) which 
is relied on by the appellant here is a 
decision on a different point. It was held 
there by their Lordships that although the 
original presentation was by a person not 
entitled to present the document for 
registration, yet that defect was cured by 
the Registrar taking the document to the 
house of the executant who was ill, who 
thereupon admitted execution. It was 
found that the first presentation was ins 
operative but that the executant himself 
was the real presenter and treated as such. 
These cases were discussed in Halima v. 
Khairunnissa (5). Jambu Prasad v, 
Mohamad Aftab Ale Khan (1) was followed 
in A.M. V. Chetty Firm v. Subaya (6) a 
case where the person who presentsd the 
document for registration was actually 
present atthe time of registration and 
acquiesced in it. Official Receiver v. 
P.L. K. M. R.M. Chettyar Firm (7) was 
a case where oral evidence was allowed 


{4) 26 0 W N 363; 68 Ind, Oas. 754; A I R1922P 0 
135: 14 L W 575 (P O). 
mo) 3 R 398; 91 Ind, Oas, 644; A I R 1928 Rang, 


(6)9 Bur. LT 197; 37 Ind, Cas, 26;4 IR 1917 
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(D9 R 170; 131 Ind. Oas. 767; A IR1931P O 75; 
3506 W N 577; Ind. Rul. (1931) P O 159; (1932) A L d 
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to be given to show that the executant, who 
was present when a document was pre 
‘sented for registration by a person not 
competent to do so, was the real pre- 
senter in spite of an*inaccurate endorses 
ment made by tte Sub-Registrar showing 
an unauthorized agent to be the pre- 
Benter.. 

No doubt it is not necessary for the 
physical act of presentation. to be per- 
formed by the presenter: Barkhurdar Shah 
v. Sat Bharat (8) at p. 575. But it is necessary 
to show more than mere attendance 
for the purpose of admitting execution: it 
is necessary to show, as their Lordshipy 
of the Privy Council remarked in Ma Shwe 
Mya v, Maung Ho Hnaung (9) that the 
obligor joined in the presentation; or, as 
is said in Deo Singhv. Rani Dulaiya, 
135 Ind. Cas. 232 (10) that presentation 
was made at the request of the obligor; 
or, again, as was said in Satrohan Singh v. 
Ganga Bakhsh Singh, 49 Ind, Cas, 375 (11), 
on bebalf of the obligor, All that has 
been shown inthe present case was that 
the obligor was present at the time of 
presentation, and not that he joined in 
it or that it was done at his request and 
on his behalf. It cannot, therefore, be said 
that the presentation was made by him. 
The cross-appeal will be dismissed with 
-costs, 

Mya 8u,J.—I agree, 


8, Order accordingly. 


(8) 15 L 563 (575); 132 Ind Oas, 881; Ind. Rul, (1931) 
Lah. 705; A I R1931 Lah. 677. ` 
(9) 50 O 166; 70 Ind. Oas. 937; A IR 1922P 0 359; 
491A 395: 31 M LT 304; 17 W 213; 3870 Ld 
348; 270 W N 533; 44M L J 732,2Bur.L J 264 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No, 27 of 1939 
September 20, 1940 
Mir Auman AND Scort, JJ. 
GIAN OHAND L. RADHA KISHAN— 
PETITIONER 
versus 
MOHAMED YAQUB KHAN FAQIR 
MOHAMED KHAN anD 0THERB— 
RESPONDENTS 


N.-W, F. P. Courts Regulation of {I of 1931), s. 34— 
Valuation of suit below Rs. 1,000~Revision is barred 


by s. 34 and Government of India Act, 1935, (25 & 26 


GIAN OHAND V. MOHAMMED YAQUB KAAN (PESH.} 
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Geo. V, Ch. 42), s. 224—Civil Procedure Code (Seco 
amendment) Act (IX ef 19387)—~-Suit filed on May i 
1937, transferred to another Judge and registered 

im on June 3, 1937—Daite of institution of suit. 

Section 34, N-W. F. Province Courts Regulati 
and 6, 224, Govt, of India Act, araa bar to the exerci 
of jurisdiction on the revision side by the Judici 
Commissioner's Court where the valuation of the s 
is below Rs. 1,000. 

Quaere—Where the suit had been institut 
on May 31, 1937, in the Oourt of the Senior Su 
Judge and was transferred by the Senior Sub-Judge 
Sub-Judge, Second Class, and registered by the latt 
on June 3, 1937, whether the date of the instituti: 
of the suit be considered to be June 3, 1937, or Mi 
31, 1937, 


O. R. of an order of the Addition: 


Judge, Peshawar Division, dated Decen 
ber 8, 1938. 


Mr. Gokal Chand Kohli, for the Pet 
tioner. 
Mr, Ganesha Khan, for the Respondents. 


Soofi, J.—Gian Ohand petitioner oł 
tained a money decree against Mohame 
Yaqub Khan, Rebmat and Mchame 
Yaqub for a sum of Rs. 880 with costs. Du 
ing the execution of that decree Mohame 
Yaqub Khan made a verbal objection the 
under Act IX of 1937 the first Rs. 100c 
his salary and half of the balance c 
his salary were exempt from attachmen 
His objection was rejected by the execul 
ing Court. The Appellate Court accepte: 
the appeal and allowed the objection 
The decree-holder Gian Chand has com 
up on revision. The revision was admittec 
by a Judge of this Court for reference ti 
the Bench for an authoritative decision or 
the point as to what should be consideret 
to be the date of the institution of the suil 
In the present case such date was materia] 
The suit had been instituted on May 31 
1937 in the Court of the Senior Sub 
Judge. It was transferred by the Senio: 
Judge to Sub-Jadge, Second Olass, anc 
registered by the lafter on June 3, 1937 
Act IX cf 1937 would be applicable 
if the date of the institution of the 
suit be considered to be June 3, 1931 
but it would not be applicable if the date 
of the institution of the suit be considerac 
to be May 31, 1937. There is divergence 
of opinion amongst the various Higt 
Courts on the point. 

At the hearing of the petition a prelimi: 
nary objection was taken by the learned 
Oounsel for the respondents, that the revi- 
sion was not competent, because under 
B. 34, sub-s. 1 ,proviso (ièi), no application 
for revision is to be admitted in a small 
cause under the value of Rs. 1,000, The 
valuation of the suit, the learned Counsel 


1941 


continued, was the valution in the plaint, 
and not the valution of the decree includ- 
ing the amount of costs, Although include 
ing the costs the amount is Rs. 1,025-8-0, 
but the decree really is for a sum of 
Rs. 880. That was the valuation of the 
suit too. Thus the valuation of the suit is 
below Re. 1,000, and it was urged thata 
revision was consequently not competent, 
We have heard the learned Counsel for 
the petitioner. He argues that the Court 
has inherent power for interference on the 
revision side if there has been a substantial 
injustice. The learned Counsel for the 
respondents has referred us to s. 224, 8. (2), 
Govt. of India Act, 1935, which reads as 
follows: 

“Nothing in this section shall be construed as 
giving to a High Court any -jurisdiction to ques- 


tion any judgment of any inferior Court which is 
not otherwise subject to appeal or revision.” 


_ We come to the conclusion that the pre- 

liminary objection must prevail. Section 34, 
N. W. F. Province Courts Regulation and 
8. 224, Govt. of India Act, are a bar to the 
exercise of jurisdiction on the revision side 
by this Court in this case, We, therefore, 
dismiss the revision petition with costs 
without giving a finding on the question 
on which a reference has been made to 
the Bench. Pleader’s fea Rs. 16. 


8, | Petition dismissed. 


__ FEDERAL COURT 
Civil Appeal Case No. IIE of 1940 
December 6, 1940 
GWYER, O. J., SULAIMAN AND 
VARADAOHARTAR, J. 
LACHMESHWAR PRASAD SHUKUL 
AND OTHERS—APPLIGANTS 
versus | 
KESHWAR LAL CHAUDHURI AND orages 
—-RESPONDENTS 

Practice — Subsequent gvenis — S. 7, of the new 
Bihar Money-lenders (Regulation of transactions) 
Act (VII of 19991, coming into force after date 
of decision of High Court—Federal Court, if can 
decide question on the section —S. 7, scope of— 
Part of debt found binding — Interest allowable— 
Limits of —-Mazimum, whether original actual debt or 
that which was found binding — Federal Court— 
Practice—New point—Point raised not covered by 
certificate under s. 205 (1), Government of India Act 
1935 125 & 26 Geo. V, Ch. 42) — Certificate under 
O.XLYV,+r. 3, Ciril Procedure Code, if essential— 
Civil Procedure Code (Act V of 1908), 0 XLV,r. 8 
—Noorderunder r,8—Federal Court, if can exercise 
jurisdiction. 

The Federal Oourt is entitled to take into account 
legislative changes since the decision under appeal 
was given. Consequently the Federal Court can 
give relief to a party unders, 7 of the new Bihar 
Money-lenders Act VII of 1939, though it hes been 
enacted only after the date ofthe decision of the 
High Oourt, [p. 659, col, 1.] 
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[Foreign and Indian Oase-law referred to.) 

The finding in a case that out of the sums dus 
under the bonds only Rs. 34,492-11-6 and Rs. 4,949-8-0 
respectively were binding on the joint family doesnot 
imply that as between the lender and the borrower 
there was not a valid conteact of loan under which the 
whole amount could hava been recovered from the 
borrower by having recourse to his separate pro- 
perties, and, if only effective steps had been taken 
during his lifetime, even from his share in the joint 
family property. The party is no doubt entitled to 
rely or the rules of the Hindu Law and to limit 
their liability "to the binding portion of the debt ; 
but on that portion interest will be calculated in 
accordance with the terms of the contract, except 
where the Court finds reason to reduce the contract 
rate. If and so far as the party claims the benefit 

of s. 7of the Actof 1939, the limitation on the 
amount of interest fan @nly be imposed in terms of 
the section and not by reading into it any rule 
derived from the personal law of the parties, Oon- 
sequently in determining the extent of the liability 
for interest under s. 7 ofthe Act, the maximum pay- 
able up to the date of the institution of the suit must 
be held to be thesume actually advanoed and not the 
sums which have been held to bethe debts binding 
on the party. 187 Ind. Cas, 622, distinguished. [p. 
668, cols, 1 & 2,] í 

Quere.—Whether a separate certificate is needed 
under O. XLV, r. 3, Civil P. O , before a party can 
raise before the Federal Court any question besides 
the one covered by the certificate under s. 205 (1) of 
the Constitution Act. [p 669, col. 2.] 

Obiter per Varadachariar, J., Sulaiman J., contra. 
— Though the scheme of O, XLV implies that, till the 
High Court makes the order under r. 8, declaring 
the appeal admitted it still retains a measure of 
control over the proceedings, such an order is not & 
condition procedent to the exercise of jurisdiction by 
the F'ederal Court. [p. 670, col. 1.] 

Dr. Narain Prasad Asthana, Advocate- 
General of the United Provinces (Mr. 
Raghbir Singh, Advocate, Federal Oourt, 
with him), instructed by Mr. T, K. Prasad, 
Agent, for the Appellants. 

Bir. B. L. Mitter, Advocate-General of 
India (Major Surendropal Singh, Advocate, 
Federal Court, with him), instructed by Mr. 
B. Banerji, Agent, for the Respondents. 

Gwyer, C. J—In this case I find myself 
entirely in agreement with the judgment 
to be delivered by my brother Varada» 
chariar, wnich I have had an opportunity 
of reading, I do not think it necessary 
therefore to deliver a judgment of my own; 
but, with regard to the question whether 
the Court is entitled to take into account 
legislative changes since the decision under 
appeal was given. I desire to point out 
that the rule adopted by the Supreme Oourt 
of the United States ia the same as that 
which I think commends itself to all three 
members of this Court. In Patterson v.. 


State of Alabama (1). Hughes, O, J. said + 
“We have frequently held that in the exercise of 

our appellate jurisdiction we have power not only to 

correct error in thejudgment under review but to 

make such disposition of the cass as justice requires, 
(1) (1934) 294: U S 600 (607). 
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And in detérmining what justice does require, the 
Court is bound to consider any change, either in 
fact or in law, which has supervened since the” 
judgment was entered”. 

This view of its powers was re-affirmed 
by the Court in a cast decided as recently 
as March last: Minnesota v. National Tea 
Co. (2). 

Sulaiman, J.—The facts of the case are 
given in the judgment of my brother. 1 
propose to consider separately e few points 
of law that have created difficulties. 

As would appear from the orders passed 
by the Federal Court in this case on the 
March 5, 1940 (formerly case No. 14 of 1939) 
Lachmeshwar Prasad Sgukyl v. Girdhari* 
Lal (3), the High Court after granting a 
certificate under s. 205 (1) of the Act (Govt. 
of India Act, 1935), declined to extend the 
time for making the deposit, required by 
O. XLV, r.°7, Civil P. O. (Civil Procedure 
Code, 1908), and therefore did not admit the 
appeal, The appellants were, however, 
excused by this Court from compliance with 
so much of O., X, F.O.R. (Federal Court: 
Rules) as required them to get the record 
prepared and printed in the High Oourt, 
and to lodge their petition of appeal within 
sixty days of the admission of the appeal 
by the High Court. 

The Bihar Money-lenders Act (IL of 
1938) (read with Act V of 1938) was repeal- 
ed andreplaced by Act VII of 1939, which 
came into force in May of that yegr. 
Although the High Court did not declare the 
appeal admitted, the appellants lodged their 
petition of appeal in December 1939, 
urging inter alia that s. 11 of the old Act 
was not void and thatin any cases. 7 of 
the new Bihar Act was applicable. They 
also raised a number of other grounds 
relating to the merits of the case, The 
plaintiffs filed a cross-appeal, which they 
have withdrawn, Without re-arguing the 
point, Sir B. L. Mitter, the Advocate-General 
of India, has “formally” objected to the 
appeal. 

Competency of the appeal.—Tre difficulty 
to be considered arises out ofr. 17, which 
has been added to O. XLV, Civil P. C. by 
the Adaptation Order [Govt. of India (Ad- 
apation of Indian Laws) Order, 1937], The 
powers of the Judicial Committee are very 
wide, and the fulland unqualified exercise 
of His Majesty’s pieasure in receiving 
appeal to His Majesty in Council is ex- 
pressly saved bys, 112 (1) (a), Oivil P. O. 

(2) (1940) 309 U 8 551 (555). 

- (3 (1940) 3 F LJ 15,187 Ind. Oas. 670; 21 P LT 
309: 6 B R543; A I R 1940 F O 25; 12 RF O 33; (1940) 
MW N 464; 1940 OL R, 300; 71 OLJ 3271; 42 PLR 
312; (1940) Kar (Œ O) 1 Sup Œ 0). 
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The Federal Court has no power to entertain’ 
an appeal by giving a special leave. 
Section 205 of the Act apecities the case 
when an appeal would lie to this Oourt. 
Section 293 of ihe Act provides for adapta- 
tions and modifications of existing Indian 
Laws by an Order in Council. The Adapta- 
tion Order has, with a few modifications, 
made O. XLV, Civil P. O. applicable to 
Federal Court appeals. 

As unders. 109, Civil P. C., the right to 
appeal to His Majesty in Oouncil can be 
modified only by an Order in Council, such 
an order was issued on the Apri) 17, 1920, 
and deals with the procedure to be followed. 
in the Indian High Courts, while the Judi- 
cial Committee Rules, dated May 2, 1925, 
deal with the practice in the Privy Oouncil, 
as saved by s. 112'(1) (b), Civil P. O. Under 
s. 214 (1) of the Act, the Federal Court has. 
been given power to make rules for regulat- 
ing generally “the practice and procedure 
of the Court”, and even under s. 109, read 
with s. 111 (A), Civil P. O., it may in cases to 
which that section relates, have power to. 
make, rules: but so far it has not madeany ex- 
press rules amending O. XLV, Civil P. O. On. 
the other hand, in deference to the Adaptae 
tion Order, assuming it to be intra vires, the 
Federal Court also has by its own OU. TX, 
r. 1, made ©. XLV, Civil P. C., as modified, 
and adapted, applicable to appeals to it. This 
O. IX, F. 0. R., governs the procedure when 
the matter is still before the High Court. 
Order X, F.O. R., which begins with the 
heading “Procedure after admission of 
appeal” deals really with the “practice and 
procedure” of the Federal Court. Rule 3 
states that the petition of appeal is to be 
lodged in the Federal Court after “the 
admission of the appeal by the High Gourt 
appealed from”. 

One result of r.47 having been added to 
O. XLV, Civil P. O. by the Adaptation 
Order is that when the only ground of 
appeal stated in the petition is a constitu- 
tional one, even then like proceedings, 
except the security for costs, are to be had 
thereon as if a certificate under O. XLv, 
r.3 had been granted. The deposit of the 
amounts required to defray the expenses- 
of translating, transcribing, indexing and 
transmitting a copy of the record, and also 
of the amounts required to defray the ex- 
penses of printing such copy within the 
prescribed time, still remains necessary. 
under r. 7. A necessary consequence is- 
that under r. 8, the High Court, after the 
deposit has been made to its satisfaction, 
has to “declare the appeal admitted”, and. 
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then “give notice thereof to the respon: 
dents”, and to transmit the record to the 
Federal Oourt, The proceedings must be, 
deemed to be pending in the Oourt, s9 
long as there is a mere application for leave 
to appeal, even though the certificate re- 
quired by s. 205 of the Act has been 
granted. But as soon as the required 
amounts have been deposited to the satis- 
faction of the Court, and the Court bas 
declared the appeal “admitted”, the matter 
becomes open to the Federal Oourt. Indeed, 
the record is transmitted only after such 
admission of the appeal. 

Order XLV, Civil P. O., itself shows the 
distinction between the two stages—before 
and after the admission of the appeal. 
Before tbe admission, the Oourt may 
revoke the security and make further 
directions thereon (r. 9), But after the 
admission, if the security appears inadequate 
or further payment is required for the purpose 
of translating, transcribing, printing, 
indexing or transmitting the copy of the 
record, the Oourt may order the appellant to 
furnish further security, or make further 
payments (r. 10), but if he fails, it can only 
stay proceedings and await the order of 
the Federal Court. This obviously implies 
that after the admission of the appeal, it 
has passed out ofthe absolute control of 
the High Court. Rule 13 (1) also speaks of 
the grant of a certificate for the “admis. 
sion” of an appeal. 

This interpretation of O. XLV, r. 8, Civil 
P. O., is borne in mind in the Order in 
Council, dated April 17, 1920, which 
maintains the same distinction between 
the twostages. Under r. 8, an appellant 
who has obtained the certificate may at 
any time “prior to the making of an 
order admitting the appeal” withdraw 
the appeal. kule 9 also refers to a 
case where the appellant fails to apply 
with due’ diligence “for an Order admite 
ting the appeal”. Rules 10, 11 and 12 
relate to an appellant “whose appeal has 
been admitted’. Rule 13 refers toa psriod 
between “the admission of the appeal” 
and the dispatch of the record, and in 
case of delay to “the appeal not being 
effectually prosecuted”. 

Similarly, the Judicial Committee Rules, 
1925, maintain the same distinction. 
Rules 11 makes it incumbent on the appel- 
lant to take steps for the transmission of 
the record “as soon as the appeal has been 
admitted”, requires the High Court Regis» 
trar to certify to the Registrar of the 
Privy Oouncil that the respondent has: 
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received notice or is aware of “the Order 
of the Court appealed from admitting the 
appeal”, and in case of failure, it is the 
Registrar of the Privy Council who calls 
for an explanation, gand the appellant may 
have to show cause befors the Privy Council. 
Under r, 29 the petition of appeal is to be 
lodged after the arrival of the record in 
England, Rule 30 requires that the peti- 
tion of appeal should recite the principal 
steps in the proceadings “down to the 
admission of the appeal’. Under r. 32, 
even if the appeal is desired to be withdrawn 
before the lodging of the petition of appeal, 
notice has to be given io the Registrar 
of the Privy Gouneil and not direct to 
the Registrar of the High Court, Rule 43 
also shows that the admission of the appeal 
is regarded as a crucial stage. 

As already pointed sut O. X, F. O. R. 
also was intended to apply tb the stage 
after the admission of the appeal, and r. 3 
requires the lodging of the petition of 
appeal after the admission” of the appeal 
by the High Court, 

It would therefore appear that the 
admission of the appeal by the High 
Court is its final judicial act, after which 
it must given notice of the appeal to the 
respondent. When the High Court has 
to be satisfied as to the sufficiency of 
the security, and that applies to all cases 
under O. XLV, Civil P. O., I am unable to 
hold that the declaration that the appeal 
is admitted is a mere ministerial or adminis- 
trative act, and not a judicial one. Barring 
cases in which special leave may be granted 
by the Privy Council, it would be impos- 
sible for an appellant to go straight to 
the Privy Council, without his appeal having 
been admitted by the High Oourt, As 
there can be no question of any special 
leave for appeal being granted by the 
Federal Court, it would seem that so 
long as O. XLV, r. 8, Civil P. O., remains 
applicable, an appellant cannot come to 
this Court without his appeal having been 
admitted by the High Court. 

Under O. XXXVII, 7.1 (which is based 
on r. 83 of the Judicial Committee Rules) 
we undoubtedly have full power toexcuse 
compliance with any of the Rules of the 
Federal Court, but this power is with refer- 
ence to the Rules made by the Federal 
Court itself, as indicated by the expression 
“these Rules”. Such a power cannot extend 
to excusing compliance with the Rules of 
the Oivil P. O. in particular O. XLV, 
which have been made applicable to Federal 
Court appeals, not only by our own 
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O. IX, r: 1, but also by the Adaptation 
of Indian Laws Order. No doubt under 
O. XXXVII, r. 1, the Federal Court may 
give such directions in matters of practice 
and procedure as it shall consider just and 
expedient: but it is extremely doubtful 
whether such “directions” can be in 
supersession of O. XLV, Civil P. O. in the 
absence of any rules amending it, sc as 
to dispense with the necessity of the High 
Conrt directing the appeal to be admit- 
ted. 

In the cage before us,the Federal Court 
excused the appellants from complying 
with the requirements of O. X, rr. 1, % 
and 3, F. O. R., whick weuld mean cone 
doning the delay caused by them, exempt- 
ing. them from getting the record printed 
and removing the time limit for lodging 
the appeal, Butrr. 1, 2 and 3 of O. X 
were intended to apply and do in fact 
apply to the stage after the appeal has 
been admitted, asis also apparent from the 
heading of that Order. The effect of 
excusing the appellants from complying 
with these rules would not be to excuse 
them from complying with the rules of 
O. XLV, Civil P. C., which contemplate 
the admission of the appeal by the 
High Oourt before the record is transmit- 
ted to this Court, and the petition of 
appeal is lodged here. 

In my order dated March 5, 1940, I 
had said, “There was no absolute nedes» 
sity to make the whole of O. XLV, Oivil 
P. ©., applicable to Federal Court appeals, 
even where the only ground taken were 
a constitutional one”. I would now go 
further and say, with the utmost respect, 
that it was a mistake to make the whole 
of O. XLV, applicable to a case where 
a certificate under s. 205 (1) of the Act 
has been granted. Order XLV, has not 
been made applicable to appeals which 
lie independently of s. 109, for instance 
an appeal by special leave to the Privy 
Council. In the same way it should not 
have been applied to a case where there 
is a statutory right of appeal under s, 205 
of the Act. Oases where an appeal would 
lie by virtue of s. 169, Civil P, O., would 
by different, because that section itself 
confers such a right of appeal “subject 
to the provisions hereinafter contained”, 
including O. XLV. In such cases the 
right of appeal can be exercised only in 
accordance with the procedure prescribed in 
that Order. It is most unfortunate that 
appellants, who have a statutory right to 
come up to the Federal Court under s. 205 ° 
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of the Act, and quite independently of 
s. 109 of the Code, should be hampered by 
fhe rules laid down ia O. XLV, Oivil P. O. 


which had been meant for different classes . 


of appeals altogether. 

Applicability of the new Aect.—As regards 
our applying the Bihar Money-lenders 
Act (VII of 1939), Sir B. L, Mitter, the 
Advocate-General of India, objects that 
we kave no power to apply it atal. His 
contention is that the new Act affected 
the respondents’ vested righis, obtained 
under the High Court’s decree, and they 
should not be adversely affected. He has 
further urged that s. 7 applies only when 
the High Court is hearing an appeal or 
revision from an inferior Court. He sought 
to distinguish the Privy ‘Oouncil case 
K. C. Mukherjee v. Ram Ratan Koer (4), 
relied on in the judgments delivered in 
Shyama Kant Lal v. Rambhajan Singh (5). 
His argument is that in the Privy Council 
case the new Act was retrospective, because, 
even as regards past transfers, it had pro- 
vided that “every person claiming an 
interest as landlord,..shall be deemed to 
have given his consent, etc.” No doubt 
the Act had a retrospective action, but 
the absolute and irrebuttable presumption 
of consent would be drawn by Oourts after 
the comizg intoforce of the Act, Never- 
theless, their Lordships took that Act into 
account, regarding the suit as still pende 
ing. In Shyama Kant Lal's case (5), I had 
pointed out in my judgment that it was 
a converse case where a new Act, passed 
during the pendency of the Privy Oouncil 
appeal, had taken away the appellant’s 
rights, which he was proposing to enforce. 
It was also pointed out that in England 
where appeals are by way of “‘reshearing”, an 
Appellate Court grants relief according to the 
new law which has come into force in 
the meantime, evcen “though the judgment 
of the inferior Oourt had been correct 
according to the law as it then stood. 
Quilter v. Mapleson (6). See also Ati-Gen. 
v. Birmingham Tame and Rea District 
Drainage Board (7), where it was re-affirm- 

(4) 63 I A 47; 160 Ind. Oae. 105 (2); 15 Pat, 268; 
A IR 1936 P 049; 1936 O L R69; 1936 AL R10); 
8 R P O 142; 40C W N 263; 17 P L T 26; (1936) M W 
N 35;2 B R 225; 70M LJ 105; 62 OLJ 419; 43L W 
336 (PO). 

(5) (1939) F O R 193; 182 Ind. Cas. 161; A I R 1939 
F O 74; 1939 O L R 399; 12R FO1; 5B R756; 20 P 
L T 473; (1939) M W N 674;43 OWN F O 68; (1939) 
Kar. (F O) 165 Sup;71 OL J 369; (1939) 2M LJ 45 
Sup; 2 F L J 183 (F 0). 

O (1882) 9 Q B D 672; 52 L J Q B44; 31 W 


(7) (1912) A O 788; 82 L J Oh. 45; 107 L T 353; 76 3 
P 481, 
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e 
ed that “An appeal to the Court of 
Appeal is by way of re-hearing, and the 
Gourt may make such order as the Judge 
of the first instance could have made ff 
the case had been heard by him at the date 
on which the appeal was heard”. It wasin 
that view that I had preferred to base 
my judgment first on the ground thats. 16 
of the old Bihar Money-lenders Act, which 
had been impugned, was in fact not void, 
and that the High Court’s view on that 
point was, in my opinion, not correct. Dr. 
Asthana, the Advocate-General of the 
United Provinces, on the other hand has 


urged that we are bound to apply s. 7, 


of the new Bihar Act, which has replaced 
the old s. 11. 

The decree of the High Court is not yet 
final, as an appeal is pending before us. The 
adjudication of the rights of the parties as 
made by the High Court is not yet final. If 
we allow the appeal on any of the other 
grounds, we would be bound to remit the 
case to the High Oourt, in which event the 
High Court would be bound to comply with 
the provisions of s. 7 of the new Bihar 
Act. When the case goes back, the pro: 
ceedings before the High Court would still 
be in appeal from an inferior Court, even 
though the case has been remitted by the 
Federal Court. Although the provision “No 
Court shall,....., pass a decree, etc.” 
does affect the powers of a Court and so 
would not be binding on the Federal Oourt, 
this Court does not in fact pass any decree. 
As we would have to declare the judgment 
which should be substituted for the pre- 
vious judgment of the High Oourt, we 
shall have to take into account the provisions 
of s.7 and declare what the new judgment 
of the High Court should be in accordance 
with the Bihar Act in force. If, however, 
we dismiss the eppeal guch a contingency 
would not arise, ° 

Appeals to the Federal Court are governo- 
ed by ss. 205 and 209 of the Govt, of India 
Act, As I saidin Shyama Kant Lal's case (5) 
on p. 204*, we are not bound to apply the 
new Act; at the same time it is equally 
clear that we are not debarred from apply- 
ing it. My Lord the Chief Justice and my 
brother held that the passing of the new 
Act had made it unnecessary to consider 
the validity of the old Act. Since then 
this Court has consistently applied the 
new Bihar Act without going into the 
question whether the corresponding pros 
visions of the old Act were void or not, 
Ramnandan Prasad v. Kulpati Shri Mahan; 

*Page of (1939) F,O R- [Ed]. ` 
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Goshwami Ramji (8), Jagdish Jha v. Aman 
Khau (9), Surrendra Prasad v, Gajdhar 
Prasad (10), Jai Gobind Singh v. Lachmi 
Narain Ram (11), Birendra Prasad Sukul 
v. Surrendra Prasad Sukul (12) Subhanand 
Chowdhury v. Apurba Krishna Mitra (13). 
In the last mentioned case the Advocate: 
General of India had appeared for the 
respondents. The present caseis now the 
very last caseof this kind in which such 
a question’ can arise, Unless a manifest 


| error of law was made, it would now be 


proper to depart from the practice so far 
adopted. 

Interpretation of s. 7 of the Bihar 
Act.—It has been gurged on behalf of the 
appellants that under s.7 of thenew Bihar 
Act, the decree for interest should not 
exceed the amount of the loan advanced, 
and that the amount of the loan advanced 
should be taken to be that amount which 
has been found to have been for legal 
necessity. Reliance has been placed by the 
learned Counsel for them on the case of 
Birendra Prasad Sukul v. Surrendra 
Prasad Sukul (12), But in that case the 
mortgage deed had been executed by two 
persons, Birendra and Debindra, part of 
the mortgage money having gone into the 
pocket of Debindra alone. The plaintiffs 
released Debindra and his sons from all 
liability and sued to enforce the mortgage 
against the half share of Birendra and his 
sons, They had claimed only one-sixth 
share of the total amount, because the 
plaintiffs had inherited only two-sixth 
share in the mortgage deed, the rest having 
gone to the defendants, The intergrity of 


(8) (1940) 3 F L J 1 (6); 185 Ind, Cas. 1; 1939 OL R 
721; 6 B R170; 12 R F O13;21 P L T 24; (1940) M W 
N 7; A 1R1940 F 01; 71 OLJ49;40WNFO 


13 (F 0). 

(9) (1940) 3 F L J 7 (8); 185 Ind, Oas 294;6 B R 194; 
19 RFO16;19400LR 1; A I R 1940 FO 3;2IP 
L T 142;710LJ 55; 440 WNFO12(F 0). 

(10) (1940) 3F L J 27; 187 Ind, Cas. 612; 6 B R 508; 
AIR 1940 F O 10; 12 R F O 25; (1940) 1ML J 1 Sup; 
1940 O L R 275; (1940) Kar. (F O) 14 Sup; (1940) M W 
N 686; 21 P L T 753; 710 LJ 557;44 OWN FO 
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O 20; 12R FO 39; 6B R 589; 0940) 1M LJ 14 

Sup; 1940 O L R 343; (1940) Kar. (F O) 33 Sup; 440 
WNIFO21;720LJ 165 (F O, 

L J 55; 187 Ind. Oas. 622; 6BR 

AIR 1940 F C19; 19400 L R 286; 

Sup.; (1940) Kar. (F ©) 42 Sup; 52 

T 815; (1940) MW N 916; 440WN 


). 
J 58; 187 Ind. Cas, 436; 6 BR 4993 
I R 1840 FO 7; 1940O0L R 249; 
3 Sup; (1940) Kar. (F O) 45 Sup; 
;21 P LT 631; 52 L W 127; 44 O 
L J 174 (PO). 


664. 


the mortgage had been broken, and the. 
plaintiffs had discharged one of the morte. 


gagors, and splitting up the liability, were 
suing the other for his share only. It was 
not even known how much interest had 
already been realizad*from the exempted 
mortgagor Debindra. It was in these cir- 
cumstances that the liability of the con- 
testing defendants 
rately, and it was remarked at p. 575, 
“It could not have been the intention of 
the legislature that if there are several 
@xecutants who have borrowed various 
sams and the creditors sues one of them 
‘for his separate share only, having already 
realized the balance from the others, then ° 
the maximum prescribed for the amount 
of interest to be decreed against him is not 
to exceed the aggregate of the various 
sums borrowed by him as well as all the 
other pro forma defendants, who are not 
really being sued”. That ruling cannot 


apply to the present case, where 
the defendants, namely, the mortgagor, 
his . sons and ‘grandsons, are sued as 


representing one family, and there is 
one debt for which the claim js 
brought. There is no question of distinct 


and separate interests of the various 
defendants, The amount had been advanced 
to the father alone but is effective for 
creating a charge against the whole family 
in respect of a part of the amount only. In 
such a case the words “the amount of the 
loan advanced” or “the amount of the loan 
mentioned in such document” must 
obviously mean the whole amount which 
passed, as that wasthe loan. The fact that 
a part of it is not effective to create a 
charge on the family propariy is a different 
matter. 


Dr. Asthana has abandoned all the other 
grounds except the last one relating to 
Rs. 4,£05. He has argued that he is ene 
titled to urge this ground under s. 205 
(2) of the Act, and in the alternative has 
asked for leave tourge it, But again as 
I pointed out to him there is a difficulty i in 
his way. 

Necessity of a further certificate.—Sec- 
tion 205 (1) of the Govt. of India Act gives 
jurisdiction to this Court to hear appeals, 
if the High Court certifies that the case 
involves a constitutional question. No 
appeal lies at all, if no such certificate is 
given. Under subs. (2) where such certi- 
ficate is given, any party may appeal to the 
ae Court, 
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(4) on the .ground that any such. 
question has been wrongly de» ` 
cided, and ` 
* (ii)on any ground on which that, 
party could have appealed with. 
out special leave to His Majesty 
in Council, if no such certificate. 
had been given, and 
(iit) with the leave of the Federal 
Court on any other ground. 

In such anevent no direct appeal lies to 
His Majesty in Council either with or withe 
out special leave. 

The word “ground” has been used at 
„three placesin sub-s. (2) According to the. 
ordinary rule of interpretation each ought 
to have, as far as possible, the same mean» 
ing at ‘all the three places in the same 
sub-section. Now the{word “ground” in the 
first category obviously means ground of 
objection or point in the appeal, The word 
“ground” in the third category also ob- 
viously has the same meaning, that is to say, 
ground of objection or point. It follows that 
ordinarily the interpretation of the word 
“ground” in the second category should be 
the same soas to mean a ground of objec- 
tion. This would make the second category 
read as ‘on any ground of objection cn 
which that party could have appealed to 
His Majesty in Council,’ 

In the Civil P. O. there is a clear ` dis- 

tinction between a casein which there 
is a right of appeal and the grounds 
which can be taken when an appeal lies. 
Sections 109 to 111, Civil P. O., deal with 
the cases in which appeals “lie” to His 
Majesty in Council, and not with the 
grounds which can be taken when an 
appeal has lain. On the other hand, 
0. XLV, r. 3, Civil P. O., refers to the 
“grounds” of appeal which must be stated 
in the petition for leave to appeal to His 
Majesty in Council? If the word “ground” 
in the second category were to mean ground 
of objection, then that would entitle an 
appellant, once an appeal has come to the 
Federal Court on account of the certificate 
on a constitutional question, to raise all 
grounds of objection which he could have 
Taised in an ordinary appeal to His Majesty 
in Council. He would be entitled to urge 
these as of right without being hampered 
by the provisions of O. XLV. Civil P, 0. 

On the other hand, it is probable that 
the intention of Parliament was to allow 
an appeal on a certificate as to the consti- 
tutional question, and then to. allow an ap» 
peal on other points,.only in those “cases”. 
in which an appeal. would : lie to : His 
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Majesty in Council, If this was the ine 
tention of Parliament. then the word 
“ground” has been somewhat unhappily 
used and tbe words “on any ground or 
which” should be treated as being equi- 
valent to “in any case in which”. There 
is no doubt, however, that the Adaptation 
of Indian Laws Order (1937) has accepted 
this second interpretation of the word 
“ground” in the second category. 

Sections 109, 110 and 111, Civil P. O. (with 
3, 111A added} bave been adapted and 
made expressly applicable to Federal Court 
appeals. Even O. XLV, Civil P. O., with a 
few modifications, has been made applicable 
to them, Rule 17, which has been added 
to O. XLV, makes the provisions of the 
‘Order, which are ordinarily applicable to 
the case of a certificate under s. 110, Civil. 
P. C., apply even to the case where the only 
ground taken is a constitutional one. 

Now, an examination of rr.1 to 14 of 
‘O. XLV of the Code shows that if an appel- 
lant aleo wishes to take some grounds other 
than the constitutional one, he must “state 
the grounds of appeal and pray for the cer- 
tificate either that as regards the amount 


or value and nature, the case fulfils the. 


requirements of 5.110, or that it is other- 
wise a fit one for appeal to His Majesty 
in Council” (O. XLV, r. 3). The necessary 
result is that in such a case the certificate 
granted by the High Court under s. 205 (1) 
of the Act will not be sufficient, but the 
appellant must in addition obtain the fur- 
ther certificate required byr. 3. It follows 
that if an appellant wishes to take such 
other grounds in the appeal, he can raise 
them under the second category only if the 
value is Rs, 10,000 and upwards and, where 
there is sn affirmance of the first Oourt’s 
decision, the appeal involves some substan: 
tial question of law, or the High Gourt cere 
tifies that the case is otherwise a fit one for 
appeal to the Federal Oourt. The whole of 
the procedure prescribed in O. XLV, Civil 
P. C., including that for furnishing security 
for costs, would apply to the application 
praying for such a certificate, even though 
a Certificate under s. 205 (1) of the Act has 
already been granted. In this view it 
would not be proper to allow an appellant 
to evade these provisions by simply ob- 
taining a certificate under s. 205 (1) of the 
Act, and then asking for leave to raise all 
the other grounds by bringing them within 
the third category. This Jast category Te- 
fers to “other” grounds, which must mean 
other than those mentioned in the first and 
gecond categories. In view of the cumula-, 
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tive sense of the conjunction ‘and’ which 
has been used instead of ‘or’ in the alterna- 
tive sense, the position of the respondent 
who files a cross-appeal direct, in the 
Federal Gourt is still more difficult. It is 
however not absolutely necessary to settle 
the interpretation of the word “ground” 
finally, because I agree with my brother 
that on the merits the defendants’ plea must 
fail even if we hear it. 
I concar if the order proposed. 


Varadacharlar, J.—The present case 
is one of a number which have lately come 
before this Court from Patna and in which 
questions have beemraised under the Money- 
lenders Acts passed in Bihar in 1938 and 
1939. Ina mortgagee’s suit for recovery 
of money by sale of the mortgaged property, 
the principal defendants (defendants Nos. 1 
to 6) raised contentions questioning the 
validity and binding character of the morte 
gages sued on and also sought to have the 
rate of interest reduced. The suit com- 
prised claims on two mortgage-bonds, one 
dated December 12, 1918, for Rs, 45,000 and 
the other dated October 17, 1919, for 
Rs, 15,000, which had been executed by the 
first defendant for himself and as guardian 
of his sons, defendanta Nos, 2 and 3, who 
were then minors. The amounts had been 
borrowed partly to discharge antecedent 
debts and partly to meet future expenses; 
andthe bonds whereby the joint family 
property was given as security provided 
for payment of compound interest at 12 
per cent. per annum with annual reats, 
Defendants Nos. 4 to6 are the minor sons 
of the second defendant. 

The trial Court found that the bonds were 
supported by consideration to the full extent 
stated; but as it held that portions of the 
debts had not been borrowed or used for 
purposes binding on the joint family, it 
passed a mortgage decree for Rs, 27,287-4-0 
only on the first bond and Rs. 5,000 cn the 
second, The Court held that the stipulated 
interest was not “hard, unconscionable or 
penal”, and accordingly awarded to the 
plaintifis compound interest at 12 per cent. 
per annum with annual rests, There was 
an appeal and crcsseappeal to the High 
Court, which increased the principal amount 
recoverable under the first bond by 
Rs, 7,305-11+6 and made a slight reduction 
in the sum due under the second bond. 
The claim for compound interest was dise 
allowed, and simple interest only awarded 
at 12 per cent, per annum up tothe date 
fixed for payment in the decree of the trial 
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Ocurt. The Court declined to award interest 
on a sum of Rs, 2,000 out of the sum due 
under the first bond, 

Among tke contentions raised on behalf 
of the defendants before the Higk Court, 
there was one based ôn s. 11 of the Bihar 
Money-lenders Act (No. III of 1938) which 
had been enacted during the pendency of 
the appeal. The High Court held that 
secticn to be void under s. 107 of the 
Constitution Act, and granted & certificate 
under s. 205 (1) of the Act. The first 
defendant died during the pendency of 
the suit and the present appeal has been 
preferred by defendants Nos. 
The plaintiffs. filed some cross-objections, 
but withdrew them before the appeal 
came on for hearing. It only remains to 
add that soon after the decision of the 
High Oourt in the present case, the Bihar 
Legislature repealed the Money-lenders 
Act of 1938 and substantially re-enacted 
it as Act No. VII of 1939, taking certain 
precautions which were required to ob- 
Vitate the objections to the validity of the 
earlier Act. 

In view of the earlier decisions of this 
Court in similar cases, Oounsel for the ap- 
pellants rightly assumed that his clients 
would be held entitled to the benefit of 
8. 7 of the new Act of 1939, though it 
had been enacted only after the date of 
the decision of the High Oourt in this 
case; and, on that assumption, he raised 
a contention as to the manner in which 
the maximum amount of interest fcr 
which his clients could be held liable should 
be fixed in the particular circumstances 
of the case, Counsel for the respondents 
recognized that the decisions of this 
Court entitled the appellants to claim the 
benefit of the Act of 1939, but he was 
permitted to re-argue the question as he 
suggested that certain relevant considera- 
tions had not been urged or dealt with 
on previous occasions. It, however, seems 
to me that the considerations now urged 
by him have in substance been taken 
into account in the earlier cases, though 
the language employed might not have 
stated them in the particular form in which 
he now put them. 

The respondents’ argument was founded 
on the theory that when hearing an 
appeal this Court was only concerned 
to see whether or not the judgment of 
the High Oourt was in conformity with 
the law as it stood at the time that that 
judgment was given; and it was con- 
tended that asthe Act of 1939 had not 
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been enacted atthe time when the High 
Court decided the present case, this Oourt 
was not competent to give relief to the 
sppellants in terms of s.7 of the new 
Act. Counsel for the respondents laid 
stress upon the language ofs.7 of the Act 
of 1939, the words being “mo Court shall... 
pass a decree, etc.”, though he recognized 
that the section has in terms been made 
applicable to appeals in suits brought 
before the commencement of the Act and 
that the decree in appeal yet remained to 
be passed in this Court; but he insisted 
that the pendency ofthe appeal in this 
Oourt was of no consequence and that the 
material date was the. date of the High 
Court’s decree, because an Act passed by 
the Bihar Legislature could not directly 
operate totake away the powers of this 
Court. This line of argument seems to 
rest on more than one erroneous assump- 
tion. 

The question whether s. 7 of the Act of 
1939 is oris not one of which even this 
Court is bound to take notice isnot free- 
from difficulty, Under the Oonstitution 
Act, a Provincial Legislature is precluded 
from dealing with the jurisdiction and 
powers of the Federal Court, butin decid- 
ing a question of this kind, one must 
look at the substance of the impugned 
provision and not merely at its form. If 
8, 7 of the Act of 1939 is to be regarded 
as a provision regulating the substantive 
rights of parties, by fixing the maximum.. 
amount of interest which a creditor is. 
entitled to claim from his debtor up to- 
the date of the institution of the suit, can 
it be described as one dealing with “the 
jurisdiction or powers” of the Oourt merely 
because it takes the form of a direction 
to the Court? The section might equally 
well have enacted that no money-lender 
shall be entitled to recover more than a 
certain sum by way of interest; and it 
would then be difficult to say that it 
was legislation which interfered with the 
jurisdiction or powers of this Court. Is the 
provision tobe held tobe valid or invalid 
according as it is couched in one form or: 
in the other whenthe substantial effect of 
both forms is the same ? 

It doesnot however seem to be necessary 
for the purpose of this case to express a 
final opinion on the question just dis- 
cussed, because even assuming that this. 
Court is not directly bound by the pro» 
visions of the Bihar Act, the appellants. 
will still be entitled to claim that this 
®ourt is bound to pronounce the judgment 
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which the High Court would have pro- 
nounced, if it were hearing the appeal at 
this moment. There can be no doubj 
that if the High Court at Patna had now 
to deal with this case, it would have to 
govern itself by the provisions of s., 7 of 
the Act of 1939. Sir Brojendra Mitter 
argued that before the passing of the Act 
of 1939 the decree of the High: Court in 
the present case had become final, and 
that the High Court would under s. 209 of 
the Constitution Act have to deal with the 
Present case again only if this Oourt 
allowed the appeal, but that there was 
no justification for this Oourt allowing 
the appeal, unless it could say that the 
decision of the High Oourt was incorrect 
even according to the law as it stood at the 
time when the decision was given. I am 
unable to agree that that is the correct 
Position. 

Once the decree of the High Oourt had 
been appealed against, the matter became 
sub judice. again and thereafter this 
Court had seisin of the whole case, though 
for certain purposes, e. g., exXeéution, the 
decree was regarded as final and the 
Courts below retained jurisdiction. In 
Subhanand Chowdhary v. Apurba Krishna 
Mitra (case No. 13 of 1939) this Court has 
held that the mere fact that the particular 
statute in respect of which the constitu- 
tional question was originally raised had 
been since repealed will not put an end 
to the appeal; and, except on the hypothesis 
that this Court is only a Oourt of error, 
its power to do justice between the parties 
cannot be restricted to cases in which it is 
able to hold that ‘the lower Oourt has 
gone wrong in its law, The contention 
that tbe power of a Oourt of Appeal is so 
limited was distinctly negatived in 
Att-Gen. v. Birmingham, Tame and Rea 
District Drainage Board (T) and Quilter 
v. Mapleson (6) which are referred toin the 
judgment in Shyama Kant Lal Y. Rambhajan 
Singh (5). As stated in Shyama Kants 
case (5) there is no reason to suppose that 
the powers of this Court when acting as 
a Court of Appeal are less extensive than 
those of the High Oourts when hearing 
an appeal; and it has been a principle of 
legislation in British India at least from 
1861 that a Court of Appeal shail have the 
same powers and shall perform as nearly 
as may be the same duties as are conferred 
and imposed by the Civil P. C., on Oourts 
of original jurisdiction. [See Act No. XXIIT 
of 1861. s. 37; Act No. X of 1877, s. 582; Act 
No, XIV of 1882, s. 582; and Act No. V ef 
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1908, s. 107 (2). | The very words of O. LVI 
r. 5, of the Rules of the Supreme Court, on 
which Bowen, L. J., laid stress in Quélier v. 
Mapleson (6), at p. 678* and Lord Gorell, in 
Att.-Gen. v. Birmingham, Tame and Rea 
District Drainage Board (7), at p. 8011, 
namely that the Court of Appeal has power 
to make such further or other order as 
the case may require, have been reproduced 
in O, XLI, r. 33, of the Civil P. O., of 1908; 
and even before the enactment of that 
Code, the position was explained by 
Bhashyam Iyengar, J., in Kristnama Ciariar 
v. Mangammal (14), in language which 
makes it clear that the hearing of an 
appeal is under te processual law of this 
country in the nature of a re-hearing. The 
Indian Codes have from 1859 conferred 
upon a Court of Appeal the power given by 
O. LVIII, r. 4, R. S. O. to allow further 
evidence to be adduced; and though the 
English rule does not in terms impose the 
same limitations on this power as the 
Indian Oodes do, these limitations are im- 
plied in the reference to “special grounds” 
in the English role and have in effect 
been insisted on even in England as a 
matter of practice ; see Nash v, Rochfard 
R. D.C. (15). In view of these provisions, 
it seems to me to make no difference that 
it is not explicitly stated in the Indian 
statutes (asin O. LVII, R. 8. O.) that an 
appeal is by way of re-hearing. It is also 
of the theory of an appeal being in the 
nature of a re-hearing that the Courts in 
this country have in numerous cases re- 
cognized that in moulding the relief to be 
granted in acase on appeal, the Court of 
Appeal is entitled to take into +ccount 
even facts and events which have come 
into existence after the decrse appealed 
against. I may also refer to Kanakayya 
v. Janardhana Padhi (16), where the law on 
the point is fully discussed, f 

The practice of the Judicial Committee 
in this respect does not appear to have 
been uniform. In Ponnamma v. Arumogam 
(17), Lord Davey, delivering the judgment 
of the Board, observed that ‘‘Their Lord- 
ships have only tosay whether that judg- 
ment (the judgment of the Supreme Court 
of Ceylon) was right when it was given’. 

1 6 95-96). 

5) doin T EET L J K B 370; 116 LT 129; 
81 J P57; 15 L G R 1083. 

(16) 36 M 439 (441-444); 8 Ind. Oas. 738; (1910) M W 


N8241; 9M L T 64; 21 ML J Sl. 
(17) (1905) A O 383: 74 LJ P O 102; 92 L T 740; 21 
T LR 524. 








~ *Page of (18899 Q B D [Ed] 
{Page of (1912) A U—[Ed.] 


668 


After referring to Quilter v, Mapleson (6), 
his Lordship added at p. 3904: 

_ “Without limiting the extent of His Majesty’s pre- 
Yogative their Lordship can safely say that itis not 
the practice of this Board to entertain any other 
appeal than one strictly so called, in which the ques- 
‘tion is whether the order of the Court from which the 
appeal is brought was right on the materials which 
that Court had before it.” 

In the recent case of K.C. Mukherjee v. Ram 
Ratan Kuer (4),it would appear from the 
report of the arguments in 63 Indian Appeals 
that Quilter v. Mapleson (6), was referred to 
and it was observed by Lord Thankerton 
in the course of the argument that the 
duty ofa Court is to administer the law 
‘of the land at the date when the Court is 
administering it. This adds significance 
to the fact that their Lordships in that 
case did not deal with the judgment of 
the Patna High Court on its merits, but 
‘dismissed the appeal on the strength of a 
provision contained in an enactment which 
was passed only during the pendency of the 
appeal before His Majesty in Council. In 
these circumstances I am of opinion that 
we should follow the law as laid down in the 
latter cage, 

If this Court is entitled to act as a 
Court of Appeal in the sense above ex- 
plained, Sir Brojendra Mitter did not, in 
view of the decisions in Quilter v. Maples 


son (6) and Aitt-Gen, v. Birmingham 
Tame and Rea District Drainge 
Board (7) contend that the appel- 


lants were not entitled to claim the benefit 
of s. 7 of the Act of 1939. It is therefore 
unnecessary to consider the contention 
which he raised as to the precise character 
in which the High Court acts when it 
passes a decree in terms of a declaration 
made by this Court under s. 209 of the 
Constitution Act. 

_ Counsel for the appellants argued that 
in determining the extent of their liability 
for interest under s. 7 of the Act, the 
maximum payable up to the date of the 
Institution of the suit must be held to 
be only the sums of Rs. 34,492-11-6 and 
Rs. 4,948-8-0, that is, the sums which have 
been held to be the debts binding on the 
Joint family out of the sums borrowed 
under the mortgage bonds. This conten- 
tion is in my opinion untenable. Secs 
tion 7 of the Act mentions three limits, 
(1) the amount of loan advanced, (2) the 
amount of loan mentioned in the docue 
ment, and (3) the amount of loan evidenced 
by such document, ‘It is not necessary for 
the purpose of this case to consider what 
_ *Page of (1905) A O—[Ed] i 
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is. to happen when the amounts calculated 
on these several bases differ; for it has 
been found in this cass that in respect 
df both the bonds, the full amounts 
specified therein, viz, Rs. 45,000 and 
Rs. 15,000, had in fact been advanced or 
were otherwise due. It is again unneces- 
sary to consider the situation which might 
arise if it should be found that part of 
a loan had been advanced for “illegal” or 
“immoral” purposes in the sense in which 
those expressions are used in the general 
law of contracts. The finding in the 
present case that out of the sums due 
under the bonds only Rs. 34,492-11-6 and 
Rs. 4,949-8-0 respectively were binding on 
the joint family does not imply that as 
between the lender and the borrower there 
was not a valid contract of loan under 
which the whole amount could have been 
recovered from the borrower by having 
recourse to his separate properties, and, if 
only effective steps had been taken during 
his lifetime, even from his share in the 
joint family property. The appellants are 
no doubt entitled to rely on the rules of 
the Hindu Law and to limit their liability 
to the binding portion of the debt; but 
on that portion interest will be calculated 
in accordance with the terms of the con- 
tract, except where the Oourt finds reason 
to reduce the contract rate. If and so 
far as the appellants claim the benefit of 
s. 7 of the Act of 1939, the limitation on 
the amount of interest can only be imposed 
in terms of the section and not by read- 
ing into it any rule derived from the 
personal law of the parties, 

Dr. Asthana suggested that his conten- 
tion received some support from the decision 
of this Oourt in Birendra Prasad Sukal 
v. Surendra Prasad Sukal (12) case 
No. 12 of 1939; byt the facts of that case 
were quite different. eThough the mort- 
gage-bond executed by defendants Nos. 1 
and 4 in that case purported to be for 
a sum of Rs. 1,00,000, it was found that 
consideration must have passed to the 
two brothers jointly only tothe extent of 
Rs. 75,000, the balance of Rs. 25,000 
having gone, if at all, to the exclusive 
benefit of the fourth defendant. The 
plaintiffs settled their claim against the 
fourth defendant andsued the first defen- 
dant aud his sons for recovery of a sixth 
share of the debt which they alleged was 
due from them, There was in the judg- 
ments of the Courts below some reference 
to family benefit, butthat was apparently 


ia tonnection with a plea of the first 
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defendant that he had been duped into 
joining in the execution of the mortgage- 
bond without receiving any benefit theres 
under. The question of “family benefit’ 
under the Hindu Law rules relating to 
joint family transactions did not arise in 
the case, since the first defendant was a 
party to the document, and it was found 
that his sons had not been born at the 
date of the suit transaction. On these 
fiadings, this Court held that as the 
plaintiffs bad themselves split up the 
liability of the parties, the case must be 
dealt with as one in which the loan due 
to the plaintiffs from the first defendant 
and his sons was only Rs. 12,500, 2. e., 
one-sixth of Rs. 75,000. The decision did 
not purport to deal with a case where out 
of the amount found-to have been advanced 
to the particular debtor only a smaller 
sum was held to have been required for 
family necessity, so as to make that sum 
alone recoverable from out of the joint 
family property of the borrower and his 
sons, 


Out of the items of principal allowed 
by the High Court in plaintiffs’ favour, 
on their memorandum of objections, ex- 
ception was taken by the appellants 
here to the allowance of the sum of 
Rs. 4,805-11-6, a portion of the considera: 
tion of the first mortgage-bond. They 
alleged that that sum was utilized for 
the satisfaction of an earlier mortgage for 
Rs. 6,000, and that a portion of the 
consideration of this earlier bond was in 
its turn utilized for the satisfaction of 
a debt due to the plaintiffs under three 
hand-notes executed by the first defendant. 
‘The trial Court had disallowed this item 
on the ground that the moneys borrowed 
had been taken by the first defendant 
for the purposes ofe an’ unnecessary and 
improper litigation, and that the debt was 
to that extent an “Avyavaharika” debt 
for which the family property could not 
be held liable. The High Court reversed 
this finding, on the ground that the onus 
was on the defendants to prove how much 
of the moneys borrowed under these 
documents had been used for that litigation 
and that they had adduced no Satisfactory 
‘reasons. Dr, Asthana contended that in 
coming to this conclusion the High Court 
had overlooked an admission made by the 
third plaintiff in the witness box to the 
following effect : 

“It has been correctly put down in the bond 


for Rs. 6,000 that the three hand-notes mentioned 
in it were for the expenses of the case," $ 
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This general statement carries the case no- 
further than the recitals in the bond for 
Rs. 6,000, because the witness only affirmed 
the correctness of those recitals, and as point- 
ed out in the judgment of the High Oourt, 
the bond recites not only the expenses of 
the litigation, but also payment of Govt. 
revenue and other family expenses as pur- 
poses for which moneys were borrowed 
under the three hand-notes. These debts 
must be trehted as “antecedent debts” at 
the date of the mortgage for Rs. 6,000; and 
a fortiori so on the date of the mortgage 
for Rs. 45,000, and a mortgage of the family 
property to secure their payment was prima 
facie valid. If the sens and grandsons desired 
to escape liability for these debts, the onus 
lay upon them to prove that they were 
“ Avyavaharika” debts. 


On the conclusions above staged, no intere 
ference with the decree of the High Oourt 
will be necessary so far asthe claim under 
the second mortgage-bond is concerned, 
because the interest calculated in accorde 
ance with the decree of the High Court on 
the sum of Rs. 4,949-8-0 for which alone 
the appellants have been held liable under 
this bond will not at the date of the insti- 
tution of the suit exceed Rs. 15,000, the 
amourt mentioned in the bond. As regards 
the first mortgage-bond, the amount re- 
coverable by the plaintiffs must be calculate 
ed on the footing that only a sum of 
Rs. 45,000 was due for interest on April 
16, 1932, the date of the plaint. The appeal 
is to this extent allowed and the case will 
be remitted to the High Oourt with a direc» 
be to pass a revised decree on the above 

asis. 


It remains to advert to two points of proe 
cessual law arising out of certain defects 
in the steps taken by the appellants to bring 
the appeal before this Oourt, The first 
relates to the need for a separate certificate 
under O. XLV,r. 3, Civil P. O. before a 
party can raise before this Court any 
question besides the one covered by the 
certificate under 8. 205 (1) of the Constitu- 
tion Act. As the appellant have failed on 
the merits in respect of the question of fact 
sought to be raised by them, itis unneces- 
sary to express any opinion in this case on 
this point of processual law. The other 
question relates to the effect of the absence 
of an order by the High Court (under 
O. XLV, r. 8, Civil P. O.) declaring the 
appeal admitted. My learned brother 
has discussed this point at some length; 
but as no arguments bearing on this quese 
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tion were advanced at the Bar, I shall 
-content myself with a few observations. | 

Though the scheme of O. XLV implies 
that, till the High Court makes the order 
under r.8, it still retains a measure of 
control over the proceedings, if does not 
appear to me that such an order is a 
condition precedent to the exercise of 
jurisdiction by this Court, The collocation 
-of para. (a) of r. 8 of O XLV with paras. (b), 
(e) and (d), which relate to nétice to the 
respondents, transmission of the records 
and the delivery of a copy of the records 
to the respondents, is not without signifie 
cance; and it certainJy cannot be said, 
that the steps contemplated by paras. (b), 
(c) and (d) of the rule are so vital as to 
affect the jurisdiction of this Court. In the 
present case, the High Court has, since 
the order of this Court on March 5, 1939, 
enabled thé appellants to have the records 
‘printed at Patna and have transmitted them 
to this Court ; and presumably copies have 
. been given to the other side in due course, 
The requirements of paras. (e) and (d) of r. 8 
have thus been complied with, and there 
seems to be noobstaclein the way of this 
‘Court in disposing of the appeal in due 
Course, 

It may be a difficult question on the 
rules as they stand what the position 
would be if security for costs was not 
given by the appellants in a case where 
such security is necessary under the rules. 
It is certainly doubtful if this Court has 
power to dispense with the giving of secu- 
rity in such a case. But the rules as to 
payment of printing deposit, transmission 
charges, etc., stands on a different footing, 
and if this Court has, as it has already 
held, power to dispense with or give 
special directions as to printing and pro- 
duction of the records before this Court, 
it would be illogical to insist that the 
High Court must pass an order under 
para. (a) of r. 8 of O. XLV, which can be 
passed only’on compliance with the direc- 
tions originally given by the High Court, 
waich ex hypothesi have become inopera- 
tive because of this Oourt’s directions in 
the matter. That Coult was careful only to 
excuse the appellants from the operation 
of the rule of this Court which fixes sixty 
days from the date of the admission of 
the appeal by the High Court as the 
period during which the appellants should 
lodge their petition of appeal in this Court 
and gave them liberty to furnish copies 
-of the record to this Court on their own 
cresponsibility, The Court then observed 
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that these particular provisions in O. XLV 
were only procedural provisions and that 
it was not necessary to hold that non- 
compliance with themin the High Court 
ousted the jurisdiction of this Court when 
a certificate uuder s. 205 (1) of the Consti- 
tution Act had once been given. I see no 
reason now to think otherwise and I am 
of opinion, that, as between the parties 
to these proceedings, the view already 
expressed by the Court is binding. 

As the appellants have only partly suc- 
ceeded in their appeal with regard tothe 
interest and have failed in their appeal 
with regard to the principal, there need be 
no order as to costs in this Court. 

D. Appeal Partly allowed, 





MADRAS HIGH COURT 
Second Appeal No, 367 of 1937 
April 26, 1940 . 


Born, J. 
RANGANAYAKI AMMAL— 
APPELLANT 


versus 
RAJAGOPALASWAMI NAIDU 
AND OTHERS— RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 28 (2), 
34 (2)—Claim for marriage expenses, arrears of 
maintenance, residence, clothing and even for future . 
maintenance are debts provable in insoluency—Suit 
against insolvent for such claims without leave of 
Insolvency Court ia barred by s. 28 (2), 

The claim for (1) marriage expenses, (2) arrears of 
maintenance, ‘3) lump sum on account of residence, 
(4) clothing and even a claim for future maintenance, 
is aclaim for debts provable in insolvency. A suit 
against an insolvent to recover such claims brought 
without the leave of the Insolvency Oourt is barred 
by s. 282), Prov. Insol. Act. Jayanti Subbiah v. 
Alamelu Mangamma (1) and 56 Ind. Cas, 524 (2), dis- 
tinguished. 


S.A. against the decree of the District 
Court, Ooimbator®é in A. 8. No. 245 of 
1936 preferred against the decree of the 
Court of the Subordinate Judge, Coimbas 
tore in O. 8. No. 20 of 1934, 


Mr. V. C. Viraraghara Chariar, for the 
Appellant. 


Messrs. M. Lakshman Nayak, M. R, Vene 
kataraman and T. K. Rajagopalan, for 
the Respondents, 


Judgment.—It cannot be disputed that 
the claim for (l) marriage expenses (2) 
arrears of maintenance (3) lump sum on 
account of residence (4) clothing for first 
plaintif was a claim for debts provable in 
insolvency. These together was over 
80 per cent, of the claim put forward in 
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the suit, Even as regards the claim for 
fature maintenance I am not satisfied, 
having reference to the language of s. 34 
(2) of the Prov. Insol. Act, that it 
is nota debt provable in\insolvency. If 
it is not, it would seem that no insol- 
vency proceedings against a Hindu with 
female relations entitled to maintenance, 
could be taken effectively. 

The plaintiff being a creditor to whom 
the insolvent was indebted a debt provable 
under the Act forbieden by e. 28 (2) of 
the Act was to bring any suit against him 
without the leave of the Insolvency Court. 
The cases reported in Jayanti Subbiah v. 
Alamelu Mangamma (1) and Suryana- 
rayana Rao Naidu v. Balasubramania 
Mudali (2) have little if any bearing on the 
questicn now at issue. They were cases 
of sales in execution in which delivery 
was resisted by maintenance holders. Here 
we are concerned with the legality of the 
filing of the suit. I agree with the lower 
‘Courts that s. 28 (2) of the Prov. 
Tnsol, Act was a bar to this suit. 
This appeal is dismissed with costs of 
third respondent. Court-fee to be paid by 
the appellant. Leave to appeal is refused, 


Nves. Appeal dismissed. 


1) 27 M 45:12 M L J 270, 
o 43 M 635; 56 Ind, Oas. 524; 38 M L J 433; 11 L W 
409; (1920) M W N 267; AI R 1920 Mad. 106. 





NAGPUR HIGH COURT 
Miscelianeous Civil Oase No. 62 of 1933 
September 20, 1938 
Boss, J. 

SUBORDINATE JUDGE, FIRST OLASS, 
HOSHANGABAD—APPLIOANT 
Versus 
JAWAHARLAL—Opposite 

Party RS i 

Contempt of Courts Act (XII of 1926), s. \— 
Prohitition in—Scope of—Contempt of Court— 
Apology, meaning of—Nature and effect atated— 
Letter sent by party in case to Judge held amounted 
to contempt of Court of serious nature. 

The prohibition contained in s 2 (3) of the 
Contempt of Courts Act refers to offences punishable 
as contempt of Oourt by the I. P. C., and not to offences 
punishable there otherwise than as contempt, and 
so that forms no bar even if the subject-matter of 
the proceedings amounts to an offence punishable 
under the I, P. O. 

[Case-law relied on.] 

An Apology is nota weapon of defence forged to 
purge the guilty of their offences. It is not an 
additional insult to be hurled atthe heads of those 
who have been wronged. It is intended to be evi- 
dence of real contritness, the manly consciousness 
a wrong done, of an injury inflicted, and the 
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earnest desire to make such reparation as lies in the 
wrong-doer’s power. Only then is it of any avail in 
a Court of Justice. But before it can have that 
effect it should be tendered at the earliest possible 
stage, not the latest, andeven if wisdom dawns 
only at the appellate stage, the apology should be 
tendered unreservedly ard unconditionally before the 
arguments begin and before the person tendering 
the apology discovers that he has a weak case and 
before the Judge has indicated the trend of his 
mind. Unless that isdone, not only is the tender- 
ed apology robbed of all grace but itceases to be 
an apology; jt ceases to be the full, frank, manly 
confession of a wrong done which it is intended to 
be. Everything depends upon the circumstances ag 
well as uponthe nature of the apology and the 
manner in which it is tendered. 
Where a letter was sent by 

e seised of the case while he was still exercising 
jurisdiction in respecteof it, containing an imputa- 
tion thatthe Judge acted unlawfully and with a 
view to cause him a loss and containing also a 
threat and an imputation against the Judge's im- 


a party to a Judge 


partiality : 
Held, that it amounted to contempt of a serious 
nature, hd 


Misc. C. Oase application for taking 
action against Jawaharlal for contempt of 
Court sent by the Subordinate Judge, First 
opos Hoshangabad, dated February 25, 
1938. 


Mr. W. R. Puranik, Advocate-General, for 
the Crown. 


Mr. Abdul Razak, for the 
Party. 


Order.—This is a reference by the Sub- 
ordinate Judge, First Olass, Hoshangabad, 
asking this Court to take action in a matter 
of contempt committed against the presid- 
ing Judge of that Court. 

It appears that the learned Judge who 
has made the reference was seized of a case 
in which the opposite party was involved, 
One Mst, Radhabai, daughter of Mulchand, 
had filed Oivil Suit No. 11 of 1931 in the 
Court in question against the opposite party 
Jawaherlal and his brothers for, among 
other things, possession of Mulchand’s pro- 
perty including property which had been 
seized by the District Judge and kept with 
the Nazir in proceedings under s. 192 of the 
Indian Succession Act. 

The defendants set up a will alleged to 
have been executed by Mulchand in their 
favour bequeathing all the property tothem. 

The Oourt over which the learned Judge 
who has made this reference was presiding 
decreed the plaintiff's claim in full and held 
that the will was a forgery. Tne defendants 
appealed to the High Oourt and there the 
appeal was dismissed and the finding that 
the will was a forgery was upheld, 

The decree-holder then took out execu- 


Opposite 


4 . x 
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tion and the judgment-debtors, including 
the opposite party, sat up an adjustment of 
the decree but gave no evidence in support 
of their contention and so the application 
was dismissed and the decree-holder was 
given possession of the property in the hands 
of the Nazir. The next day, the judgment- 
debtor Jawaherlal sent a letter under; a re- 
gistered cover to the léarned Judge -and it 
is in respect of this letter that the present 
reference has been made. ets 

It appears that the Court was then still 
seised of the case and that the next hearing 
was fixed for January 15, 1938. The letter 
therefore. was sent toa Judge seised of the. 
case. while he was still exercising jurisdic- 
tion: in respect of it. 

_ . The letter is in these terms in so far as it 
is relevant to the. present matter: . 

“I have this day come to know that you have, with- 
out giving intimation to me, got the safe broken open 
and have given all the ornaments together with the 
safe with a brass lock belonging to me to Mst. 
Radhabai's Mukthyars. You have on your responsi- 
bility caused all these proceedings against law to 
be taken with a view to cause loss tome. In case 
‘I eucceed in appeal, you pourself shall be responsible 
for the property as the value thereof, due to the 
_above mentioned unlawful acts." . 

The underlining (italicised) is mine. 

There can be no doubt that this 1s con- 
tempt of a serious nature. It contains an 
imputation that the learned Judge has acted 
unlawfully and with a view to cause the 
opposite party loss. It contains a threat 
and contains an imputation against the 
Judge's impartiality, That is a serious 
‘matter which cannot be treated lightly. 
Judges have to discharge responsible and 
often disagreeable duties and it is essential 
that they should be afforded the utmost pro- 
‘tection if the administration of justice is to 
remain independent, clear, fearless, uns 
biassed and impartial, 

When notice was issued by the learned 
Judge tothe opposite party, he appeared 
and after admitting that he had sent the 
letter in question merely stated that 
he had nothing to add. No atlempt was 
made to offer an apology and the learned 
Judge states that he showed no remorse for 
his conduct and did not utter a single word 
of regret. 

In this Court an apology was tendered by 
the opposite party’s learned Counsel but not 
till after the completion of the arguments 
on behalf of the Crown, and not till after the 
case had been argued fur a few minutes on 

. his bebalf on the merits. An apology atthat 
stage has not much value, 

There appears to be an impression abroad 
‘that an apology consists of a magic formula 
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of words which has but to be uttered as an 


- incantation at the last possible moment when. 


ll else has failed and it is evident that re- 
ribution is inevitable to stave off punish» 
ment. It appears to be felt that a man should 
be free to continue unfounded attacks upon 
another's honour and character and integrity 
with the utmost license till the last possible 
moment and then when he is unable to 
stave off the consequences of his infamous 
conduct any longer, all.he need do is to 
wave this magic formula referred to as an 
apology in a Judge's face in order to emerge 
triumphantly from the fray. Nothing can 
be further from the truth, 

An apology is not:a weapon of defence 
forged to purge the guilty of their offences. 
It is not an additional insult to be hurled at 
the heads of those who have been wronged, 
It is intended to be evidence of real con- 
tritness, the manly consciousness of a wrong 


‘done, of an injury inflicted, and the earnest 


desire to make such reparation as lies in 
the wrong-doer’s power. Only then is it of 
any avail in a Court of Justice. 


But before it can have that effect it should 
be tendered at the earliest possible stage, not 
the latest, and even if wisdom dawns only 
at the appellate stage, the apology should be 
tendered unreservedly and unconditionally 
before the arguments begin and before the 
person tendering the apology discovers that 
he has a weak case and before the Judge 
(when that happens, as it did here) has in- 
dicated the trend of his mind. Unless that is 
done not only is the tendered apology robbed, . 
of all grace but it ceases to be an apology:.’ 
it ceases to be the full, frank, manly, cone: 
fession of a wrong done waich it is intended 
to be, It becomes instead the cringing of 
a coward shivering at the prospect of the: 
stern hand of justice about to descend upon 
his head. It then *desgrves to be treated 
with the contempt with which cowards and 
bullies who do not hesitate to threaten others 


‘and to impugn their honesty and character. 


without the slightest foundation and who. 
cringe and wail when their own safety is at 
stake, are treated. , 


However, I do not intend to make a point 
of this in this case because of the misconcep- 
tion which is prevalent in these parts about 
the meaning, nature and effect of an apology 
nor of course am I intending. to lay down 
any univeisal rule or to ignore the proviso 
tos. 3 of the Contempt of” Courts Act of 


-1926. 1 refer to the matter in these strong 


terms only in order that there should be no 
misconception about apologies in the future, - 


+ 
* s 


. + 
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‘and about the practice in respect of the tene 
dering of. them, and in order that there , 
sbould be no possible mistake about nfy- 
meaning and attitude, Mere lip service to 
a formula without any contrition of heart 
will not do. : 

Turning now to the present case, there i 
no shadow of foundaticn for the attacks 
which have been made upon the learned 
Judgé who has instituted these proceedings, 
I ċan understand, and make allowance for a 
disappointed litigant who loses his head and 
says or does scmetting for which he is after- 


wards sorry. No Court would deal with that | 


harshly; in fact few Judges would take any 
notice at all of a human outburst of that 
kind. But what I have before me now is 
something very different. 

Here there is no sudden outburst but the 
deliberate and cool planning of a hardened 
litigant who is familiar with the rules of 
the game. Notice is given and drawn up 
with all the formalities which one would 
expect of a man who knows something of the 
jaw. Therefcre either the cpposite party 
enlisted the services of a petition writer or 
somebody else of that calibre or be himself 
pessessed the necessary knowledge and ex- 
perience. 

Then the notice was sent by registered 
post, acknowledgment due: another act of 
deliberation, 

Then again, when tha opposite party was 
called before the Court and given an oppor- 
tunity to explain his conduct, he showed 
no contrition or remorse, offered no explana: 

; tion (nor-has he done so here), uttered no 
word of regret. This certainly negatives 
all theory of a foolish outburst made at a 
time when one’s mind was temporadily un- 
hinged, 

Then again what has been the opposite 
party’s conduct throughott the case? He 
set up a will which two Courts, one of them 
being the High Court, have held to be a 

‘forgery. I do not want to say anything 
on the merits, of that question because 
the prosecution of the opposite party 
has already been ordered on charges of 
forgery and perjury and I am told they 
are still pending, Therefore those matters 
are sub judice and I am not assuming 
that they are true. But a man who in 
the face of allthis has the hardhood to 
write a minatory and insulting letter of 
this kind toa Judge who is still seized of 
his case is not asilly foolish person giving 
vent to a temperamental outburst but is 
a cool, deliberate, hardened, litigant who, 
thinks he can coerce and over-awe a Judge 
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and thus gain his own ends by crooked 
means. 

One more fact. When the decree-holder 
took out execution, the opposite party 
pleaded an adjustment- and then made no 
attempt to support what in the circum- 
stance can only have been a false plea 
made inorder to gain time. When even 
that dodge failed he resorted to this, I 
find it impossibie to take a lenient view 
of cool and deliberate.-action of this kind 
and I would unhesitatingly have awarded a 
sentence of imprisonment had it not been 
for the apology which the opposite party's 
learned Ooursele made, though at a 
belated stage. 

He explained that his instructions were 
to ask for mercy and that he did not 
know just when that ought to be done. 
He read out to me the post card of instruce 


‘tions which he had received from his 


client and said that in accordance with 
them he had told the learned Advocate- 
General at the outset of the case that be 
intended to offer an apology if the letter 
were held to amount to contempt, I have 
accepted his explanation aad am treating 
the apology as if it had boen madaat the 
outset. 

But, as I have observed, an apology is 
not something which a man is supposed 
to keep in his pocket till the last possible 
mjnute, nor is it intended to operate as a 
universal pinnaca. Everything depends 
upon the circumstances as well as upon 
the nature of the apology and the manner 
in which itis tendered. 

Quite apart from the fact that it should 
have been tendered at the earliest possible 
stage in this case, the fact remains that 
there has been even now no apology tendered 
in the lower Court to the person directly 
injured, and even here the instructions read 
out to me which came from the opposite 
party himself merely contain directions 
to ask for mercy and do not*embody any 
sort of apology. The apology, such as ib 
is, has been tendered by his learned Wounsel, 
and very rightly, in the exercise of the 
discretion which Counsel have in mattera 
of this kind. I need hardly point out that 
an apology tendered to or before a third 
party who has not been wronged loses all 
its grace. 

However, since it has been tendered even 
though at a late stage I will take this 
much notice of it: I will refrain from 
passing a sentence of imprisonment which 
1 would otherwise have done. But I feel 
that it is necessary to take a serious view 
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of the matter in order to protect Judges 
in the lower Courts who are not as favour- 
ably situated as we are here and who have 
difficulties and obstacles to overcome from 
which we are happily’ free also, in order 
to leave no mistake or misunderstanding in 
the minds of the general public that this 
sort of.attempt at intimidation will not 
be lightly passed over. In the circum- 
stances I do not feel that I cam accept the 
kind of apology tendered here as complete 
expiation and therefore consider that a 
fine must be inflicted. 

As regards the prohibition contained in 


s. 2 13) of the Contempt pf Courts Act, ° 


this has been explained in Emperor v. 
Jagannath Prasad (1)and also in Kaulashia 
v. King Emperor (2), Jnanendra Prasad 
Bose v. Gopal Prasad Sen (3) and Dharni- 
dhar Singha Roy v. Satish Chandra Giri 
(4), to refer to offences punishable as 
contempt of Court by the I. P.C. and not 
to offences punishable there otherwise than 
as contempt, and so that forms no bar 
here even if it be assumed that the subject- 
matter of these proceedings amounts to an 
offence punishable under thel. P. O. They 
do not in any event amount to an offence 
punishable there as contempt of Court. 

The property in the suit in respect of which 
the contempt was committed here is valuable 
and was valued at Rs. 6,700. Therefore, after 
taking into consideration the proviso to 
6. 3, I inflict a fine of Rs. 500 and in 
default, a sentence of 6 weeks simple 
imprisonment under s. 3 of the Contempt 
of Courts Act of 1926. 

6. Application allowed. 


(D I L R (1938) All. 548; 176 Ind. Cas. 110; (1938) 
AL J 430; A I R1938 All. 358; 11 R A 46; 39 Or, L 
J 677; 1938 A L R 547, 

(2) 12 Pat.1; 144 Ind. Gas 351; (1933) Cr. Oas. 
313; A I R1923 Pat, 142; Ind. Rul. (1933) Pat, 231; 
34 Cr. LJ 770; 14 PL T 605. 

(3) 12 Pat. 172; 147 Ind. Cas, 1251; 14 PLT 77; A 
I R 1933 Pat, 204; 6 R P 414. 

(4) A IR 1932 Cal. 705; 140 Ind. Cas, 140;36 C W 
N 645; Ind. Rul, (1932) Cal. 690; 33 Cr. L J 945. 
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deed impugned — Recitals therein, as coming under 
e. 32 (5), value of. 

Where the question at issue is whether a person 
died issueless or left a son, the statement that he died 
iasucless amounts to a statement relating to the 
existence of a relationship by blood, because the 
question whether he left a son involves the question 
whether thereis any blood relationship between him 
and the person who claims to be his son. “The exis- 
tence of any relationship” within the meaning of 
ol. (5) of s. 32, Evi. Act, includes the non-existence of 
such relationship. 

Where a deed relates to the very transaction which 
has been impugned by the plaintiff, the Court should 
not attach much weight to the recitalstherein as 
statements under s. 32 (5), Evi, Act. 


A. from a decision of the Subordinate 
Judge of Shahabad, dated September 25, 
1937. 


Messrs. S. Naqut Imam, Prem Lall and 
S. M. Siddique, for the Appellant. 

Messrs. Khurshaid Hasnain and D. N. 
Varma, for the Respondents. 


Chatterji, J—This is an appeal by the 
plaintif Suba Raut who brought a suit 
for a declaration that the mortgage decree 
obtained by defendant No. 1 against de- 
fendants Nos. 2 to 4 in Suit No. 19 of 
1934 in the First Oourt of the Muusif at 
Arrah and the sale held in execution there- 
of are not binding upon him and his 
share in the disputed property. He claims 
relationship with defendants Nos. 2 to 4 
according to the following genealogy which 
is given in the plaint :— 








BIHARI RAUT. 
| 
| | 
Mahadeo Kanhayia 
i 
Suba 
| 
| | | 
Mewa Ohota Ramsewak 
] e l (defendant No. 3)' 
Kukur Jugeshwar 
(defendant Ramdeo 
No. 2). (defendant No. 4). 


The plaintiff's case is that there was sepa- 
Mahadeo and Kanhaiya 
and that Kanhaiya’s branch had only a 
half share in the disputed property, De- 
fendants Nos. 2 and 3, however, executed a 
mortgage in respect of the entire property 
in favour of defendant No. 1 who cbtained 
a collusive mortgage decree in Suit No. 19 
of 1934 and thereafter sold the property 
in execution of that decree and purchased 
it himself. The plaintiff has got a half 
share in the disputed property and he 
claims that his half share is not bound by 
“the mortgage decree or the execution sale. 
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The suit was contested by defendant 
“No, 1. His defence is that the plaintiff 
does not belong to the family of the moré- 
gagors at all and thatthe entire disputed 
property belonged to the mortgagors Ram: 
sewak and Kukur. He also pleaded that 
the suit was barred under s. 42 of the 
Specific Relief Act inasmuch as he took 
delivery of possession, though subsequent 
to the institution of the suit, 

The learned Subordinate Judge has dis- 
believed the evidence of the plaintiff aad 
held that he is not the son of Mahadeo, 
He has also held that the suit is barred- 
under s. 42 of the Specific Relief Act. 

The mortgage bond which formed the 
basis of the mortgage decree in questicn 
is Ex, A dated March 2, 1923. It was exes 
cuted by Ramsewak (defendant No. 3) and 
Kukur (defendant No. 2). Init thereis a 
recital that Mahadeo died issueless. The 
‘learned Subordinate Judge has placed 
some reliance upon this recitalin coming 
to the finding that the plaintiff is not the 
son of Mahadeo. Mr. Naqui Imam on be- 
half of the appellant contends that the 
executants of Ex. A not having been exa- 
mined, its recitals cannot be used as evi- 
dence against the plaintiff. But it is to be 
remembered that Kukur, one of the execu- 
tants, diedsometime before the hearing of 
the suit. The learaed Subordinate Judge 
seems to think that the recital, sofar as 
it is a statement of Kukur who is dead is 
evidence under s.32, cl. (5) of the Evi. 
Act. Under that clause a statement made 
by a deceased person is admissible in 
evidence if it relates to the existence of 
any relationship by blood, marriage or 
adoption between persons as to whose 
relationship by blood, marriage or adoption 
& person making the statement had a spe- 
cial means of knowledge and when the 
statement was made*before the question 
in dispute was raised. Mr. Naqui Imam 
contends that the recital in question does 
not. relate to the existence of any relation- 
ship between Mahadeo and the present 
plaintiff and therefore does not fall within 
cl. (5) of 8.32. To accept this contention 
to my mind, would be putting a narrow 
construction upon the clause, The question 
now at issue is whether Mahadeo died 
issuelesa or left a son. The statement 
that Mahadeo died issueless does in my 
opinion, amount to a statement relating 
to the existence of a relationship by blood, 
pecause the question whether Mahadeo left 
-a son involves the question whether there 


is any blood relationship between him and’ 
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the person whao claims to be his son. “The 
existence of any relationship” within the 
meaning of the clause includes the nons 
existence of such relationship. If a state- 
ment relating to thé existence of such re. 
lationship is evidence under that clause, 


_any statement which implies that there is no 


existence of such relationship between two 
persons also comes under the clause. Ido 
not therefere, think that tha learned Sub» 
ordinate Judge was wrong in relying upon 
the recital in question in Hx. A. It may 
however, be said that as Ex, A relates to 
the very transaction which has been im- 
pugned by the, plajutiff, the learned Subor- 
dinate Judge should not have attached 
much weight toit. But having regard to 
the nature of the recital in question, it 
cannot be lightly brushed aside. Ffin fact 
Mahadeo left a son who waseliving, it is 
hardly conceivable that his first cousin and 
nephew would dare to ignore his existence 
altogether. 

Even apart from the recital in Ex. A, if 
we consider the evidence that has been 
adduced by the plaintiff, it is difficult to 
hold that the view taken by the learned 
Subordinate Judgeis wrong. The evidence 
is entirely oral and consists of the state» 
ments of five witnesses, sll residents of 
village Gorhana to which the mortgagor's 
family belonged. Witness No. 1 is nodoubt 
an old managed 8) and he says thatthe 
plaintiff is the son of Mahadeo. But it is 
significant that he took a kebala and rehan 
from Ramsewak and Kukur only including 
Suba’s share although Suba was in the 
village. The explanation given by the 
witness is that “Kukur and Ramsewak 
transferred the share of Suba as managers”. 
This explanation can hardly be accepted. 
Suba’s own case is that his father had 
separated and therefore the question of 
Kukur and Ramsewak having transferred 
the share of Suba as managers cannot 
possibly arise, P.W.No 2 of course says 
that the plaintiff is a son of Mahadeo; 
but he wag conferred with the fact that 
it was he who sigaed the mortgage bend 
(Hix. A) for Kukur and Ramsewak both of 
whom were illiterate, He admits that the 
document was read overto him, Tne re- 
cital in the document that Mahadeo died 
issueless is in direct conflict with his evi- 
dence now givenin Court, P. W. No. 3 
is chaukidar of the village. He says that 
Suba had a separate house after parti- 
tion, but curiously enough no chaukidart 
tax is assessed in the name of Suba, No 
doubt Suba's case is that he was a minor 
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when his father died and Ramsewak and 
Kukur were looking after his affairs ; but 
he had attained majority long since, his 
age being 25 at the time of the hearing 
of the suit, P. W. Ño. 4 supports the 
plaintiff's case that he is the son of Maha- 
deo, but he says that Mahadeo and Kan- 
haiya were joint and not separate which 
is quite contrary to the plaintiff's own 
case. P. W.No.5 is the plaint#f himself. 
He has not been able to produce a scrap 
of paper to show that he has been in 
possession of Mahadeo’s properties. If 
teally he was a son of Mahadeo and was 
in possession of bis howse and properties, 
we would have expected him to produce 
chaukidari receipts and rent receipts. The 
oral evidence of the nature which he has 
produced can hardly be regarded as suffi- 
cient to discharge the onus that lay upon 
him to establish his case. 

As regards tha objection under s. 42 of 
the Specific Relief Act, Lam of opinion, that 
it is well founded. It appears that de 
fendant No. 1 took delivery of posssssion 
of the disputed property on August 2, 
1936. Onthe next day, that is, on August 
3, 1936. the plaintiff amended the plaint 
by adding the following words in para. 5. 
“Although the plaintiff has been and is in 
possession and occupation of his share.” 

The learned Subordinate Judge has found 
that the plaintiff is not in possession. Jt 
is difficult to believe that after the deli- 
very of possession taken by defendant No. 1 
the plaintiff would bein possession of his 
undivided half share in the disputed proper- 


ty. 

I think the decision of the learned Sub- 
ordinate Judge is right. I would, there- 
fore, dismiss the appeal with costs. 

Manohar Lall, J.—I agree. I have noe- 
thing to add except that in my opinion, 
Ex. A appears to -be admissible under 
s. 50 of the Evi. Act also. 


D. Appeal dismissed. 


—S— 
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his caste, value [of—Custom—Applicability—Custon:- 
(Punjab)—Zamindara agricultural custom—Muham- 
madan Qureshi family residing in Gujrat Town ir 
Punjab and following urban pursuits—Family held 
governed by Muhammadan Law and not by agricul- 
tural custom—Agricultural custom—Proof—Instances: 
showing that succession was governed by custom, 
value of—Limitation Act (IX of 1908), Art. 120—. 
Suit to establish right toinherit deceased's property 
even though movable is governed by Art. 120—Prac- 
tice—New plea—Objection on ground of limitation: 

in trial Court but given up before issues,. 


raised in 
cannot be re-agitated in appeal. 

In matter of caste a certificate containing the per- 
son’s own statement as to his caste, tothe officials 
by whom it was issued and who had no need to 
enquire at the time into the truth or falsehood of 

ethe assertion made by him carry very little evi-- 

dentiary value as they are no weightier than one's 
own admission. The same remarks apply to descrip- 
tion of caste in bonds executed in the person’s 
favour. 

The fact that a person belonged to a particular’ 
tribe is no clear proof of the fact that he followed 
Na in preference to his personal law. |p. 681,. 
col, 2. 

Where the family of the parties to the suit, which 
was Muhammadan Qureshi family, is proved to- 
have resided in the Townof Gujrat in the Punjab 
and it is also proved that almost all the known 
members of the family and the common ancestor of 
the parties, have always followed urban pursuits- 
and there is not an iota of evidence on the record 
to show that anyone of them followed agriculture 
ag his avocation or belonged toany compact vil- 
lage community, or that the succession in the family 
was ever regulated by custom, it cannot be said 
that the family is governed by zamindara agricul- 
tural custom under which neither the widow nor: 
the daughter is entitled to any inheritance, and 
not by Muhammadan Law. 4 Ind. Oas 638(1), 13 
Ind. Cas. £0 (2), 103 Ind. Cas. 665 (3)and 131 Ind. 
Cas. 220 (4), referred to. 

As the female heirs seldom contesttheir inherit- 
ance with male heirs and that mothers and sisters 
are always complaisant enough not to insist on 
their ‘pound of flesh’, the instances showing that 
the succession in the family was governed by custom 
are not sufficient to determine that the parties do 
not follow their personal law unless there hasbeen 
a clear demand and refusal. fp. 682, col, 2.) 

(Case-law referred to.) 

A suit to establish e right to inherit the proper- 
ty of a deceased person @ven though movable is. 
governed by Art. 120, Lim. Act. Mahomed  Riasat- 
Ali v. Hasin Babu (17), relied on, 74 Ind. Oas, 1010- 
(GD, 29 Ind. Oas. 347 (12), Mahomed Wahib v, 
Mahomed Ameer (13), 75 Ind. Oas. 953 (14) and 
Lootf Ali Khan v. Afzuloonissa Begam (15), distin- 
guished. 

Where an objection of the ground of limitation 
je raised in the pleas in the trial Court but is given 
up before issues, this disentitles the party from re- 
agitating the objection in appeal and the party- 
cannot be allowed to lead any further evidence when 
the record iscomplete onthe point. 132 Ind. Oas. 
721 (18), relied on. 

F. A. from the decree of the Senior Sub- 


Judge, Gujrat, dated March 16, 1938. 
Messrs. Achhru Ram and Indar 

Dua, for the Appellant. 
Messrs. Barkat Ali 

for the Respondents. 


Dev- 
and Shaukat Ali,- 
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Din Mohammad, J,—The suit out of 
which this appeal has arisen was instituted 
in forma pauperis on October 1,, 1936 by 
Mst. Sharifa Begam, daughter of Khanh 
Bahadur Oaptain Mahommad Zaman Khan,. 
‘against the Court of Wards Punjab for 
possession of her share of the property left 
by her father consisting of land, houses and 
cash. It was alleged in the plaint that her 
father died on August 2, 1930 leaving 
considerable amount of immovable property 
besides Rs. 1,80,000 in cash and ornaments 
worth Rs. 10,000. The deceased left him 
surviving his widow. Mst. Barkat Bibi, his 
two sons, Abdul Ghani and Mohammad 
Nawaz and the plaintif who was his only 
daughter. The deceased was governed by 
Muhammadan Law in matters of inheritance 
and the plaintiff as daughter was entitled 
to 7/40ths share in the property left by 
him. The widow was entitled to 1/8th and 
the two sons to 28/40ths share. Mohammad 
Nawaz died in January 1932 and Abdul 
Ghani in November 1933. They left certain 
children of their own snd iv their presence 
their mother, Msi. Barkat Bibi, succeeded 
to 1/6th share of the property leit by them. 
Mst, Barkat Bibi died on May 6, 1935 and 
the plaintiff as her daughter was entitled 
to a half share in the property left by her. 
The total share therefore to which the 
pleintiff was entitled on the date of the 
suit was 71{240ths share. The sons and 
daughters left by the two deceased brothers 
of the plaintiff were placed under the Court 
of Wards and hence it was impleaded as 
the defendant in the case, It was added that 
excluding the period of notice sent to the 
Court of Warda the suit was within 
time. 

In the pleas submitted by the Court of 
-Wards it was admitted that the deceased 
left the immovable properties mentioned in 
the plaint, but it wasdenied that the Court 
of Wardshad come into possession cf any 
ornaments. So far as cash was concerned, 
it was stated that only Rs. 1,60,000 had 
been collected by the Court of Wards. The 
allegation that the deceased was governed 
by Mubammadan Law was controverted and 
it was contended that he was governed by 
the zamindara custom under which neither 
the widow nor the daughter of the deceased 
was entitled to any inheritance. It was 
further pleaded that both the widow and 
the daughter of the deceased had admitted 
in the course of an application filed by the 
+wo sons of the deceased for obtaining a 
succession certificate that the sons were the 
only proper heira of the deceased. Inas-- 
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much as the daughters of the two sons of 
the deceased had also been impleaded as 
defendants, it was averred that they bad 
no Share in tha property left by their res- 
pective fathera. On the question of limita- 
tion it was urged that the suit in regard to 
‘the movable property of the deceased was 
barred by time. On the pleadings of the 
parties tbe following issues were framed: 

1, Are the parties bound by Muhammadan Law in 
matters of inkeritance? 

2. If go, what is the plaintiff's share? 

3. Is the plaintiff estopped by her conduct from 
claiming her share : if so, how ? 

4, What property was inherited by the defen- 
dant and what relief is the plaintiff entitled to ? 

It may be obgerved here that the onas of 
issue No.1 was placed on the plaintiff solely 
on the ground that as alleged by the defen- 
dant she had conceded the right of her 
brothers to succeed to the property left by 
their father to her own exclusion. It may 
also be remarked that although an objec- 
tion was raised in the pleas on the ground 
of limitation, no issue was framed as the 
objection was waived. Although there is 
no specific order to this effect, there is a 
reference made to it in the judgment of the 
Senior Subordinate Judge and Counsel for 
the respondent does not challenge this posi- 
tion. The Senior Subordinate Judge came to 
the conclusion that the deceased was not go- 
verned by Muhammadan Law and that even 
if he was so governed the plaintiff could not 
claim her mother’s share, inasmuch as 
the mother had during her lifetime ex- 
pressly relinquished it in favour of her 
gong. Issue No, 3, which related to estoppel, 
was decided against the defendant and issue 
No. 4 relating to the amount of property 
left by the deceased was decided againat 
the plaintiff. The suit was dismissed on 
the ground that the plaintiff was not an 
heir to her father. From that judgment 
the present appeal has been preferred. 


The most important question in the case 
is whether the deceased was governed by 
Muhammadan Lew or custom. On behalf of . 
the plaintiff, it is alleged that the deceased 
belonged to a Qureshi tribe which had 
originally migrated from Arabia and that 
his ancestors had always lived in the town 
of Gujrat and followed urban pursuits. On 
the other hand it is contended that the 
deceased belonged to the Gondal tribe of 
Jats who had originally come from the 
Deccan, that his ancestors originally lived 
in Bohat, a Village in the District of 
Gujrat, that he belonged to the compact 
community of that village and that conse- 
quently he was governed by the custom 
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prevalent among the 
tribe. 

On behalf of the plaintif reliance is 
placed on the following documents : (1) A 
deed of partition, dated May 6, 1868, 
between Ghulam Hasan and Mohammad 
Bakhsh, sons of Nur Mohammad, residents 
of Gujrat proper, who admittedly belonged 
to the family of the deceased, wherein they 
described themselves as Arab Ulema. This 
deed was produced in another case between 
some members of family inter se (Ux. P. 6, 
pages 54 and 55, Vol. I) (2) An extract 
from the register of births relating to the 
town of Gujrat, wherein the birth of a. 
son of Mohammad Zama om September 20, 
1882, is recorded. Mohammad Zaman 
is shown to bea resident of Kabuli Gate 
and a Qureshi. Musalman by caste (Ex. P. 20 
page 57, Vol. I), (3) A deed of mortgage, 
dated April*18, 1888 executed by Moham- 
mad Bakhsh, Gondal of Mauza Bagola, in 
favour of Mohammad Zaman, wherein his 
father is described as Mian and his caste is 
mentioned as Qureshi. It may be remarked 
that bis father was present at the time of 
the registration of this deed (Ex. P. 8, p, 58 
Vol. I), (4) A deed of mortgage, dated April 
18,1888 executed by another Mohammad 
Bakhsh, who also was a Gondal, in favour 
of Mohammad Zaman, wherein similar 
entries appear (Ex. P. 10, p. 59, Vol. D. 
(5) An extract from the register of births 
relating to the town of Gujrat, showing the 
birth of a son to Mohammad Zaman on 
August 26, 1890 wherein he is described 
as an Arab Hashmi (Ex. P-21, p. 70, Vol. D). 
(6) A deed of mortgage, dated January 5, 
1895 executed by Imam Bakhsh and others, 
Jat Waraich of village Rawalki, in favour 
of Mohammad Zaman, wherein he is des- 
cribed as Babu, his father as Mian and by 
caste a Qureshi, resident of Gujrat town 
(Ex. P. W. 6/5, p. 71, Vol. I). (7) A copy 
of a mutation of sale executed by Imam 
Bakhsh and others of the Waraich caste, 
in favour of” Mohammad Zaman by caste 
Qureshi, which was decided on February 9, 
1896, (Ex. P. 16, p. 74-77, Vol. I). (3) 
A deed of sale, dated May 25, 1897 
executed by Qutub-udDin, a Jat Tarar, of 
Pindi Kalu, in favour of Mohammad Zaman 
by caste Qureshi (Ex. P-9, p. 76, Vol. I). 
(9) A copy of mutation following on the 
sale stated above, again showing Moham- 
mad Zaman as Qureshi (Ex. P-27 pp, 
80-83, Vol. I) (10) A copy of mutation 
relating to a mortgage, executed by Pira, a 
Jat of Pindi Kalu, in favour of Mohammad 
Zaman, which was decided on March 4, 


‘members of his 


` SHARIFA BEGAM V. COURT oF wakps (LAH.) 


18110 


e 

1898, showning his father as Mian and his 
caste as Qureshi (Ex. P-18, pp. 84-89, 
Vol D. (11) An original manuscript in -the 
handwriting of Hakim Khuda Bakhsh, a 
member of the family of the deceased. 
written in 1901, showingthe family of the 
deceased Mohammad Zaman to be Arbi 
Qureshi, Hashmi, Makki and also referring 
to him as member of the family. (12) A 
pedigree attached to a printed copy of the 
same manuscript, claiming descent from 
Jafar Tayyar, a cousin of the Holy Prophet 
of Islam (Ex. P. 4, pp. 115-122, Vol, I), (13) 
A copy of a judgment of Sheikh Mohammad 
Akbar, Subordinate Judge second class in a 
suit between the members of the family inter 
se decided on November 30, 1928 in which 
it was held that the family of the deceased 
were Qureshis governed by Mahommadan 
Law (Ex. P 7,pp. 101-105, Vol, I). (14) A 
copy of a petition of plaint in a suit: insti- 
tuted by a member of the family named 
Mohammad Ji against a widow Mst. Sardar 
Begam and Mohammad Azim, in which it 
was alleged that the family was governed. 
by Muhammadan Law (Ex, P-1, pp. 99-100, 
Vol. I). (15) A copy of deed of compromise 
filed in the suit mentioned at No. 14 by 
which the widow Mst. Sardar Begam was 
ousted from possession of the property of 
her late husband Mohammad Amin by 
Muhammad Ji and Mohammad Azim, the 
two brothers of her husband (Ex. P-2, 
p. 106, Vol. I). (16) A copy of mutation 
attested on November 17, 1888 in which 
the caste of Muhammad Zaman was shown 
as Miana (Ex. P-19, pp. 61-63, Vol. I) (7) 
Another copy of a mutation attested on 
November 17, 1888 in which the caste of 
Mohammad Zaman was similarly showa 
as Miana (Ex. P-28, pp. 64-66, Vol. I.) 
(18) A copy of a jamabandi of the year 1901- 
1902 relating to mouza Tarowali in which 
Mahommad Zaman isedescribed as Qureshi 
(Ex, P-15, pp. 90 95, Vol, I) (19) A copy of a 
report made by Sardar Gurudit Singh, 
Naib Tahsildar, on December 14, 1904, to 
the effect that as Mohammad Zaman who 
had throughout been shown in the revenue 
papers as a Qureshi, had got himself enters 
ed asa Gondal, thorough enquiry be made 
(Ex. P-33, p. 96, Vol. 1.) 

Besides, Mohammad Ji,P. W. No.l, and 
Saadat Mand, P, W. No. 5, two members 
of the family appeared in Oourt and 
stated that they were Qureshis and 
governed by Muhammadan Law. Muham- 
mad Ji in addition, proved the plaint 
mentioned at No. 14 and the com- 
promise at No. 15 above. He further stated 


1941 


thata daughter of Mohammad Zaman was 
married to the son of his brother Mohammad 
Azim, Itmay be observed that the relation- 
ship of these two persons with Mohammad 
Zaman is shown in the defendants’ own 
pedigree Ex. D 1-A, at pp. 201 to 214, 
Vol. II. Munshi Abdul Ghani, P. W. No. 2, 
a muharrir patwari of Gujrat, stated thas 
no land was ever shown in the revenue 
papers to have been owned by Said Moham- 
mad; father of Mohammad Zaman. 

As against this, the defendant produced 
a largenumber of documents in which 
Mohammad Zaman waseither described as 
a Gondal or as a Jat Gondal. Of these, 


documents relating to the period subsequent ° 


to June 8, 1901, when the Punjab Alienation 
of Land Act (XIII, of 1900) came into force, 
may not be referred to individually, as it is 
admitted by Counsel for the plaintiff that 
after the coming into force of the Land 
Alienation Act Muhammad Zaman always 
described himself as a Gondal.A word of 
explanation may be necessary here. Prior to 
the enactment of the Land Alienation Act, 
there was no restriction placed on the 
power ofa person to acquire agricultural 
land. In 1900 however the Act was passed 
which enacted that none but those who 
were empowered under the Act could per- 
manently acquire agricultural land. In the 
District of Gujrat a notification that was 
issued under the Act for the first time on 
May 22, 1901, excluded Qureshis. They 
were however included later by Notification 
No. 63, dated April 18, 1904. 

In view of the admission of the appellant’s 
Counsel, Counsel for the respondent has 
particularly relied on the following docu» 
ments only which all belong to the period 
prior to June 1901: (1) A copy of asale 
deed of a house, dated June 13, 1851, in 
which Mian Said Mohammad was shown 
both as an Arab gnd*°a Gondal (Ex, D. 
W. 13/1, p. 1, Vol. II). (2) An extract from 
the pedigree of the proprietors of Mauza 
Hardo Bohat, prepared at the Settlement 
of 1868 (Ex. D. 22, pp. 3-7, Vol. II). (3) A 
copy of the history of acquisition of owner- 
ship in the village Bohat as prepared at 
the Settlement of 1868 (Ex. D. 23, p. 8, 
Vol. Il), (4) A copy of a certificate granted 
to Mohammad; Zaman on August 24, 1880, by 
the Settlement Officer, Pargana Ohiniot, in 
the District of Jhang (pp. 9-10, Vol, II). 
(5) Copy of a certificate granted to Moham- 
mad Zaman by the Financial Commissioner, 
Punjab, on January 3, 1899 (Ex. D. 69, 
p-11, Vol. II). (6) A bond dated April 7, 
1901 {executed by one Maula Dad in favqur 
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of Mohammad Zaman (Ex. D. 70, p.11, 
Vol. II). (7) Copy of a mutation, decided 
on May 17, 1901, by which one Gahna, 
a Jat Gondal of Mouza Bohat, gifted 16 
kanals of land to Mohammad Zaman on 
the ground of retationship (Hx, D. 24 
pp. 12-18, Vol. II). 

In my view, the evidence adduced on 
behalf of the plaintiff is more convincing 
on the question of the casie of Moham- 
mad Zamem then that relied on by the 
defendant, Ex. D. W. 13-1 is more in favour 
of the plaintiff than of the defendant, In 
the first place, Said Mohammad, the father 
of Mohammad Zaman, is described as 
Mian and anygne who is acquainted with 
the implications of the appellation can 
under no circumstances attach an agricul- 
tural status to the holder of the appellation 
except inthe cases of Arains and Rajputs 
who generally add this distinction to their 
name. Secondly, the words as used in the 
document are urf Arab maruf Gondal.” 
Both “urf” and "maruf" in Arabic language 
mean “known,” but the distinction that 
was present tothe mind of the scribe can 
be ascertained fromthe use of the term 
“urf” along with the vendor's name, There 
the term was used in tha meaning of caste 
as the vendor was described as “urf 
nalaindoz" meaning thereby ‘by caste a 
shoemarker’. This document therefore shows 
that in 1851 Mian Said Mohammad who 
was commonly known as an Arab was also 
described as Gondal, although appparently 
an Arab Gondalis a contradiction in terms 
inasmuch as no Gondal has everclaimed 
his descent from Arabia. 

Turning now to Ex. D-22, itis no doubt 
a pedigree of the proprietors of the village 
Hardo Bohat, who were Jat Gondal, but it 
nowhere includes the namesof Mohammad 
Zaman'’s ancestors, He, however, seeks to 
connect himself with Dhidu, the common 
ancestor of the residents of Bohat, through 
one Rashid, father of Nur Mohammad 
and Fatteh Mohammad, who are shown 
there as living in “Mauza Attawa Gujrat 
for the last four years.’ ‘Their share of the 
land is said to be with the descendants of 
kah. ln the pedigree propounded by 
Mohammad Zaman, Ex. D 1-A, he shows 
himself as a descendant of Nur Mohammad 
whose great-grandson is one Ghulam Huse 
sain, Both parties agree that Ghulam 
Hussain was their common ancestor, but 
while according to the plaintiff this 
Ghulam Hussain traced his descent back to 
Arabia, according to the defendant Ghulam 
Hussain hailed from village Bohat. The 
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assertion of the defendant as it stands is so 
absurd that it cannot be seriously enter- 
tained by any reasonable -person. On the 
defendant's own sbowing the father of 
Mohammad Zaman flourished in 1851 and 
made an acquisition of a house by virtue of 
a gale deed, Ex. D, W, No. 13-1. Accord- 
ing to Ex. D. 1-4, Said Mohammad was 
a ores An of Ghulam Hussain who, 
as stated before. was a great-grandson of 
Nur Mohemmad who, as stated in Ex. 
D-22, was living in Mauza Attawa, Gujrat 
having migrated there in 1864. How could 
a perscn seven degrees removed frum the 
ancestor be his contemporary passes one’s 
comprehension. 

Couneel for the respdndent realizing 
tte impossibility of the situation envisaged 
in Ex. D-22, referred to a pedigree 
Ex. P-29 at p. 540f Vol.I. This pedigree 
was prepared in the Settlement of 1857 and 
here one Rashida was shown te have 
migrated to Mauza Attawa in the district 
of Gujranwala in the middle of the 
eighteenth century. But a mere compari. 
son of the two pedigrees would made it 
clear that Ex. P-29 dces not refer to the 
same Rashid whom Mohammad Zaman 
claims as his ancestor, No doubt the 
founder of both these families is known as 
Dhidu, but all other details differ. It may 
further be remarked that in spite of the 
fact that the defendant has relied on more 
than 80 documents in support of his case, no 
attempt has been made to produce the 
revenue records from either the village 
Attawa in the district of Gujrat or the 
village Attawa in the district of Gujran- 
wala to show that any of the persons claim- 
ed by him as his ancestors connecting him 
with tke Jat Gondals of Bohat ever lived 
in those villages or owned land there. 
Barring the pedigree manufactured by 
Mobsmmad Zaman for his own purposes, 
there is no revenue recordin the District 
of Gujrat which connects him with any of 

’ the Gondal fgmilies of the Disirict. These 
pedigrees therefore are of no avail to the 
defendant to establish Mohammad Zaman’s 
caste as Gondal. Exhibit D-23 again helps 
the plaintiff more than it does the defendant, 
It shows that at the time when the village 
Bohat was founded people of Miana tribe 
among others also settled along with the 

- founders and it is significant that the father 
‘of Mchammad Zaman was always described 
as Mian, an appellation which is synony- 
mous with Miana, and that in Exs. Pel9 
and P-29 he was expressly stated to be of 
Miana caste. Anyhow this history is of no 
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use to the respondent as it ‘does not show 
that the remote ancestors of Mohammad 
Zaman ever hailed from the village of 
Behat or that they had settled in the village 
with the founders. ‘ 
The certificate granted to Mohammad 
Zaman in 1880 cannot carry the case of 
the defendant any further. It merely con- 
tains Mohammad Zaman’s-own statement to 
the officials concerned who had no need to 
enquire at the time into. the truth or 
falsehood of the assertion made by him. In 
the matter of castesuch documents carry 
very little evidentiary value as: they are no 
weightier than one’s own admission, The 
*same remarks apply to Mr. Thorburn’s cer- 
tificate of 1899 (Ex. D-69) and Maula 
Dad’s bond of April 7, 1901 (Ex, D-70), 
The only other document that remains to be 
considered is Hx. D-24. By virtue of this 
mutation one Gahna, as stated before, trans- 
ferred 16 kanals of land situate at village 
Bohat to Mohammad Zaman stating that 
Mohammad Zaman was a collateral of his, 
Counsel for the respondent lays much 
stress on thie dccument and describes it as 
his sheet anchor, inasmuch as in his view it 
unmistakably establishes the connection of 
Mohammad Zaman with the compact village 
community residing in Mauza Bohat. The 
plaintiff on the {other hand urges that 
there is inherent evidence in the document 
itself to indicate that it was a sort of 
manœuvre on the part of Moahmmad 
Zaman to link himself with Gondal Jats 
of village Bohat and that though this 
mutation is ostensibly a voluntary sur- 
render on the part of Gahnain favour of 
Mohammad Zaman, it really was not so. It 
would appear that in. the statement made 
by Gahna it is expressly stated that Mo- 
hammad Zaman by virtue of this acknow- 
ledged relationship would not be able to 
claim an inch of*lang more than what 
was being surrendered by Gahna. 

Considering the fact that there is not a 
shred of evidence on the record to show 
tbat prior to this transaction any land was 
owned by the family of Mohammad Zaman 
in this village and also taking into view 
the patent fact that neither Gahna nor any 
other resident from village Bohat was pro- 
duced in the Oourt beiow to substantiate 
the allegation made in this mutation that 
Mohammad Zaman was a collateral of 
Gahna and also in view of the fact that the 
name of Mohammad Zaman does not ap- 
pear in any pedigree attached to the reve- 
nue records of that village, one is led to 
the inevitable conclusion that in order to 
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gain the status ‘of a Jat Gondal at a time 
when Qureshis were held at a discount so 
far as the acquisition of agricultural land 
was concerned, the admission was secured 
from Gahna-by some means or the other 
and that the admission was really untrue. 
If Gahna bad been paid a quid pro quo 
for the admission made, he did not stand to 
lose anything at all, 

Inthe circumstances mentioned above, 
the documentary evidence produced by the 
defendant is inconclusive to sbow that 
Mohammad Zaman was a Jat Gondal. Even 
if any regard -is paid to the fact that in 
some documents Mohammad Zaman was 
shown as a Gondal, it is not enough to hold 
_that be was a Jat Gondal. In Census of 
India 1894, Vol. 21, dealing with the Pun- 
jab and its feudatories, by Mr. Maclagan, 
afterwards Sir Edward Maclagan, who 
came to be the first Governor of the Punjab, 
Gondal is not only shown as a sub-caste of 
Jat or Rajput tribe, but also as a sub-caste 
of Jojaha, Kumbar, Lohar, Nai, Tarkhan 
and Ulema tribes and it cannot be denied 
that the last mentioned tribes are all non- 
agricultural tribes, 

The oral evidence led by the defendant 
is equally worthless. D. W. No. 1 Moe 
hammad Shafi, Secretary, District Board, 
Gujrat, merely -states that Mohammad 
Zaman and his sons professed to be Gon- 
dals, Mr, Kirpa Ram Advocate calls them 
Arab Gondals and adds that the tribe to 
which they belonged had come from Arabia, 
and so does one Sayed Mohammad Raza 
who was examined on commission. It is 
Significant that Jat Gondals do not fall 
under this category, Mr. Kaikaus, Pleader 
states that,so far as he knew, Moham- 
mad Zaman was a Jat Gondal but given 
no reason for his knowledge and further 
admits that be does not know to which 
viltage Mohammad Zaman belonged. Abmed 
Mukhtar, D. W. No. 4, an Overseer of the 
Disirict Board says that Mohammad Zaman 
and his sons were Gondals and further, 
states that he was told by a son of Moham- 
mad Zaman that one Ahmad Khan Gondal 
wae the son of the maternal uncle of Moe 
hammad Zaman, Mr. Nasarullah Pleader, 
D. W. No. 5, Mufti Mohammad Din Pleader, 
D. W. No.6 and Imam Din, a contractor 
of District Board, D. W. No.7 also make 
statements to the same effect and so do 
D. W. No. 10 Jalal D, W. No, 11, Qutab Din 
and D, W, No. 12 Jalal. It may be obe 
‘served that although admitted by Jalal 
D. W. No, 10 that Ahmad Khan, whose 
name is utilized to set a seal on the status 
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of Mohammad Zaman, is alive, he has not 
been produced in the witness box. The 
statements of a few Pleaders who had no 
relationship with Mchammad Zaman and 
of a few employees of the District Board 
who too do not clearly deseribe the source 
of their knowledge are not enough to show 
that Mohammad Zaman was really a Jat 
Gondal. A brief history of every tribe 
residing in Gujrat District was attached 
to the riwaj-i-am prepared in 1868 and it 
is significant that although the names of 
some respectable persons belonging to the 
Gondal tribe are stated therein, no refer- 
ence is made to the family of Mohammad 
“Zaman. Similgrly,in the Gazetteer of the 
Gujrat District prepared in 1921 by Mr. 
Williamson, Settlement Officer and Deputy 
Commissioner, it was said at pp. 4445 
that 

“It isa pity that at present theraare practically 
no men of importance or influence among them 
alate to help in maintaining the position of 

© cian. 


Had the authorities really believed that 
Mohammad Zaman, who was then a Khan 
Bahadur and a Captain besides being an 
Honorary Magistrate and President of 
Municipal Committees of Gujrat, really bee 
longed to the Gondal tribe of Jats, the Dis- 
trict Officer would not have made a remark 
to that effect, 

Even if it were held for the sake of argue 
ment that Mohammad Zaman was a Jat 
Gondal, it is no clear proof of the fact that 
he followed custom in preference to his 
personal law. It is admitted on all hands 
that fromtime immemorial the family of 
Mohammad Zaman resided in the town of 
Gujrat. It is further in evidence that 
almost all the known members of the family 
of Ghulam Hussain, the common ancestor 
of the parties, have always followed urban 
pursuits. In fact, as stated above, there 
is not an iota of evidence on the record 
to show that anyone of them followed 
agriculture as his avocation. St is also not 
proved that Mohammad Zaman belonged 
to any compact village community. There 
is abundant authority in supportof the 
proposition that in circumstances like 
these it cannot be said that the family is 
governed by agricultural custom, Refer- 
ence inthis connection may be madé to 
Jamitulnisa v. Hashmat-Ulinisa (1), Mehr 
Singh v. Devi Dial (2), Muzaffar Muhammad 


(1) 124 P R1908; 4 Ind. Oas. 638 3 PL R 
1909 


(2) 38 P R 1912; 13 Ind. Oas. 50;19P LR 1912; 
32 P W R 1912. l 
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V. Imam Din (3) and Bashiram v. Muham- 
mad Zahur (4). In Jamitulnisa v. Hashmat 
Ulnisa (1) the Awans of Ludhiana City, 
who were for generations past dependent 
either upon service or other independent 
means of livelihood, -were found to be 
governed by Muhammadan Law and not 
by custom. In that case the ancestor of 
the parties had even attested the riwaj-i-am, 
but this cireumstance was considered to be 
immaterial. In Mehr Singh va Devi Dial 
(2) the fact that the parties were residing 
in a town, that they owned no agricultural 
land and never carried on agriculture asa 
means of livelihood was considered as a 
material circumstance to determine this ° 
issue. In Muzaffar Muhammad v. Imam 
Din (3), the ancestore of the parties had 
from time immemorial lived in the city of 
Lahore and none of them had actually 
followed agyiculture as a profession, their 
malin occupation being for generations 
service or trade. In these circumstances, 
it was held that although Kambohs were 
one of the dominant agricultural tribes of 
the Lahore District, the parties were govern- 
ed by Muhammadan Law and not by 
custom. Bashiram v. Muhammad Zahur 
(4) related to Arains. The deceased was 
a Sub-Inspector of Police residing in 
Ambala Cantonmentand it was remarked 
that unless it was proved that the family 
ever formed part of a village community or 
that the members of the family ever followe 
ed agriculture asa profession, it could not 
be said that they followed custom and not 
Muhammadan Law. 


Further, there are no instances on the 
record to provethat the succession in this 
family was ever regulated by custom, 
Counsel for the respondent maialy relies in 
this connection on the information elicited 
in the cross-examination of Mohammad Ji, 
P.W.No.1. The material portion of his 
cross-examination is as follows ; 

“When my father died my mother was alive. 
She got no share in the property left by my 
father. We gave her maintenance. Nur Hussain 
my uncle left two sons and two daughters; now 
one son and onedaughter are alive. Nur Hussain 
had a house, which was inherited by his sonand 
the daughter got no share in it nor any share 
was given to his widow in this house... Mir 
Hussain left land and a house...He left three 
sons and two daughters. The house and land 
went to his sons, The daughters or the widow 
gotno share in this property, Gilani Bakhsh, 
my uncle, left one son and one daughter. He 


(3) 91120; 103 Ind, Cas, 665;9 LL JAM AIR 
1927 Lah, 612. 

(4) 13 L119; 131 Ind: Cas. 230; A I R 1931 Lab. 
446; 32 P L R146; Ind. Rul. (1931) Lah. 390, 
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left land and a house. This property went to the 


son.” 

Itis true that in all these instances 
Muhammadan Law was not followed. But 
apart from the fact that tke property to 
be partitioned was mostly a residential 
house and the people living in this part of 
the country are averse to having a parti- 
tion inthese circumstances especially ace 
cording to Muhammadan Law which 
introduces inconvenient fractions, it is 
well-known that female heirs seldom con- 
test their inheritance with male heirs and 
frat mothers and sisters are always come 
Plaisant enough not to insist on their 
‘pound of flesh.” It is in such circumst- 
ances that this Court as well as its pree 
decessor, the Punjab Chief Court, and- 
Courts in other provinces too have held 
that such instances are not sufficient to 
determine that the parties do not follow 
their personal law unless there has been 
a clear demand and refusal. In Maula 
Baksh v. Muhammad Baksh (5). Sir 
William Clark, ©, J. and Reid, J. of the 
Punjab Chief Court dealing with a caseof 
Muhammadan Kashmiris of the city of 
Lahore, engaged in trade or manufacture 
approvingly referred to the remarks made 
by a Judge of the same Court in another 
case. Those remarks were as follows : 

“It is difficult, if not impossible, unless a case 
comes into Court, to say what were the particular 
circumstances attending each succession. There 
isnodoubta general tenancy of the stronger to 
override the weak and many instances may occur 
of the males of a family depriving females of rights 
towhich the latter are legally entitled. Such 
instances may be followed so generally asto establish 
a custom even though the origin of the custom 
were usurpation, but the Courts are bound carefully 
to watch over the rights of the weaker party and 
to refuse to hold that they have ceased to exist un- 
less a custom against them is most clearly estab- 
lished.” | 

In Murad Khutun v. Muhammad Bakhsh 
(6) another Division Bench of the Ohief 
Court independently of the case cited above 
observed that 
“there arə a few other witnesses of this tribe in 
Multan, who have given evidence to the effect 
that daughters and sisters in this family and 
other families of Tarkhans have been excluded by 
males. Now it appears that the females have not 
in some cases asserted their right of inheritance, 
but this is by no means a rare occurrence. It 
has been pointed out in more judgments than one 
that this practice of the males excluding the 
females cannot be elevated to the dignity of custom, 
unless there is clear and cogent evidence that it 
has been uniform and has existed for a sufficiently 
long period.” i 

In Ganesh Devi v, Darshan Singh, 56 

(5) 54 P R1906; 47 P.L R 1907. 

2 84 P R 1916; 33 Ind. Oas, 742: AI R 1916 Lah. 
166. . 
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š . 
Ind. Oas. 478 (7) a Division Bench of the 
Lahore High Court remarked : 

“In order to establish a custom ofthis kind in 
which the interests of a female are in conflict with 
those of a male, it must be shown by clear and 
Cogent evidence that there was actually an 
assertion of her claim bythe female and a denial 
by the male, As observed already, mere inaction, 
which may be due to various causes, e. g., mutual 
good will or ignorance of the law, affords no indi- 
cation of the fact that the rule of Hindu Law has 
been abrogated and a custom at variance with it 
has taken its place.” 

In Hajra Bibi v. Janat Bibi (8) an- 
other Division Bench of this Oourt re- 
marked : 

“There is nothing to indicate the circumstances 
under which daughters or widows failed to get” 
their shares in the rest ofthe cases. Generally a 
widow would not wish to have her name associated 
with that of her son in the revenue records be- 
cause the latter is boundto maintain ber and look 
to all her needs, and she does not care for more, 
Similarly sisters are averse to create strained re- 
lations with their brothers, and generally forego 
their right of inheritance. But from a few instances 
of this nature the existence of a custom against 
them cannot be inferred, specially when no instance 
is cited to show that a daughter or widow claimed 
her share but was refused.” 

in Mira Bivi v.Vellayanna (9) it was 
observed that a custom tobe valid must 
be consciously accepted as having the 
force of law. In Usman v. Asat (10) ree 
marks were made to the effect that the 
exclusion of females from inheritance could 
not be established unless it was proved 
that some of the females asserted their 
rights as heirs and were denied those rights, 
It was further added that to prove merely 
their passive acceptance of their position 
in cases where their male relations gave 
them all that was necessary for their every 
day life and their not actively asserting 
their rights to any share in property was 
not enough. The principle enunciated in 
the judgments referred to above fully 
applies to the present case. 

There is further ¢vidence on the record 
that on two occasions when the members of 
the family went to Court it was found that 
they were Qureshis and were governed by 
Muhammadan Law. Reference in this cons 
nexion may be made to Exs. P-7, P-l and 
P-2 referred to above, In Hx. P-7 a clear 
issue was raised on the point and decided on 
that score. In P-1 and P-2 a widow, Mst, 
Sardar Begam, had taken possession of the 
entire estate left by her husband and a 

(7) 56 Ind. Oas. 478; A I R 1920 Lah, 224;2 U P 
L R (©) 100; 2L L J377. 

(8) 4 L 85; 76 Ind, Oas, 267; A I R 1923 Lah. 


184, 
(9) 8 M 464. 
(10) A I R 1925 Sind 207; 78 Ind. Oas. 23; 18 8 L 


R 149. 
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claim was made by her husband's brothers 
that as they were Qureshis and thus govern» 
ed by Muhammadan Law, the widow could 
not hold the entire estate of her husband. 
The compromise that followed deprived 
the widow of the estate and further pro- 
vided that she would not forfeit whatever 
was given to her even on remarriage. 
It is obvious that this coadition was in- 
Ser ae with the provisions of customary 
aw. Ki 

Oounsel for the respondent has further: 
contended that the admission of Mohammad 
Zaman as contained in the application 
(Ex. D-1) submttted by him on September 
14, 1905, for ~cosrection of the revenue 
entries relating tohis caste as well as the 
admission of the plaintiff in the course of 
proceedings in regard to succession certifi- 
cate applied for by the sons of Mobammad 
Zaman is enough to establish that Moham- 
mad Zaman was a Jat Gondal. These 
admissions however do not improve the case 
of the respondent in any manner, So far 
as the application of Mohammad Zaman, 
Ex. D-1, is concerned, it is obvious that it 
is full of misstatements and baseless allega- 
tions and cannct therefore claim the same 
amount of sanctity as would otherwise be- 
claimed by a statement made by a respecte 
able person in a responsible document like 
an application to the authorities. In para. 2 
of that application he states that Rashid 
and his sons left Bohat in 1868 and I have 
already exposed the absurdity of the state- 
ment, Rashid and his sons could under no 
circumstances have been in the land of the 
living in 1868, if they were the ancestors 
of Mohammad Zaman. In the same para- 
graph he further says that a high officer of 
the Sikh Govt. sent for his ancestors 
and asked them to take possession of 
their houses and land, but on the present 
record there is not an iota of evidence to 
support this allegation. 

Further, as already remarked, not an 
inch of land stands in the name of any of 
the ancestors of Mohammad Zaman in the 
revenue records relating to the village- 
Bohat. In para. 4 he refers to the deed of 
1851, but that deed, as shown above, des- 
cribes his father as pre-eminently an Arab 
and then a Gondal. In para. 5 he again 
refers to Nur Mohammad and Fatteh 
Mohammad, sons of Rashid, and states that 
they had been living for one hundred 
years in Mouza Attawa, Gujrat. This re- 
cital, too, is wrong. The period of one- 
hundred years is mentioned only in Ex. P- 
29 at p. 540f Vol. I, but that Rashida. 
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who is shown to be an absentee and a 
resident of Mouza Attawa, District Gujran- 
wala,is not the Rashid who is shown in 
Ex, D-22, pp. 3-7 of Vol. If. Moreover, no 
person from either Attawa in the District 
of Gujranwala or Attawa in the District of 
Gujrat has - been produced to show that 
the alleged ancestors of Mohammad Zaman 
ever, lived in those places, The allegations 
made by him in paras. 6,7, 8 and 9 of his 
application have already been -eanimadver- 
ed upon and it will be no use travelling 
over the same ground again. In paras. 10 
and llhe has made a clear admission 
that some members of his family claimed 
to be Qureshis and this Jends a good deal 
of support.to the plaintiff's assertion in 
this -case.;.In, para. 13 he has claimed re- 
lationship with.the Gondals. Tarars and 
Waraichs, but-not a single person has been 
produced .in,the present case to show that 
he is.so related. On the other hand the 
plaintiff has stated’ on oath that her sister 
wag married toa Qureshi Hashmi and so 
was her father’s sister, The admission, 
therefore, made by Mohammad Zaman in 
this application that he isa Jat Gondal 
carries no weight. Oounsel for the rese 
pondent has urged in this connection that 
inasmuch as Qureshis too had been notified 
as members of an agricultural tribe in 1904, 
Mohammad Zaman did not stand in need of 
establishing his status as a Gondal in 1905 
for the purposes of the Land Alienation Act. 
It is no doubt true that Qureshis were so 
notified, but inasmuch as Mohammad 
Zaman had already committed himself too 
far in claiming to be a member of the 
Gondal tribe, it appears that being a Govt. 
servant he wanted to be consistent and 
consequently to avoid any suspicion as to 
the falsity of his claim put forward prior to 
1904 he adhered to the old ground. 

The admission of the plaintiffin the suc- 
cession certificate proceedings is equally 
valueless. The Subordinate Judge has al- 
ready held against the defendant on that 
Point and in my view his judgment in that 
respect is not open to any objection. The 
written statement attributed to Mst. Sharifa 
Begam in those proceedings was filed on 
August 13, 1931, It purported to be signed 
by her as well as by a Oounsel of the 
nante of Mufti Mohammad Din. Mst. Sharifa 
Begam states that she was asked tosign a 
blank paper at two places and that an 
admission on her behalf was manufactured 
afterwards. Counsel for the respondent 
admits that before any instructions were 
Yeceived from Mst, Sharifa Begam the 
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document was drafted by Mufti Mohammad 
Din, Vakil and that that document was 
subsequently sent by Mohammad Din to 
Shbarifa Begam for her signatures. This 
Mohammad Din has appeared asD. W. 
No.6 and the account that he has given 
of how Mst. Sharifa Begam signed the docu» 
ment is most unsatisfactory. He admits 
that he did not see her. He further states ` 
that it was only through a maidservant 
that instructions were received from Mst, 
Sharifa Begam and then a document was 
drafted onthe score of those instructions. 
After writing the document it was again 
sent to Mst. Sharifa Begam through the 


. . e 
same maidservani, aod it was she who ex- 


pressed her mistress’s consent to the con- 
tents of the document. He does not ree 
member who the maidservant was ; he does 
not even know whether that maidservant 
is dead or alive; and he further states 
that he did not go to the house of Moham- 
mad Zaman where Sharifa Begam was on 
the day when the document is said to have 
been written. 

A similar document was prepared for 
Mst. Barkat Bibi by the same gentleman 
which is alleged to have been signed by her 
at Abbotabad on August 10. It is in the 
same ink and the same style of writing and 
it was consequently on this account that 
Counsel for the respondent was forced to 
admit that the account given by this lawyer 
was not strictly in accordance with truth. 
This lawyer, so faras Barkat Bibi’s state- 
ment is concerned, does not appear to re- 
member any detail whatever. Further, on 
the same date when the document was tiled 
in Court, an order was made that the Oourt 
would examine Mst. Sharifa Begam per- 
scnally at her house, but curiously enongh 
on the day following this order was ignored 
and no statement of Mst. Sharifa Begam 
was recorded, Mst. Shanifa Begam was adə 
mittedly a pardahnashin lady and at the 
time when the document is said to have 
been writton she was living with her own 
brothers, The Senior Subordinate Judge ia 
these circumstances has very righily remark- 
ed that this document appears to have been 
procured from her by her brothers ia cir- 
cumstances which cannot create an estoppel. 
against her. 

Oounsel for the respondent has next urged 
that the onus being on the plaintiff, any defi- 
ciency found in the evidence led by him 
may be allowed to be made up bya remand. 
This contention is devoid of force. The 
defendant was fully conscious of the fact 
that the question whether Mohammad 
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Zaman was a Jat Gondal or not was a 
nest vital question in the case and he not 
ynly examined oral evidence on the point, 
but, as stated above, produced more than 
80 documents to substantiate his allega- 
tions, In these circumstances, it cannot 
be said that the defendant was handicap- 
ped in any way on account of the onus 
being on the plaintiff. I have no hesita- 
tion, therefore, in holding that it is not 
established on the record that Mohammad 
Zaman was a Jat Gondal or that he belong- 
edto any compact village community, or 
that he was governed by custom and not by 
Muhammadan Law. 

Counsel for the appellant has frankly 
conceded that the appellant is not entitled 
to any share in her mother’s property, 
inasmuch as the mother had relinquished 
her claim in favour of her sons during 
her life-time. This being so, the plaintiff, 
in the absence of any other finding against 
her, will be entitled to succeed only to 
7-40ths share of Mohammad Zaman’s pro- 
pertyand not to 71-240 the share as claimed 
by her. 

Counsel for the respondent has finally 
urged that atany rate the appellant’s suit 
so far as the movable property was con- 
cerned is time-barred and in this connec- 
tion reliance has been placed on Abedun- 
nissa Bibi v. Isuf Ali Khan (11), Abdul 
Gaffar va Nur Jahan Begam (12), Mahomed 
Wahib v. Mahomed Ameer (13), Bhagwan 
Das v. Sukhdeo Korie, 75 Ind, Oas. 953 (14) 
and Lootf Ali Khan v. Mst. Afzuloonissa 
Begam (15). In Abedunnissa Bibi v. Isuf 
Alt Khan (11) it was held by a Division 
Bench that to a suit against one of the heirs 
of a deceased person obtaining succession 
certificate for the collection of debts due to 
the estate of the deceased, by the other heirs 
for the recovery of their’share in the money 
realized by him, Art. 62 applied and not 
Art. 120 or Art. 128. In Abdul Gaffar v. 
Nur Jahan Begam (12) a similar decision 
was given in similar circumstances, In 
Mahomed Wahib v. Mahomed Ameer (13) 
Art, 62 was applied to the suit of a co-sharer 
in a mortgage against the co-mortgagee for 
‘his share of the money received by the 
latter from the mortgagor. In Bhagwan 
Das v. Sukhdeo Korie, 75 Ind. Cas. $53 (14) 
Art. 62 was held to apply to a suit by a 


(11) 50 © 610; 74 Ind, Oas, 1010; AT R 1924 Cal, 
142; 27 OW N 941, 

(12) 37 peers 29 Ind. Oas, 347; A I R1915 All. 
253; 13 A LJ 686. 

(13) 32 O 527; 1 OL J 167, 

da) 75 Tnd. Oas. 953; AIR 1924 All. 812. 

(15) 9 Beng. L R 348; 16 W R 20(P 0). 
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reparated member of a joint Hindu family 
against the other members of the family to 
recover his share of money due on certain 
bonds and realized after separation. In 
Lootf Ali Khan v, Mst. Afzuloonissa Begam 
(15) their Lordships of the Privy Council 
held that the suit by one of the joint credi- 
tors against the other creditors for sums 
received by them in excess of their share 
was within, time. These authorities are 
clearly distinguishable. In the first two 
cases the right of the plaintiff was not dise 
puted and in the last three cases the point 
at issue was different. In fact certain ob- 
servations made in Mahomed Wahib v. 
Mahomed Amefr 13) were criticized in a 
later judgment of the same Court reported 
in Ananta Ram Bhattacharjee v. Hem- 
chandra Kar (16) and in the Privy Council 
case their Lordships came to the conclusion 
that the suit was not barred Considering a 
document that had been executed between 
the parties later. In the present case the 
money had not been recovered by the sons 
of Mohammad Zaman on behalf of the 
plaintiff and her suit was really one to 
establish a right to inherit the property of 
a deceased person, which, as held by their 
Lordships of the Privy Council in Mahomed 
Riasat Ali v. Hasin Babu (17) was governed 
by Art. 120. 

But even if it were held that Art. 62 
applied, the terminus a quo in that Article 
is the date: when the money is received and 
in the present case no attempt has been 
made by the defendant to show when the 
different items of cash were received. This 
date has not been proved even in the case 
of money recovered from the Imperial Bank 
on the basis of the succession certificate. In 
the circumstances, it is impossible to hold 
that the suit instituted by the plaintiff was 
more than three years after the receipt of 
the money. There is another aspect of this 
question which may not be overlooked, 
Article 62, as contended by Counsel for the 
respondent, will apply only to those items 
which were received on the basis of a suc- 
cession certificate and it is not alleged even 
by the defendant that any amount other 
than that recovered from the Imperial Bank 
was 60 received, On the ground however 
that it is not proved when the different 
amounts cf money were received by the 
sons of Mohammad Zaman, it cannot be 
held that the plaintiff’s suit in respect of 
these items is time-barred. 

5700) 50 O 475; 72 Ind. Oas. 1011; AIR 1923 Oal. 


"in 21 O 157; 20 I A 155; 6 Sar. 374; 17 Ind. Jur.. 
484 (PO), 
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Besides, as stated above, the objection on 
-the ground of limitation as then conceived, 
“which was obviously of a different nature 
. altogether, though raised in the pleas was 
given up before issues as stated by the 
Senior Subordinate Judge. This clearly 
disentitles the defendant to reagitating this 
-question at this stage. The record, as it 
-stands, ‘is incomplete and without ascertain- 
ing further facts it is impossible to come to 
a definite finding on this matter and it 
“would be against the express directions of 
their Lordships of the Privy Council as 
-contained in Parsotim Thakur v. Lalmohar 

(18) to allow the defendant to lead any fur- 

-ther evidence in the cases HNding therefore 
that Mohammad Zaman was governed by 
Muhammadan Law and that the plaintiff's 
-Buit is within time, I would allow this appeal 
and decree the plaintiff's suit against the 
-defendant tosthe extent of 7-40th share of 
Mohammad Zaman’s property as admitted 
by the defendant. In the peculiar cir- 
cumstances of the case, however, I would 
leave the parties to bear their own costs 
‘throughout. 

Bhide, J.—I agree. 

B. Appeal ailowed, 

(18) 10 Pat. 654; 132 Ind. Cas, 721; AIR 1931 
P O 143; 58 I A 254; 33 Bom. LR 1015; (1931) A L 
J 513; 35 O W N 786; Ind. Rul (1931) P O 209; 34 

L W 76; 540 LJ1; 12PLT 683; (1931) MW N 
“929; BLM LJ 489 (P 0). 
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Jer of Property Act (IV of 1882), 3. 107—Defendant 
let into possessi6n not as donee — Defendant setting 
up permanent tenancy but claim failing as beingin 
contravention of s.107—Status of defendant — Suit 
by landlord within 12 years for ejectment, whether 
barred. 
Where the defendant was let into possession not as 
a donee but as a tenant, and the permanent tenancy 
which he set up, fails as being in contravention of 
“8. 10% of the T. P. Act, the status ofthe defendant 
originated as that of a yearly tenant. After the 
expiration of the first yearof this tenancy he is 
merely holding over with the consent of the landlord 
‘until the landlord seeks to assess rent on the land 
and the defendant deneis his right to do so. Con- 
-sequently a suit by the landlord to eject the defendant, 
filed within 12 years from the date of the denial is 
within time. 144 Ind. Cas, 788 (1), relied on. 
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A. froma decision of the Deputy Com- 
missioner Subordinate Judge, Chaibasa, 
dated May 9, 1939, varying a decision of 
the Munsif of Jamshedpur, dated Septem- 
ber 13, 1937. 


Mr. Hasan Jan, for the Appellant. 
Mr. H. R. Kazimi, for the Repondent. 


Agarwala, J.—The plaintiff-respond- 
ent, the Tata Iron and Steel Co., Ltd., 
sued to eject the defendant froma small 
area of land belonging to the Company, 
alleging that the Company was in posses- 
sion until December,’ 1926, when the 
defendant took wrongful possession and 
constructed a stable on it, The suit was 
brought in 1936. The defendant pleaded 
that in 1921 hehad asked the Company 
to make agrant of land to him as a reward 
for his servicesto the Company and that 
this was agreed to and he was put in 
possession of the land in dispute. 

The finding of the Oourt of Appeal 
below is that the defence is true but that 
in 1924, the Company demanded rent from 
the defendant and in October of that 
year the defendant set up a permanent 
rent free grant. The suit was instituted 
within 12 years of October, 1924. The 
suit has been decreed by both the Courts 
below, The first Court held that the plaint- 
iff was in possession until he was dispos- 
sessed by the defendant in December, 1926. 
The Appellate Court did not agree with 
this finding and its own findings are 
not very clearly stated; but reading the 
judgment as a whole it appears to me 
that what the learned Appellate Court has 
found is that thedefendant was let into 
possession in 1921 ashe alleges; that the 
terms on which he was to hold the land 
were not settled; that the servants of the 
Company who let tho defendant into pose 
session had no power # grant more than 
a yearly lease and that as the defendant 
held the land asa tenant until at least 
October 1924, when he setup a perma- 
nent rent-free grant, the plaintiff cannot 
be held to have been out of possession 
until then. As the suit has heen insti- 
tuted within 12 years from that date the 
plaintifi’s suit is within time. 


It has now been contended on behalf of 
the defendant-appellant that what was 
granted to him was an absolute right 
to the land and that as this gift was void 
because the servants of the Company who 
made it had no power to do se, and, it 
may be added because no registered 
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document was executed to evidence the 
gift, tho defendant was in possession 
adverse to the Company from 1921, when 
he was let into possession. If the grant 
to the defendant was in fact a gift, the 
contention now advanced on his behalf 
would be unassailable. In tke judgment 
cf the lower Appellate Court it is said, 
“There is therefore no reason to disbelieve 
his story that he was given the land as 
a reward for his services”. It is cone 
‘tended that this isafinding of a gift to 
the defendant and not a grant of any 
kind cf tenancy. It does not seem to me 
that the passage referred to was intend- 
ed to have this effect at all. In para, 10 of 
the written statement the defendant pur- 
ported to set out what, according to him 
were the “real facts” of this case. In that 
paragraph he stated that he had asked 
the Oompany for a grantof land and that 
in 1921, the General Manager, the Superin- 
tendent andthe Land Officer of the Com- 
pany settled this land with the defendant 
Permanently and rent-free. If those be 
the true facts, the defendant was clearly 
claiming a permanent rent-free tenancy 
and not any absolute right in the land, 
The language of para. 9 of the plaint, bow- 
ever, was referred to. There, the defendant 
stated that the defendant has “every title 
and interest on the land of schedule A in 
the plaint. It is not the khas land of 
the plaintiff and the plaintif is not 
entitled to get “khas possession”. This, it 
is said, is a claim to the absolute right 
in the land and that the defendant did not 
claim a mere permanent tenancy. Read- 
ing the written statement as a whole, 
however, it seems to me that the real 
claim ofthe defendant was to a permanent 
rent-free tenancy and that there is nothing 
in the judgment of the Appellate Court 
which comes to th8 contrary conclusion. 
The question, therefore, is whether the 
plaintiff's suit is within time if the defend- 
ant’s claim be correct. Now, a permanent 
lease can be granted only by a registered 
document, The effect of non-compliance 
with the provisions of s. 107 of the T. P. 
Act was referred toby Mohammad Noor, J. 
in the case of Aziz Ahmad v. Alauddin 
Ahmhd (1). That also was a case in which 
the defendant had been given possession 
under leases which were in contravention 
of s.107. Mohammad Noor, J., held, 

“Here by virtue of the leases which were in 
contravention of s. 107, T. P. Act, the defendant 


did take possession of the leage-hold property. 
Pa ae I R 1933 Pat. 485; 144 Ind. Oas. 788; GR 
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The leases were perfectly valid leases for the 
year 1328 and for that year the defendant was 
their (the landlord's) fenant................ The continu- 
ance of possession of the defendant after the 
termination of 1328 could not have been otherwise 
than the holding over by the defendant, and the 
provisions of s. 116 of ‘the T. P. Act are attracted.” 


Now applying that decision to the facts 
of this case it must be held that as the 
defendant was let into possession. not as 
a donee but ae a tenant, and as the 
permanent tenancy which he setup, and 
which apparently the Appellate Court con- 
sidered it was the intention of the plaintiff 
to grant him, fails as being in contraven- 
tion of s. 107 of the T. P. Act, the status 

“of the defendagt orginiated as that of a 
yearly tenant. After the expiration of the 
first year of this tenancy he was merely 
holding over with the consent of the 
Company until, in 1924 they sought to 
assess renton the land and.the defend- 


ant denied their right todo so, Whether 
the fact of that denial was to put 
an end to the tenancy and render 


the possession of the defendant adverse to 
the landlord from that date is not a 
question which requires consideration in 
this appeal. The Company was in pos- 
session at least until after 1924 through the 
defendant and this suit has been instituted 
within 12 years from that date. — | 

The appeal is, therefore, dismissed with 
costs. 4 

The cross-objection is not pressed and is 
dismissed with cost. 

D, Appeal dismissed. 

MADRAS HIGH COURT 
Appeal No, 17 of 1939 
July 26, 1940 
Leaca, O. J. AND Horwitt, J. 
H. M. EBRAHIM SAIT— APPELLANT 
VETSUS 
Tar METTUPALAYAM NARAYANI 

BANK, LTD. AND OTAES—RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 
8. 9 (e)—There can be act of insolvency of same 
nature even where there had already been such act 
as result of attachment—Company—Director autho- 
rized by Board of Directors to attend to Court 
proceedings—If can file insolvency petition. 

A debtor can commit more than one act of insol- 
vency. Therefore, even if there hadalready been an 
act of insolvency committed as the result of a pre- 
vious attachment for more than three weeks there 
of insolvency of the same 





can be a second act 
nature. 

Where one ofthe directors has been authorised 
by a resolution of the Board of Directors to attend 
to all affairs and Court proceedings, he can file 
petition in insolvency because such petition involves 
proceedings in Court. In re a Debtor (1), In re a 
Debtor ; Ex parte Petitioning Creditors v. Debtor (2) 
and Guthrie v. Fisk (8),explained and distinguished. 
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A. from an order and judgment of Mockett, 
J. dated May 1, 1939. 


Mr. T. V. Srinivasan, for the Appellant. 


Messrs. E. R. Krishnan, M. S. Venkata- 
rama Ayyar, M. Krishna Bharathi, R. 
Karunakaran and U. Lakshmanna, for the 
Respondente. 


Leach, C. J.—This isan appeal against 
an order passed by Mockett J., adjudica- 
ting the appellant an insolvent. It is said 
that the person who filed the application 
for adjudication had no authority in law to 
do so and that there was no act of insol- 
vency. Both these questions were raisede 
before the learned Judgé* who has dealt 
with them fully in his judgment and we 
agree with his conclusions. The petitions 
ing creditor was the Mettupalayam Nara 
yani Bank, Ltd., which had obtained a 
decree agaifst the appellant in the Gourt 
of the Subordinate ‘Judge of Coimbatore 
fora sum of some Rs. 56,000. The decree 
was transferred to Madras for execution 
and execution proccedings were duly in- 
stituted. On March 4, 1939 the Bank ats 
tached the appellant’s residence. The ate 
‘tachment continued until March 30, 1939 
when the petition for adjudication was 
filed. The application was signed by V. 
Paleniappa Chettiar, who was the director 
in charge of the Bank and also held office 
of Secretary. On October 20,1937 the Board 
of Directors passed this resolution ; . 

“M. R, Ry. the Director, 'V. Palaniappa Chettiar 
Avergal shall take charge on November 28, 1937 
as Director in charge, Secretary and attend to the 
duties. It bas been decided that, till appointment 
of another Secretary, the said V Palaniappa Ohet- 
tiar Avergal himself shall attend to all the affairs 
and Court proceedings relating to the Nidhi.” 

This resolution remaind in force at the 
time of the filing of the insolvency petition 
in this case. The first contention of the 
appellant is that this resolution gave Palani- 
appa Chettia no authority to act in inscl- 
vency on behalf of the Bank. It is difficult 
to imagine what wider power could be 
-given than was given here. Palaniappa 
Chettiar was authorized to attend to all 
the affairs of the Bank, including Court 
proceedings relating to the Bank. Therefore 
he had the authority to attend, to institute 
and conduct all prcceedings in Oourt with 
whfch the Bank was concerned. A petition 
in insolvency involves proceedings in Court 
and we agree with the learned Judge that 
Palaniappa Chettiar had full authority to 
tile the petition. t wal 
suggested.that this view is inconsistant 
with the decisions of the Courts in England 


H. M. EBRAHIM SAIT V. METTUPALAYAM NARAYAN BANK, LTD. (MADR.) 
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in In re a Debtor(1), In rea Debtor; Exe 
part Petitioning Creditors v. Debtor (2), 
and Guthrie v, Fisk (3). A glance at these 
‘cases shows that they have no bearing here. 
In the first case it was held that a resolution: 
of an incorporated company authorizing one 
of its officers to present a petition in 
bankruptcy against a particular debtor did 
not authorize the officer to present a peti- 
tion founded on an act of bankruptcy com- 
mitted after the date of the resolution. 
The decision in In re a Debtor; Exparte 
Petitioning Creditors v. Debior (2) far from 
helping the appellant is against him. 
There a Division Bench held that a company 
could give general authority to one of 
its officers to present a petition in bank- 
Tuptecy in the future in respect of acts 
of bankruptcy which might not have been 
committed at the date when the authority 
was given. It was pointed out that the de= 
cision in In ve a Debtor (1) dealt with the 
particular set of facts and did not militate 
against the contention that there could be 
a general authority to. act in bankruptcy 
proceedings. In Guthrie v. Fisk (3), autho» 
rity was given “to sue.” It was held that 
this did not give authority to institute bank- 
ruptcy proceedings. In the resolution now 
under consideration the authority . is not, 
Confined to the institutjon of suits. There is 
no limitation on the agent’s powers to insti- 
tute proceedings in Court. 

The second contention is that inasmuch 
as there were two previous attachments 
subsisting when the Bank presented its ate 
tachment it could not rely on its own sate 
tachment. In other words, .it is said that 
because there had already been an act of 
insolvency committed as the result of a. 
previous attachment for more than three 
weeks there could not be a second act of 
insolvency of the same nature. Section 9 (e), 
Presi. Towns Insol. Aet, says that a debtor 
commits an act of insolvency if any.of his 
property has been sold or attached fora 
period of not less than 21 days in execution 
of the decree of any Oourt for the payment 
of money. A debtor can commit more than. 
one act of insolvency and the three attach» 
ments here constituted three different acts. 
of insolvency. There is.no substance what- 
ever in this contention, The appeal will be 
dismissed with costs in favour of the 
opposing creditors, one set. 

Nw8, Appeal dismissed. 
ae (1915) 1K B 287; 84 LJ KB 254,112 L T 


(2) (1917) 2 K B 808; 117 L T 57i. 
(3) (1824) 3 B & C 178; 107 ER 700;5D &R 24; 
3 Stark 153. 
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PATNA HIGH COURT 
Civil Revision No, 201 of 1940 
October 2, 1940 . 
MANOHAR LALL, J. i 
MUNDRIKA SINGH AND OTAERS— 
PETITIONERS 
versus 
NAND LAL SINGH AND oraERs— 
Oppositg Party 
Civil Procedure Code (Act V of 1908}, 0. XXI, 
r. 89, a. 64—Application by third party on the 
strength of agreement to sale the property, praying 
for permission to deposit decretal amount together 


with compensation—Deposit, if canbe accepted. 
Where after the auction sale in execution of a 


decree is held and completed, the third persons ap- e 


ply under O, XXI, r. 89, Civil P. O., within thirty 
days ofthe sale, praying that they may be allowed 
to deposit the decretal amount together with com- 
pensation, on the ground that they were bat baina- 
dara of the property on the strength of an agreement 
to sale, during the pendency of the attachment, 
the applicants are not seeking to enforce any claim 
against the, auction-purchaser to his detriment. All 
that they desire is that they having acquired an 
interest in tha property by virtue of the contract 
for sale should be allowed to deposit the money so 
that the sale of that property may be set aside and 
they may then proceed to enforce that contract by 
taking possession of that property as purchasers. In 
these circumstances the Court should accept their 
deposit provided it complies with the requirements 
of the amended r. 89, as to its amount, 


‘ ©. R. trom an order of the Munsif of 
Patna, dated March 26, 1940. 


“Mr. S. C. Mazumdar, for the Petitioners. 


- Messrs. Ram Protap Singh and P. N. 
Sanyal, for the Opposite Party, 


Manohar Lall, J.—This is an applica- 
. tion on behalf of Mundrika Singh and 
others who on the strength of a certain 
contract for sale executed in their favour 
by the judgment debtor on March 20, 1940, 
attempted to deposit the decretal amount 
together with compensation under the pro- 
visions of O. XXI, r.° 89 of the Civil P. O. 
but their application was refused by the 
learned Munsif on the ground that they 
had no locus standi, In these circumstances 
he refused to set aside the sale, Hence 
the application ia revision to this Court. 

It need only e stated that the sale was 
held and compieted in favour of Nand Lal 
Singh son of Raj Narain Singh for a sum 
of Rs.196 on February 23, 1940. Within 
thirty days of the date the sale, namely, 
on March 21, 1910, of the petitioners filed 
a petition supported by an affidavit that 
they are bat bainadars of the property on 


the strength of the agresment- for sale ` 


already referred to and they prayed that, 
the chalan might be issued in their favour 


19) —=67 & 88° 
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allowing them to deposit the decretal 
amount. The learned Munsif by order No, 30 
observed that there was no evidence of 
sale and the property was under attach: 
ment and therefore’this petition by a third 
party who has no interest in the property 
must be rejected. The learned Munsif was 
moved again on March 26, 1940, in which 
it was stated that in spite of the utmost 
endeavour emade by the applicants the 
judgment-debtor was not coming forward 
to make the application either deliberately 
or oa account of his being unable to find 
the money this is not clear. The learned 
Munsif recordgd gn order No, 31 rejecting 
that application also because he thought 
that s. 64 of the Civil P. O., avoided any 
such transaction as was relied upon by the 
applicants before him; but the learned 
Munsif overlooked the provision in the 
concluding part of that section which 
provides that any private transfer of the 
property after it has been attached shall 
be void against all claims enforceable 
under the attachment. The applicants are 
not seeking to enforce any claim against 
the auction-purchaser to his detriment. All 
‘that they desire is that they having az- 
quired an interest in the property by 
virtue of the contract for sale should be 
allowed to deposit the money sothat the 
sale of that property may be sat aside and 
they may then proceed to enforce that con- 
tract by taking possession of that property 
as purchasers. In these circumstances if 
seems to me that the learned Munsif failed 
to exercise the jurisdiction vested in him 
by law and on the facts which have been 
proved and. which were proved before him, 
he should have received the deposit provid- 
ed it complied with the requirements of 
the amended r. 89 as to its amount, 

The result is that this application must 
succeed. The order of the Muasif is set 
aside and he is directed to receive the 
amount which was sought to bs tendered 
by the applicants; and if the amount so 
deposited is sufficient, he will set aside the 
sale in due course. If the amount is not 
sufficient he will deal withthe application 
in accordance with law. In these circum- 
stances there will be no order for costs. Hach 
party will bear its own costa of these pfo- 
ceedings. 


D. Order set aside. 
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RANGOON HIGH COURT 
First Appeals Nes. 828 and 89 of 1939 
February 13, 1940 

Mya Bu AND Moszty, JJ. 
P. L. N. C, T. CHAIDAMBARAM— 
APPELLANT 
versus 
U MAUNG MAUNG AND oTHERSs— 
RESPONDENTS 

Provincial Insolvency Act (V of 1980), ss, 28, 29— 
8. 28, scope of —If affects all creditors — Creditor’s 
auit to set aside sale by Receiver in insolvency— 
Courts’ leave, if necessary—Object of s. 28 (2)—S. 29 
to be read with 3. 28—S. 29, whether refers to pend- 

ing auite. 

The operation of s. 28, Pro. 
creditors, whether they are jidgm nt-creditors or nob, 
or have proved their debt or otherwise. The section 
clearly enacts that during the pendency of the in- 
- solvency proceedings no creditor shall commence any 

proceedings in pursuit of a Temedy against the pro- 
perty of the insolvent in respect of his debt. The 
language of s. 28, however, admits of no alternative 
interpretation ; a suit cannot be commenced without 
the leave of the Insolvency Court. Consequently a 
suit by the creditor of the insolvent to set aside sale 
by a Receiver in insolvency is incompetent without 
the leave of the Insolvency Court, 128 Ind. Oas. 382 
(1) and 52 Ind. Cas. 442 (3), relied on, 119 Ind. Oas. 
46 (2) (4), explained. 56 Ind. Cas. 424 (2), referred 
to, [p. 680, col. 2; p. 691, col. 1.) 

One of the objects of s. 28 (2), is to prevent un- 
necessary interference with the work of the Insolvency 
Court and especially with the realization of the assets 
of the judgment-debtor in insolvency. |p. 691, col, 2.) 

Section 28, Pro. Insol. Act, deals with the effect of 
an order of adjudication. Section 29 which im- 
mediately follows must refer to the same term as 
8. 28, that is to say, proceedings subsequent to, an 
order of adjudication. Section 29 which must be 
read with s. 28 can only refer to proceedings which 
are pending at the time of adjudication, that is, in- 

“stituted before the order of adjudication or else 
‘simultaneously with it, 138 Ind, Cas. 788 (9), 31 Ind. 
Oae. 948 (10) and 173 Ind. Oas. 285 (15), relied on. 
33 Ind. Oas. 694(5), not approved. [p. 690, col. 2; p. 
692, col. 1.) 


sol. Act, affects alle 


F. A. sgainst an order of the Assistant 
District Court, Tharrawaddy, dated July 3, 
1939. 


Mr, K.C. Sanyal, for the Appellant, 
i Messrs. Clark and Hay, for the Respon- 
‘dents. 


Mosely, J.—In the two suits with which 
“these two appeals Nos. 88 and 89of 1939 
‘deal, the appellant Chettyar firm sued to 
get aside sales by a Receiver in insolvency 
‘of certain property of the insolvent tothe 
defendant-respondents in these appeals. 
The- appellant was a creditor in that insol- 
vency, and he had made an application to 
the Insolvency Court under s. 68, Prov. 
Tnsol. Act, to set aside these sales. That 
application was dismissed as time-barred 


not having been made within the period ° 
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—twenty-one days—allowed by. the section: 
The suits were dismissed on two grounds. 
The first ground was that leave of the 
Insolvency Oourt to file these suits in the 
Assistant District Court had not been 
obtained as required by the provisions of 
s. 28, sub's, (2) of the Act. The other 
ground was that the suits in any case 
did not lie, as the Insolvency Court had 
exclusive jurisdiction to deal with such a 


question. 


It is now contended in these appeals 
that leave of the Insolvency Court was not 
requisite for this form of suit. It is also 


‘argued that the. trying Oourt should have 


stayed the suits under s. 29, Insol. Act. 
We have not thought it necessary to hear 
the learned Advocates on the second ground 
of dismissal, that is the exclusive jurisdic- 
tion of the Insolvency Court. We are of the 
opinion that in any case these appeals 
must fail} by reason of the first ground oa 
which the suits were dismissed. Section 28 
(2), Prov. Insol. Act, is as follows: 

#(9) On the making of an order of adjudication, 
the whole of the property of the insolvent shall 
vest in the Court or in a Receiver as hereinafter 
provided, and shall become divisible among the 
creditors, and thereafter, except .as provided by 
this Act, no creditor to whom the insolvent is in- 
debted in respect of any debt provable under this 
Act shall during the pendency of the insolvency 
proceedings have any remedy against the property 
of the insolvent in respect of the debt, or commence 
any suit or other legal proceedings, except with 
the leave of the Court and on such terms as the 
Court may impose,” 

Section 29 of that Act says: 

“29, Any Court in which a suit or other pro- 
ceeding is pending against a debtor shall, on proof 
that an order of adjudication has been made 
against him under. this Act, either stay the pro- 
ceeding, or allow it to continue on such terms as 
such Court may impose.” 


Sections 28 and 29 are part of that 
portion of the Act which is headed “order of 
adjudication,” Sectitn 28, as the marginal 
note shows, deals with the effect of an 
order of adjudication. Section 29 which 
immediately follows mustrefer to the same 
term as s. 28, that is to say, proceedings 
subsequent to an order of adjudication as 
is. indeed clear from the lauguage of the 
section. The operation of s. 28 affects all 
creditors, whether they are judgment 
creditors or not, or have proved their debt 
or otherwise. The section clearly enacts 
that during the pendency of the insolvency 
‘proceedings nocreditor shall commence any 
proceedings ‘in pursuit of a remedy against 
the property of the insolvent in respect of 
his debt, It is settled law that if leave is 
necessary such leave is a condition precedent 


1941 


to the commencement of the suit, that is, 
as was for example held in Mohamed Adjum 
Nacoba v. E. M. Chettyar Firm (1). The 
distinction between a bar to the Court 
dealing with a suit and a bar tothe Court 
allowing the institution of the suit is well» 
exemplified in Jamsedji F. Shroff v. Hussein- 
bhai Ahmedbhai (2). The language of 
8, 28, however, admits of no alternative 
interpretation: a suit cannot be commenc- 
ed without the leave of the Insolvency 
Court. 

Mohamed Adjum Nacoba v, E.M, Chettyar 


Firm (1) was acase where an attaching . 


creditor sued under O. XXI, r. 63, Civil 
P. O., against a claimant for a declaration 
that the property attached belonged to his 
judgment-debtor. The judgmentedebtor 
had in the meantime been adjudicated an 
insolvent. The suit was filed without first 
obtaining the leave of the Insolvency 
Court, It was held that such leave was a 
condition precedent to the commencement 
of the suit in a case of that description, 
It was said that the suit waa filed by the 
plaintiff in his capacity as a craditor of 
. the insolvent, and that the purpose of the 
suit was to obtain satisfaction of decreas 
if obtained, Vasudeva v, Lakshminarayana 
Rao (8) was there relied on. That was 
a case where a creditor without the leave 
of the Court of Insolvency instituted a suit 
to set aside a transfer made by the 
insolvent as being in fraud of creditors, 
It was said by Wallis, O. J., that sucha 
suit without the leave of the Court would 
be in contravention of s. 28 and would 
enable the judgment-creditor to obtain 
satisfaction of his decree ont of the property 
declared in the suit to be the property of 
the insolvent. Even as regards a suit by 
a Creditor who was not a judgment-creditor 
to declare a transfer woid against creditors 
generally the learned Ohief Justice thought 
that the words of the sub-section “or com- 
mence any suit or other legal proceedings,” 
were sufficiently wide to cover a suit to 
make property available as the property 
of the judgment-debtor, and to forbid the 
institution of such a suit as this without 
the leave of the Court, The policy of the 
law, as disclosed in the section, was to 
piace the administration of the estate in- 
cluding the realization of assets under the 
~ (1) 9 R 7; 128 Ind. Cas. 382; AIR 1930 Rang. 317; 
Ind. Rul. (1931) Rang. 30, 


(2) 22 Bom, L R 319; 56 Ind, Oas. 421; A IR 1920 
Bom, 11; 22 Bom, L R 319, 


(3) 42 M 684; 52 Ind. Oas, 442; A I R 1919 Mad, 


167: 38 M LJ 453;9L W 475; 26 M LT 90; (1919) 
M W N62. $ 


e P, L. N. 0. T, OBIDAMBARAM V, U MAUNG MAUNG (RANG.) 


691 


control of the Court, and it would be opposed 
to this Policy to allow a creditor to proceed 
with a suit of this kind except with the 
leave of the Court and on such terms as it 
might impose. This reasoning would apply 
a fortiori to a suit of the present kind, 
one to set aside a sale by a Receiver in 
insolvency. : 

The case quoted by the appellant on this 
point, Dorepudi Subramannyam Vv. Nune 
Narasimham (4) is I consider against him 
in the present case. The suit in question 
there was one brought under O. XXI, r. 63, 
by an attaching creditor to contest an order 
passed in favefir of the claimant allowing 
his claim to properties attached by the 
creditor, Here, too, the judgment-debtor 
was adjudicated an insolvent subsequent to 
the attachment but before the filing of the 
suit. Here Wallace, J., was of the opinion 
that s. 28 prohibited, without leave of the 
Court, a craditor from commencing any 
proceedings only where those proceedings 
by their natura affected prejudicially the 
administration of the insolvent’s estate by 
the Insolvency Court, I need not consider 
whether that interpretation is correct or 
not for the decision went on to point out 
that the Receiver was not a necessary party 
to that case and was unaffected by the 
proceedings, which did not ask for any 
remedy against the property of the insolvent 
but merely prayed for a declaration that 


‘the attached property belonged to the 


insolvent. I cannot agree with the argu- 
mant of Thiruvenkatachariar, J., (p. 508* of 
the judgment), that s. 29 which refers to a 
suit pending against a debtor makes it 
clear that the proceedings dealt with under 
sub-s, (2) of s. 28 are only proceedings 
against a debtor for the recovery of the debt. 
It may be that the main object of s. 29 
is fo prevent a debtor from baing harassed 
by unnecessary litigation. One of the 
objects of s. 28 (2), however, js wider than 
that; it is to prevent unnecessary in: 
terference with the work of the Insolvency 
Oourt and especially with the realization 
of the assets of the judgment-debtor in 
insolvency. Ihave no doubt that Mohamed 
Adjum Nacobav. E. M. Chettyar Firm (1) 
was correctly decided, . 
It seems to me clear, too, that s. 29 is 
no bar to the case. I say this with respect 
as there are authorities to the coatrary. 


(4) 56 M L J 489; 119 Ind. Oas. 46 (2);29 L W 
wa A I R 1929 Mad. 323; Ind, Rul. (1929) Mad. 
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In Mahomed Haji Essack v. Abdul Rahiman 
(5) a Bench of the Bombay High Court 
very briefly and without consideration 
followed an English ruling Brownscombe 
v. Fair (6) which said “that the corresponde 
ing words of s. 10, English Bankruptcy 
Act of 1683 (5. 9 of the Ack of 1914), which 
are practically identical with those of s. 29, 
Prov, Insol. Act, except that the English 
Act, like s. 18 (8), Presidency Towns 
Insolvency Act, says “may stay” and not 
“shall stay” were wide enough to justify 
a stay of proceedings in an action which 
was not pending at the time of the order 
of adjudication. 
Abdul Rahiman (5) was doubted but fol- 
lowed by the Single Judge in Bheraji 
- Samrathi & Co. v. Vasantrao Govindrao (7), 
There Fawcett, J., pointed cut that Browns- 
combe v. Fatr (6), was subsequently not con- 
sidered a safe guide, and that orders of stay 
_in the case of actions commenced after 
receiving orders had been passed were now 
given under s.7, Bankruptey Act of 1914 
(=e. 9 of the Act of 1883) and not under 
£. 9of the Act of 1914 (=e. 22 of the Act 
of 1&83), see Williams’ Bankruptcy Practice, 
p. 13, Edn. 15, where Brownscombe v. Fair 
(6), is cited under s. 7. 

In Bhimaji Bhibutmal v. Chunilal (8), 
Tyabji, J. again followed Mahomed Haji 
Essack v. Abdul Rahmin (5), In Maya 
Ookeda v. Kuverji (9), however, Blagk- 
well. J., followed the decision of Davar, J., 
in In re Dwarkadas Tejbhandas (10) and 
held that stay could not be granted but that 
leave was a condition precedent remarking 
that in Mahomed Hoji Essack v. Abdul 
Rahmin (5), there had been no argoment 
on the question whether leave was requisite 
and that that question was not decided by 
the Bench in that case, With respect I 
would agree with the conclusions arrived 
at by Blackwell, J, Another case referred to 
by the learned Advocate for the appellant is 
Cuddappa °Ghouse Khan v. Bala Subba 
Rowther (11). There it was held that the 
leave of the Court under s. 28 (2) wesa 
condition precedent to the institution of the 


(5) 41 B 312; 33 Ind. Oss. 694; AIR 1916 Bom. 180; 
18 Bom. L R198. 

(6) (1887) 58 LT 85. 

(7) 31 Bom. L R 981; 120 Ind. Oas. 840; A I R 1929 
Bom. 398; Ind, Rul. (1930) Bom. 40, 

(8) 57 B 623; 133 Ind, Cas, 824; A I R 1932 Bom, 344; 
34 Bom. LR 683; Ind. Rul, (1932) Bom, 451, 

(9) 34 Bom. L R 649; 138 Ind. Cas, 788; AI R 1932 
Bom. 338; Ind. Rul. (1932) Bom. 442. . 

(10) 40 B 235; 31 Ind. Oas. 948; A I R 1915 Bom, 

“134; 17 Bom. LR 925, 


{(11)53M LJ 412; 105 Ind. Cas, 109; AI R1927 o 


Mad. 835; 51M 833 26 L W 318. 
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suit and must be obtained before that 
institution; failure to do so could not be 
cured by obtaining leave subsequent to the 
institution of the suit. It was also remarked 
obiter by Odgers, J., that the remedy of a- 
person who had instituted such a suit 
without obtaining leave was to make an’ 
application under s. 29. This remark was- 
unnecessary for the decision of that suit 
and was not concurred in by the other 
Judge : it ia also inconsistent with 
Odgers, J..s decision though it appears in 
the head-ncte. Section 29 was not even 
alluded to in the two previous decisions of 
this Court on s. 28 : Rowe & Co. Lid. v. 
Tan Theon Taik (12) and Tan Seik Ke v. 
C. A. M. C. T. Firm (13) In the case 
already cited on the other point; Donepudi 
Subramannyam v. Nune Narasimham (4), 
it was held that leave was a condition 
precedent, and that in the absence of leave 
the suit must be dismissed. Another deci- 
sion in the same sense is Panna Lal Tassa- 
duq Hussain v. Hira Nand-Jiwan Ram (14), 
which discusses 8, 29 and holds that it can 
only refer to suits which had been instituted 
before an order of adjudication was passed, | 

The effect of s. 29 and the previous decis 
sions on this point are wellsummed up 
by Venkataramana Rao, J., in Davood 
Wohideen v, Sahabdeen Sahib (15), a ruling 
which was only brought to our notice at the 
close of the argument in this cage. The 
view of the law there expressed is to the 
game effect as the conclusions at which we 
have already arrived. I would draw attene 
tion in particular to the discussion in 
Browuscombe v. Fair (6), at p. 850* there, 
and to the case cited there In re Wray (16), 
at p. 143 which is at variance with Browns- 
combe v. Fair (6). In my opinion, it is 
clear that s.29 which must be read with 
s. 28 can only refer to proceedings which 
are pending at the time of adjudication, 
that is, instituted before the order of ee 
n 
any event an order of stay would be an 
entirely inappropriate remedy in the present 
proceedings, a suit to set aside a sale by 


(12) 2 R 643; 84 Ind. Cas, 909; A I R 1925 Rang. 


105. 
(.3) 6 R27; 109 Ind. Cas. 769; AIR 1928 Rang. 
10 


9. 

(14) 8 L 593; 102 Ind. Cas, 37; A IR 1923 Lah, 28; 
28 P L R 634. 

(15) I L R (1937) Mad. 841; 173 Ind, Oas, 285; ATR 
1937 Mad. 667; (1937)2 M L J 223; 45 L W 109; (1937) 
M W N 654; 10 R M 550. 

(16) (1E37) 305 138 (143); 56 L J Oh, 1106; 57 L 
T 605; 36 R67. 


*Page of I L R (937) Mad.—| Ed] - 
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the Receiver. ° Such an order would be 
tantamount to 8 dismissal of the suit. These 
two appeals must he dismissed with costs. 


Mya Bu, J.—I agree. 
S, Appeals dismissed. 


PATNA HIGH COURT 
Appeal No. 8&5 of 1938 
October 16, 1939 
` MANOHAR Lat, J. 
LAL BALLABH NATH SAH DEO 
AND OTHERS—APPRLLANTS 


versus 
Maulavi HABIBUR RAHMAN 
AND OTARRS—— RESPONDENTS 

Landlord and tenant—Rent sutt—Chota Nagpur 
—Revenue Officer can pass decree and order sale 
only when holding is properly represented. 

In Ohota Nagpur, when a rent suit ig brought, 
the Revenue Officer's jurisdiction to pass a rent 
dacree and, therefore, to order a sale of the holding 
or tenure arises only if the holding or tenure as 
the case may be is properly represented. 

When, therefore, the purchasers of interest of 
some of the tenure-holders orsome of the tenure- 


holders themselves are added as parties after limi- . 


tation the Revenue Court has no jurisdiction to 
pass a decree in respect of rent which may have 
become barred at the time of the addition of afore- 
said parties. 142 Ind, Oas. 781 (1) and 179Ind. Oss, 
834 (2), relied on, 


A. from the appellate decree of Addis 
tional Judicial Commissioner of Chota 
Nagpur, Ranchi, dated June 4, 1938. 

Mr. Rai Gurusaran Prasad, for the 
Appellants. 

Messrs. Sarju Prasad and Radha Krishna 
Sahay, for the Respondents. 

Judgment.—This appeal is against a 
decision of the Additional Judicial Commis» 
sioner of Ranchi passed in a rent suit. The 
suit was inetituted before a Rent Suit 
Deputy Collector oa March 25, 1936 for 
recovery of arrears of rent for the years 
1989 to:1992 Sambat from defendants 
Nos. 1, 2 and 3 who were the original 
tenure-holders of Khewat No. 3/1, In ac» 
cordance with the procedure which apparente 
ly prevails in those Courts, the plaint was 
transferred to be tried by the Sub-Divisional 
Officer of Gumla by Letter No, 5254-R, 
dated July 23, 1936, which stated that 
the case was being forwarded for favour 
of disposal as the villages were within the 
jurisdiction of Sub-Divisional Officer of 
Gumla. On July 27, 1936 notice was issued 
to the plaintiffs and sommons was issued 
to the defendants. On August 26, 1936, 
the tenure-holder of Khewat No. 3/2 was 
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added at the request of the plaintiffs (this 
tenure-holder was defendant No. 4) and 
defendant No. 5, the purchaser of the 
interest of defendant No. 2 was added on 
his own applicatton, It will be noticed 
therefore that it “was when these two 
persons, namely defendants Nos. 4 and 5, 
were brought on the record that the tenure 
was represented in its entirety before the 
Rent Suit Officer. At that time the period 
of limitatién for recovery of arrears of rent 
for 1989 Sambat had elapsed. Therefore, it 
was contended in the Courts below, as it 
was contended before me, by the appellants 
that a decree for arrears of rent for the 
year 1989 Sambož ought not to have been 
passed by the Courts below. The matter 
was agitated before the learned Deputy 
Commissioner, but he overruled the con- 
tention on the ground that the tenure- 
holders of Khewats Nos. 3/1 -and 3/2 were 
jointly liable to pay rent to the plaintiffs 
and he was also of opinion that the question 
whether the decree was arent decree or a 
money decree should be left to be agitated 
in the execution department, 

I think that after the decision of their 
Lordships of the Judicial Oommittee in 
Jagdishwar Dayal Singh v. Dwarka Singh 
(1) which was followed in Mankt Kanak 
Ratan v. Sundar Munda (2) it was not 
open to the learned Additional Judicial 
Commissioner to adopt the course he did. 
In Chota Nagpur, when a rent suit is 
brought, the Revenue Officer’s jurisdiction 
to pass a rent decree and therefore to 
order a sale of the holding or tenure arises 
only if the holding or tenure as the case 
may be is properly represented, For these 
reasons the decree of the learned Judicial 
Commissioner is varied by dismissing the 
suit of the plaintiffs for 1929 Sambat. In 
other respects there will be a decree in 
favour of the plaintifis to be calculated at 
the rate of rent claimed for the years 1990, 
1991 and 1992 Sambat. The appellants are 
entitled to costs proportionate to the amount 
for which they have been declared not 
liable in all the Courts. The plaintiffs 
are entitled to costs,in proportion to the 
amount to which they have been ultimately 
found to be entitled, but only in the Oourts 
below. 

D. Order accordingly. 


(1) 12 Pat, 626;142 Ind. Oas. 781; A IR 1933 P O 
198; 60 IA 176; Ind. Rul. (1933)P O 108; 17R D, 
334; L R 4A 272 0r564 M LJ 590, PL T 
989: 37L W 767; 37 O W N 629; 57 OL JT 4195 
(1933) M W N 522 (PO). 

(2) 20 P L T 346; 179 Ind. Oas. 
Pat, 225; 5B R298; 11 R P 413. 
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RANGCON HIGH COURT 
Criminal Revisions Nos. 562-B and 
: 563-B of 1939 
February 29, 1940 
: SHARPE, J. 
Tue KING—PrRoszcuToR 
versus 
MAUNG KHIN MAUNG—Oppcsite Party 

Criminal Procedure Code (Act V of 1898), ss. 250, 
423 (1) (d), 482—S. 423 (1) (d) amplifies powers of 
Appellate Court —Whether empowers if to pass order 
which might have been passed by lower Court—Order 
of acquittal by High Court in appeal or reviston— 
Order for compensation under s. 250, whether con- 
sequential or incidental to that of acquittal—Iden- 
tical order, what is. 

Clause (d) of sub-s. (1) of s. 423, Oriminal P, O., 
does amplify the powers of Appétiate Courts, Sec- 
tion 423 does not, however, invest an Appellate 
Court with authority to make any order which might 
have been made by the Court below. An order for 
compensation under s, 250 is not an order incidental 
or consequential to an order of discharge or acquittal 
passed by the High Court in revision or appeal, 
107 Ind. Oas. 690 (2), referred to, 12 Ind. Cas. 297 
(1), not approved. 

An incidental order isan order which is liable 
or likely to follow asa result of the main order. 
145 Ind. Cas. 837 (3), relied on. 


Cr. R. arising cut of questicn of ccm- 
pensation. 

Order.—On October 25 last the responds 
ent was convicted of two offences, the one 
under s. 334, J. P, C. and the other under s, 19 
(e), Arms Act, in respect of which offences 
he was fined Rs, 15 and Rs. 10 respectively. 
Subsequently the District Magistrate con- 
sidered the matter in revision and express- 
ed the opinion that it was “a false case 
from beginning to end.” He therefore 
submitted the proceedings to this Court 
with a recommendation to set aside the 
sentences (his omission to recommend the 
setting aside of the convictions was pre 
sumably an accidental slip or omission) 
and with a further recommendation that 
Ma Mai Shin, the complainant inthe case, 
should be called upon to show cause why 
she should not pay compensation to the 
respondent. The case first came before 
Mackney, J.° who directed notice to issue. 
Then the case came before me; the respon- 
dent, appearing in person, was the only 
party present. I then came to the conclusion 
that the ccnvictions and sentences ought to 
be set aside, and that was done, Then arose 
the, question of compensation. In my judg: 
ment setting aside the convictions and sen- 
tences I recorded my opinion that the ace 
cusation against the respondent was false 
and vexatious, and, Ma Mai Shin not being 
then present, I directed a summons to issue 
to her to appear and show cause why she 
should not pay compensation to the’ rese 
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pondent. The case has now’ come on before 
me again on this question of compensation; 
Ma Mai Shin has not however appeared to 
skow cause, : 
My attention has been called to three cases : 
the Calcutta case in Mehi Singhv. Mangal 
Khandu (1), the Allahabad case in Aminul- 
lah v Emperor 29 Cr, L, J. 274 (2) and the 
Rangoon case in Ma Mya Khin v. Maung Po 
Htwa (3). Inthe Calcutta case a Full Bench 
of five Judges, by an unspecified majority, 
answered in the negative the question which 
had been referred to them, which was ia 
the following terms: “Has an Appellate 
Court power to order compensation under 
*g, 250, Criminal P. 0.?” In the Allahabad 
Case, which is of no real help in the present 
case, Dalal, J., at p. 275*, observed : 
“It seems doubtful however whether this Court 
has jurisdiction to pass an order for compensation 
when the matter comes up inrevision, As to the 


accusation being vexatious I have not the slightest 
doubt.” 


The Rangoon case did not fall to be 
decided upon the answer to the question 
whether this Court has powerin revision 
to-order compensaticn under s. 250, but 
both Sir Arthur Page, the then Ohief Justice 
and also Dunkley, J., took the occasion of 
their judgments in that case to make obser- 
vations about the decision in the above» 
méntjoned Oalcutta case. Sir Arthur Page's 
observations will be found on pages 366 
(bottom) to 3697. Although he‘expressly re- 
frained from pronouncing any opinion upon 
the merits of the Oalcutta decision and 
reserved for a future occasion the deters 
mination of the question whether an order 
awarding compensation unders. 250 is an 
order “consequential” or “incidental” to 
the order of discharge or acquittal, Sir 
Arthur Page confessed hie inability to ap» 
preciate the reasoning upon which was 
based that part of the judgment which 
declared that the making of an award for 
compensation would seem to need express 
authority, and that an order therefore is 
not “consequential or incidental” (ander 
sub-s, (1) (d) of s. 423, Criminal P.O.) to 
an order of discharge or acquittal, unless 
the discharging or acquitting Court has, 
aliunde, power to make it. At p. 3717 Dun- 


(1) 39 O 157; 12 Ind, Oas. 297; 14 O L J 437; 160 
W N10 (FB). 

(2) A I R 1928 All. 95; 107 Ind, Oas. 890; 
29 Or, L J 274; L R9 A28 Or; 26 A L J 328, 9 
AlOr, R 197; IL T 40 All, 100, 

(3) AIR 1933 Rang. 288; 145 Ind, Oas. 837; 11 R 
361; 6 R Rang. 64; 35 Or, L J 1; (1983) Or, Oas. 
1084(F B), 


* Page of 29 Cr. L. J.—(Ed.} 
° t Pages of 11 R.—[Hd.] 
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kley, J. expressly dissented from the propo- 
sition laid down in the Calcutta case that 
el. (d) of sub-s. (1) of s. 423 does not 
amplify the powers of Appellate Courts,. 
The question before me is whether, if I 
were to make an order awarding the res: 
pondent compensation under s. 250, I 
should be making an order incidental to 
my order setting aside his convictions and 
sentences. I have no doubt that it would 
be just and proper for me to do so in the 
present case, if 1 have power to do so. 
With all respect to the majority of the 
members ofthe Full Benchin the Calcutta 
case, the main reasoning appearing in their 
judgment does not commend itself tome 
any more than it did to Sir Arthur Page. 
It will be observed from the report of the 
Calcutta case that Sir Lawrence Jenkins, 
the then Chief Justice of the High Court at 
Calcutta, was a member of the Court. But it 
should also be observed, from p. 366* of the 
report of the Rangoon case, that Sir Arthur 
Page stated-—presumably he had himself 
perused the record of the Calcuta case when 
he was a Judge of that High Court—that 
it appears from the record of the Calcutta 
case that Sir Lawrence Jenkins did not 
sign the judgment and did not assent to the 
reasoning upon which the decision was 
based, Inmy opinion the issue now raised 
is, to adopt Sir Arthur Page's words, whee 
ther, as atmatter of construction, an order 
for compensation under s. 250 would be 
an order “consequential” or “incidental” to 
my order of acquittal. The Calcutta decision 
is not binding upon me, and this Court 
expressly declined to decide this question 
when it was considering Ma Mya Khin v, 
Maung Po Htwa (3) I am therefore un- 
fettered by any previous decision. 
. Dunkley, J. said at the very end of his 
judgment in Ma Mya Khin v. Maung Po 
Hiwa (3) that an.incfdental order is an 
order which is liable or likely to fole 
low as a result of the main order. That 
statement I am prepared to accept, but 
the question remains whether an order 
awarding compensation is liable to follow 
(and ib cannot be likely to follow unless it 
is liable to do so) an order made by this 
Court, inthe exercise of its appellate or 
revisional powers, setting aside a convic- 
tion and sentence. I agree with Dunkley, 
J. in thinking that the Calcutta High 
Court went too far in saying, as it did, that 
cl, (d) of sub-s. (1) of s. 423 does not amplify 
the powers of Appellate Courts. I think 
that that clause does amplify such powers, 
*Page of 11 R.—[ Rad] 
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But to what extent does it do so? That is 
the question. There are two considerations 
to be borne in mind: first, s. 250 provides 
for the award of compensation by “the 
Magistrate by whom the case is heard” and 
to that Magistrate ie expressly reserved the 
power to award compensation under s. 250, 
second, S. 423 does not inveat an Appellate 
Court with authority to make any order 
which might have been made hy the Court 
below. Toemy mind these two considera- 
tions conclude this matter, I do not think 
that, as a matter of construction, an order 
for compensation under s. 250 would be an 
order incidental to my order acquitting the 
“respondent. Inemy judgment I have no 
power to award compensation to the res- 
pondent in this case, When the matter was 
before me on the previous occasion I was 
proceeding per incuriam when I directed 
notice to issue to Ma Mai Shin, Now that 
I have looked into the matter more fully 
I find that there is nothing further which 
I can doin this case, I have already acquit- 
ted the respondent and there the matter 
must end. 


S. Order accordingly. 


maan namaha 


PATNA HIGH COURT 
Appeal No. 241 of 1939 
December 12, 1939 
t Wort AND Maezoitsa, JJ. 
BHISHUNDEO NARAIN MISSIR AND 
OTSERS—APPELLANTS l 


versus 
RAGHUNATH PRASAD MISSIR— 
RESPONDENT 

Limitation Act (IX of 1908), Art. 182 (5), a. 14— 
Application for transfer of decree to Court of an- 
other district—Latter Court for temporary reasons 
not having jurisdiction—Application, if saves limt- 
tation—Certificate of non-satisfaction not received 
from transferee Court—Fresh execution application 
to decree Court, if atep-in-aid—S. 14 and Art. 182 
(5), distinction pointed out—Words of Art. 182 (5) 
cannot be imported in s. 14— Phrase “ any applica- 
tion” in s. 14, includes applicatio» for execution— 
Decree-holder prosecuting bona fide execution before 
Judge believing him bona fide though erroneously, to 
have jurisdiction—Time taken by such proceeding can 
be excluded. 

An application for transfer of 8 decree is a step- 
in-aid of execution but in order to save limitation 
jt must also be in accordance with law. The 
phrase “made in accordance with law" does, not 
include an application to the Oourt'to do some- 
thing which either from the decres-holder’s direct 
knowledge of fact or from his presumed knowledge 
of law he must have known the Court was incom- 
petent to do. The presumed knowledge of law 
refers to knowledge of the general law and not to 
knowledge of any particular orders varying the 
pecuniary jurisdiction of a particular Gourt, It 
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cannot be said that an application for transfer of a 
decree to a Court of any other district which for 
merely temporary and accidental reasons, has not 
the necessary jurisdiction at the particular time is 
not an application in accordance with law. [p. 
698, cols, 1 & 2.) 

Where the Court passing-the decree transfers the 
decree to another Court for execution, the former 
Court cannot entertain fresh application for execu- 
tion without receiving a certificate of non-satisfac- 
tion from the. transferee Oourt. Oonsequently a 
fresh application for executiou made to the decree, 
Court is not a  step-in-aid of execution. 36 
Ind. Cas, 682 (2) and 180 Ind, Oas. 81 (3), relied 


ORs 

Article 182 (i and s. 14 deal with quite dis- 
tinct matters. The former prescribes the terminus 
a quo, the point from which limitation shall 
begin to run ; the latter has nothing to do with this, 
and relates only tothe methog tbe adopted in 
calculating the total time that is to be counted after 
the starting point has been fixed. Clause (5) of 
Art. 182 has nothing to do with any period of 
time; it has only to do with a fixed point of time. 
Only five conditions have to be satisfied for the 
application of s.J4 (2), and no condition that the 
proceeding must be in accordance with lawis to 
be found in them, either expressly or by implica- 
tion. Nor, as can the words of Art. 162 (5) be 
imported into s.14 (2), since the [provisions relate 
to quite different matters. [p, 698, col. 2; p. 699, col. 1.] 

The words “any application” in s. 14 (2) will 
include an application for execution and a decree: 
holder is entitled to exclude the time during which 
he has been prosecuting his execution bona fide 
and with due diligence before a Judge whom he 
believed bona ide, though erroneously, to have 
jurisdiction, Article 182 (5) cannot in such case bar 
application of s. 14. fp. 699, col, 1.] 

[Case-law referred to.] 


A. from the appellate order of the District 
Judge, Muzaffarpur, dated May 18,1939, ° 


Messrs. B.C. D2 and G. P. Shahi, for the 
Appellants. 
Mr. Ganesh Sharma, for the Respondent. 


Meredith. J.—This is a judgment-debtor’s 
appeal from an order of the learned District 
Judge of Muzaffarpur, dated May 18, 1939 
affirming an order of the Subordinate Judge 
of Muzaffarpur, dated February 14, 1939 
dismissing an application under s. 47, Civil 
P.C.,in execution proceedings. The point 
now taken is one of limitation, and the dates 
material tothe determination of the question 
are as follows : 

7-8-1933 : Decree passed in favour of tke 
respondent for Rs. 2,264 by 
the Munsif, Second Court, 
Darbhanga. 

. 27-1935 : Application made to the Munsif, 
Second Oourt, Darbhanga, 
by the decree-holder for trans- 
fer of the decree for execution 
to the Munsif, Second Court, 
Muzaffarpur, i 

20-4-1985 ; The Munsif, Second Court, 


Muzaifarpur, who had powers 
up toRs.4,0C0 was transfer- 
red and was succeeded by a 
new Munsif, having powers 
up to only Rs. 1,000). 


§-81935 : The District Judge of Muzaffar- 


pur on receipt of the decree 
from the Munsif, Second 
Oourt, Darbhanga, transferred 
it for execution not to the 
Munsif, Second Court, 
Muzaffarpur, (who by that 
time had not the necessary 
powers) but to the Munsif, 
First Court, Muzaffarpur (who 
also had no special powers). 


22-5-1936 : The decree-holder filed his 


application for execution not 
before tbe Munsif, First 
Court, Muzaffarpur, but 
before the Subordinate 
Judge, First Court, 
Muzaffarpur. 


29-5-1936 : The Subordinate Judge, First 


Court, Muzaffarpur, returned: 
the application together with 
the certificate of nom satisfac- -> 
tion and the order of transfer, 
to the applicant, on the 
ground that he had no juris- 
diction. The same day the 
decree-holder reefiled it before 
the Munsif, First Court. 
The Munsif also returned 
the papers for presentation 
before the proper Court, on 
the ground that he had no 
jurisdiction. 


4.61936 : The decree-holder goes back to 


the Subordinate Judge, First 
Court, Muzaffarpur, and 
re-files his application before 
him. This time the Subordi- 
nate Jifdge, First Court, 
accepts it. 


11-5-1987 : An objection made by the 


judgmentedebtors to execu- 
tion is dismissed by the Sube 
ordinate Judge. 


26-8-1937 : Against this order of dismissal 


there was an appeal to the 
District Judge, who, on this 
date, allowed it and dismise 
sed the execution case on the 
ground that the Subordinate 
Judge had no jurisdiction, as 
the decree had not been 
traneferred to his Court. 


. 13-4-1938 : The High Court in second 
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appeal upheld the order of 
the District Judge, 
18-7-1938 : The decree-holder filed a fresh 
application before the Munsify 
Second Court, Darbhanga, for 
transfer of the decree for 
execution to the Subordinate 
Judge, First Court, Muzaffar- 


pur, 

21-7-1938 : The District Judge of Muzaf- 
farpur thereupon passes an 
order transferring the decree 
for execution to the Subordi+ 
nate Judge, First Court, 
Muzaffarpur. 

- 22-7-1938 : The present application for 
execution is filed before the 
Subordinate Judge. 

Itis contended, first, thatthe application 
for transfer, filed on July 20, 1935 before 
the Munsif of Darbhanga, was nota stepe 
ineaid of execution within the meaning’ of 
Art. 182 (5), Lim. Act, because it was not 

made in accordance with law, as it was for 
transfer to a Court having no jurisdiction ; 
if this application was not a step-in-aid, 
giving afresh start for limitation under Art. 
182 (5), then the present application must 
be barred by limitation, Secondly, even if 
that application be taken to be a step-in-aid, 
the second application for transfer filed on 
July 18, 1938, before the Munsif at 
Darbhanga, cannot be taken tobe a step-in- 
aid, because it was not made to the proper 
Court; as the decree had been previously 
transferred to Muzaffarpur, and no certificate 
of non-satisfaction had been received by 
the Munsif, Darbhanga, he had no jurisdic- 
tion to entertain a fresh application for 
execution or for transfer of the decree. If 
the application on July 18, was nota step- 
in-aid, then the application for execution 
dated July 22, 1938, would, in any case, be out 
of time, being more. than’ three years after 
the application of July 20, 1935. The 
Ccurt below has held that the application of 
July 20, 1935 was a step-ineaid. It has 
recorded cn clear finding with regard to the 
application of July 18, 1938, but it may be 
presumed that it was its opinion that it could 
not have saved limitation, because it holds 
that the application of July 22,1938 was in 
time, as the decree-holder under s. 14, Lim, 
Act, was entitled to exclude the time spent 
In prosecuting his application made in 1936 
to the Subordinate Judge, this being a proe 
‘eeeding prosecuted with due diligence in 


good faith in a Court, which, from defect of 


jurisdiction, was unable to entertain it, 
Mr. B. O. De, for the appellants, asregards 
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s. 14, argued, in the first place, thats. 14, 
must be read subject to Art, 182 (5), and 
not vice versa: the special provision must 
control the general provision, and s. 14 can- 
not be used so as to extend the limitation 
period of three years‘fixed under Art. 182, 
Secondly, even if that could be done, this 
is not a fit case for its application since the 
decree-holder was not prosecuting his ap- 
plication with due diligance in good faith. 
“Good faith,’ as defined in the Act, involves 
“due care and attention.” It follows then, 
that there are three questions for decision: 
(1) Was the application of July 20, 1935, 
for transfer of the decree to the Court of 
“the Munsif, Sgeong Court, Muzaffarpur, a 
step-in-aid, was it in accordance with law ? 
(2) Was the application of July 18, 1938, 
a step-insaid ? and (3) Is the decree-holder 
entitled to exclude the time spent in proses 
cuting the application of July 20, 1935, 
under s. 14, Lim. Act ? 

Upon the first point, I am of opinion that 
the application of July 20, 1935, was an 
application to take astep-in-aid of execution 
within the meaning of Art, 182 (5), which 


rune as follows: 

“(Where the application next hereinafter men- 
tioned has been made) the date of the final order 
passed on an application made in accordance with 
law to the proper Court, for execution or to take some 
step-in-aid of execution of the decree or order.” , 

Article 182 provides three years’ Jimita- 
tion from that date. It is, of course, settled 
that an application for transfer of a decree 
isastep-in-aid of execution, Amrit Lal v. 
Murlidhar (1), but in order to save limitas 


tion, such an application must also 
be an application in accordance with 
law. There are rulings to the effect 


that an application to a Court having 
no jurisdiction is not in accordance with 
law. The application which we are ab 
present considering was not, however, an 
application of this kind. It was an applis 
cation for transfer made to the proper 
Court, that is, the Munsif, Second Court, 
Darbhanga, which had passed the decree, 
It was for transfer to a Court which at that 
time had not been necessary jurisdiction, 
but which shortly before that had had it, 
Upto April 30, 1935, the Munsif, Second 
Court, Muzaffarpur, had the necessary pe- 
cuniary jurisdiction to execute the decree. 
As the learned District Judge has observed, 
under O. XXI, r. 5, Civil P, C. the original 
Court should not transfer the dscree direct 
tothe Second Munsif of Muzaffarpur’ but 
was bound to send it to the District Judge 

(l) 3 P L'T 422; 67 Ind. Oas, 538; A I R 1922 
Pat, 188; 1 Pat. 651, 
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of Muzaffarpur under O. XX1, r. 8. The 
District Judge could then transfer the 
decree to any Subordinate Court of compe- 
tent jurisdiction, and was not bound to 
send the decree to the particular Court 
mentioned in the original application for 
transfer. There is nothing to show that 
the decree-holder had direct knowledge in 
fact that the Second Munsif of Muzaffarpur 
had ceased to exercise jurisdiction up 
to Rs. 4,000. The application was not, 
therefore, an application to transfer the 
decree to some Court which could never 
possibly have jurisdiction to execute it, 
but was an application for transfer to a, 
Court which for temperary reasons, not 
known to the decree-holder, was at that 
particular ‘time incompetent to execute the 
decree, 

The District Judge of Muzaffarpur, on 
receipt of the application, finding that the 
Munsif, Second Oourt, had no longer juris- 
diction, could and should have transferred 
the decree toa competent Court. Instead 
of that, though he did not transfer it to the 
Second Munsif he transferred it to the Mun- 
sif, First Court, who also had no jurisdic- 
tion. It may well be that the word “Munsif” 
was merely a clerical error made in the 
District Judge's office and what was intend» 
ed was a transfer to the Subordinate Judge, 
First Court, which was the proper Court to 
which to make the transfer. However, that 
may be, the application for taansfer was.to 
a Court which the decree-holder having 
‘Tegard to its previous history might quite 
reasonably suppose to have the necessary 
jurisdiction; and the application would have 
gone toa Court of competent jurisdiction 
but for a mistake in the office of the learned 
District Judge. What the rulings state is 
that the phrase “made in accordance with 
law” does not include an application to the 
Court todo something which either from 
the decree-holder’s direct knowledge in fact 
or from his presumed knowledge of law he 
must have Known the Court was incompe- 
tent todo. I agree with the District Judge 
that the presumed knowledge of law refers 
to knowledge of the general law and not 
to knowledge of any particular orders vary- 
ing the pecuniary jurisdiction of a parti- 
cular Court. It would be unreasonable to 
exfect the decree holder to keep track of 
every change in the pecuniary jurisdiction 
cf Munsif's Court in other districts depende 
ent upon the transfers of particular offie 
cers. In my view, it cannot be said that 
an application for transfer of a decree to 
a Court of any other district which for 
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merely temporary and accidental reasons, 
has not the necessary jurisdiction at the 
particular time is not an application in 
accordance with law. That disposes of the 
first point. 

I turn now tothe second point, that is, 
regarding the application of July 18, 1938. 
Tt must be held, I think, that this was not 
an application which could save limitation 
under Art. 182(5), because it was not made - 
to the proper Court, and that is one of the 
express requisites of the provision in ques- 
tion. Manifestly, without receiving a certi- 
ficate of nonesatisfaction from the Court to 
which the decree had been transferred, 
the Munsif, Darbhanga, could not entertain 
a fresh application for execution. On 
this point there is the direct authority 
of the Privy. Council in Maharaja of Bobbilt 
v, Narasaraju Peda Baliara Simhulu 
Bahadur (2), wherein it was laid down 
thatan application to a Court asking it to 
do what it has no jurisdiction to do, is not 
in accordance with law or a step-in-aid of 
execution. This ruling was followed in 
Kamakhya Narain Singh v. Kalipada Dutt 
(3), wherein it was also held that an- 
application for execution made’to a Court, 
which has already transferred the decree 
for execution elsewhere is not a step-in- 
aid. I come now tothe third point, whe- 
ther the application of July 22, 1938, though 
more than three years after the applica» 
tion of July 20, 1935, can yet be held to 
be in time by the application of the pro- 
visions of s, 14, Lim. Act, 

The argument that 5.14, must be read 
subject to Art. 182 (5) and cannot be used 
to extend the period of three years’ limi- 
tation prescribed by Art. 182, appears to 
me to be based upon a misconception. 
There is no question of extending the period 
of three years. The question is rather of 
excluding certain perieds from tke calcula 
tion under which the three years period is 
made up. There is in fact no question of 
either provision being controlled by or sub- 
ject to the other. Article 182 (5) ands. 14, 
are dealing with quite distinct matter. The 
former prescribes the terminus a quo, the 
point from which limitation shall begin to 
run ; the latter has nothing todo with this, 
and relates only to the method to be adopte 
ed in calculating the total time that is to bo 

(2) 39M 640; 36 Ind. Oas. 662; AI R1916 P O16; 
43 I A 938; 31M LJ 300; 18 Bom. LR 909; 14 A 


L J 1128; 20 ML T 472; 24 O LJ 47854 LW 558; 
(1916) 2 MW N 541; 21 O WN 1621 PLW 26 


O). 
(3) 20 PL T 356; 180 Ind. Oas. 81; AI R 1939 
Pat. 289; 5B R333; 11 RP 445, 
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counted after the starting point has been 
fixed. Olause (5) of Art. 182, has nothing to 
do with any period of time; it has only to 
do with a fixed point of time. It is quite 
conceivable that a proceeding might te 
started in a Court without jurisdiction by 
an application not in accordance with 
law, an application which could not possi- 
bly form a fresh starting point for limita- 
tion under Art. 182 (5) ; but that fact would 
not prevent the exclusion of the period for 
which the proceeding initiated by the 
application was being prosecuted, so long 
as it iwas being prosecuted in the Court 
witkout jurisdiction with due diligence and 
in good faith, For s. 14 (2), which relates 
to applications, refers only in wide terms 
to a civil proceeding, whether in a Court 
of first instance, orin a Oourt of Appeal, 
against the same party forthe same relief, 
and says nothing whatever about the 
Proceeding being in accordance with law 
orin the proper Court. On the contrary; 
it does apply in express terms to a pro» 
ceeding in a Court which, from defect of 
jurisdiction, or other cause of a like nature, 
is unable to entertain it. 

The conditions for the application of 
s. 14 (2) are five: (1) that there is another 
civil proceeding ; (2) that itis against the 
same party; (3) that it is for the same relief; 
(4) that it is prosecuted with diligence and 
in good faith ; and (5) that the Oourt from 
defect of jurisdiction or other cause of a 
like nature is unable to entertain it. Only 
these five conditions have to be satisfied for 
the application of s.14 (2),and no condi- 
tion that the proceeding must be in ac- 
cordance with lawis to be found in them, 
either expressly or by implication. Nor, 
as Ihave said, can the words of Art. 182 
(5) be imported into 5.14 (2), since the pro» 
visions relate to quite different matters, 
That the words ‘anyeapplication” in s. 14 
(2) will include an application for execu- 
tion is well settled, and there are numerous 
cases where it has been held that a decrees 
holder is entitled to-exclude the time dur- 
ing which he has been prosecuting his 
execution bona fide and with due diligence 
before a Judge whom he believed bona 
fide, though erroneously, to have jurisdic- 
tion. 

I may refer first to a case under the 
old Lim, Act of 1859, where s. 20 corres- 
ponded to Act. 182 of the present Act. Their 
Lordships of the Privy Council in Hira 
Lal v. Badri Das (4), laid down that it was 
the object ofthe Legislature in the Lim. Act 

(4)2 A 792 71A 167; 4 Sar. 157 (P O). . 
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(XIV of 1859), s. 14, with regard to the limi» 
tation for the commencement of a suit, to 
exclude the time during which, a party 
to the suit may have been litigating, bona 
fide and with due diligence, before a 
Judge whom he has supposed to have had 
jurisdiction, but who yet may not have had 
ite The same principle should prevail in 
the construction of s. 20 with regard to 
executions. That view was taken before the 
second clause was enacted ine. 14. In a 
case twelve years later in (1892), the Oal- 
cutta High Court laid down in Rajballabh 
Sahay v, Jai Krishna Prasad (5), that 
unders. 14, Lim. Act, the decree-holder 
“was entitled tq a deduction of all the time 
cecupied in executing his decree in a Court 
having no jurisdiction, his application upon 
the facts of the case having been mani- 
festly made in good faith. : 
In 1900 tbe Calcutta High Gourt again 
held in Jahar v. Kamini Debi (6), that a 
proceeding to enforce a decree taken ina 
Oourt, which was erroneously believed by 
the decree-holder to have jurisdiction, isa 
bona fide proceeding within the terms of 
s. 14, Lim. Act (XV of 1877), That was a. 
cage where the property at the date of the 
decree was situated within the jurisdic- 
tion of the Munsif’s Court at Nawabgan}. 
Subsequently, by order of the Local Govt. 
the local jurisdiction in respect of the 
thana was transferred tothe Court of the 
Munsif at Malda. After the transfer was 
notified, the decree-holder, within the time 
fixed by the law of limitation, applied for 
execution in the Malda Court. After the 
sale it was found that the decree-holder 
had obtained no certificate from the Nawab- 
ganj Oourt transferring the decree for exe- 
cution by the Malda Gourt, and the latter 
had, therefore, no jurisdiction to execute 
the decree, The decreesholder then applied 
to the Nawabganj Oourt for a transfer, and 
was held to be entitled unders. 14, Lim, 
Act, to a deduction of the time during 
which the application erroneously made 
to the Munsif of Malda had been pending, 
as the proceeding had been takenin good 
faith, Their Lordships observed that the 
District Judge had wrongly held that ignor- 
ance of law, that is to say ignorance on the 
part of the decree-holder that his applica- 
tion could only be made in the Nawabg@nj 
Court, prevented his pleading good faith 
within the terms of s. 14, Lim. Act. The 
case in Hira Lal v. Badri Das (4), was, they 
said, an authority to the contrary. They ob- 


(5) 20 O 29. | 
(6) 20 O 238; 5 OW N 150. 


700 


served further that in Hira Lal v. Badri 
Das (4), their Lordships of the Privy Council 
bad pointed out that in that case the Judge 
himself believed he had jurisdiction and 
acted accordingly, and so alsoin the case 
before their Lordships. So also, I should 
observe, in the present case, for the Sub- 
ordinate Judge, Muzaffarpur, entertained 
the application on the second occasion and 
dismissed the objection of the judgment- 
debtors, It was only when the*case came to 
the District Judge on appeal that it was held 
that the Subordinate Judge on had no juris- 
‘diction. 

In Kakamani Rayappa v. Kotta Venkanna, 
11 Ind. Cas, 338 (7), whege the Sub-Court at 
Ellore hai transferred its decree for execue 
tion direct to the Special Assistant Agent 
instead of to the Agent, Godavari; where 
that order having been set aside an appli- 
‘cation was fled in the proper Court, the 
applicant was held entitled toa deduction 
of the time spent between the date of order 
of transfer to the wrong Court and the date 
‘of return of the proceedings to the right 
‘Court in accordance with an appellate 
erder, and that he must be deemed to have 
been bona fide prosecuting his application 
for execution within the meaning of s. 14, 
Lim. Act, as he was not responsible for the 
order of the Court transferring the decree to 
a wrong Court. Here, I may remark thatin 
‘the present case the decree-holder was not 
responsible for the fact that the District 
Judge finding the Munsif, Second Court, 
Muzaffarpur, no longer had jurisdiction, 
wrongly transferred the decree to the Munsif 
of First Court instead of to the Subordinate 
Judge, First Court, 

Coming to the present Lim, Act (IK of 1908), 
it was held in Kala Singh v. Gehna Singh 
-(8), that the wording of sub-s. (2) of 8, 14 
Lim. Act, is comprehensive enough to cover 
all applications and is therefore applicable 
to bona fide applications for execution if 
‘they have been filed and presented in a 
wrong Courtrin circumstances described in 
that section. In Pandu Dagadu v. Jamna 
Das Chotumal (9), where it was found on 
appeal that certain proceedings in the Haveli 
‘Oourt were without jurisdiction, it was held 
that the decree holder was entitled to exclude 
the time spent in prosecuting those proceed- 
ings under s. 14(2), Lim. Act 1908, since he 
‘ought not to suffer because when the proper 
proceedings were in the Vadgaon Oourt, the 

(7) 11 Ind. Cas, 338. 

(8) 14 L 106; 138 Ind, Cas, 646; AT R1932 Lah, 
-531; Ind, Rul. (1932) Lah. 515; 33 PL R 740. 

BË Pa L R 470; 85 Ind. Oes. 778; AIR 1925 
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Judge sitting in the Haveli Court had 
wrongly entertained the darkhast. In my 
view, there can be no doubt about the pro» 
position that s. 14 (2), Lim. Act, applies, to 
execution proceedings in suitable cases and 
Art. 182 (5) cannot in such cases bar appli» 


. cation, 

In support of the contention that 
8, 14 (2) should not be applied in the 
present case, as the proceedings were 


not in good faith, reliance is placed on 
Fazlut Jamil v. Halal ud-din (10), a casa 
of this High Court. That was a case where 
the execution petition had been filed in the 
Court of the Munsif, First Court, Purnea, 
though the decree had been passed by the 
Court of the Subordinate Judge, and there 
had been two previous execution proceed= 
ings, both in the Court of the Subordinate 
Judge. It was held that the decree-holder 
was not entitled to exclude the time spent 
in the Court of the Munsif. It was pointed 
out that “good faith” for the purposes of 
the Lim. Act was defined in s. 2 (7): 

“Nothing shall be deemed to be done in good 


faith which is not done with due care and atten--. 
tion.’ 


In the case under consideration the decree 
on the face of it showed that it had been 
passsed by the Subordinate Judge. The 
decree-holder postponed action till the very 
last moment and though the decree was 
staring him in the face as one of the Subor- 
dinate Judge, his agent negligently filed the 
execution application in the Munsif's Court. 
Olearly they observed, such an act could 
not be said to be done with due care and 
attention. The District Judge had found 
that the decree-holder had acted in good 
faith, that, however, they held, was a ques- 
tion of mixed law and fact which the High 
Court could go into in second appeal. In 
that particular case, therefore, s. 14 was 
not applied, though there was clearly an 
implication that it could have been applied 
ifthe decree-holder had acted in good faith, 
The facts of that case were quite dissimilar 
to those of present case. In the present 
case also, however, the District Judge has 
recorded an express finding that the decree» 
holder was prosecuting the proceedings in 
the Court of the Subordinate Judge in 1936 
in good faith. With regard to this finding, 
I shall only say that whether itis a correct 
finding, in sofar as it is a finding of fact, is 
a point which does not concern us in second 
appeal; and in so far as it may be consider- 
ed a finding of law, there is nothing in the 


019) 101 Ind, Cas. 674; AI R 1927 Pat. 256; 8 P L T 
$61, ; 
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case upon which it could be held that it is 
legally wrong. 

In my view the decree-holder in the 
present case is clearly entitled to excludé 
the time spent in prosecuting his case in 
wrong Courts, The exclusion of even two 
days would make the present application 
of July 22, 1938 an application within 
time, always provided that the application 
of July 20,1935 was step-in-aid. I have 
held that it was so. Even, however, had it 
not been possible to come to that finding, 
the present application. would still be in 
time, for a reason which I shall now state. 
The time to be excluded undere. 14 (2) is 
from July 20, 1935 to April 13, 1938, the 
date when the High Court finally affirmed 
the order ofthe District Judge holding that 
the Subordinate Judgehud no jurisdiction; 
that is to say, the decree-holder is entitled 
to an exclusion of about two years and nine 
months. If two years and nine months be 
excluded, the application of July 22 1938 
was in time even, calculating from the date 
of the decree, which, as I have said, was 
passed on August 7, 1933. I would dismiss 
the appeal with costs, ` 


Wort, J.—I agree. 


D. Appeal dismissed. 


—— 


CALCUTTA HIGH COURT 
Appeal No, 134 of 1939 

May 15, 1940 

Enaey, J, 
HARIPADA MUKHERJEE Shebait or 
KALI MATA AND ANOTHER— DRITIES-— 

APPELLANTS 

versus 

SHAILA BALA DEVI—Rxsponpent 

Limitation Act (IX of 1908), s. 5—Appeal filed 
with deficit court-fee—Order for making good 
deficiency within time fized—Appeal rejected on 
default—Extension cannot be granted under s,5 on 
ground that order fixing time for payment of de- 
ficit court-fee was not communicated either to ap- 
pellant or to his Pleader—Duty of party and hie 
Pleader in this respect, stated. 

Where an appeal filed with deficit court-fee is 
rejected by the Court onthe failure of the appel- 
lant to make up the deficiency within time fixed by 
the Court for that purpose, the appellantis not 
entitled to any indulgence under s. 5, Lim, Act on 
the ground that the order fixing time for payment 
of the deficit court-fee was not communicated either 
to him orto his Pleader, as it ishis business, or 
the business of any Pleader who is acting for him 
in connection with this matter, to ascertain the 
date fixed for depositing the deficit court-fees, In 
a case of this sort it is expected that Pleaders shall 
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make themselves acquainted with the nature of the 
orders passed and it is not the duty of the Oourt 
to send records to the Pleaders in order that their 
signatures may be taken on the order-sheet. ; 

A. from the original order of the Dis- 
trict Judge, Howrah, dated February 4, 
1939. 


Mr. Prafulla Kumar Chatterjee, for the 
Appellant. 4 

Messrs, Gopendra Nath Dasand Harideb 
Chatterjee, for the Respondent. 


Judgment.—In this case the appellant 
filed an appeal in the Oourt of the District 
Judge of Howrah on December 14, 1938. 
The memorandum of appeal was filed with 
a courtefee of Hs. P-14-0 only as part pay- 
mentin respect of a total court-fee due 
of Rs. 52-14-0, On December 15, 1938 the 
learned District Judge recorded an order to 
the effect that the balance of the court-fees 
should be paid within theres days and he 
directed that the matter should be put up 
on December 19, 1938 for orders, On that 
date the courtefees had not been paid. Sc 
the memorandum of appeal was rejected, 
On a later date, namely on Janury 3, 1939 
the appellant filed an application in which 
he asked for an extension of time under 
s 5, Lim. Act, This application was 
rejected, The appellant’s case in his ap- 
plication was to the effect that orders such 
as the one passed on December 15, 1938 
are ordinarily communicated to the Pleaders 
concerned, but in this case neither the 


-Pleader nor his clerk was informed of the 


order at the time when it was made or when 
the memorandum of appeal was rejected. 
Having regard to the fact that admittedly 
the appellant knew at the time when he 
filed the appeal that a further sum of Rs. 50: 
(rupees fifty only) was due on account of 
the courtefees it was his business, or the 
business of any Pleader who might have 
been acting for him in connexion with this 
matter, to ascertain the date fixed for depo-- 
siting the deficit court-fees. In a case of 
this sort itis expected that Pleaders shall 
make themselves acquainted with the nature 
of the orders passed and it is not the duty 
of the Court to send records to the Pleaders. 
in order that their signatures may be taken 
on the order sheet. 

It is suggested by the learned Advocate 
for the appellant in this case that this matter 
was never entered in the cause list and 
on this account the Pleader had no opportu- 
nity of knowing that the case would be put 
up on December 19, 1938 for orders. If it 
had besn the case for the anvpellant that 
this matter was not entered in the cause 
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list, this point should have been specifically 
taken in the application. In none of the 
petitions which he filed in connexion with 
this case did he take this point, In my 
view this is not a casein which the appellant 
is entitled to any indulgence under s. 5, 
Lim. Act, and this appeal is therefore 
dismissed. I make no order with regard 
to costs, The application under s. 115, Civil 
P. O., is not pressed and is therefore rejected 
without costs, 


8. Appeal dismissed, 


amma mawan anan e 
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PATNA HIGH COURT 

Criminal Revision No. 609 of 1940 

October 3, 1940 

DHAvIE, J. 
RAGHUNSETH GOPE 
VverTEUs 
EM PEROR—Oppositgz PARTY 
. Evidence Act (I of 1872), s. 114, illus, (a)—Ac- 
cused found in possession of atolen property soon 
after theft—Presumption— Accused should give ex- 
planation of possession—Defence rejected—Accused 
can be convicted under Penal Code [Act XLV of 
1860), 3. 411. 

There isa certain sense in which the onus of 
proving the guilt of the accused always lies on the 
prosecution, for even in those cases in which the 
accused is required to produce evidence on some 
point or other (asfor example under ss, 105 and 
106 of the Evi, Act) and does so, the rejection of 
this evidence as unsatisfactory does not necessarily 
warrant the conclusion that he is guilty, and the 
prosecution is bound to fail inevery case in which 
the guilt of the accused is not established on the 
entire evidence beyond reasonable doubt. That the 
.onus of proving the guilt of the accused beyond 
reasonable doubt “ never changes, it always rests on 
the prosecution "is a proposition supported by very 
high authority. But its importance really lies, in 
the way the defence evidence is to be treated. If an 
explanation is given bythe accused which may be 
true, it isfor the jury to say on the whole evidence 
whether the accused is guilty or not; that is to 
say, if the jury think that the explanation may rea- 
sonably be true, though they are not convinced that 
itis true, the prisoner isentitled to an acquittal, 
because the Orpwn has not discharged the onus of 
proof imposed upon it, of satisfying the jury beyond 
Sunt doubt of the prisoner’s guilt. {p. 703, 
col, 1. 

[Case-law referred to.] 

But where the accused whois found soon after- 
wards in possession of the “stolen” property, is 
presumed to be either the thief or to have received 
the property knowing it tobe stolen. This pre- 
,sumêption cannot arise at all if the accused is able to 
account for his possession, There is no question in 
‘such cases of the accused being required to prove 
‘his innocence, The issue in such casesis whether 
the accused isto be convicted, and he can only be 
convicted if he is proved to be guilty, and not merely 
because he fails to establish his innocence. ‘ Not 
guilty" is a wider expression than ‘innocent,’ [p, 
704, cols, 1 & 2.] 


PETITIONER 
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Or. R. against an order of the Magis- 
trate, Second class, Dinapore, dated July 
45, 1940. h 

Mr. Girjanandan Prasad, for the Peti- 
tioner. 


Dhavie, J.—The petitioner has been 
sentenced to two months’ rigorous imprison- 
under s. 411 of the I. P.O. in respect of 
a calf which belonged to the complain- 
ant and was found missing from his 
bathan on the morning of April 16, 1940. 
The complainant searched for the missing 
animal that day, but got no trace of it. 
On the 17th he went to the mela at 
Akhtiarpore, and there found his calf with 
a Police constable, P. W. No. 6, who had 
arrested the petitioner on suspicion while 
trying to sell it. The petitioner had told. 
the constable that he had purchased the 
calf for Rs. 18 at the the mela, but constable 
had actually found him negotiating the 
sale of the calf for Rs. 5 and when the 
constable demanded the receipt that is 
given at the mela in such transactions, 
the petitioner had none toshow in support 
of his story of purchase, At the trial the 
petitioner set up the defence that he had 
purchased the calf at the mela the pres 
vious evening and when he was starting 
for his village in the morning with the 
calf, the complainant had called in the 
constable and made him overto him, In 
rejecting this defence the trial Court 
relied on the omission of the accused to 
examine Sheobalak, “the alleged seller of 
the the-calf”, and the non-production of 
the receipt for the purchase of that animal, 
and then said “The accused has. failed 
to prove his innocence by the defence 
evidence; on the other hand there is 
overwhelming prosecution evidence on the 
record toshow that the accused is liable 
under s. 411, I, P, O. ° 

It has been contended by the learned 
Advocate for the petitioner that the onus 
of proving the guilt ofthe accused never 
changes and always rests on the prosecu- 
and that the trial Oourt was in 
error in proceeding on the footing that it 
was necessary for the accused to prove 
his innocence. The lower Appellate Court 
did not speak of the accused failing to 

_innocence by evidence, but 
said: 

“As the calf was found in his possession soon 
after it was stolen or criminally misappropriated, 


the onus is on the appellant to show that he had 
honestly come by it.” 


* The learned Magistrate who heard the 
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appeal then examined the explanation of 
accused that he had purchased the animal 
in the mela, and after unhesitatingly 
rejecting it, held on the prosecution evie 
dence that the case against the appellant 
was proved beyond doubt. Now, there is 
a certain sense in which the onus of prove 
ing the guilt of the accused always lies 
on the prosecuticn, for even in those cases 
in which the accused is required to produce 
evidence on some point or other (as for 
example under ss, 105 and 106 of the 
Evi. Act) and does so, the rejection of 
this evidence as unsatisfactory does not 
necessarily warrant the conclusion that he 
is guilty, and the prosecution is bound to 
fail in every case in which the guilt of 
the accused is not established on the 
entire evidence beyond reasonable doubt. 
That the onus of proving the guilt of 
the accused beyond reasonable doubt ‘ ‘never 
changes, it always rests on the prosecution” 
is a proposition supported by very high 
authority. But its importance really lies, 
as may be seen from the case of Shama 
v, Abramovitch (1), in the way the defence 
evidence is to be treated. 

“If an explanation is given by the accused which 
may be true, it is for the jury to say on the whole 
evidence whether the accused is guilty or not: 
that is to say, if the jury think that the explana- 
tion may reasonably be true, though they are not 
convinced that it is true, the prisoner is entitled 
to an acquittal, because the Crown has not discharg- 


ed the onus of proof imposed upon it of satisfying 
emy beyond reasonable doubt of the prisoner's 
ilt 


This well-known passage has been refer- 
red to inseveral Indian decisions, out of 
which it is sufficient on the present occasion 
to refer to Kabatulla v, Emperor (2) while 
an interesting application of the same 
principle will befoundin Rajendra Nath 
Laha v. Emperor's case (3), decided in 
this Court by James, J. sitting with 
Saunders, J. and reported in 18 P. L. 
T. 201, Rajendra Nath Laha v. Emperor 
(3). Section 101 of the Evi. Act places the 
burden of proving its case on the pro- 
secution; as Illustration (a) puts it, 

“A desires a Oourt to give judgment that B 
shall be punished for a erime which says B 
‘has committed, A must prove that B has committed 
the crime,” 

This is the burden that always rests 
on the prosecution, notwithstanding appar- 
ent exceptions furnished by the subsequent 
sections in that Ohapter of the Evi. Act 


(1) 11 Or. App. Rep, 45. 

(2) 53 © 157; 90 Tai: Cas. 542; 42 O L J 212; 26Cr. 
LJ 1582; AT R 1925 Cal. 1241. 

(3) 18 PLT 210; 166 Ind. Cas. 91; 38 Or, L J 129; 
A IR 1937 Pat. 191; 3B R 124; 9 R P 249, ° 
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with its heading “Of the Burden of 
Procf,” an ambiguous expression. Secs 
tion 103, for instance, deals with the burden 
of proof as to particular facts, and the 
Illustration under the section deals with 
two facts, one to be proved by the prosecu= 
tion and the other by the accused, Even 
if the accused should fail to prove the 
matter satisfactorily, be could only be con- 
victed if on the entire record it could be 
held that hfs guilt is established beyond 
reasonable doubt, Section 105 specifically 
places on the accused the burden of 
proving that his case comes within the 


.exceptions there referred to, while the Court 


is required to ° presume their absence. 
Section 106 makes a somewhat similar pro- 
vision about facts especially within the 
knowledge of a party, and Illustration (a) 
under it, which was applied in Deputy 
Legal Remembrancer v. Kamwe Baistobi (4), 
say that when a person does an act with some 
intention other than that which the character 
and circumstances of the act suggests, the 
burden of proving that intention is upon, 
him. But the burden sospecifically dealt with 
is distinguishable from general burden that 
lies on the prosecution throughout to prove 
its case, for, as I have already indicated, 
a failure to discharge the former in the 
sense of proving the point in question 
by satisfactory evidence doss not absolve 
the prosecution from the duty of proving 
its case. This question was dealt with in 
detail in King-Emperor v.U Damapala (5), 
by a Full Bench of the Rangoon High Oourt; 
and before saying anything further on 
the point, it is necessary to deal with 
another point raised by the ‘learned Advo- 
cate, 

The lower Courts have acted on the pre- 
sumption given in Illustration (a) tos. 114 
of the Evi. Act, which reads: 

“The Court may presume that a man who is 
in possession of stolen goods soon after the theft, 
is either the thief or hag received the goods know- 
ing them to be stolen, unless he can account for 
his possession.” 

Upon this the learned Advocate has cons 
tended that before the presumption can 
be applied, ib must be proved that the goods 
were stolen. Now, the expression “Stolen 
property” as defined or explained in s. 410 
of the I. P. O. includes not only property, the 
possession whereof has been transferred® by 
theft ete., but also property which has been 
criminally misappropriated, In this case 
there is no direct evidence of theft at all, but 

(4) 22 O 164. 

3”) 14 R 666; 168 Ind. Oas. 193; A I R 1937 Rang. 

: 9 R Rang, 340; 38 Or. LJ 524 (F B). 
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what is established is that the calf was miss- 
ing from the bathan of the complainant on 
April 16, and was found the next morn- 
ing with the petitioner in the Akhtiarpur 
mela in the suspicious.circumstances depos- 
ed to by the constable. The petitioner's 
story as to how he had come by the animal 
has also been definitely rejected by ths lower 
Courts.’ In the circumstances the presump- 
tion arises that the calf was stolen pro- 
perty, viz., property the possession wheres 
of has been transferred by theft, or which 
has been criminally misappropriated, as 
often happens with straying cattle. In 
this connection I would refer to Smith v. 
Emperor 43 Ind. Oat 605 (6), a case 
in which &8 new flannel shirts were seized 
from the accused. A large number of 
shirts of the identical description had been 
stolen from a factory within afew yards 
of the shop Ofte accused, and there was 
no reasonable possibility of the accused 
having come by the 88 shirts honestly. 
There was, however a bare possibility 
that shirts to this number may have been 
legitimately disposed of elsewhere and 
found their way into the possession of 
the accused, but no explanation was given 
by the accused how he had come by them. 
Ayling, J. said upon this: 

“No doubt an accused person is always entitled 
to hold his tongue: but where the only alienative 
theory to hie guilt is a remote possibility which, 
if correct, he is in a position to explain, the absence 
of any explanation must be considered in determin- 
ing whether the possibility should be disregarded 
or taken into account. The provisions of ss. 106 


and 114 of the Indian Evi. Act are not without 
bearing on this point.” 


The conviction under s. 411 was upheld. 
In the present case the accused has given 


an explanation, but it has been definitely ` 


rejected as false, Illustration (a) tos. 114 
becomes applicable in the circumstances 
and leads to the further presumption that 
the accused who was found so soon after- 
wards in possession of the “stolen” calf was 
either the thief or had received the animal 
knowing it to be stolen. This presumption 
could not have arisen atall if the accused 
had been able to account for his possession 
as in the case, Rajendra Nath Laha v. 
Emperor (3) already referred to, but this 
congition must not he taken to require the 
accused to prove his innocence. - 

There is no question in such cases—or in 
any criminal case—of the accused being 
required to prove hisinnocence. The issue 
in such cases is whether the accused is 


(6) 43 Ind, Oas.605; 19 Or. L J 189; AI R 1918 
Mad, 111, ; ` 
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to be convicted, and he can only be con- 
victed if he is proved to be guilty, and 
not merely because he fails to establish his 
innocence, “Not guilty” is a wider expres: 
sion than ‘innocent’. If any explanation 
that the accused choses to give is not 
proved beyond doubt, he cannot claim to 
be innocent; but even so, should the eze 
planation throw any reasonable doubt on 
the prosecution story, he would be entitled 
to an acquittal, notindeed because he has 
proved the facts and circumstances referred 
to (for example) in ss. 105 and 106 of the Evi. 
Act, but because the prosecution has failed 
to prove it story and establish the guilt of 
the accused beyond reasonable doubt, The 
trying Magistrate spoke of the accused 
having failed to prove his innocence and 
of there being overwhelming prosecution 
evidence on the record to show his guilt 
under s, 411. There is room for criticism 
in this mode of expression, but it seems 
to me that in the circumstances of “this 
case there has been no mistake of any 
consequence. Once the defence version 
was so emphatically discarded, there 
was nothing left to throw any doubt on 
the prosecution story of a loss of the calf 
and its discovery in the possession of the 
petitioner in circumstances spoken to by 
the constable—circumstances from which © 
the guilt of the petitioner can be properly . 
inferred under s. 114 of the Evi. Act. 

The result is that there is no reason to 
interfere with the conviction of the 
petitioner under s. 411. The sentence is by 
no means excessive. The application in 
revision is dismissed. 


D. Application dismissed, 





LAHORE HIGH COURT 
First Appeals Nos. 184 245, 217 and 
Execution First Appeal No. 324 of 1939 
March 11, 1940 
BHIDE, J. ` 
Firm NARAIN DASS-GULAB SINGH 
THROUGH Kanwar KISHORI 
BARAN AND OTHERS—JUDGMENT-DRBTORB— 
APPELLANTS 
versus 
PATIALA DURBAR— DECREE-HOLDHR 
AND OTHERS—AUOTION: PUROHASERB— 


RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 68— 
Notification under by Punjab Government. 


No. 365-R (Revenue Department) dated January 17, 
1939—Notification, if applies to pending execution 
proceedings in which order for sale has been passed. 
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—Some land falling within purview of Notification 
ordered to be sold—Hxecution of decree as whole, 
whether must be transferred to Oollector—Receiver 
oon Prominent of—Nature of remedy—When refus- 


ed, 

Notification No. 365-R (Revenue Department) 
dated January 17,1939, published by the Punjab 
Govt. under s. 68, Civil P. O., applies even to pend- 
. Ing execution proceedings in which an order for 
sale of such land has been passed, provided of course 
the sale had not been actually carried out before 
the notification, 147 Ind. Oas. 613 (1), relied on. 
Cp. 705, col. 2; p. 706, col, 1) 

The executing Court does not become functus 

officio entirely after land covered by the notification 
is ordered to be sold. It is not, therefore, necessary 
to transfer the execution of the decree as a whole to 
the Collector merely because some land falling 
within the purview of the notification issued by 
the Punjab Govt, under s. 68, OivilP. O, had 
been ordered to be sold, However, as soon as 
any “land " falling within the purview of the noti- 
fication is ordered to be sold, the execution of the 
decree, so faras that land is concerned, must be 
transferred to the Collector. [p, 706, cols. 1 & 2.] 
- The appointment of a Receiver to take charge of 
the judgment:debtors’ property is an exceptional 
remedy-and when there is ample property of the 
judgment-debtor available for satisfaction of the 
decree, there is no good reason to appoint a Kecei- 
ver. Besides, when the execution proceedings are 
to be transferred to the Collector a Receiver cannot 
be appointed. 87 Ind. Oas. 21 (4), relied on. fp. 
707, col, 2 


_F. As. and Ex, F. A, from the order of the 
Paes Judge, Ambala, dated April 20, 
1939. 


Mr. Charanjiva Lal Aggarwal, for the 
Appellants, 

Messrs. Tek Chand and Asa Ram 
Aggarwal, for Respondents Nos 2 to 5. 


Judgment.—First Appeals from Order 
Nos. 184, 245 and Execution First Appeal 
No. 324 and First Appeal from Order No. 
217 of 1939 are connected appeals arising 
out of execution proceedings relating to 
the same decree and can be conveniently 
disposed of together. The decree was for 
a sum of over five facs and only a small 
portion of the decree is said to have been 
realized so far owing to the dilatory and 
obstructive tactics alleged to have been 
employed by the judgment-debtors. The 
execution was proceeding at first in the 
Court of the Senior Subordinate Judge, 
Ambala, who passed an order for the 
sale of land belonging to the judgmente 
debtors in four villages on February 24, 
1939 and directed the papers to be sentto 
the Oollector for the sale being carried out 
as usual; cf. s, 141, Punjab Land Revenue 
Act. He also directed atthe same time 
proclamation and warrants to issue for the 
Sale of several houses belonging to the 
judgment-debtors, Thereafter, on March 


191—89 & 90- 
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8, 1939, the execution proceedings were 
transferred by the District Judge to his 
own Court, Shortly afterwards a notification 
was published by the Punjab Govt. under 
s. 68, Civil P, C. to the effect that tho exe- 
cution ofdecrees incases in which ‘land’ 
within the definition of the term in the 
Punjab Ten. Act is ordered to be sold 
‘shall be transferred tothe Oollector’: vide 
Notification. No. 365-R (Revenue Depart- 
ment) dated January 17, 1939, published 
in the Punjab Gazette on March 17, 1939). 
The judgment:debtors then applied to the 
District Judge for the execution proceed- 
*ings being transferred to the Collector in 
pursuance of this notification. The learned 
Judge, however, held that the whole of the 
execution proceedings were not liableto be 
transferred as contended for the judg- 
menut-debtors and second] t the proper 
stage for such transfer had in any case 
not yeb arrived assome more land had 
stillto be attached and a consolidated 
order would be passed for the sale of all 
the land (vide District Judge's order dated 
July 22, 1939.) From this decision Execu- 
tion First Appeal No. 324 of 1939 has been 
preferred. 

By order dated April 20, 1939, the 
learned. District Judge confirmed the sale 
of seven house properties. From this 
decision First Appeal from Order No, 184 
of 1939 has been preferred and the main 
céntention in this appeal is that the 
judgment-debtors were not given opportuni- 
ty to produce evidence in support of 
their objections to the sales. By order 
dated August 15, 1939, the learned District 
Judge rejected objections to thesale of 
certain other properties and confirmed their 
sale. From this order First Appeal from 
Order No. 245 of 1939 has been preferred, 
Lastly First Appeal from Order No, 217 
of 1939 is against an order passed by the 
District Judge rejecting an application by 
the decree-holder for appointment of a 
Receiver for the management of the 
judgment-debtors’ property and for 
satisfaction of the decree fromthe income 
thereof. I take up first Execution First 
Appeal No, 324 of 1939. The main point 
urged in this appeal by the learned Coun» 
sel for the appellant was that as soon®as 
the executing Oourt ordered any land 
falling within the purview of the notif- 
cation under s. 68, Civil P, O., to be sold, 
the executing Court became functus 
oficio and the whole execution proceed- 
ings should have been sent to the Collector 
and that the executing Ccurt had no 
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power to proceed with the execution at all 
thereafter in any respect. The notifi- 
cation under s. 68, Civil P. O.,runs as fol- 
lows : 

“Tn exercise of the powers conferred by s. 68, 
Civil P. O. the Governor of the Punjab is pleased 
to declare that throughout thePunjab, in all cases 
in which a Civil Court has ordered any land 
as defined in the Punjab Ton, Act, 1887 or 
any interest in such land, to be sold, the execution 
of the decree shall be transferred te the Oollector 
except when the decree is one for the recovery 
of money specifically charged on the land ordered 
to besold,” : 

It is not disputed that land falling 
within the purview of the 
was ordered to be sold iheexecution on 
February 24, 1939. The notification was 
published after the date of this order, 
but this would not matter, as the notifica- 
tion would seem to apply even to pending 
execution pfoseedings in which an order 
for sale of such land has been passed, 
provided of course the sale had not been 
actually carried out before the notfication 
[ef. Amir Haidar v, Babhu Lal (1).] The 
learned Counsel for the judgment-debtors 
was not able to cite any authority in 
support of his contention that the exe 
cuting Court becomes functus officio 
entirely after land covered by the notifica” 
tion is ordered to be sold. According to 
ss. 69 and 70, Oivil P. C. when such 
land is ordered to be cold and the 
execution is transferred to the Collector, 
the Collector has only such powers in 
execution as are conferred upon him either 
by Sch. II, Civil P. O, or by the rules 
framed by the Provincial Govt, under s. 70, 
Qivil P. ©. But the Collector does not 
actually become the executing Court and 
the powers of the executing Oourt remain 
unaffected in other respects [cf: Murahmat 
Husain v. Oudh Commercial Bank Lid. (2), 
Pita Moti v.Chuni Lal (3), at p. 217], 

According to para. 1 of Sch. IIL, Oivil 
P. 0, the Collector has only power to 
deal with the property of the judgment- 
debtors falling within the scope of the 
notification in a certain manner. In the 
case of decree for payment of money not 
specifically charged on land if the Collector 
thinks that all the liabilities of the judg 

nt-debtor can be discharged without the 
sale of the whole of his immovable properties, 
he has discretion to take action under 
paras. 2 to 10. But unless he decides to 


proceed under para. 2, he does not seem to 
(1) A IR 1934 Oudh 16; 147 Ind. Oas. 613; 9 Luck, 
390; 10 O W N1267; 6 R O 282, 
(2) A I R1931 All. 320; 133 Ind. Oas, 609; 1931 
LJ 166; Ind. Rul. (1931) All. 21. 
(3) 31 B 207 (217); 9 Bom. L R 15. 
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have any general power to execute the decree 
in the same manner as an executing Oourt 
kas. By para. 1 his powers, seem to be 
otherwise limited to the property ordered 
to be sold. No rules appear to have been 
published as yet by the Provincial Govt. 
under s. 70, Civil P. O., and hence the ques- 
tion of any limitation placed on the powers 
of the executing Court by such rules does 
not arise in the present case. — 

The learned District Judge was therefore 
right in my opinion in holding that it was 
not necessary to transfer the execution of the 
decree as a whole to the Collector merely 
because some land falling within the pur- 
view of the notification had been ordered to 
be sold. However,I do not think he was 
justified in postponing the transfer of the 
execution of the land in four villages which 
was ordered to be sold on February 24, 1939 
to the Collector merely because some other 
land was also to be attached and order for 
the sale of such land had yet to be passed. 
In view of the wording of the notification, 
it seems to me that as soon as any “land” 
falling within the purview of the notification 
is ordered to be sold, the execution of the 
decree, so far as that land is concerned, 
must be transferred to the Collector. If the 
learned Judge wanted to pass a consolidated 
order for the sale of all the landed properties, 
no order forthe sale of any land should 
have been passed until all the land had 
been attached. It must be remembered 
that on the transfer of the proceedings, 
the Collector has the discretion to proceed 
in the nfanner laid down in paras. 2 to 10 
of Sch, Ill. If he does so, it would be 
Obviously for the Collector to decidein what 
manner, the whole of the immovable property 
of the judgment-debtors shall be dealt with 
for liquidation of their debts, If he decides 
to take such action? thea according to para. 11 
of the Schedule, the Civil Court will have. 
no power to issue any process against any 
other immovable property of the judgment- 
debtors. I therefore hold that \the execu» 
tion proceedings relating to the sale of the 
land covered by the order of February 24, 
1939 should have been forthwith transferred 
to the Collector after the publication of 
the notification and the executing Court 
should not have issued process against 
any other property of the judgment-debtors 
thereafter without first ascertaining whether 
the Collector proposed to take action in this 
case under paras, 2 to 10, Sch, III, Oivil 
e I now come to First Appeals from 
Orders Nos. 184 and 245 of 1939, Thes 
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appeals relate to disposal of objections 
to certain sales of house properties which 
had already taken place. There was no 


question in these proceedings of issuing’ 


process against any properties after the 
transfer of the execution proceedings to the 
Collector as the sale -had taken place before 
the publication of the notification. I see 
therefore no force in the contention that the 
executing Court had no power to confirm 
these sales. 1 shall therefore deal with 
these appeals on merits. As regards the 
first of these appeals, the only contention 
of the learned Counsel for the judgments 
debtora was that the judment-debtors were 
not given time to produce evidence in 
support of their objections. This conten- 
tion seems to huve no force. The Senior 
Subordinate Judge in whose Oourt the 
execution proceedings were pending at first 
had already fixed a date for evidence in 
connection with the objections and had 
directed the parties to put in process fees, etc. 
for witnesses within two days. The judge 
ment-debtors admittedly did not comply 
with this order and no explanation is given 
as to why they failed to do so, if they 
really wanted to produce any evidence 
in support of the objections. Subsequently, 
the case was transferred to the Court of 
the District Judge and the Counsel for 
the parties were informed. The Counsel 
for the parties appeared before the 
Districts Judge on April6and then the 
case was fixed for April 20, yet the judge 
ment-debtors or their Oounsel took no 
steps to call any witnesses, The other 
parties summoned their witnesses and pro- 
duced them on April 20. The statement of 
Lala Raghbir Pershad, Oounsel for the 
judgment-debtors, on April 20, that he 
was under the impression that fresh notices 
would issue about transfer of the case 
to the District Courf and then an order 
would be passed for summoning witnesses 
seems, on the face of it, absurd and un- 
reliable, Most of the objections were such 
as ought to have been raised before the sale 
was conducted, according to proviso 2 to 
O. XXI, r. 90, Oivil P. O., as framed by 
this Court. The judgment debtors have 
been apparently trying to delay the execu. 
tion proceedings as much as possible and 
the request for a further adjournment for 
producing evidence which was made on 
April 20, 1939 seemsto be a part of their 
game. In view ofall the circumstances, I 
see noreason to interfere with the order 
passed by the learned District Judge. 

The next appeal is First Appeal front 
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Order §No. 245 of 1939. The learned 
District Judge has disposed of all the 
objections and the learned Oounsel for 
the judgment-debtors was unable to advance 
any argument in this appeal requiring 
consideration. This appaal seems to have 
no force and must fail, The last appeal 
which remains to be disposed of is Firat 
Appeal from Order No. 217 of 1939; The 
decree-holder had applied for tha appoint» 
ment of a Receiver to take charge of the 
jadgment-debtors’ property. The learned 
District Judge has however rightly pointed 
out that this is an exceptional remedy 
and when there is admittedly ample pros 
perty of the judgmefit-debtors available for 
satisfaction of the decree, there seems to 
be no good reason to appoint a Receiver 
at present. Besides, when the execution 
proceedings are now to be transferred to 
the Collector a Receiver can be appoint- 
ed at present: cf. Jang Bahadur v. Bank 
of Upper India Ltd. (4), This appeal also 
must therefore be rejected. 

In the end, I may mention that the 
learned Oounsel for the decree-holder 
stated before me that if tha execution 
proceedings have to be transferred as a 
whole to the Collector, he would prefer 
not to proceed with the execution as against 
the land, The learned Oounsel for the 
judgment-debtors contended that it is not 
now open to the decrea-holder to gat the 
order for the sale of the land cancelled. I 
do not however consider it necessary to 
go into this matter for the purposes of these 
appeals, I have indicated above my view 
as to the effect of the notification under s. 68 
in the circumstances of the case and I 
think it preferable to leave the decree 
holder to adopt such course as he may 
be advised to take in the matter in the 
Oourt below. On the above findings, I 
dismiss First Appeals from Order Nos, 184 
and 245 of 1939 with costs. I also dismiss 
First Appeal from Order No. 317 of 1939, 
but in view of all the circumstances leave 
the parties to bear their costs. As regards 
Execution First Appeal No, 324, I accept 
the appeal and direct that the execution of 
the decree with respect to the land order 
ed to be sold on February 24, 1939, be 
transferred to the Oollector for being dealt 
with by him according to law. I make no 
order as to costs in this appeal also in 
view of all the circumstances. 

8. Order accordingly. 


(4) ATR 1925 Oadh 448; 87 Ind. Oas, 21; 28 O O 330: 
20WN73 5 
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OUDH CHIEF COURT 
Application No, 103 of 1937 
October 23, 1940 
YoRKE AND Gautam Hasan, JJ. 
ABDULLA KHAN—PuaintTirF— 
APPLIOANT 
versus 
TIRBHUAN DUTT SINGH—Derenpant 
OpposITE— PARTY 

Limitation Act (IX of 1908), 3. 14-.U. P. Agricul- 
turists’ Relief Act (XXVII of 1934), 3.7 (a)—Civil 
Procedure Code (Act V of 1908), O. VII, 
Objection to jurisdiction taken—Court acquiring 
jurisdictian during pendency of suit but after expiry 
of limitation for suit—Plaint, if should be returned 
—Benefit of 3. 14 to plaintiff—Provincial Small Causee 
Courts Act (IX of 1887), s. ®#—Lewer Court over- 
looking important evidence—Finding of factcan be 
interfered with. 

Where objection tothe jurisdiction of the Court 
was taken under 8. 7(a)ofthe U. P, Agri. Relief 
Act but the Court acquired jurisdiction during the 
pendency of tewie but ata time when the limita- 

tion for the institution of the suit had expired and 
it was established that the suit was prosecuted with 
due diligence and in good faith : 

Held, thatthe original plaint did not become 
time-barred and the Court could not return the 
plaint for presentation to proper Court under 
O. VII, r. 10, Civil P. O. Inany case the plaintiff 
was entitled tothe benefit ofs. 14, Lim. Act. 168 
Ind. Cas. 936 (1), 30 Ind. Cas. 544 (2), 190 Ind. Cas. 
93 (3), 25 Ind. Oas. 403 (4) and 70 Ind. Oas. 613 
(5), relied on, 177 Ind, Cas. 131 (6), referred to, 173 
Ind, Cas. 956 (7)and 120 Ind. Oas. 236 (8), distin- 


guished. 
In revision under e 25, Prov. Small Cause Courts 


Act, a finding of fact, in arriving at which the lower 
Court has overlooked important piece of evidence 
on therecord, can be interfered with, 


App. for revision of the order of the 
Munsif, North Fyzabad, exercising Small 
Oause Court jurisdiction, dated August 14, 
1937. 


Mr, R. K. Bose, for the Applicant. 
Messrs. H. K. Ghose and B, K. Dhaon, for 
the Opposite Party. 


Judgment.—This is an application under 
s. 25 of the Prev. Small Oause Courts 
Act arising sut of a suit for recovery of 
money on a promissory note executed by the 
defendant in favour of the plaintiff. 

The suit was thrown out by the learned 
Munsif sitting as a Judge, Small Cause 
Court, on the ground that the suit was 
beyond his territorial jurisdiction and that 
it Was time-barred. 


The facts are as follows :— 

The defendant executed a promissory 
acte on April 5, 1934, in favour of the 
plaintiff with interest at Bazar Salarganj, 
Fyzabad. The plaintiff instituted a suit. 
on February 16, 1987, for the recovery of 
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Rs, 250, including interest, on the basis: 
of the aforesaid promissory note, in the 
gont of the Munsif, North Fyzabad. The. 
efendant’s residence was described in the: 
plaint as Mohalla Reidganj, Fyzabad. 
The Munsif, North, admittedly had juris- 
diction over hoth Bazar Salarganj and 
Muhalla Reidganj. The defendant was a 
treasurer employed in the Municipal Board 
at Fyzabad but was discharged from the 
service on January 23, 1937. There were 
as many as three hearings, namely, March 
18, 1937, April 28,1937 and May 27, 1937, 
which were fixed for the final disposal of 
the case, but were adjourned from time to 
time as the Munsif had notime totake up 
the case. No written statement was filed on 
any of these adjourned hearings, although 
the defendant was represented on the 
first two hearings by a Oounse] and was 
present in person at the last adjourned 
hearing. On May 27, 1937, the case was 


‘again adjourned to July 7, 1937, when a 


written statement was filed by the defendant, 
wherein he admitted the execution of the 
promissory note but pleaded payment. The 
written statement beara the date March 
18, 1937, at the top as well as under the 
signature of the defendant at the bottom. 
Two more dates are given under the sig- 
nature. One is April 28, 1937, and the 
other is July 7, 1937. It is clear from a 
look at the written statement that originally 
it was intended to be filed on March 18, 
1937, but because the case was adjourned 
it was not filed on that date. It was again 
intended tobe filed on April 28, 1937, the . 
adjourned date of hearing, but again it 
was not filed on that date. Ultimately it 
was filed on July 7, 1987. In the written 
statement the defendant for the first time 
in para. 13 raised the defence that he is 
an agriculturist and resides in Pargana 
Amsin, which is beyond the territorial 
jurisdiction of the Court, and as such the 
suit should have been filedin the Oourt 
of the Munsif, Havali, It is quite clear 
from a look at the written-statement that 
para. 13 is a subsequent addition and an 
after-thought and that on the three ade 
journed hearings the defendant, although 
present either in person or through Counsel, 
never thought of raising the defence of 
jurisdiction. The summons to the defend- 
ant was issued to bis residence in Muhalla 
Reidganj but the process-server on Febe 
ruary 2X, 1937, reported that the defendant 
used toreside in Reidganj but he was not 
to be found there. The summons was, 
however, served by another process-serve, 
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on the following day, namely, March 1, 
1937, at Fyzabad. . 

The learned Munsif framed two issues 
as preliminary issues in the case :— ° 

1. Whether the suit is beyond the 
territorial jurisdiction of the Court? and 

"2. Whether the suit is within time ? 

After recording evidence of the parties 
he held against the plaintiff upon these 
two issues and dismissed the suit. His 
finding was that although the defendant 
used to residein Muhalla Reidganj while 
he was in service, yet he had left that 
residence for village Salon in Pargana 
Amsin since he was discharged from the 
Municipal service, 
defendant was an agriculturist and accord» 
ing to the provisions of s. 7 (a) of the 
U, P. Agri, Relief Act the suit should 
have been instituted in that Court within 
the local limits of whose jurisdiction the 
defendant actually and voluntarily resided, 
and as the defendant resided in village 
Salon, Pargana Amsin, the suit should have 
been filed in the Court of the Munsif, 
Havali. The suit was, therefore instituted 
in the wrong Court. 

It may be mentioned that Pargana 
Amsin came under the jurisdiction of the 
Munsif, North, in May 1937, although it 
was not included within his jurisdiction 
at the date of the institution of the suit, 
The learned Munsif held that this fact 
could not help the plaintiff and the suit 
not having been instituted in a right Court 
within limitation was barred by time, He 
refused toextend the benefit of s. 14 of 
the Indian Lim, Act to the plaintiff hold- 
ing that the plaintiff in instituting this suit 
had shown himself to be negligent and had 
not established good faith. 


The plaintiff filed the present applica- 
tion for revision against the aforesaid 
dismissal of the suit, The matter came 
up criginally before our learned brother, 
the late Mr. Justice Radha Krishna Srivas- 
tava, who referred the case for decision to 
a Bench oftwo Judges of this Cours by 
-his order dated March 13, 1940, as in his 
opinion the case involved some important 
questions of law. 


In the referring order our learned bro- 
ther did not feel dispesed to follow the 
view expressed inAhmad alias Bucha v. Ram 
Chander (1937 A. L. J. 176) (1), wherein a 

-similar case the principle of 8,14 of the 

(1) (1937) A L J 176; 168 Ind. Cas, 938; 1937 R D 


aa A IR 1937 All. 333; 1987 ALR 424;9 R A 
4, f ; s 
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Indian Lim. Act, was applied and the suit 
was held to be within time. 


Two points have been raised before us 
in arguments on behalf of the plaintiff- 
applicant, The first is that the finding of 
the lower Court that the defendant did 
not reside at Reidganj atthe time of the 
institution of the suit is not according to 
law as it has ignored important evidence. 
The second point raised is that in any 
view of the’ matter the benefit of s. 14 of 
the Indian Lim. Act, should have’ been 
extended to the plaintiff and the suit 
should have been held within time. 

As regards the first point, the lower 
Court refers te the evidence of the defend- 
ant himself, who stated that after he was 
discharged from service he left Muhalla 
Reidganj and shifted to his home in village 
Salon, and observes that the statement 
is probable in view of twe=Pact that the 
first processyserver reported on February 
28, 1937, on the back of the summons 
that the defendant was not found at his 
house in Reidgauj. The lower Court has 
completely ignored the fact. that on the 
very next day the service of the summons 
was effected upon the defendant in Fyzabad. 
The defendant realised his provident fund 
in the Municipal Board sometime in March 
1937, and the lower Court remarks that 
the defendant may have visited Fyzabad 
in connection with the receipt of his provie 
dent fund when he was served on March 
1, 1937. No evidence, however, was pros 
duced by the defendant to substantiate 
this assertion. The vakalatnama dated 
March 10, 1937, filed by the defendant 
engaging a Pleader on his behalf mentions 
his residence as Muhalla Reidganj, 
Fyzabad, The mere fact that the defend» 
ant was discharged from the Municipal 
service on January 25, 1937, cannot lead 
to the inference that he must necessarily 
have left his residence in Fyzabad immedi» 
ately after service, specially when we find 
that he was actually served if Fyzabad on 
March 1, 1937. It appears that along with 
the plaint the plaintiff filed an applica 
tion for injunction against the defendant 
restraining the Municipal Board from paye 
ing the provident fund money to the 
defendant. In that application he stated 
that the defendant had resigned the service 
about amonth ago, From this ihe lower 
Court concludes that the plaintiff must have 
been aware that the defendant had left 
Fyzabad as there was no reason for him 
to stay any longer in Muhalla Reidganj 
and that it was the duty of the plaintiff to 
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bave made proper enquiries about the 
defendant’s residence before instituting the 
suit, We do not think that the mere fact 
that the defendant had resigned service 
should inevitably hgve put the plaintiff 
upon an enquiry as to whether the defend- 
ant had or had not left Fyzabad for his 
village. The plaintiff had no ground what- 
-ever fôr thinking that the defendant's 
residence was otherwise than at the place 
where he was employed, where he borrowed 
the money and where he actually executed 
the promissory note. Having regard to 
the circumstances stated above, we are of 
opinion that the lower Court was not juss 
‘tified in overlocking dmpvrtant evidence 
and in coming to the finding that the 
defendant was not residing in Fyzabad ab 
the time of the institution of the suit but 
had left for his village immediately after 
he was diit#frged by the Municipal 
Board. 
Even if we were prepared to uphold the 
finding of the lower Court upon the first 
point, which we do not think is at all 
justified by the materials on the record, 
we are satisfied that the plaintiff had made 
-out a case for exclusion of time during 
which he was prosecuting the proceedings 
with due diligence and in good faith. It 
is urged cn behalf of the plaintiff-applicant 
that he was-not aware at the date of the 
suit that the defendant was an agriculturist 
and that he had no motive for filing the 
suit deliberately in s wrong Court, namely 
the Munsif, North Fyzabad, when he could 
have easily instituted the suit in the Court 
of the Munsif of Havali, as the two Courts 
were situate in the same compound. There 
is no evidence on the record to show that 
the plaintiff was aware of the fact of the 
defendant's being an agriculturist and as 
we have pointed out above there are strong 
indications to show that the plaintiff bona 
fide believed that the defendant resided 
in Reidganj, Fyzabad. He had no reason 
whatsoever for thinking that because the 
- defendant had been removed from service 
he had automatically ceased to reside at 
his actual place of residence in Reidganj. 
The learned Mansif could not take action 
under O. VII, r. 10 of the Civil P.O. and 
rejurn the plaint to be presented to the 
Court of the Munsif of Havali, in which 


the suit should have been originally insti- - 
tuted, inasmuch as when he held that he. 


had no jurisdiction to entertain the plaint he 
himself had come to acquire jurisdiction 
by reason of certain Govt. notification. It 
‘ would have been an act of super-arrogation on 
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his part to have formally noted on the back 
of the plaint that it was returned from the 
Court of the Munsif, North, existing prior to 
the notification to the Court of the Munsif, 
North as constituted after the notification, 
namely himself. It is clear that the learned 
Munsif could not have passed an order 
returning the plaint earlier than August 14, 
1937, when he actually came to hold that 
he had no jurisdiction. 

It was held in Ganga Prasad Rai vV. 
Ramanand Gir (30 Ind. Oas. 544) (2) by the 
Allahabad High Oourt that where a plaint 
which had been presented within time was 
returned to be represented to the proper 
Court and was represented in accordance 
with the order of the Oourt but after 
the limitation for the original suit had 
expired, the representation was a conti- 
nuance of the suit and, therefore, the suit 
was not barred by limitation. 

Following the view enunciated in this 
case, we are of opinion that despite the 
absence of a formal return of the plaint 
and its representation the original plaint 
did not become time-barred. 

As regards the application of the princi- 
ple of s. 14 of the Indian Lim. Act to the 
circumstances of the present case, we are 
satisfied that the plaintiff has established 
the essential condition required by that 
section viz,, the prosecution of the civil 
proceedings in good faith and with due 
diligence in the Oourt of the learned 
Munsif, North, and as such the time taken 
in prosecuting those proceedings should be 
excluded in computing the period of limi- 
tation prescribed for the filing of the suit. 


In somewhat similar circumstances the 
Allahabad High Court in Ahmad alias Bucha 
v. Ram Chander (1937 All. L. J. 176) (1) 
held that where the objection of jurisdiction 
was based on s.7 (ay of the U. P. Agri.- 
Relief Act, the plaintiff was entitled to 
the benefit of s. 14 of the Indian Lim. 
Act and thatthe plaint presented by him 
after the period of limitation had gone 
out was within time. This case has been 
followed in Ram Shankar v. Bechan 
Chaudhari reported in 1940 O. W. N, 
657, (3) wherein it was held that -where 
a plaintiff in ignorance of the special forum 
prescribed by the Agri, Relief Act prose- 
cutes his suit in a Court without juris- 
diction, he must be deemed to have been 
prosecuting with due diligence and in good 


` (2) 30 Ind, Gas. 544; A IR 1915 All, 344, 
(3) 1940 O W N 657; 190 Ind, Cas. 93; 13 RO 109; 
*1910 RD 357; A I R 1940 Oudh 413; 1940 OL R 526. 
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faith the proceedings in the wrong Oourt, 
-s0 that he is entitled to the benefit of 
s. 14 of the Lim. Act. “Good faith” has 
been defined in the Indian Lim. Act as 
follows:— ° 

“Nothing shall be deemed to be done in good 
faith which is not done with due care and atten- 
tion.” 

Having regard to the fact and circum- 
stances of the present case, we have no 
doubt that the plaintiff did all he could 
to serve the defendant soon after the in- 
stitution of the suit and succeeded in get- 
ting him served on March 1, 1937, in 
Fyzabad. He, therefore, acted with due 
diligence, and there was no absence of due 
care and attention on his part in the conduct” 
of prosecution of the suit. 

In Ram Dayal v. Sarju Prasad (17 C. O., 
210) (4) it was held in a suit for pre- 
emption in which the claim had been 
undervalued and the plaint was returned 
for presentation to the proper Oourt on 
the correct valuation having been dis- 
covered, that as there was nothing to show 
a deliberate or reckJess undervaluation of 
the property in order to secure some impro- 
per advantage or a mala fide desire to 
institute the suit in a wrong Court, s. 14 of 
the Lim. Act applied to the case and the 
plaintiff was entitled to the exclusion of 
time during which he had been prosecut- 
ing the proceedings in the Oourt of the 
Subordinate Judge. 

In Maryam Bibi v. Ram Das (A I R 1822 
All. 404) (5) it was held that the time during 
which a Oourt holds up a case while it 
is discovering that it ought to bave been 
presented in another Court, is time which 
cught to be excluded in computing the 
period of limitation which is applicable, 
‘as provided by s. 14 of the Lim. Act. It 
cannot be said that a plaintiff is not prose- 
cuting a suit with due diligence in a Court 
of first instance when the delay is caused 
by the action of the Oourt itself. 

The learned Counsel appearing on bee 
half of the opposite party has argued that 
not only the institution of the suit against 
the agriculturist but the trial as well has 
been forbidden by s,7 ofthe U. P. Agri. 
Relief Act and that under cl, (a) of that 
section unless the agriculturist defendant 
actually and voluntarily resides within the 
local limits of the jurisdiction of the Court, 
the Court has no jurisdiction whatsoever 
to try the suit against him. He has cited 


(4) 17 O O 210; 25 Ind. Cas, 403; AIR 1914 Oudh 
(5) AIR 1922 All, 404; 70 Ind. Cas, 613, 
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Gulzari Singh v. Ram Adhin (1938 0. W. N., 
801) (6). This proposition is, however, not 
contested by the learned OSounsel for the 
applicant. 

The learned Counsel for the opposite 
party has also relied on Ram Dutta v. 
Mahpal Singh (1938 O. W. N. 360 (7) in 
support of the proposition that speaking 
generally negligence on the part of Counsel 
cannot be relied upon by the littgant in 
order to support a plea that he was prose- 
cuting an application in good faith though 
in a wroug Court. This case has no applic 
cation to the present case as there is no 
question here of any Counsel's negligence. 

He has also referred to S, R. M. M. A. 
Firm v. Maung Po*Saung I. L, R. 7 Rang. 
466 (8). It appears that an order under 
O. XXI, r. 63 of the Civil P. O. having 
been made against a party, the aggrieved 
person chose to apply for revision of 
such an order and afteftfS dismissal of 
his revision application filed a declaratory 
suit more than a year after the passing 
of the order under O. XXI, r. 63. The 
question was whether he could claim the 
benefit of 5,14 of the Indian Lim, Act and 
‘ask for exclusion of the time taken up in 
revision proceedings. It was held that the 
proceedings contrary toa clearly expressed 
provision of law could not be regarded as 
prosecuting another civil proceeding in 
good faith, and the plaintiff was not en- 
titled to any exclusion of time. Order XXI, 

63 of the Civil P.O. mentions clearly 
that the party against whom an order 
is made may institute a suit to estab» 
lish the right which he claims to the 
property in dispute, but, subject to the 
result of such suit, if any, the order shall 
be conclusive. Since the rule itself pro- 
vides a remedy by way of a suit, a person or 
his Advocate choosing to apply for revision 
of suchan order cannot rightly be regarded 
as prosecuing a civil proceeding in good 
faith. This decision, therefore, bas no 
application to the present case. 


For the foregoing reasons we are of 
opinion that the decision of the lower Oourt 
cannot be maintained. We, therefore, allow 
the application set aside the decision and 
remand the case to the lower Court with 


“ direction to dispose of it according to law. 


° 

(6) 1938 O W N 801; 177 Ind. Oas. 131; 11 R O 29; 
1938 R D 723; 1938 O L R 376; A I R 1938 Oudh 224; 
14 Lack. 218. 

(T) 1938 OW N 360; 173 Ind, Oas. 956; 1938 OLR 
147; 10 R O 235; A I R 1938 Oudh 112. 

(8) 7 R466; 120 Ind. Oas, 236; Ind. Rul. (1930)_Rang. 
28; A IR 1929 Rang, 297. 
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The applicant will get bis costs from the 
opposite party in this Court. Costs in the 
Court below will abide the event. 


D. Application allowed. 





RANGOON HIGH COURT 
Criminal Revision No. 110-B of 1940 
Wk “ March 1, 1940 
SHARPE, J. 
Tag KING—Prosgovror 


veTsus 
MAUNG THEIN AUNG—Acouszp 

Criminal Procedure Code (Act V of 1898), s, 562 
(1), Proviso and (1-A)—Provigo * to sub-s. (1), if 
governs sub-s. (1-A)—All Magistrates, if can exer- 
cise powers under s. 562 (l-A). 

The Criminal P, O., (Second Amendment) Act, 
1923, was badly drafted, butthat is not a reason 
for departing from the usual rule for construing 
provisos which i the proviso governs what goes 
before it and does not affect what follows after it. 
Hence proviso tos, 562 (1) cannot be read as gov- 
erning s, 562(1-A) and, therefore, all Magistrates, 
of whatever class they might be, can exercise the 
power under s. 562 (1-A). 85 Ind. Oas. 848 (1), relied 
on, 113 Ind.Cas. 911 (3), explained, 89 Ind, Oas. 1029 
(2), not approved. 


Or. R, from the order of the 5th Additional 
T a Pegu, in Or. R.T, No, 149 of 
1939, 


-- Order.—This case raises a short and ins 
teresting point which, so far as I am aware, 
has no yet been decided by this High Court, 
while the Bombay and Allahahad High 
Courts have taken opposite views on the 
question. The factsare these. Therespon- 
dent was charged before a Magistrate of the 
second class, who was not specially empower- 
ed by the Governor under s. 562, Criminal 
P. O., with criminal trespass, an offence 
punishable under s. 447, I, P. O. with ims 
prisonment not exceeding three months, The 
respondent was convicted. No previous con- 
viction was proved against him. The 
Magistrate who convicted him was of opinion 
that, having .regard to the age, character 
and antecedents of the respondent and to 
the trivial nature of the offence and to the cir- 
cumstances under which it was committed it 
was a case inwhich the respondent might pro» 
perly be released after due admonition, under 
the provisions of sub-s. (l-A) of s. 562, 
Criminal P. O. instead of being sentenced to 
any punishment. 

In the course of his judgment the Magis« 
trate discussed the question whether the pro- 
viso which follows subes. (1) of s. 562 governs 
the whole section or only that particular sub= 
section, and considered the conflicting decie 
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sions of the Bombay and Allahabad High 
Courts; the former has held that the proviso 
also applies to subes, (1-A), while the latter 
has taken the opposite view. The Magis- 
trate decided, to follow the decision of the 
Allahabad High -Court and released the- 
respondent after due admonition. The 
Additional District Magistrate, being of the 
contrary opinion, has now submitted the 
proceedings to this Court with a recom- 
mendation to set aside the order of the 
trial Court and to pass a sentence in lieu 
thereof under sub-s. (3) of s. 562, In Murli» 
dhar v. Mahbub Khan (1), which is the 
Allahabad case mentiond above, Mears, 0. J. 

eand Piggott, J. ` expressed the opinion 
(at p. 354*), after examining the whole 
of s. 562, that the proviso to sub-s. (1), 
must be read as a part of the said subs 
section, and that itis superseded as regards 
the effect of subss. (L-A) by the words “the 
Court before whom he is so convicted” in 
sub-s. (1-A) and cannot be used so as to cone 
trol those words. The Bombay case, Emperor 
v. Ranchhod Harjivan (2), was decided in 
the following year (1925), but the Allahabad 
decision does not appear to have been 
referred to in the Bombay case, the report of 
which, although the case wae decided by a 
Bench of two Judges, gives no indication 
of the view taken by the second member of 
the Court, In the course of his judgment, 
Macleod, C. J., is, at pp. 1020-1021}, report- 
ed to have said: 

“It is unfortunate that, when sub-s. (1-A) was 
added to a. 562, the Legislature did not place it before 
the proviso. Ordinarily speaking, when a proviso 
governs the whole of the provisions of a section, it 
ought to appear at the end... .. Before sub-s, (1-A) ` 
was added, the only power conferred on the Court 
by the section was to direct that the accused, if a 
first offender, in cases coming within the section, 
should be released on his entering into a bond,..,.. 
A further power is added by sub-s. (1-A) to release 
the accused in cases coming within the sub-section 
after due admonition, ié he is a first offender. That 
undoubtedly is a power Under the section, and, 
although the proviso comes now in the middle of the 
section, that does not affect the competency of the 
third class Magistrate to exercise the power granted 
to the Court under sub-s, (1-A).” 

With all respect to Sir Norman Macleod, 
I am unable to follow the argument 
that because the newly added power to 
release after due admonition isa power 
under s. 562, the proviso to subeg, (1) 
does not affect the competency of the 
third class Magistrate to act under sube 

(1) 47 A 353; 85 Ind. Oas. 848; A I R 1925 AIL 644; 
26 Or. L J 634. 

(2) 27 Bom. L R 1019; 89 Ind. Cas. 1029; A I R 
1925 Bom. 479; 28 Or. L J 1461. | 

*Pageof 47 A.—{Ed,) 

{Pages of 27 Bom. L R-[#d,] 
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8. (1-A) “It seefos to me not impossible 
that the-Bombay Law Reporter inaccurrate- 
ly reproduces the language of the learned 
Chief .Justice. In Emperor v. Daulet 
Singh,30 Cr. L. J. 220 (3), the Judicial 
Commissioner, Nagpur, expressed a pre- 
ference for the Bombay decision supra, 
over the Allahabad decision, but such 
expression of opinion did not form the 
pee of his decision in the case before 
him. 

I do mot think that one should say, as 
“Macleod, ©. J. did, that the insertion of 
‘the new sub-s. (1-A) after, rather than 
‘before the original proviso, was an un- 
‘fortunate accident. One must take it that it 
was deliberately inserted where it was, To 
my mind there may have been a very 
good reason for not making the original 
Proviso applicable to the new sub-section; 
while the Legislature may well have refrain- 
ed, as it did, from allowing Magistrates of 
the third class, and also all Magis- 
trates of the second class except a chosen few, 
to have power to direct a convicted person 
to enter into a bond for his good behaviour 
for three years, it may well have considered, 
as I think it must be taken to have done, 
that it was not likely to go far wrong in 
entrusting to all Magistrates, even to 
those of the third class, the power to 
release first offenders after due admonition in 
trivial cases. I think thatit may well be 
that the Legislature purposely placed the 
new sub-s, (1-A) where it did, sothat all 
Magistrate, of whatever class they might be, 
could exercise this new power. 

I do not overlook the fact that, when 
subs. (I-A) was added, the occasion was not 
taken to substitute in the middle of the pro= 
viso to sub s. (1) the word “sub-section” for 
the “section,” and to substitute in s, 380 the 
words “subes, (1) of s. 562” for the words 
“a, 562;” and, furthes, th&t a similar amende 
ment was not madein Sch, IV, that is to 
say in power (9) of the powers with which a 
Magistrate of the second class may be 
invested by the Governor. But, in my 
judgment, these omissions are insufficient to 
counterbalance, and cannot outweigh the 
fact that the new subss. (1-A) was inserted 
after, and not before, the original proviso. 
If the retention of the word ‘“‘section” 
in the middle of the proviso was 
deliberate, then the retention of a colon at 


the end of subes. (1), immediately before the’ 


proviso, was equally deliberate. I propose 
to rest my decision on this: that I am quite 


(3) 30 Cr. L J 220; 113 Ind. Oas. 911;A I R 1928 
Nag, 343; 11 N Ld 245, . 
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unable to see any good reason for not follow: 
ing the normal rule of construction in the 
case of a proviso, which is, that the proviso 
governs what goes before it and does not 
affect what follows after it. To my mind 
the Criminal P. O: (Second Amendment) 
Act, 1923, was badly drafted, but I cannot 
for that reason, depart from the usual rule 
for construing provisos. x ; 

In the result, I think that the Magis- 
trate, who “released the present respondent 
after due admonition, had power so to do 
notwithstanding the fact that he was a 
Magistrate of the second class not specially 
empowered by the Governor. It is not 
suggested that ‘that was not a suitable 
course to follow in the present case. There 
is, accordingly. no ground for interference 
in revision. Let the record be returned 
with these observations and with an in- 
timation that the Additional District 
Magistrate’s recommendation is not accepte 
ed. 


5. Order accordingly. 


` CALCUTTA HIGH COURT 
Oivil Rule No. 1197 of 1939 
April 15, 1940 
B. K. MUKHERIRA AND MOHAMMAD AKRAM, Jie 
KHOAJ JAMADAR— 
‘3 PETITIONER 


versus 
ABDUL SOBHAN KHAN JALKADAR 
KHAN~—Opposits PARTY 
` Bengal Tenancy Act (VIII of 1885), s. 26-4 Var 
Held, that mortgage was anomalous mortgage and not 
usufructuary one. 

Section 26:0, Ben. Ten. Act, should be conan 
strictly and the privilege should not be extende he 
a case where the mortgage does not come within the 

Jain language of the section. 

J Held, on facte that the stipulation in the bond that 
the mortgagor would receive back the property on 
payment ofthe money advanced after the ree 
season in Agrahayan, 1337 B. S. is over did no 
amount to a personal covenant by the mortgagor to 
pay the money on the expiry of the due date. 

Held, further that the covenant that if by reason 
of rent, sale or otherwise the mortgagee was dis- 
possessed from the mortgaged premises, the mortgagor 
would be bound to pay interest at the rate of 2 per 
cent. per month on the sum advanced was in the 
nature of an indemnity clause which was to come into 
operation only ifthe arrangement contemplate by 
the parties failed for any reason, and was not neces- 
sarily inconsistent with the document being con- 
strued as a usufructuary mortgage bond. However, 
the document was, and could be fairly be construed 
to be a mixed or anomalous mortgage. 


O. Rule issued from the order of the Dis- 
trict Judge, Dacca, dated April, 28, 1939. 
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Mr. Abdul Quasem II, for the Petition- 
er. 


Mr. Khundkar 
Opposite Party. 

B. K. Mukherjea, J.—This rule is directe 
ed against an order passed by the Munsif, 
Third Court, Munshiganj, in a proceeding 
under s. 26 (G), cl. (5), Ben. Ten. Act. 
The order was affirmed in appeal by the 
District Judge of Dacca. The, predecessor- 
insinterest of the opposite party in the 
rule executed a usufructuary mortgage 
bond in favour of the petitioner’s vendor 
on April 12, 1920, in respect of a certain 
occupancy holding to secure an advance 
of Rs. 300. The opposite party applied to 
the Munsif under s. 26 (G), cl. 5, Ben, Ten. 
Act, for restoration of possession of the 
mortgaged property on the allegation that 
more than 15 years elapsed from the date 
_of the registration of the instrument and 
consequently the consideration of the mort- 
gage was extinguished. The application 
was allowed by the Munsif by his order 
dated January 19, 1939, There was an 
appeal taken by the mortgagee to the 
Court ofthe District Judge of Dacca which 
was dismissed after hearing on August 
24, 1939. It is conceded by the petitioner 
before us that the appeal was, miscon- 
ceived and was incompetent in law, and 
“we have been asked to revise the order 
of the Munsifin exercise of our powers 
under s. 115, Civil P. O. The substantial 
point that has been raised for our consi- 
deration is as to whether the mortgage 
in dispute was a complete ususfructuary 
| mortgage within the meaning of that exe 
pression in the Ben. Ten. Act or was 
capable of taking effect as such under 
s. 26 (G) (1) (a) of the Act. The material 
portion of the mortgage deed stands as 
| follows : 


Md. Hasan, for the 


_ “This possessory mortgage bond witnesseth: I 
take from your tahbil the sum of Rs, 300 (thres 
hundred) forthe purpose of paying off the debt 
due to Srijukta Satyendra Kumar Chandra of 
Kumarbhog, by mortgaging to you one plot of 
- arable land bounded and described as in the 
_ schedule below, which is held and possessed by us 
_ as atemporary gama of ordinary karsha jote right, 
eases and in lieu of the interest on the said amount, 1 
give up possession of the schedule land. to you, 


You will cultivate the land or have it cultivated - 


and you will enjoy the crops that are grown. The 
~ due date (wadah) is the month of Agrahayan, 1337 
` B.S. after you have enjoyed the aman paddy, and 
I willredeem the land by paying off the principal 
amount. If I cannot pay up the amount by the 
duedate then the land will remain in your pos- 
session till the date of payment and you will enjoy 
the produce ofthe land. T will pay the rent of 
the landlord, If for arrears of rent or any other 
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reason the land is sold by auétion and. you are 
dispossessed of it then I will pay interest on the 
aforesaid amount at the rate of Ra, 2 per cent. 
(two rupees) per month till the date of payment. 
If Ido not pay off the amount according to your 
demand, then you will be able to realize your 
money by auction sale of the property hereby 
mortgaged by the help of the Oourt. If all your 
money is not recovered by sale of the mortgaged 
property you willbe able to realize the amount 
from my immovable and movable properties......” 

The document cannot certainly rank as 
a complete usufructuary mortgage bond as 
defined ins, 3, cl. (3), Ben. Ten. Act. It 
does not provide forthe extinction of the 
loan together with interest by realization 
of profits from the land during the period. 
of mortgage. The only question is whether’ 
it could take effect as a complete usufruc- 
tuary mortgage bond under the provision 
of s.26 (G) (1) (a), Ben, Ten. Act. That 
clause lays down that: 

“Notwithstanding anything contained in this Act 
or in any other law or in any contract, every 
usufructuary mortgage subsisting on or after the 
first day of August, 1937, which was so entered 
into before the commencement of the Ben. Ten. 
(Amendment) Act, 1928, shall be deemed -to have 
taken effect as a complete usufructuary mortgage 
for the period mentioned in the instrument or for 
15 years, whichever is legs,” 

In the absence of a statutory definition 
of a usufructuary mortgage in the Ben. 
Ten. Act itself it will be, we think, quite 
proper on our part to look to the definition 
given ins. 58 (d), T. P. Act. Under this 
section the essentials of a usufructuary 
mortgage are as follows : (1) the mortgagor 
delivers possession or expressly or by 
necessary implication binds himself to 
deliver possession of the mortgaged pro- 
perty: (2) the mortgagee retains possession 
until payment of the mortgage money; (3) 
the rents and profits of the mortgaged pro- 
perty or any part of the same are received 
by the mortgagee in lieu of interest or in 
payment of the mortgage money or partly 
in payment of the mortgage money. It 
will be seen therefore that in a usufructuary 
mortgage, properly scecalled, the remedy of 
the mortgagegis only to remain in pos- 
session till the mortgage money is paid, 
There is no personal covenant on the part 
of the mortgagor to pay the debt, and the 
mortgagee is not entitled to a decree either 
for foreclosure or forsale. It is contended 
before us by the learned Advocate for the 
petitioner that the transaction in the pre- 
sent case is not a usufructuary morigage 
as there is wadah or due date and a coves 
nant to pay the mortgage money. There 
is also a provision for giving the mort- 
gagee the right to have a decree for sale 
sin respect of the mortgaged property in 


1941 


case of non-payment of the debt. Now the 
stipulation in the bond that the mortgagor 
will receive back the property on payment 
of the money advanced after the reaping 
season in Agrahayan 1337 B. S. is over 
does not, in my opinion, amount to a 
. personal covenant by the mortgagor to pay 
the money on the expiry of the due date. 
As was held in Luchmeshwar Singh vs 
Dookh Mohan Jha (1) that is merely a 
proviso for redemption. It fixes the 
minimum time within which the mortgagor 
can redeem, Section 62, cl. (b), T. P. Act, 
-pre-supposes such a term for payment of 


the sum advanced in a purely usufructuary, 


mortgage. 

In Mani Lal Ramchand v. Motibhai (2) 
a deed of mortgage with possession pro- 
vided that the mortgagee was to enjoy the 
Property in lieu of interest for ten years 
and was to be redeemed on the expiry of 
the term by the payment of the mortgage 
money. It washeld that the document 
created a purely usufructuary mortgage 
and there was no debt payable by the 
mortgagor tothe mortgagee, which could 
be attached in execution of a decree 
against the latter. It seems to me that 
this view is sound and the mere fixing of a 
time limit is not enough to show that the 
mortgage is an anomalous mortgage. 
After fixing a wadah or a term for 
redemption the document provides that in 
case the amount is not paid by the due 
date the mortgagee will remain in posses» 
sion of the property till the money is 
paid, This,in my opinion, negatives the 
idea of a personal covenant and shows 
clearly that in case of failure of the morte 
gagor to redeem the mortgaged property 
at the stipulated time the mortgagee’s 
only remedy would be to hold the proparty 
and go on possessing it till the mortgagor 
was in a position to pay back the 
debt. 

The next covenant is that if by reason of 
rent, sale or otherwise the mortgagee is 
dispossessed from the mortgaged pre- 
mises, the mortgagor, will be bound to pay 
interest at the rate of 2 per cent. per 


month on the sum advanced. This may be: 
held in conformity with the view expressed ` 


in Panchanan Mandal Sashi Bhusan 
Prodhan (3) to be in the nature of an 
indemnity clause which is to come into 


operation only ifthe arrangement contem- 
(1) 24 O 677. 
ae 35 B 288; 10 Ind. Oas. 812; 13 Bom. L R 


(3) 440 W N 465; 188 Ind. Cas. 819; AIR 1940 
Oal, 281; 71 O L J 477; 13 R O 32. . 
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plated by the parties fails for any reason, 
and itis not necessarily inconsistent with 
the document being construed as a usu: 
fructuary mortgage bond. The clause that 
follows is particularly important, and in 
my opinion the decision in the present case 
hings really on the interpretation which 
we ought to put upon this clause. This 
clause says that if the mortgagor < does not 
pay of the mortgage money in accords 
ance with the demand of the mottgagee 
the latter will be able to realize the money 
by auction sale of the property mort- 
gaged with thehelp of the Oourt. This 
clearly imports aright in the mortgagee to 
demand the mortgage money and a right 
of sale in default of payment. The con- 
tention of the opposite party isthat this 
is to betaken along with the preceding 
clause, and the money could be demanded 
and a decree obtained omlyeif there is dis- 
possession of the property by rent, sale 
or otherwise. Ilf this contention is sound, 
the stipulation would be only a part of 
the indemnity clause and would not 
necessarily alter the character of the mort- 
gage. There are, however, two objections 
to our accepting this contention of the 
opposite party as correct. In the first place, 
the previous clause simply provides that 
in case of dispossession the mortgagee 
will beable to claim interest at 2 per 
cent. per month on the sum advanced. It 
does not say anything about the mort- 
gage money being payable or demandable 
at once. The parties thought possibly that 
s. 68 (d), T., P. Act, which gave the morte 
gagee a statutory rightto sue the morte 
gagor forthe money in such cases, was 
quite sufficient to safeguard his inter- 
est. 
In the second place, if this right of sale 
was given only when there was dispos- 
session from the property by reason of 
rent sale it is difficult to say why the 
mortgagee should insist upon a decree for 
sale in respect of the mortgaged property 
itself, which ex-hypothesi was lost to the 
mortgagor. Here again the stipulation 
does not read like an indemnity clause and 
it is certainly not on the lines indicated in 
s. 68, T, P. Act. It may be said that this 
clause is inconsistent with the one occur 
ing in the previous part of the docifment 
which provides that in default of exercis- 
ing his rights of redemption within the 
‘stipulated period, the mortgagee would 
go on holding the property till the morte 
gagor wasina position to pay the money. 
It seems to me that the document is and 
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ean fairly Fe construed to be a mixed or 
anomalous mortgage. It gave the morte 
gagee not only the rights of the usufruc- 
tuary mortgagee but those of a simple 
mortgagee as wel]. The first part of the 
document sets out allthe incidents of a 
usufructuary mortgage, but the latter part 
purports to introduce certain elements 
of a simple mortgage and allows the 
mortgagee to demand the money after 
the due date and to have a *decree for 
sale in respect of the mortgaged property. In 
my opinion the subsequent portion creates 
certain additional and independent rights 
which would entitle the mortgagee, if he 
so chooses, to institute a buit for sale of 
the mortgaged property and this is not 
-dependent on the contingency of the mort- 
gagee being dispossessed from the property. 
The documentis indeed clumsily drawn 
up andis reteweofa dubious character. 
But we must remember that under s. 26 
{G), Ben, Ten. Act, the Legislature bas 
interfered to a great extent with the 
rights of a usufructuary mortgagee under 
the existing law. The section in our 
opinion should be construed strictly and 
the privilege should not be extended to a 
case where the mortgage does not come 
within the plain language of the section. 
Accordingly, the rule is made absolute, 
the order ofthe Munsif is set aside and 
the application of the mortgagor for 
restoration of the mortgaged property 
dismissed. We make no order as to 
costs either in this Court or in the Oourt 
below. 


Mohammad Akram, J.—I agree. 


S. Rule made absolute. 
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with the consent of the mortgagér, the possession 
of the mortgagee must be taken to be possession as 
a mortgagee and not theadverse possession and the 
mortgagor is entitled’ to redeem the mortgage with- 
ine 60 years. 

{Case-law referred to.) 

Under s. 76, T. P. Act, even the simple mortgagee 
once it is found that he has entered into posees- 
eion as mortgagee, is liable to maintain accounts, 
In the absence of any accounting between the par- 
ties fora long time, it is a reasonable presumption 
that the amount of rent was taken to be equivalent 
to the interest due onthe mortgage amount. 137 
Ind. Cas, 102 (6), relied on. [p. 719, col. 1] 


S. C. A. against the order of the Additional 
Civil Judge, Gonda, dated September 28, 
1937. 


Mr. Hargovind Dayal Srivastava, for the 
Appellant. 


Judgment.—This is a second appeal 
by the plaintiff in a suit for redemption 
of a shop which was decreed by the trial 
Court but dismissed on appeal by the 
lower Appellate Court. It is a pity that this 
appeal had to be heard ex parte 
as no appearance was put in on 
behalf of the respondents. The point for 
decision is not free from difficulty, and I 
should have preferred to have been able 
to hear learned Oounsel on both sides in the 
appeal. 

This suit relates to a shop in the Bazar 
or small town of Nawabganj in the District 
of Gonda, On April 26, 1889, a simple 
mortgage in respect of this shop was exee | 
cuted by the plaintiff Angun Ram’s elder 
brother Bachchu Lal and their mother 
Mst. Umrai fora sum of Rs. 200, Interest 
was stated to be at Rs. 15, per cent. per 
annum and the period for payment was 
three years. It was stated on behalf of the ` 
plaintiff that the mortgagees had been 
put in possessicn of this shop as lessees 
at Rs. 3 per mengem, probably about the 
year 1886, and that sit was agreed (pre- 
sumably subsequently) between the parties 
that the rent would be credited first to 
interest and second to principal. As the 
rent would have been Rs. 36 per annum 
and interest only Rs. 30 per annum, that 
would have meant that there would have 
been a surplus of Rs. 6 to be credited 
annually to principal which would thus 
have been progressively reduced and paid 
off within a period of 33 years at the most. 
In fact ag the principal became reduced 
by the annual payments, the annual in- 
terest would also have been reduced, and 
therefore the whole amount of the loan 
would have been paid off probably in about 
“30 years, 
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The present suit was filed after 47 years 
from the date of the mortgage on Septem- 
ber 24, 1936. A number of pleas were 
raised. The statement on behalf of tRe 
plaintifis has already been mentioned. On 
behalf of the defendants it was pleaded 
that the shop was never let out to the 
mortgagees Hanoman and Ganesh, but that 
when the period fixed for payment ex» 
pired and the mortgagees demanded the 
money from Bachchu Lal, Bachchu Lal 
pleaded inability to pay and transferred 
the shop to the mortgagees outright by an 
oral sale, and that thereupon the mort- 
gagees entered into possession of the shop 
as owners. They subsequently rebuilt it 
after obtaining permission from the Notie 
fied Area Authorities and spent about 
Rs. 500, in making new constructions, The 
defendants contended that in any case they 
and their predecessors had been in adverse 
possession of the shop in dispute for more 
than 12 years. 

The learned Munsif held that the plain- 
tiff had failed to prove the letting of the 
shop to the original mortgagees or the 
agreement that the rent of the shop would 
be credited towards interest and principal. 
While holding that the defendants had 
failed to prove the oral sale he held that 
the mortgagees had entered into posses- 
sion as mortgagees and were bound to 
keep accounts under s. 76 of the T, P. Act 
which they had not done, but that the 
plaintiff had failed to adduce evidences as 
to the amount of the profits. He further 
held that the defendants’ allegations as 
to the amount spent on rebulding the shop 
were exaggerated, that the defendants had 
not acquired title by adverse possession, 
and therefore the plaintiff was entitled to 
redeem the shop on payment of Rs, 200, 
principal and Rs, 90, interest for three years 
at Rs. 15 per cent, pet annum, 

The lower Appellate Court took a dif- 
ferent view of the case and held that the 
possession of the defendants was adverse, 
that although their story of the oral sale 
had failed, it could not be said that they 
had come into pogsession as mortgagees, 
and therefore they were not liable to keep 
accounts, In as much therefore as the 
defendants’ possession was adverse, the 
plaintiffs could not maintain the suit for ree 
dem ption. 

The position which emerges from the 
findings of fact of the Courts below is 
this much that there undoubtedly was a 
mortgage Of this shop in the year 1889. 
The period for redemption in the case’ 
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of an usufructuary mortgaga would not in 
the ordinary way finally expire uatil the 
sear 1949, Secondly we have it found that 
the defendants were not lessees of the 
shop, nor was there any agreement that 
rent should be credited towards the amount 
due under the mortgage, nor on the other 
hand is if proved that the defendants came 
into possession under an oral sale. It is 
not tke contention of either party that the 
mortgagees got possession as mortgagees. 
The resulting facts then are that the de- 
fendants are or rather were mortgagees 
under this simple mortgage of 1889 and 
that they have somehow or other come to 
be and are if possession of the mortgaged 
property since many years (the defendants 
say 1392 while the plaintiff himself says 
1886) and have rebuilt the house or at 
any rate spent money on it, The ques- 
tion is what is the propér inference in 
law to be drawn from these facts. On 
the one hand it is contended that the 
defendants must be in possession as mort» 
gagees, and on the other hand it is con- 
tended as was held by the learned Ad. 
ditional Civil Judge that their possession is 
adverse to the plaintiff. 

The learned Additional Civil Judge relied 
upon Keshavrao Vasantrao Vijaykir v. 
Nanabhhi Sadanand (AI R 1923 P C 61) 
(1) and Syed Humayun Qadar v. Suraiya 
Begam (A I R 1931 Oudh, 69) (2). In the 
former of these two cases a foreclosure 
in the English form had been 
passed in 1875 directing that if the morte 
gagor failed to pay within six months 
the mortgage amount, he would stand 
absolutely debarred and foreclosed of and 
from the equity of redemption, Not being 
in a position to find the necessary funds 
the mortgagor gave up possession to the 
mortgagee some years after. The morte 
gagee and those claiming through him 
Temained in unchallenged possession for 
45 years and expended large sums in 
improving and rebuilding the proparty. 
A suit for redemption was brought in 
1921. 

It was held that 

“the mortgagor acquiesced in the position that the 
mortgagee was entitled to hold the property as hig 
own and that it was no longer necessary for the 
latter to execute the foreclosure decree, At lfast 


a mortgagor seeking to redeem after a foreclosure 
decree was bound to do sə within a reasonable 


(1) ATR 1929 PO 61; 114 Ind. Oas. 574; 330 W 
N 402; 29 LW 472; 490 LJ315;6 OWN 299; 
31 Bom. LR 696; Ind. Rul, (1929) P O 86 (P O). 

(2) A IR 1931 Oudh 69; 127 Ind. Oas. .252; 7 O W 
N 588; Ind. Rul, (1930}Oudh 478. 
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time, and was not entitled to wait for more than 45 
years.” 


The significant facts in this case are 
that there had been a foreclosure decree 
and that subsequent to that decree the 
mortgagor gave up possession to the morte 
gageee just as he would have had todo 
if the mortgagee had executed his decree, 
For this reason it was considered in 
effect that the position was as if the 
mortgage decree had been exécuted and 
the mortgagee had come into possession 
under that decree, 

In the Oudh case a somewhat similar 
position arose, A mortgagee’s suit for the 
recovery of the mortgage» money was 
decreed but the mortgagor made de- 
fault in payment of the decretal 
amount. Neither the mortgagor nor the 
mortgagee took any further steps in cone 
nection with tke-decree but the mortgagee 
subsequent to the date of the decree 
entered into possession of the mortgaged 
property. It was held that the mortgagee’s 
possession was adverse. It was, however, 
remarked that ordinarily the right to ree 
deem subsists until a sale under a decree 
on the foot of a mortgage takes place 
and is confirmed by the Court., The Court 
took the view in this case that from the 
year 189 right up to the present moment 
1931, the houses in question had been 
held and possessed by the decree-holder 
and his representatives in the character 
of owners and not of mortgagees, and 
they proceeded to follow the decision in 
Keshavarao Vasantrao’s case (1). 

There is obviously a very wide dise 
tinction between cases in which there has 
been a decree and subsequent to that 
decree, although without execution of that 
decree, the mortgagee comes into possess 
sion of the mortgaged property and cases 
where without any decree at all during 
the duration of the mortgage the mort- 
gagee who was originally a simple mort- 
gagee comes" into possession of the morte 
gaged property. 

Learned Counsel for the appellant has 
relied upon the Nagpur case of Awadh Sing 
v. Nanhai alias Jagat Singh (461.0., 872) 
(3), in which the learned Additional Judicial 
Commissioner laid down the following pro- 
position : ; 

“J hold that where a person having a mortgage 
in any form over a property takes possession of 
such property, rightly or wrongly with, without 
or against the consent of the mortgagor, under 
whatsoever claim or title, his possession will be 
that of a mortgagee, subject at least to the same 


liabilities: and such possession for any length of 
(3) 48 Ind. Oas. 872; AIR 1917 Nag. 33. 
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. 
time short of the statutory period, except in cases 
where the right of redemption has been released 
by tha mortgagor, will be no bar or defence toa 
suit for redemption where the plaintiff is otherwise 
entitled to, to redeem:” 


This very broad proposition was said to be 
founded on the decision of their Lordships of 
the Privy Council in Khiarajmal v. Daim 
(I L R 32 Cal., 296) (4) and with the greatest 
respect it does not seem to me to follow 
very clearly from that decision. I am in- 
clined to think that the proposition is a 
little too broadly stated and that there is 
somewhat too little emphasis laid upon the 
provisos, but substantially 1 would agree 


owith it. 


Learned Oounsel for the appallant has 
himself referred to Khiarajmal’s case, but 
an examination of that case shows that 
the defendants had begun by being in 
possession as usufructuary mortgagees, and 
therefore this case did not furnish a real 
foundation for the proposition laid down in . 
the Nagpur case (3). 

Learned Counsel referred to the case of 
Karnam Kandasami Pillai v. Chinnabba 
alias Subbaroya Pillai (I L R 44 Mad., 253) 
(5) as being one which might be taken to 
stand in his way. In that case there was 
an oral arrangement between the morte 
gagor and the usufructuary mortgagee, 
whereby the latter retained possession of 
a portion of the mortgaged property in 
full ownership in satisfaction of the mort- 
gage debt, and enjoyed it as full owner 
for more than 12 years after this arranger 
ment. On asuit being instituted by the 
mortgagor to redeem the property more 
than 12 years later, it was held that 

“the mortgagee had acquired by adverse posses- 
gion an absolute title to the property, and that 
the mortgagor’s right to redeem the property was 
parred by limitation." 

In my opinion it is difficult to deduce 
any principal from*thig case which is appli» 
cable to the present case. That case depended 
on proof of the arrangement. That arranges 
ment being proved it was held that the 
possession which could not otherwise have 
been anything but mortgagee possession 
could be regarded as adverse possession 
in the capacity of owner, which could ripen 
into full ownership. 

It appears to me that the decision of the 
present case must turn on the proper cone 
struction to be placed on the proved facts, 
excluding from consideration those which 
are not proved, The defendants failed to 

(4) 32 0296; 321A 23,9OW N201;2AL J 
71:7 Bom, LR1;1 0 Ld 584; 8Sar. 734 (P O) 

(5) 44 M 253; 62 Ind. Oas. 603; 40M L J 105; (1921) 
Mu WN1;29 MLT 167; 13 L W 423, 
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prove that they being mortgagees came 
into pcssession under an arrangement that 
their possession would be that of owners, 
On the other hand they concede that they 
came into possession with the consent of 
their mortgagors. It would appear to me 
that in a case where during the subsis- 
tency of a mortgage a mortgagee is 
proved or admitted by both parties to 
have come into possession of the property 
with the consent of the mortgagor, the 
possession of the mortgagee must be taken 
to be possession as a mortgagee. In order 
to avoid this position the mortgagees had 
to prove their allegation that they entered 
into possession in discharge of the debt, 
and that thereby the mortgage was ex- 
tinguished. As I said earlier this amounts 
to a substantial agreement with the pro- 
position laid down in the Nagpur case (3), 

On these findings I hold that the defens 
dants are in possession as mortgagees 
and that as the period for redemption 
of 60 years has not expired the plaintiff 
is entitled to a decree for redemp- 
tion, 

Coming to the second question as to the 
proper amount on peyment of which re- 
demption should be decreed. Once it is 
found that the defendants entered into 
possession as mortgagees they were liable 
under s. 76 of the T. P. Act to maintain 
accounts. It has been held in Lakshmi 
Narain v. Mohamadi Begam Mst. (90 W N 
60) (8), that 

“where a mortgagee takes possession of the 
mortgaged property, he is, during the continuance 
of the mortgage, under a statutory liability to keep ac- 
counts under s. 76, cls, (g) and (h) of the T. P. Act, 
and this is so in the case of every mortgaga, 
whether usufructuary or otherwise. Where the 
mortgagee faila to keep the accounts as required 
br law the Court can make every presumption against 
1m. 

It seems to me ta be a reasonable pre" 
sumption since there has been no account 
ing between the. parties throughout the 
period from 1892 up to date that the 
amount of the rent was taken to be 
equivalent to the interest due on the 
mortgage amount. The learned Munsif 
gave the plaintiff a decree for redemption 
on payment of the mortgage amount of 
Rs. 200, with interest for the three years 
during which the defendants were out of 
possession at the contractual rate, Rs. 30, 
per annum. I see no reason to differ 
from this view and accordingly allow this 
appeal, set aside the decree of the learned 

(6) 9 O. W N60; 137 Ind, Cas, 102; AIR 1932 
ae 123; Ind, Rul, (1932) Oudh 205; 7 Luck, 
454, 
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Additional Civil Judge, and while restor- 
ing the decree of the trial Oourt with 
costs throughout I extend the period 
for payment of the redemption money 
which may be found due after deducting 
the costs of all the Oourts and direct that 
payment be made of the sum so found 
due withia six months from this date, 
D. Order accordingly. 





MADRAS HIGH COURT 


7 Appeal No, 158 of 1936 


‘May 2, 1939 
Panorana Row AND ABDUR RAHMAN, JJ. 
ALAPATI BULLI VENKANNA— 
APPELLANT 
, l versus 

KANTAMANI RAMANNA~eRESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr, 4,5—Legal right of marshalling cannot be extend- 
ed by relying on provisions of O. XXXIV, rr. 4and 5 
in unjustifiable way —Marshalling. 

The right of marshalling in equity and in law is 
co-extensive and there is no justification, to extend 
the legal right of marshalling by relying on the 
provisions of O. XXXIV, rr. 4 and 5, Oivil P. C., 
in a way which cannot be justified by any well estab- 
lished principle. 


A. against the decree of the Sub-Judge, 
(Additional), Ellore, dated October 10, 1935, 


Mr. V. Suryanarayana, for the Appellant. 

Messrs, P. V. Vallabhacharyulu, D. Sur- 
yaprakasa Rao, T. Satyanarayana, C. 
Bhuvanaika Rao Choudhury and V. G. Rao, 
for the Respondent. 


Pandrang Row, J.—This appeal raises 
a question of marshalling. The appellant 
is the purchaser of one of several items 
mortgaged in favour of the plaintiff in the 
suit, namely item No. 3, under the suit 
mortgage, Ex. A, dated August 24, 1921. 
This item was purchased by defendant 
No, 8 in 1925 for a sum of Rs. 13,000. 
The appellant wanted that hjs property, 
namely item No. 3 should be sold last 
after exhausting all the properties covered 
not only by the suit mortgage, Ex. A, 
but also the suit mortgage, Er. B of 
April 1926, and even the properties in 
another district, namely Vizagapatam, 
mortgaged under Ex. O in 1930, This clgim 
was disallowed by the Oourt below and 
defendant No. 8 appeals. So far as the 
properties covered by Ex. O are con- 
cerned, the appellant’s property, item 
No. 3 of Sch. A, is not included in it, 
and it is conceded before us that the 
appellant will not be entitled under s, 56, 





720 
T. P. Act, to claim the right of marshalling 
as against Ex. O properties, This concession 
was obviously unavoidable because the 
words of the section themselves are very 


clear that the right .of marshalling can 
be claimed only where 

“the owner of two or more properties mortgages them 
to one person and then sells one or more of the proper- 
tiesto anether person.” 

So far as the Ex. O properties are con- 
cerned, it is obvious that this condition is 
not satisfied. It is.satisfied only so far as 
Ex, A properties are concerned. It follows 
therefore that the appellant is not entitled 
to ask that Ex. O properties should bse 
sold before the item in patch he has an inte-* 
rest, namely, item No. 3 of Sch, A, is sold. 
Some argument was addressed to us with 
a view to make out a case apart from 
8. 56 as if there was some other rule of 
law or equitz, which entitled the appel- 
lant to marshal as against Ex. O proper- 
ties even when the section defining the 
right of marshalling does not recognize 
such aright, He relied on the words “suffi- 
cient part” found in O. XXXIV, rr, 4 and 5, 
Civil P. C., which give the Court the power 
to order the sale of the whole of the morte 
gaged property or a sufficient part thereof, 
as conferring upon the Oourt a power, 
apart from rules of law relating to marshal- 
ling contained in the T. P. Act, to give 
relief in respect of marshalling to a wider 
extent than is recognized by the substan- 
tive law. Even assuming that this conten: 
tion is right, without deciding it, it does 
not follow that the Court would be justi- 
fied in using that power unless some ree 
cognized principle of law or equity justifi- 
ed the exercise of the power in favour of 
the appellant. It isnot shown that there 
is any special equity in favour of the appel- 
lant so far as the Ex. O schedule proper- 
ties are concerned. The resort made to 
the provisions of O. XXXIV, rr. 4 and 5 
in certain decisions that were quoted to 
us was necessitated by the fact that these 
cases had to be decided under the old 
Act, before it was amended in 1929, which 
did not in so many words declare.that the 
right of marshalling to the same extent 
as the doctrine of equity did, and, it was 
therefore open to the Court in exercising 
ite*powers under the provisions of O. XXXIV, 
tr, 4 and 5 to exercise its discretionary 
power so as to give effect to the full right 
of marshalling as recognized by equity. 


At present the position is different in the 
sense that the right of marshalling in 
equity and in law is coesxtensive and there 
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is no justification, in our opinion to extend 
the legal right of marshalling by relying 
on the provisions of O. XXXIV, rr. 4 and 
Bina way which cannot be justified by 
any well-established principle. The appel- 
lant’s claim, therefore, so far as Ex. C 
properties are concerned, must be negatived. 
As regards the other properties covered by 
Ex. A the right of marshalling obviously 
exists under s. 56, T. P. Act, and in order- 
ing these properties to be sold in execution 
of the mortgage decree, the Court is bound 
to give protection to the appellant in such 
a way as not to prejudice the rights of the 
mortgagee. It follows from this principle 
that the properties covered by Ex, A have 
to be sold in the following order, item one 
of course not being liable to sale as found 
by the Court below as it has been exonerat= 
ed from the mortgage. The order in which 
the items are to be sold will be as follows: 
item No. 4, item No, 2, items Nos. 5 to 7 
subject to the prior mortgage in favour of 
Alapati Gurayya, item No. 3 and item No. 8. 
To this extent the decree of the Court bes 
low will be modified, In the circumstances, 
the appellant will bear his own costs and 
pay half the costs of the plaintiff-respon- 
dent in the appeal. 


N.B. Decree modified. 


CALCUTTA HIGH COURT 
Oivil Rule No. 33 of 1940 
April 16, 1940 
B. K. MUKHERIRA AND MOHAMAD 


AKRAM, Jd. 
PRAFULLA CHANDRA GOPE. 
-—PETITIONER 
veTsus 


SOARU MAHAMMAD AND OTHERS 
OpposiTE PARTY. 

Bengal. Tenancy Att (VIL of 1885), s. 26-G (5) 
—Order under, if appealable—Held, that transac- 
tion was complete wusufructuary mortgage and: 
s. 26-G (5) applied—Usufructuary mortgage of occu- 
pancy holding and permanent tenure—Possession 
of occupancy holdiny, if can be recovered under 
8. 26-G (5)—Mortgage—Usufuctuary—Mortgagor in 
possession as Aduthar of mortgagee—Whether can. 
claim possession in his own right. 

No appeal is competent from an order under 
s, 26-G (5), Ben. Ten. Act. 

A mortgage whereby certain tenures and occupancy 
holdings were mortgaged was described as a khai 
khalasi mortgage deed. The primary intention of 
the parties was that the mortgagee who was put in 
possession would repay himself out of the rents and 
profits of the property which was subsequently 
transferred to mortgagors as Adhihars of the mort- 
gagee andon a calculation ofthe normal income 
from these properties, the period of 50 years was 
efixed andthat was considered sufficient to extin- 
guish the loan. There was a subsequent clause, in 
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the nature of a pewsonal covenant on the part of the 
Mortgagor to compensate the mortgages in case 
owing to loss of fertility of the land or similar 
other reasons, the profitsfell short of the expected 
amounts. In the event of that contingency, the 
mortgagor undertook personally to make good the 
deficiency from his own pocket : 

Held, that such a clause wasin the nature of a 
contract toindemnify or compensate the mortgages 
in the event of his not being able to realize the 
entire profits and this was quite Outside the mort- 
gage transaction, the creditor being givenno right 
asa mortgagee with regard to this amount of money 
and not being allowed to have a decree either for 
foreclosure or for sale. The transaction, therefore, 
Was acomplete ugufructuary mortgage in spite of 
the covenant and hence attracted the provisions of 
s. 26-G (5), Ben. Ten, Act, 

In the case of a usufructuary mortgage of occu- 
pancy holding and a parmanent tenure, the mort- 
gagor, though he cannot recover possession of the 
psrmanent tenure under s. 26-G (5), can recover pos- 
session of occupancy holding under that section. 
Civil Revision No. 1060 of 1939, relied on. 

Where in a usufructuary mortgage, the 
mortgagors arə in possession of the mort- 
gaged property as Adhihars of mortgages they are 
either labourers or tenants and in either casetheir 
Possession is in law the possession of the mortgages. 
They can certainly claim to be restored to posses- 
sion ofthe properties in their own right. 


O. Rule for setting aside an order passed 
by ve Munsif at Jalpaiguri, dated June 10, 
939. 


Mr. Sanat Kumar Chatterjee, for the Peti- 
tioner, 


Mr. Benayak 
Opposite Party. 


B. K. Mukherjea, J.—This rule is direct: 
ed against an order of the Munaif at Jalpai- 
guri dated June 10, 1939 allowing an appli- 
cation of the opposite parties, mortgagors 
under s, 26-G (5), Ben. Ten. Act. There was 
an appeal taken against the order to the 
Court of the District Judge at Jalpaigari, 
but the Subordinate Judge, who heard 
the appeal, held, and, in bur opinion rightly 
that the appeal was incompetent. Mr. 
Ohatterjee who appears in support of the 
tule has raised three points for our consi- 
deration. It has been contended in the first 
place that the mortgage was not an usufruc- 
tuary mortgage but an anomalous one, and 
as such did not come within the purview 
of s,. 26-G (5), Ben. Ten. Act, Tha second 
point taken is that the mortgage bond 
not being in respect of occupancy holdings 
merely but having included permanent 
tenures as well, it could not be split up and 
reatoration-of possession allowed so far as 
it related to occupancy jotes. It is urged 
in the third place that the mortgagors them- 
selves being in possession of the mortgaged 


191-91 & 92 F 


Nath Banerjee, for the 
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property as Adhihars under the mortgagees, 
were not competent to apply for restoration 
of possession. 

As regards the firat ground, we must say 
that the mortgage bond is not at all clearly 
worded and it is sontewhat difficalt to ascere 
tain what exactly the intention of tie 
Parties was, It is described as a khit 
khalast mortgage deed, and certain.tenures 
and ocenpaney holdings were mortgaged by 
the opposites parties’ predecessors to secure 
an advance of Rs. 4,500 only. The mortgagee 
was to remain in possession of the proper- 
ties and enjoy the rents and profits for a 
period of fifty years from the date of the 
bond. It is rgcited in the document that 
the ust profits accruing from the property 
would bs about Rs, 403 odd and deducting 
from that Rs. 333 0n account of establish. 
ment charges and interest on the money 
lent, there would remain a surplus of Rs. 70 
which would bə appropriated by the mort- 
gages towards the payment of the mortgaga 
debt. The contemplation of the parties 
undoubtedly was that under normal condi- 
tions it would be suficient to wipe of the 
loan together with interest. If the matter 
stood there, we would have no hesitation in 
holding that it was a complete usufructuary 
mortgage as defined in s.3 (3), Ben. Ten, 
Act. The document however, added aclausa 
which reads as follows: 

“May not God ordain it to be so, but if on ac- 
count of our laches or for any othsr reason the pro- 
ductivity of the mortgaged land decreases or our acts 
partially hamper your collection, for the same we 
shall be entirely responsible. Tf on that account at 
the end of khai khalasi period your dues of Rs. 4,500 
have not been realised in that case for the balance, 
out of the said Rs, 4,500 that will be duo, wə shall 
be Liable and in our absence our heirs will be liable 
for the same.” 

The question before us is as to whether 
thetstipulation mentioned above alters the 
nature of the morigage ? Now, the primary 
intention of the parties is, as I have said 
already that the mortgagages would repay 
himself out of the rents and profits of the 
property and on a calculation of the normal 
income from these properties, the period of 
50 years was fixed and that was considered 
sufficient to extinguish the loan. The subsea 
quent clause, in my opinion was 8 personal 
covenant on the part of the mortgagor to 
compensate the mortgagee in case owing to 
loss of fertility of the land or similar other 
reasons, the profits fell short of the expect- 
ed amounts. In the event of that contin« 
gency, the mortgagor undertook personally 
to make good the deficiency from his own 
pocket. This was inthe nature of a con- 
tract to indemnify or compansate the morte 
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gagee in the event of hie not being able to 
realize the entire profits and this in my 
opinion was quite outside the mortgage 
transaction, the creditor beipg given no 
right as a mortgagee with regard to this 
amount of money and’ not being allowed 
to have a decree either for foreclosure or 
for sale. In my opinion the transaction is 
a complete usufructuary mortgage in spite 
of the covenant and hence attracted the 
provisions of s. 26-G(5), BeneTen. Act. 
The first contention raised by Mr. Ohat- 
terjee fails, 

As regards the second point it is not dis- 
puted that in respect of the tenure which is 
covered by the mortgagethe mortgagor was 
not entitled to recover possesston under 
B. 26-G (5). Mr. Ohatterjee argues that if 
the claim for possession of the occupancy 
holding is allowed the result will be to split 
up the mortgageeand allow piecemeal ree 
demption which the law forbids. It is true 
that a mortgage security is indivisible and 
a mortgagee can refuse to be redeemed 
with regard toa portion of the mortgaged 
property on payment of a proportionate 
shareof the mortgage debt. But it must be 
remembered that s. 26-G (5), Ben. Ten. 
Act, interferes to a great extent with the 
rights of .the usuftuctuary mortgagee when 
the property mortgaged is an occupancy 
holding. In such cases, on grounds of policy, 
the Legislature has thought proper to give a 
statutory, right to the mortgagor to recover 
pessession of the mortgaged property whieh: 
is in possession of the mortgagee, after the 
lapse of 15 years from the date of registrae, 
tion. Effect must be given we think to the 
plain words of the Section. Whatever other 


rights the mortgagee may have with regard . 


- tothe properties other than the occupancy 
holdings which are included in the mort- 
gage, the. mortgagcr must be allowed to 


recover possession of the occupany hold- | 


ings in accordance with: the provision of 
s. 26-G (5), Ben. Ten. Act. If the conten- 
tion of Mr. Ohatterjee is accepted, the result- 
will be that the operation of the section 
could be rendered completely nugatory by 
including one piece of niskar land or 
makarari jote in the mortgage bord. It 
has been held by a Division Bench of this 
Court in Civil: Revision Oase No. 1060 of 
1939 that-when a mortgage bond included 
both ‘raiyati holdings and niskar lands, the 
mortgagor; though not entitled to get back 
the niskar landa was entitled to recover 
possession of the raiyati. lands under 
s. 26-G. (5). We think that this view is 
correct.and. we are unable therefore to accept 


7. 
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the second contention of Mr. Ohatterjee as” 
sound, 

The last point taken by him has really 
gat no substance. The opposite parties are 
in possession only as Adhihars, They are 
either labourers or tenants and in either 
case their possession isin law the possess 
sion of the mortgagee. They can certainly 
claim to be restored to possession of the 
properties in their own right. The result 
is that we discharge the Rule. There will be 
no order for costs. 


Mohamad Akram, J.—l agree. 


S. Rule discharged. 


OUDH CHIEF COURT 
Oivil Miscellaneous Application No. 620 
i of 1940 
: October 28, 1940 
~ Tuomas, O. J. AND Gautam Hasan, J. 
NASIR AHMAD KHAN MINOR, UNDER 
THE NEXT FRIBNDSHIP oF Mst. MUSTAFA 
BAUDI REAL MOTHHE—PLAINTIEF— 
APPRLLANT—APPLIGANT 
versus 
Mst. SAIDAN AND CTARRS— 
DEFENDANTS--RESPONDENTS——OPPOSITE 


ARTY 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
r. 1, 0, XLIV, r. 1—Leave to appeal in forma 
pauperis—Property decreed by trial Court, in favour 
of appellant, if can be considered in determining 
plaintiff's means of paying court-fees. 

The property decreed in favour of the plaintiff- 
appellant by the trial Court cannot be taken into 
account in determining the sufficiency or otherwisé 
of the plaintifi’s means to enable him to pay the court- 
fee on the memorandum of appeal, In the case where it 
is still possible forthe defendants to assail the 
finality ofthat decree by filing oross-objections 
against it, it cannot be said that the appellant can 
exercise effective control or dominion over the 
decreed property and consequently in such a case the 
appellant cannot beheld to be possessed of suffici- 
ent means to pay the couft-fee, 125 Ind. Oas. 102 
(1), relied on. ` 


O. Mise. App. (In First Civil Appeal No. 130 
of 1940) under O. XLIV, r. 1, Civil P. O. 
for permission to appeal as a, pauper. 


Mr. Ali Zaheer, for tke Applicant, 

Mr. N. Banerji, for Opposite 
No. 2. 

Mr. H. K. Ghose, 
vocate, for the Govt. 


Júdgment.—This is an application 
under O. XLI, r. 1 of the Civil P, O. filed 
by the plaintif-applicant, `` 
- The plaintiff brought ‘a suit in the Oourt 
of the Civil Judge of Bahraich as a pauper. 


Party 
Assistant Govt. Ade 


` 


a - ‘ 
~ x, awe i 
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in respect of six items of property detailed 
in the plaint. Afterthe necessary enquiry 
` into his pauperism, the learned Civil J udge 
allowed the plaintiff to sueas a pauper 
and ultimately decreed the suit in his 
favour to the extent of twelve annas in two 
groves, which constituted Item No. 5 
of list A of the properties attached to the 
plaint. Thesuit was dismissed in respect 
of other items of the properties. 

The plaintiff-appellant has filed a 
First Civil Appeal against that portion of 
the decree of the trial Oourt which dis- 
missed his suit. The decree was made on 
May 31,1940. No appeal has been filed 
by the defendants in the case but itis 
possiblethat if and when the plaintiff's 
appeal is admitted the defendants may 
‘exercise their right of fling cross-objections 
in regard tothatitem of property which 
has been decreed to the plaintiff-appel- 
lant, 

The plaintiffeappellant has filed the 
-present application alleging that he is 
unable to pay the fee required for the 
memorandum of appeal in this Court and 
he is no; possessed of any other property 
except that shown in the schedule annex: 
ed to the application, the valuation of 
whichis only Rs,9. The application also 


urges that the decraeof the trial Gourt 
inso far as it is against him is con- 
trary to law and is erroneous and 
unjust. < 


The defendants oppose this application. 
Mr. Ghosh appearing on behalf -of the 
Govt, also opposes the application, Š 

We have heard Oounsel on both sides 
and are satisfied that the plaintiff-appellant 
is a pauper within the meaning of 
O. XLIV, r. 1 of Civil P. ©. and as such he 
is entitled to appeal as ə. pauper. The 
‘proviso to O. XLIV, © 1 says that the 
Goart shall reject the application unless 
apon a perusal thereof and ofthe judgment 
and decree appealed from it sees reason 
:0 think that the decree is contrary to law 
x to some usage having the force of 
aw, or is otherwise erroneous or unjust. 
[b may be mentioned that the present 
‘pplication arises in a First Civil Appeal, 
vhich has been filed against the judg- 
ment and decree of the ‘trial Court and 
hat the whole case will be open to deters 
dination on questions of fact as well as 
aw in the appeal. .. 

‘We have. perused the application and 
be judgment’ in this. case and: having 
egard to- the. ‘questions: raised in the 

iemorandum of appeal to this Court wé 
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think thatthe requirements of the pro- 
viso are fully satisfied in this case. Upon 
the merits, therefore, we sae no reason to 
reject the application, 

As regards the other question whether 
the plaintiff-appellant is a pauper within 
the meaning of O. XXXIII, r, 1 «of the 
Oivil P.O. it is urged on behalf of the 
defendants that the plaintiff has already 
obtained a decree in his favour from the 
trial Court, that the valuation of the shara 
decreed to him is Rs. 1,350 and under 
these circumstances the plaintiff is possessed 
‘of sufficient meaus,to enable him to pay 
the court-fee. We do not think that the 
property decreed in favour of the plaintiff- 
appellant by the trial Court can possibly 
be taken into account in thepresent case 
in determining the sufficiesey .or otherwise 
of the plaintiff's means to enable him to pay 
the courtefee, That decree has not yet 
become final as there is still a possibility 
ofthe defendant's filing cross-objections 
against it, the right todo which will arise 
upon the admission of this appeal. Where, 
as here, it is still possible for the defen- 
dants to assail the finality of that decree, 
it cannot be said that the appellant can 
exercise effective control or dominion 
over the. decreed property and therefore 
he cannot be held to be possessed of 
sufficient means to pay the courtefee, 

Ii Pravashchandra Lahiri v. The Muncie 
pal Commissioners of Howrah (I. L.R. 57 
Cal. 980) (1) it was held that in detere 
miring the. question’ whether 4 person is 
entitled tosue in forma pauperis under 
O. XXXIII, r.1 of the Givil P. (. the 
subject-ematter of the suit cannot be 
taken into consideration, even if the 
defendant admits a portion of the claim 
and is ready to placeit at the Petitioner's 
disposal, and, even if the case falls under 
the first part of the explanation to-r. 1, 
Any amount which is not actuaty in the 
petitioner’s possession, and is not in his 
power or control at the date when the. 
application was made cannot be taken 
into account in making the calculation 
for -the -:purpose~ - of: . determining ` hig’ 
meane,. . : fe eee 

We are of opinion, therefore, that the ` 
Plaintiff-appellant is not possessed of 
sufficient means to enable him to pay’ 
the court-fee required for the memorandum ` 
of appealin this Court, We accept the 
application and. allow the plaintiff-appel- 


” (1) 57 O 980; 125 Ind. Oas. 102;' AT R1930 Oal 
147; 34.0 WN 183; Ind. Rul, (1930) Oal, 486 
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lant to appeal asa pauper under O. XLV, 
T. 1 of the Civil P.O. We make no order 
as to costs. 


D. Application accepted, 





LAHORE HIGH COURT 
Second Appeal No. 298*of 1939 
April 1, 1940 
ABDUL RASHID, J. 
GURBAKHSH RAM—Drvenpant— 
APPELLANT 
versus 
MANAK CHAND—PLaINtTIpF AND ANOTHER 
—DEFENDAN T—RBRPONDENT3 

Custom (Punjab)—Adoption—Tarkhans of village 
Chanian of Jullundur District—Adoption of sister's 
or daughter's son ig prohibited—Onus is on adoptee 
to prove custom to contrary—Oustom—Riwaj-i-am 
—Value of—Lacunoa in riwaj-i-am in certain matters 
~—Personal law can be applied, 

According to the riwaj-t-am of the Jullundar 
District in the Punjab among the tarkhans of 
village Ohanian of Nakodar Tahsil of Jullundur 
District who are governed by custom, the adoption 
of a daughter's or a sister's son is prohibited, and 
it cannot be saidthat the case should be decided 
by applying the provisions of the Hindu Law, simply 
because tarkhans were not consulted at thetime 
of the preparation of the riwaj-i-am. In view of 
the provisions of the riwaj-i-am the burden of prov- 
ing that asister's son was eligible for adoption 
lies on the adoptee. 

Once it is established that the parties tothe pre- 
sent litigation are governed by custom the provi- 
sions of the riwaj-i-am will become applicable in 
their case in all matters which are dealt with in 
the riwaj-i-am. If there is a lacuna in the riwaj-i- 
am with respect to certain matters it would be 
legitimate tofall back on the provisions of the 
personal law. 

S. A. from the decree of the District Judges 
Jullundur, dated December 13, 1938. 

Messrs. Achhru Ram, and Inder Dev, 
for the Appellant. | 

Mr. Mela Ram, for the Respondents. 

Judgment.—The parties to this litigae 
tion are tarkhans of village Chanian, 
Tahsil NaRodar, District Jullundur, and 
their relationship is apparent from the 
following pedigree-table : 


DIWAN 
| 


| ] 
Munshi Shamim. 
Ram _ Met. Radhi, 
defendant No, 1. 


; ! 
Mst. Dhanno Mst. Bhagwan 
° aur 
Gurbakhsh | 
Ram, Manak Chand, 
defendant No. 2, plaintiff, 


On January 20, 1937, Mst, Radhi, defen- 
dant No.1, made a gift of the property 
in dispute in favour of Gurbaktsh Ram 
defendant No. 2. On June 3, 1937 thé 
Present suit was instituted by Manak 
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Ohand fora declaration to the effect t 
the gift made by Mst, Radhi on Janu 
20, shall not affect hia reversionary rig 
after the death of Mst. Radhi, Ths alle 
tions in the plaint were that the plain 
had been adopted by Munshi Ram : 
by virtue of his adoption he was entit) 
asthe son of Munshi Ram, to challe 
the alienation made by Mst, Radhi 
favour of Gurbakhsh Ram, The dei 
dents pleaded, inter alia, that Mst. Ra 
was the absolute owner of the prope 
held by her, that the plaintiff was ne 
adopted by Munshi Ram, that even il 
was adopted his adoption was inve 
under the Customary Law which gover! 
the parties. On these pleadings the foll 
ing issues were framed ; 

“1. Are the parties and were their ancest 
governed by custom in the matters of succes 
and alienation. Whatis that custom ? 

2. Had defendant No.1 the right to make 
gift in suit, and is the plnintifibound by it? 

3. DidMunshi Ram validly adopt the plain 
as his son? 

4. Iso, cannot the plaintiff challenge the alie 
tion in suit ?” 

The trial Court held that the part 
were governed by Customary Law a 
that the adoption of Manak by Mun: 
Ram had in fact taken place. It w 
further held that the adoption of Man 
was valid under the Hindu Law, T 
trial Oourt further came to the conclusi 
that Manak as the adopted son had 
right to collateral succession and he w 


not therefore entitled to contest t 
alienation made by Mst. Radhi in favo 
of Gurbakhsh Ram, On these  findin 


the plaintiff's suit was dismissed. T 
plaintiff preferred an appeal in the Cor 
of the learned District Judge. It w 
held by the lower Appellate Court th 
parties were governed by custom 

matters of alienation, but not regardir 
succession, It was further found thatt 
defendants had failed to prove any cuatc 
according to which Munshi Ram had 

power tomake the adoption and that cc 
sequently the adoption was valid as parti 
were Shudras. According to the learn 
District Judge the adoption of Man: 
was a formal adoption andhe could ther 
fore succeed collaterally to the proper 
of Shami. It was also held that even if : 
adoption under Hindu Law beheld to ha: 
been proved, Manak,as the sister's son 
an heir and was entitled 
contest the alienation made by Mi 
Radhi. On these findings the plaintiff w: 
given the decree prayed for. Against th 
decision Gurbakhsh Ram, defendant, h 
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preferred a second appealto this Court. 
The learned District Judge has granted a 
certificate inthis case which states that 
the point of custom involved is whether 
among tarkhans of Nakodar Tahsil, 
Jullundur District, a sister’s son can be 
adopted. 

That the parties are governed by custom 
does not admit of any doubt. It is estab- 
lished on the record that village Chanian 
was founded by tarkhans, and that almost 
all the tarkhans living in this village depend 
on agriculture for their living. The 
plaintiff, as P. W. No. 1, himself admits 
that the entire proprietary body consists 
of tarkhans, that lambardars are chosen 
out of the tarkhans; that every one of the 


tarkhans lives on agriculture, and that 
tarkhans are not entitled to alienate 
ancestral property except for necessity. 


Several judgments have been produced 
which show that alienation made by 
tarkhans in this village had been set aside 
on the ground that the tarkhans are 
governed by custom. Kaifiat dehi, Ex. D-3 
also shows that the village was founded 
by theancestors of the present parties, and 
that the proprietary body consists almost 
entirely of tarkhans. In these circum- 
stances the lower Courts were justified in 
holding that the parties were governed 
by custom. I do not agree with the finding 
of the learned District Judge to the effect 
that parties are governed by custom in 
matters of alienation and not in the metter 
of succession. 

The answers to questions Nos.69 and 70 of 
the riwajei-am of the Jullundur District 
compiled at the revised settlement, 1913-17, 
make it perfectly clear that according to 
custom a daughter's son or sister's ŝon is 
not eligible for adoption. This custom, 
according to the riwaj-t-am, generally 
prevails in the district with the exception 
of a few tribes. The tribes in which 
daughter's and sister's son can be validly 
adopted are Arains, Awans, Gujjars, 
Dogars and miscellaneous Muhammadan 
tribes of the Jullundur Tahsil. It is clear 
from these answers that as far as the 
Hindu tribes are concerned a daughter's 
or a sister's son is not eligible for adoption. 
The principal argument addressed by Mr. 
Mela Ram, on behalf of the respondents, 
was. that asthe tarkhans of the district 
were not consulted at the time of the 
preparation of the riwaj-i-am, they are 
not bound by the answers to questions No. 69 
and 70 eventhough they may be governed 
by Customary Law. In my opinion, this 
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contention is without force, Once it is 
established that the parties to the present 
litigation are governed by custom the 
provisions of the riwaj-i-am will become 
applicable in their cage in all matters 
which are dealt withinthe riwaj-i-am. If 
there ja a lacuna in the riwaj-i-am with 
respect to certain matters it wotld be 
legitimate to fall back on the provisions 
of the personal law. If however, the 
question of adoption is fully dealt with 
in the riwaj-i-am and the adoption of a 
daughter's or asister’s son is prohibited, 
jt cannot be said that the case should be 
decided by applying the provisions of the 
Hindu Law, simply because tarkhans were 
not consulted at the time of the preparation. 
of the riwajei-am. In view of the pro- 
visions of the 7iwaj-i-am the burden of 
proving thata sister's stn was eligible 
for adoption among tarkhans of village 
Chanian lay on the plaintiff. As he has 
failed to produce any reliable evidence on 
this question, it must be held that as hé 
was the sister's son of Munshi Ram, he 
could not be validly adopted by him. The 
claim of Manak, so faras it depends on 
his adoption by Munshi Ram, must, theres 
fore, be negatived. 

Manek isthe son of Mst. Bhagwan Kaur 
and Gurbakhsh Ram is the son of Met. 
Dhano. Both Mst. Dhano and Msi. Bhagwan 
Kaur were the sisters of Shami, the last 
male holder of the property in dispute. 
It was stated by Mr. Achhru Ram that he 
had no objection to Manak succeeding to 
the property of Shami to the extent of one- 
half after the death of Mst. Radhi as a 
sister’s son. The learned Counsel submitted 
very rightly that if Manak gets one-half 
of the property of Shami so would his 
client Gurbakhsh Ram get one-half of the. 
property of Munshi Ram and that both 
the plsintiff and defendant No.2 will, 
therefore, inherit the property of both 
Shami and Munshi Rem in equal shares. 
I accordingly accept this appeal in part, 
set aside the judgment and the decree of 
the learned District Judge and hold that 
Manak isnot the adopted son of Munshi 
Ram. He is however, given a declaration 
that asthe son of Mst. Bhagwan Kaur hg 
is entitled to challenge the alienation made 
by Mst. Radhi and that the gift dated 
January 20,1937 sballnot affect his ree 
versionary rights asthe son of Mst. Bhag- 
wan Kaur. Having regard to all the 
circumstances, I order that the parties 
ehall beer their own costs throughout. 

8. Order accordingly. 


726 


OUDH CHIEF COURT 
Crminal Miscellaneous Application No, 112 
of 1940 
October 28, 1940 
Txomas, C. J. AND YOBER, J, 
Hakim Qari NASIR AHMAD— 
CoMPLAINANT—APPLIOANT 
: Versus 
MR, ANIS AHMAD ABBASI AND ANOTEBR— 
OPPOBITE PARTY 

Contempt— Publication of comment of pending pro- 
ceedings, when amounts to contempt of Court—Con- 
tempt of Courts Act (XII of 1926), 3. 3, Provise— 
Tendering of apology at late siage—E fect, 

Inthe cases of contempt of Court by comment og 
pending proceedings the simple *question is whether 
the writing published is calculated to obstruct or 
interfere with the due ccurse of justice. If it is, it 
amounts to a ccntempt of Court. There is a special 
responsibility affecting the editor of a newspaper, 
namely that heis in duty bound alwaysto bear in 
mind the danger o®prejudicing the course of justice 
by the publication of articles in his newspaper 
which though innocent in appearance may easily be 
so read by members of the public as to prejudice the 
course of litigation. The question is not whether 
the publication does interfere, but whether it tends 
to interfere with the due course of justice. The fact 
thatthe comments do not relate to proceedings 
between third parties but between parties one of 
whom is the newspaper itself, makes no difer- 
ence. 

It is true that the proviso to s. 3 of the Contempt 
of Courts Act, contemplates an apology at a late 
stage. But where the accused takes such action as 
any reasonable man must realise tobe likely to 
prejudice the trial of a caseund where instead of 
apologising at the earliest opportunity he or his 
Counsel contends most strenuously that no contempt 
has been committed, his apology tendered at a later 
stage can only be regarded as an after-thought put 
forward in the hope of avoiding the wrath to 
come, 


Cr. Mise. App. for taking action under 
B. 2 of the Contempt of Courts Act, 


Mr. Nasirullah Beg, for the Applicant, 
Messrs. K.P. Misra and Shahenshah 
Husain Rizavi, for Opposite Party No. 2, 


Judgment.—This is an application 
under s. 2, of the Contempt of Oourts Act 
by Hakim Qari Nasir Ahmad, Editor of 
the Hamdam Lucknow, against Anis 
Ahmad Abbasi, Editor and Publisher, and 
also against Mohammad Idris, Printer, of 
the Hagigat another newspaper of Lucknow, 

The facts which have givenrise to this 
gPplication are as follows : 

On July 23, 1940, the Hamdam published 
an account of an interview between the 
Sunni leader Maulana Abdul Shakur and 
certain Punjab Khaksar leaders said to 
have taken place at Lucknow. In reply 
to this article there was published in the 
Haqiqat on July 25, 1940, over the signatures 
of one Haji Mohammad Kamil an article 
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headed “Lies told by the Hamdam, King c 
Liars’. In this article it was alleged the 
the whole account of the interview in th 
Hamdam of July 23, was a fabricatior 
On July 30,1940 the Editor of the Hamda? 
filed a complaint in Court against th 
Editor of the Haqiqat the printer of th 
Haqiqat andthe said Mohammad Kam 
under s. 500 of the 1, P. ©. and the Cow 
directed the issue of summonses to th 
accused persons. This was the situatio 
when on August 3, 1940, a short editori: 
paragraph extending across two column 
was published in the  Hagigat with th 
heading “Jhuion ke Badshah ka daw 
Hagiqat ke khilaf mukaddama”. In th 
short editorial paragraph which follows th 
Editor remarked that 

“the Editor of the Hamdam has filed a complai 
against the Editor of the Hagiqatand Haji Mohamma 
‘Kamil under s. 500, Many people are asking abo 
this case. We desire to inform our friends that th 
case will be fought withall our strength and if w 
prove in the Oourt that the Hamdam is a lia 
after that by the grace of God there will be 
suit filed by us for damages and costs. TI 
chain of litigation will not end there. W 
gladly accept the challange which has been give 
to us. We have not yet received the summo 
but sre awaiting them eagerly.” 


It is in respect of this leaderette that th 
present application is filed, and it : 
alleged that it falls within the mischief c 
the Jaw of ccntempt and that it was clear] 
intended or at any rate likely to pre 
judice the trial of the case pendin 
under s. 500, I. P., O. in the Court of th 
Additional City Magistrate of Lucknow. 


Learned Counsel for the applicar 
contends that the clear intention of th: 
article is to suggest that the criminal cas 
of defamation which has been filed is 
case filed by someone who deserves th 
title of “King of Liars”. 

The necessary inference is that his cas 
must be false and that anybody whogive 
evidence in his support or any Counse 
who appearsfor him is someone who i 
aiding a person deserving the name c 
liar. He further urges that apart fror 
the inferences obviously to be drawn fror 
the first headline with its mark of es 
clamation at the end, the statementin th 
body of the article, even if itis no mor 
than the statement of the legal rights c 
the writer in case of his success in th 
criminal case, is also intended to c 
likely to convey a threat both to th 
complainant and to any person who ma 
come forward to give evidence on hi 
behalf, and is therefore clearly calculate 
to prejudice and interfere with the cour: 
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of justice, On behalf of the opposite party 
it has been argued at quite considerable 
length thatthe reference to the Hamdan 
as “King of Liars” in the headlines of 
this editorial paragraph has no particular 
significance but is merely a repetition of 
the epithet attached to the name of the 
Hamdam in the previous article. It is 
denied that the headline can have any 
of the effects suggested and the same 
defence is put forward 
the remarks in the body of the article. 
Learned Counsel for the applicant has 
drawn our attention to a series of cases 


on thelaw of contempt of Court beginning ° 


with the well-known case of Read v. 
Huggonson decided some 200 years ago 
by Lord Hardwicke in which he laid it 
down that there were three different sorts 
-of contempts: : 

(a) seandalising .the Court itself, (b) cases 
in which parties concerned in causes are 
abused and thereby a contempt of the 
Court is committed, and (c) those cases -in 
which there is contempt of Court by pre- 
judicing mankind against persons before 
the cause is heard. 

The simple question in the present case 
is whether the writing publishedis cal 
culated to obstruct or interfere with the 
due course of justice. Ifitis, it amounts 
to a contempt of Court. We do not think 
it is necessary inthe present case to discuss 
any of the cases to which reference has 
been made though we may refer with 
advantage to two of the most recent cases 
of this Court. In one recent caseof this 
Court The District Magistrate, Kheri v. M. 
Hamid Ali Gardish (1939 O. W. N. 1132) (1) 
it was held that: 

“The special privilege of the press is a time 
worn fallacy, and the sooner the misconception 
thatthe pressis not besarte be to the law is 
removed the better it eill be. No Editor has a 
right to assume the role of investigator or try to 
prejudice the Court against any person. Writing 
and publishing an articlein a newspaper likely to 
prejadice the course of justice relating to a pending 
case amounts to a contempt of Court”. 


-We might say further that so far from 
there being any special privilege of the 
press we are of opinion that there is on 
the other hand a special responsibility 
affecting the Editor of a newspaper, 
namely that he isin duty bound always to 
bearin mind the danger of prejudicing 
the course of justice by the publication 
of articles in his newspaper which though 
innocent in appearance may easily be so 

(1) 1939 O W N 1132; 185 Ind, Cas, 342; 12 R O 242; 


41 Or. L J 169; 1939 OL R 734; AI R 1940 Oudh 
137; 15 Luck 268, ‘ 
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read by members of the public as to 
prejudice the course of litigation. 

The real test in cases of contempt has 
been clearly laid down in another recent 
case of this Court Rddha Krishna v. „Raja 
Ram (1940 O. W. N, 491, (2) in which it was 
held that: | 

“The question in all cases of comment op pending 
proceedings is not whether the publication does 
interfere, but whether it tends to interfere with 
the due course of justice,and on the same principle, 
it is contempt of Court to make a speech tending 
to influence theresult of a pending trial, whether 
civil or criminal or to deliver a speech at a 


meeting.” 

As remarked iņ a case quoted at p. 174 
of theLaw of Contempt of Court by Tek 
Ohand: 

“Whether the articles will in fact prejudice the 
defendants or not or scare away their witnesses, 
or lead them to compromise the suit, is not the 
real and proper test in such, a case. The Court 
hasto read thearticles and seo whether the articles 
may have that effect, and thereby tend to interfere 
with the proper course of justice.” 

Ona full consideration of this leaderette 
Goth the headlines and the contents, we 
are quite clearin our minds that it does 
tend to interfere with the administration 
of justice by suggesting that the com- 
Plainant is the “King of Liars” and in- 
ferentially that anybody who comes forward 
to support him must necessarily be a 
lier, and further conveying a threat of 
future proceedings against the complain» 
ant and possibly eventhe witnesses in 
case the complainant’s case unders. 500 
should not succeed, f 

We would further refer at this stage to 
an argument put forward that the opposite 
parties are entitled tosome sort of extra 
consideration because this articleis not 
with reference to some litigation concerns 
ing third parties but is with reference to 
a complaint filed against the editor and 
the’ printer of the paper themselves. So 
far from considering that this is in any 
way a pointin favour of the respondent 
we consider that it greatelye aggravates 
the offence, What it comesto is that the 
opposite parties have taken ‘advantage’ of 
their position to act in sucha way as is 
likely to interfere with the course of 
justice. They are no better off than they 
would have been had they printed hand- 
pills in the same terms as this leaderttte 
and posted them up on the walls of build- 
ings in Lucknow, 

When the arguments of this case were 
coming toa close andit became apparent 
to learned Counsel for the opposite partieg 

(2) 1940 O W N 491; 188 Ind, Oas, 408; 41 Or. L J 
584; 1940 O L R 355; 12R O 431. 
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that we were of opinion that the respons 
dents had been guilty of gross contempt, 
learned Counsel asked us to grant time for 
the making of an application by way of 
apology. We allowed’ time and an ape 
plication has now been put before us 
signed by both the opposite parties in which 
they state that they acted in ignorance 
and had no intention to-commit any con- 
tempt of Court by prejudicing the trial 
of the complaint under s. 500, They say 
further that they express their regret 
and offer an unqualified and uncondi- 
tional apology for their act which they 
have unfortunately done’ in good faith. 
They throw themselves completely at the 
mercy ofthe Court and pray that they 
may .be pardoned for the offence and 
state’ that they undertake not to repeat 
it.. A < 

We might: perhaps have been inclined 
to give some weight to this application 
had the accused applied at an earlier 
stage stating that they had no inten- 
tion of prejudicing the trial of the case 
under 8. 500, I.P. O. It is true that the 
provisio tos. 3 of the Contempt of Courts 
Act seems to contemplate an apology 
ab alate stage in view of its terms which 
are as follows: 

“Provided that the accused may be discharged or 
the punishment awarded may be remitted on 
apology being made to the satisfaction of the 
Court.” 

But we are inclined to think that where 
the accused takes such action as any 
reasonable man must realise to be likely 
to prejudice the trial of a case and where 
instead of apologising at the earliest 
opportunity He or his Counsel contends 
most strenuously that no contempt has 
been committed, his apology can only be 
regarded as an after-thought put forward 
in the hope of avoiding the wrath to come, 
We think therefore that this is a gross 
case of contempt which the opposite parties 
must purge by a suitable sentence. 

The question then is what is the proper 
measure of punishment for the contempt 
which has been committed in the present 
case. The maximum punishment provided 
by s.3is simple imprisonment for a term 
which may extend tosix months or fine 
which may extend to Rs, 2,000 or both. 
Bearing in mind the status of the two 
opposite parties we think that the ends of 
justice will be met by inflicating a fine 
of Rs. 200 on Anis Ahmad Abbasi and 
of Rs. 100 on Mohammad Idris, The 
opposite parties shall also pay the costs 
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incurred by the applicant which we assess 
at Re. 50. We order that the opposite 
parties shallpay the fines and the costs 
into this Court within two weeks. 


D. 


Order accordingly, 


———— 


MADRAS HIGH COURT 
Second Appeal No. 49 of 1937 
April 9, 1940 
Leon, O. J. AND KRISHNASWAMI 
AYYANG@AR, J. 

TAJ BI—APPELLANT 
versus 


NATTAR SHERIFF—Rzeponpgnt 
Muhammadan Law-- Dower — Divorce before con- 
summation — Wife's right to prompt dower, extent 


e 


If the husband divorces his wife before con- 
summation she receives half her specified dower 
even ifthe dower was prompt. 


S. A. against the decree of the Subs 
Judge, Ellore, in A. 8. No. 105 of 1936, 


Mr. A. K. Pavitharan, for the Appellant. - 


Messrs. M. S, Ramchandra Rao and D, 
R. Krishna Rao, for the Respondent, 


Leach, ©. J.—The appellant, who is 
a Sunni and therefore governed by the 
Hanafi Law, brought this suit in the 
Court of the District Munsif of Ellore to 
recover a sum of Rs, 725 which she 
claimed as mahar. She was married to 
the respondent on March 31, 1930 when she 
was only nine years of age. On November 
24, 1932, before the marriage had been con- 
summated, the respondent divorced her. It is 
common ground that the respondent agreed 
at the time of the marriage to pay the appel- 
lant the sum of Rs. 725 as mahar, but it 
was contended in the trial Court that the 
appellant was orfly entitled to half the 
amount as the marriage was never cone 
summated. The District Munsif gave a 
decree for the full amount, but this 
decree was set aside by the Subordinate 
Judge of Ellore on appeal. The Subordi- 
nate Judge held that the defence was well 
founded and gavethe appellant a decree 
for Rs. 362-80 only, The appellant has 
appealed to this Court. It is quite clear that 
the decision of the Subordinate Judge was 
correct. Hedaya, Book II, Ohap. III, p. 1-4, 
expressly states that if the husband divorces 
his wife befcre consummation she receives 
half her specified dower. The authority of 
this statement cannot be questioned. 
e[n fact it is unreservedly accepted by 
the learned authors of text books on Muhame 
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madan Law. The learned Advocate for 
the appellant has contended that inssmuch 
as the mahar in this case was prompt and 
not deferred, she was entitled to the full 
amount as scon as the marriage contract 
was completed irrespective of the consum- 
mation of the marriage, This statement 
runs contrary to direct authority and can- 
not be accepted. The appeal will be dis- 
missed with costs, 

N.B, i Appeal dismissed. 


————— ee 


OUDH CHIEF COURT 


Civil Revision Application No, 120 of 1937 


October 16, 1940. 

Tomas, C. J. AND GHULAM HASAN, J. 
Shree GOSWAMI PURSHOTAM LALJI— 
PLAINTIPE— APPLIOANT 

. Versus 
Shri Mahant HARA NARAYAN DASS AND 
OTHERS — DEFEN DANTS—OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 115, 
0. VI r. 11—Amendment of plaint refused—No revi- 
sion lies, 

An order refusing to allow amendment of plaint 
is not “a case decided” and no revision lies against 
such an order. 

. [Case Law relied on], 


O. R. App, of the order of the Civil Judge 
of Fyzabad, dated September 3, 1937. 


Mr. S. N. Srivastava, for the Applicant, 


Mr. M. Wasim, for Opposite Party Nos. 1, 
2, 4,7 and 8. 


Order,—This revision application under 
s. 115 of the Civil P, ©. is directed 
against an order dated September 3, 1937, 
passed by the learned Civil Judge of Fyza- 
bad, rejecting the application of the 
plaintiff-applicant to amend his plaint. 

It appears that orjginelly two plaintiffs 
filed a suit for possession of certain pro- 
perty against the defendants-opposite-pariy 
jointly and severally on the allegation that 
the plaintiff No. 1 had succeeded as a 
widow upon the death of her husband in 
1911. It was stated in para,3 of the plaint 
that the plaintiff No. 1 had appointed the 
plaintiff No, 2 as her successor to all pro- 
petties of which the plaintiff No. 1 had 
been in possession as successor of her 
husband throughout India and Native 
States including the properties in suit. The 
suit was instituted on Dacember 7, 1935. 
The plaintiff No. 1 died on Jaunary 31, 1937 
while the suit was pending. The plaintiff 
No, 2 was allowed to continue the suit under 
O. XXII, r. 2 of the Civil P. O, asthe right 


to sue survived tohim alone. The surviv- 
ing plaintiff applied for amendment of the 
plaint on July F, 1937; whereby it was In- 
tended to introduce the plea of adoption of 
plaintiff No, 2 by the.plaintiff No.1 without 
the permission of her husband under a 
special custom pleaded by the plaintiff No. 
2. The application for amendment Was 
opposed by the defendants on the “ground 
that the amendment was mala fide and was 
intended to alter theclaim or the nature of 
the suit. 

The learned Civil Judge by an order 
dated September 3, 1937, held that the 

eamendment sought would alterthe nature 
of the suit and*woeld introduce a matter of 
much more contentious nature than what 
was contained in the plaint originally, and 
hence he refused the application for amend- 
ment,’ i 
_The.sole surviving plaiftiff has now come 
up in revision against the order of the trial 
Court refusing his application for amend” 
ment, 

A preliminary objection is taken to the 
hearing cf the application on the ground 
that no case has been decided and, there- 
fore, no revision lies under s. 115 of the 
Civil P.O. Reference is made in support 
of the preliminary objection to Paras N ath 
v. Ram Bahadur (1935 O. W. N. p. 1158, F 
B) (1), and Suraj Pali v. Ariya Pratinidhi 
Sabha, U, P. (1936 All. L. J., 923, F B) (2). 

‘The learned Counsel on behalf of the 
applicant relies on Ruramal Ramnath V. 
Kapilman Missir (1. L. R. 57 Ail. 459) (3) 
and Mst Lachmin v. Bhairon Bakhsh Singh 
(1940 O. W. N., 500) (4). | 

The case of Ruramal Ramnath v. Kapil- 
man Missir (I. L. R. 97 All, 459) (3), has 
been overruled inthe Full Bench decision 
in Suraj Pali v. Ariya Pratinidhi Sabha, U, 
P. (1936 All, L. J., 923) (2), There being a 
conflict of authority in the Allahabad High 
Court on the question, the matter was TƏ- 
ferred to a Full Bench, After discussing at 
length several decisions of the Allahabad 
High Oourt, including the Bench decision 
of Ruramal Ramnath v. Kapilman Missir 
(I. L. R. 57 All., 459) (3), the learned Judges 
held that no revision lies from an order 
under O. VI, r. 17, of the Civil P. O. refusing 


(1) 1935 O W N 1158; 158 Ind. Cas. 949; 193560 L 
R 633; 8 R O 138;A IR1936 Oudh 22 (F B.) 

(2)1936 A LJ 923: 165 Ind, Cas 1; AIR 1936 All. 
686; 1936 ALR 915;9RA257;1 L R937) All. 17 


F B.) 
: (3) 57 A 459; 153 Ind, Oas. 65; (1934) A L J 939; 7 
R A435; AIR 1935 All, 353. 
(4) 1940 O W N 500; 188 Ind. Cas, 893; 13 RO 14; 
1940 O L R393; A I1R1940 Oudh 367, 
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to allow.an amendment ofa pleading, A 
. distinction was drawn in the case reported 
in Ruramal Ramnath .v, Kapilman Missir 
(L L. R. 57 All. 459) (3), between an order 
allowing an amendmant and an order refus- 
ing to allow the amendment, and it was laid 
down at p. 473* of the report that an order 
allowing an amendment cannot be suce 
cessfulty challenged in revision as the Court 
cannot be said to have acted without juris- 
diction or to havefailed to exercise a juris- 
diction or to have acted illegally or with 
‘material irregularity in the exercise of its 
jurisdiction but where a Court refuses to 
allow amendments the order of refusal pros. 
ceeds on an illegal or irregalar exercise of 
jurisdiction and hence is liable to inter- 
ference under s. 115 of the Civil P, O. The 
learned Ohief Justice in the Full Bench 
decision in (1936 All. L. J., 923) (2), ob- 
served : be 
“Now ifa case within the meaning of s. 115, Civil 
P. O. is started assoonas an application for the 
amendment ofa pleading is made then the case 
would be decided when final orders on that applica- 
tion are passed, no matter whether the application 
is allowed or disallowed. There would be an anomaly 
in holding that if the application is allowed the case 
is not decided, but if it is not allowed the case is 
‘decided. Ifthe filing of the application was the 
‘commencement of a new proceeding of a case, then 
the case must necessarily be decided if the applica- 
tion is allowed. But it has been held consistently 
by this Court that when an application for amend- 
ment has been allowed no case canbe said to have 
been decided so as to be made the subject of a 
` revision to this Court, The cases laying down that 
no revision lies from orders merely allowing or dis- 
allowing amendments which are to some extent 


matters of discretion seem to have laid down the 
correct law.” : 


The case in Mst. Lachmin v. Bhairon 
Bakhsh Singh (1940 O, W. N., 500) (4), affords 
nohelp to the applicant. In that case the trial 
‘Court had dismissed the suit of the plaint- 
iff as it had not been proved that the 
plaintiff was dispossessed by any of the 
defendants. The plaintiff then appealed 
and in appeal the learned Civil Judge 
allowed the plaintiff to amend his plaint so 
-a8 to base his claim not on his dispossese 
sion but on the allegation that the defen- 
dant No. 1 was not the owner in possession 
-of some of the property sold. The reliefs for 
Possession and damages were deleted and 
the suit was confined only toa prayer for 
Tecovery of the sale price with interest. The 
leafued Civil Judge remanded the suit for 
a trial de novo in the light of the amend- 
ment allowed by him. It was held that no 
appeal lay against the order of remand 
made under the inherent powers of the 
Oourt. It was further held that the lower 

*Page of 57 A,—[Ed,] 
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Appellate Oourt exercised jurisdiction 
vested init by law with material irregu- 
larity and the order allowing the amend- 
tent was open to revision and was intere 
fered with. That case, therefore, is clearly 
distinguishable inasmuch as the trial Court 
had actually decided the case and it was 
only in the lower Appellate Court that the 
amendment was allowed and the suit re- 
manded. ; 

It was held in Paras Nath v, Ran Bahas 
dur (1935 O. W. N. 1158) (1), in a case 
where the plaintiff had paid an insufficient 
amount of courtefee and was ordered to 
make good the deficieney within a certain 
time, that no revision lay against the ine 
terlocutory order, as no case had been 
decided within the meaning of s. 115, of the 


.Oivil P. O. by the mere decision of a preli- 


minary point regarding court-fees, and 


-secondly because no question of jurisdiction 


arose in such a case, 

There are at least two decisions of the 

late Court of the Judicial Commissioner of 
Oudh, in Brij Indra Bahadur Singh v. 
Deputy Commissioner of Kheri for Mahewa 
Estate (5 O. L. J. 480 (5), and Badri Prasad 
v. Murli Dhar (A. I. R. 1925, Oudh, 254) (6), 
which are directly in point. It was held 
in the former case by a Bench that s. 115, 
authorised the Court to callfor the record 
of any case, which had been decided, but 
where there had been no decision and the 
case was still pending, interlocutory orders 
Passed during the course of the hearing, 
could not be made the subject of revision 
unless those orders had the effect of deter- 
mining the case, so far as the party apply- 
ing for revision was concerned, or conclud- 
ing the claim otherwise in a manner not 
open to appeal, In this case the revision 
had been filed against an order refusing to 
permit an rena of the plaint in 
certain particulars. It was observed at 
p. 439: 
“Tt is open to the plaintiff to contest the propriety 
of the order, refusing him leave to amend the plaint 
under s. 115-of the Oivil P. O., when an appeal is 
filed from the final decree,” 

In the latter case (A. I. R, 1925 Oudh, 
254) (6), it was held that the application 
for leave to amend was not a case, and 
therefore, no revision could lie against an 
order refusing to grant leave to amend 
either under s. 25, of the Prov. Small 


(5) 5 O.Ld 430; 47 Ind, Cas, 676; AIR 1918 Oudh 
(8) AIR 1925 Oudh 254; 77 Ind; Cas, 553; 9O&A 
L R846. i 
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Cause Courts Act or under s. 115 of the 
Civil P. 0. 
t We uphold the preliminary objection and 
hold that no revision is entertainable ‘in 
this case. 

We, therefore, diemiss this application 
with costs, 


D. Application dismissed. 
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of the Indian Succession Act, 1925, 


“When the amount or value of any debt or 
security specified in the certificate under s, 374 of 
the Act exceeds one thousand rupees but does not 
exceed five thousand rupees.” 

The Judge bas interpreted this to mean 
that the applicant is liableto pay fees if 
the aggregate of the debts and securities 
exceeds Rs. 1,000-0-0. He admits that the 
unreported ruling Pirthwi Nath v. Estate of 


` Late Trilok Nath (1), which seems to be 


“the only authority on the point, is against 


, NAGPUR HIGH COURT 
Civil Revision No. 229 of 1939 
July 18, 1940 

| GRUER, J, 
Shrimati PREMALABAI— OBJEOTOR 
—APPLIoaNnt 
versus 
PRIYA KUMARI AND OTAERS— 
OPPOSITE PARTY 

Court Fees Act (VII of 1870), Sch. I, Art. 12, 
as amended in Central Provinces in 1935—Words 
“any debt or security” meana individual debts and 
individual securities—Interpretation of statutes— 
Fiscal statute. . 

The words “any debt or security" in Art. 12 
ch. I Court ses Act as amended by Court 
Fees (O. P, Amendment) Act, 1935, cannot 
be interpreted as referring to anything except 
individual debts and individual securities. It 
would be repugnant to the subject to read ‘any’ 
inthe sense of ‘all’and s. 12 of the O. P General 
Clauses Act can have no application to such a 
case, Even ifthe phraseology gave rise to doubt 
the benefit ofthat doubt would have tobe given 
to the subject rather thanto the State in dealing 
with a fiscal Act, 151 Ind. Oas. 262 (1), 120 Ind. Cas. 
313 (3), relied on. 171 Ind. Oas. 654 (2), referred to. 


0. R. App. for revision of the order of 
the Court of Sub-Judge, First Olass, 
Nagpur, dated January 26, 1939, 


Mr. N. V. Gadgil, for the Applicant, 


Mr. W. R. Puranik, for the Financial 
Commissioner, O. P. and Berar, 


Order.—This application to which 
Govt. has been made a party is con- 
cerned with the interpretation of Art. 
12 of the Oourt Fees (O. P. Amend- 
ment) Act of 1935. The applicant 
prayed for a succession certificate for the 
collection of debts and securities. The 
debts were Rs, 116-80 on a pro-note, 
Rs. 812-0-0 on another one and 10 post 
office cash certificates of the face value 
of Rs, 1,000-C-0 each, market value on the 
date of the application being Rs, 881-4-0 
each. It will thus be seen that no single 
one of the items exceeded Rs. 1,000-0-0. 
By the Central Provinces’ amendment of 
Art, 12, Sch, I, Act VIL of 1870, a fea is 
prescribed for a certificate under Part X 


him, but he adheres to what he says is 
the practice of his Court to charge fees 
on the total amount, 

Article 12 inthe Act before amendment 
raised no difficulfy as there the fee had 
to bs paid on a succession certificate ‘in 
any case’, The United Provinces amend- 
ment is also clear, asa precentage is to 
be paid “on the amount or value of any 
debt or security, which does not exceed 
Rs. 20,000-0:0. In the Beng, Amendment 
Act the legislature has also succeeded in 
making its meaning clear. It imposesa 
fee when the amount or value of any 
debt or security exceeds Rs. 1,000-0-0 and 
also when the aggregate amountor value of 
any debts or sacurities exceeds Rs. 1,000-0-0. 
If it was the intention ofthe legislative 
authorities of the Oentral Provinces to 
arrive at this result they have certainly 
failed to express their intention in language 
eapable of that interpretation. The learned 
Advocate-General admits that the wording 
is unfortunate, but would have recourse to 
s. 12 of the O. P. General Clauses 
Act which says that “unless there 
is anything repugnant in the subject or 
context . . .. worda in the singular shall 
include the plural’. He would therefora 
read “any debts or security” as meaning 
“all the debts or securities”. But as pointed 
out by Bose, J., in Jagdeo Singh v, 
Bisambar (2) the word ‘any’ indicates one 
out of a number of persons more than 
two. Itis quite distinct from ‘all’? or an 
aggregate or total. It would be repugnant 
to the subject to read ‘any'in the sense 
of ‘all? and s. 12 of the O, P. General 
Olauses Act can have no application to 
such a case, 

In Pirthwi Nath v. Estate of Late Trilok 
Nath (1) the words to be interpreted were 
the same as here, and I agree with the 
learned Judges in that case that it isime 
possible to interpret these words as refer- 


MA I R 1934 Oudh 414; 151 find, Oas, 262; 11 
O W N 1079; 7 RO 97. 

(21 LR (1988) Neg. 41 (42); 171 Ind. Oas. 654; 
AIR 1937 Nag. 186; 10 R N 125, 
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Ting to -anything except individual debts 
apd individual securities, Even if the 
phraseology gave riseto doubt the benefit 
of that doubt would have to be given to 
the subject rather than to the state in 
dealing with a fiscal Act. Even if the 
other position contended for by the Crown 
might seem to be more logical or reason- 
able the “words of the statute cannot be 
twisted so as to lead to that result: 
Deonandan Misra v. Ganga Parshad (3). 

For these reasons the application is 
allowed and the order requiring the appli- 
cant to deposit feesas a condition for 
obtaining the certificate is get aside. 
of this application will be paid by Govt. 
OCounsels fee Rs, 25-()-0, 


8. Application allowed. 


(3) 8 Pat. 906 (909); 120 Ind, Oas. 313; 10 P LT 
622; A IR 1929 Pat. 731;Ind. Rul. (1930) Pat. 25. 





OUDH CHIEF COURT 
Second Civil Appeal No. 468 of 1937 
October 22, 1940 
Yorks AND GHULAM Hasan, JJ. 
BHARAT SINGH AND OTHBRS— 
PLAINTIFF5—APPELLANTS 
versus 
Thakur CHHOTEY SINGH— 
DEFENDANT—RESPONDENT 
Court Fees Act (VII of 1870), s. 7 (iv) (b)—Oudh 
Civil Rules, r. 268, cl. III—Appeal in suit under 
s. 33, U. P. Agriculturiats’ Relief Act (XXVII of 
1934)—Valuation—Court-fee payable. 2 
An appeal in a suit under s. 33, U. P. Agri. 
Relief Act isto be valued according tothe provi- 
sions of s. 7 (iv) (b) of the Court Fees Act, and the 
court-fee is to be paid accordingly. Suits are 
deemed, under cl. III of r. 268, Oudh Civil Rules, 


to be suits for accounts for the purposes both of, 


the Oourt Fees Act and the Suits Valuation Act. 
The appellant can value the appeal st a reasonable 
amourt and pay ad {valorem court-fees on that 
amount, where he doez not seek modification of the 
decres of the Court below to the extent of a specific 
amount. 177 Ind. Cas. 76 (1) and 141 Ind. Oas. 602 
(2), referred to. e 


S. 0. A, against the decree of the District 
Judge of Sitapur, dated September 27, 
1937. 


Mr. S, C. Dass, for Appellants Nos, 1, 3 
and 4. 
Mr.. Wasim, for the Respondent. 


Order on the court fee Report. 
Judgment —This is a matter which has 
arisen first on an objection on behalf of 
the respondent, and secondly on a réport of 
the Stamp Reporter, the case being one 
under s, 33 of the Agri. Relief Act, 
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In the present esse the plaintiff mortgagor 
instituted a suit under s. 33 of the Agri, 
Relief Act for accounts in respect of a morte 
gage for a sum of Rs. 10,500. The plaintiff 
had tovalue his suit under the terms of 
sub's. (3) of s. 33, and he valued it at 
Rg, 500, alleging that if accounting were to 
be dons after reduction of interest to which 
he was entitled, the whole amount of the 
mortgage was paid off except Rs, 500, In 
the Jower Appellate Court the plaintiff was 
appellant, and he again valued his appeal 
at Rs. 500, but paid court-fee of Rs. 10 as 
for a declaratory relief. The appeal failed 


Costs cand the plaintiff debtor has come up in 


second appeal to this Court. It was coa- 
tended on behalf of the respondent that 
the appellant was bourd to value his appeal 
according to the difference between the 
amount of the decree as it now stands 
and the amountof the decree as it would - 
stand in case the plaintiff gets the modifi- 
cation of the decretal amount which he 
seeks. 

The Stamp Reporter reports that the 
practice in this Court has been to treat 
these cases as suits for a declaration and 
to recover court-fee accordingly. He there- 
fore reports that in this Court there is no. 
apparent deficiency, but he has referred to 
cl. III of r. 268 of the Oudh Civil Rules 
and a decision of the Allahabad High Court 
io Pahlad Singh v. Niadar 
(1938 A. L. J. R, 708) (1), In 
case a Division Bench of the Allahabad 
High Cours considered what the proper 
court- fee for tbe appellant to pay was (1) 
in eases where the defendant to a suit onder 
s. 33 has applied for a decreeand (2) when 
there has been no such application. The 
conclusion reached was that there being no 
special provision for the courtefee payable 
in appeal contained in s. 33 of the Act, the 
general law applies, and these suits are to 
be treated as suitsfor accounts and valued 
by the appellant accordingly to the provi- 
sions of s, 7 (iv) (b) of the Court Fees Act 
and court-fee paid accordingly. 

The amendment of cl. III of r. 268 of the 
Oudh Civil Rules leads tothe same conclu- 
sion that cases under s, 33 are deemed to 
be suits for accounts for the purposes both 
of the Couri Fees Act and the Suits Value 
ation Act, and we therefore find no difficul- 
ty at allin agreeing with the decision in 
Pahlad Singh's case (1). 

Learned Counsel for the appellants does 

(D) Ka ALJT08;117 Ind. Oas. 76; AIR 1933 

467; I L R (1938) All, 688;11RA 159; 1938 R 
698; 1938 ALR 698, 
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e 

not indeed in the present case contest this 
point but he agrees that he has to pay courts 
fee according to the amount at which he 
values his appeal. He points out that hs 
has valued his appeal both in the lower 
Appellate Oourt and in this Court at Rs. 500, 
and he urges that there is nothing un- 
reasonable in this valuation because it is 
impossible for him to know what, if any, 
modification of the decree of the Court 
below this Court will be prepared to grant. 
The only difficulty which stands in the way 
of the appellants is the fact that in their 
grounds of appeal in this Court they have 
asked for a reduction of the rate of interest, 
from 12 per cent. per anuum compound in- 
terest with six monthly rests to six per cent. 
per annum simple which would have the 
effect of reducing the decretal amount by 
something between three and four thousand 
rupees. Obviously if the appeal is so dese 
cribed the appellants are not at liberty to 
give an arbitrary valuation of Rs. 500 to 
the appeal. 

Tn view, however, of what has been said 
above learned Oounsel has filed an applica- 
tion on behalf of the appellants to be per- 
mitted to delete the words “to six per cent 
per annum simple” from ground No. 5 of 
his grounds of appeal and to make a corres» 
ponding modification of the prayer, which 
follows that paragraph, by striking out the 
words “and interest be allowed at six per 
cent, per annum simple.” 

Learned: Counsel for the respondent points 
out that incase the appellants elect to 
value their appeal at’ Rs, 500 the respondent 
may prefer to confess judgment and agree 
to the reduction of the decretal amount to 
that extent. He contends that there is no 
difficulty in the fixing of a reasonable 
amount in the present case, and that as held 
in more than one case jt is the duty of the 
appellants to fix a° reasonable amount and 
not an arbitrary sum. 

On a full consideration of the circums 
stances we ate of opinion that by fixing 
Rs. 500 it could not be said (provided that 
we permit this amendment of the grounds 
of appeal) that the appellant was not fixing 
a reasonable amount. Rupees 500 would in 
fact] correspond roughly to the difference 
between the interest at 12 per cent. per 
annum compound with six monthly rests 
and 12 per cent. per annum simple interest 
according to the statement of Counsel. We 
think that this being a question of the in» 
terpretation of a fiscal Act, it is to be read 
speaking generally in favour of the subject, 
that is it is to be interpreted strictly ande not 
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made, too elastic. We donot thinkit could pose 
sibly be said that the Govt. is defrauded by 
the appellants’ fixing, as they are entitled 
to a valuation which is not unreasonable. 
The proper procedure, in case this Court 
should atthe time of the hearing of the 
appeal decide to make a greater reduction 
than that at which the appeal is valued, is 
suggested in "In re Nukala Venkatanandam, 
(L. L. R. 56 Mad. 705) (2) in whick it was 
stated that'if the Appellate Court after the 
hearing and consideration of the appeal 
comes to a conclusion in favour of the 
appellant in respect of a far larger amount 
than what he bas paid courtefees for, the pro- 
per thing wowld'be to post the case for orders 
and direct the appellant to pay additional 
courtefee and only then the judgment should 
be delivered and the decree should be 
allowed to be drawn up.” Reference was 
made in this connection to s. 149 of the 
Civil P. O. 

On this view we allow the application 
made on behalf of the appellants and 
permit them to amend their grounds of 
appeal as stated in the application. The 
appellants must now pay court-fees ad 
valorem on the amount at which they value 
their appeal and they must also make good 
the deficiency in the lower Appellate Oourf, 
We allow the appellants one month to make 
good the deficiency in both Courts, 
Applications allowed. 


Ind, Cas. 602; 37 L W 106; 


D. 
(2) 56 M 705; 141 
Ind, Rul, (1933) 


*(1933) M W N 36; 64ML J122; 
Mad. 149; A I R 1933 Mad. 330. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1821 of 1939 
April 12, 1940 
WADSWORTA, J. 
NUKALA SURYA RAO—PETITIONER 
versus 
YEDIDA BULLEMMA AND ANoTHER— 
RESPONDENTS | 
Madras Debt Conciliation Act (KI of 1936), s. 25— 
Mortgage decree — Hypotheca sold in executton— 
Judgment-debtors’ application under O. XXII, r. 90, 
Civil Procedure Code (Act V of 1908), whether 
proceeding in respect of debt within purview of 
s 


When there hasbeen a decree on a mortgage debt 
and the hypotheca has been sold and an application 
is filed under O. XXI, r. 90, Oivil P, O. by the 
judgment-debtor to set aside the sale on the ground 
of material irregularity, etc., that proceeding isa 
proceeding in respect of a debt within the purview of 
s, 25, Mad. Debt Conciliation Act. 

O. R. P.to revise an order and dec- 
ree of the District Munsif, Amalapuram, 


dated September 6, 1939. 
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Messrs. P. Somasundaram and G. Bala» 
parameswart Rao, for the Petitioner, 

Order.—This petition canvasses the cora 
yectness of a decision to the effect that 
when there has been a decree on a morte 
gage debt and the hypotheca has been sold 
and an application is filed under O. XXI, 
r. 90, by the judgment-debtor to set aside 
the sale on the ground of material irregular- 
ity, etc., that proceeding is not a proceeding 
in respect ofa debt within the’purview of 
s. 25, Madras Debt Conciliation Act, XI of 
1936, Section 25 runs as follows: 

“When an application has been madetoa Board 
under s. 4 any suit or other proceedings then 
pending before a Civil Court in.respect of any debt 
for the settlement of which ‘pplication has been 
made shall not be proceeded with until the Board 
has dismissed the application,” 

The decree in this case was passed in a 
suit of 1934, The petition under O. XXI, 
r. 90 was E. A. Ne 756 of 1937 and it was 
actually pending when the petitioner ape 
plied under E. A. No. 776 of 1939 fora 
stay of the earlier applicaticn on the ground 
that he had on August 31, 1939 filed an 
application before the Debt Conciliation 
Board for the settlement of all his out- 
standing debt including the debt embodied 
in the decree. The learned District Munsif 
holds that a proceeding under O. XXI, r. 80 
is not a preceeding in respect of a debtand 
dismisses the petition. He gives no reasons 
in support of his conclusion. When a sale 
has been held in execution cf a decree for 
the payment of a debt, the decree is not 
statisfied until the sale is confirmed and the 
decree-holder is permitted to draw out of 
Court the money in deposit, When there is 
an application pending under O. XXI, r. 90 
the Court has no power to confirm the sale 
till that application has been decided: vide 
r. 92. So long as the. purchase price re- 
mains in Court deposit, and the sale is un- 
confirmed, the decree is not satisfied and the 
essential nature of the inquiry under r.~90 
is an adjudication of the question whether 
‘the sale held fs valid and whether the 
money in deposit can be withdrawn by the 
decree-holder in satisfaction of his decree. 
That is to say, the effect of proceedings 
under O. XX1, r. 20 is to decide whether a. 
particular property has been validly sold in 
discharge of the decree debt and whether 
the ptirchase price deposited as a result of 
that sale shall go in. liquidation of this 
debt. It seems to me that such proceedings 
must come within the very wide terms of 
the phrase “proceedings in respect ofa 
debt” used in s. 25, Madras Act XI of 1936, 
I therefore allow the revision petition and 
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direct the trial Oourt to restore the appli? 
cation to file and dispose of it according to 
law. The petitioner will be entitled to his 
costs in revision, 

Neg, Petition allowed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 102 of 1939 
April 5, 1940 
_ aK OHAND AND DALIP SINGH, Jd. 
DHANI BAM AND otHERS—PLAINTIFFS 


— APPELLANTS 
a VETSUS 
HAMIRA AND oTHERS—DEFENDANTS 
—RESPONDENTS g h 


Riparian rights—Right of proprietors of a patti in 
mahal to irrigate their lands from certain kuhl in. 
abeyance for number of years partly to subsidence of 
channel bed and partly owing tothetr non-contribution 
towards expenses — Level of channel subsequently 
raised—~—Whether can be prevented from exercising 
that right—Words and phrases—Kuhl, means natural 
water-course. 

The proprietors of two patitis in a mouza filed a 
suit against proprietors ofthe third patti fora 
declaration that the defendants had no right to 
irrigate their fields from a certain kuhl and for 
issue ofa perpetual injunction restraining them from - 
obstructing the kukl inanyway and taking water there- ' 
from for irrigating their fields, Originally the defen- 
dants had the right to izrigatetheir lands from this 
kuhl, but this right was inabeyance fora number of 
years, partly owing to natural causes, by which the 
bed of the kuhl had subsided and it was not possible 
to irrigate the defendants fields, and partly because 
they had not contributed towards the expenses in 
1869. Subsequently the level of the water in the 
channel was raised and it was possible for the defen, 
dants to irrigate their fields : 

Held, that the defendants were entitled to exercise 
their rights. The fact that the defendants did not 
contribute to the expenses wasnot an adequate 
ground for issuing the injunction asked for against 
them. 

The word “kuh!” means an artificial water-course 
and not a natural stream or khad. : 


L. P. A. from the’decece of Mr. Justice 
Bhide, in S. A. No. 1857 of 1938 dated. 
March 13, 1938. 


“Mr. Shamair Chand, for the Appellants. 
Mr. J. L, Kapur, for the Respondents, 


Tek Chand, J,—The suit which has 
given rise to this appeal was instituted by 
the proprietors of two pattis in Manga 
Amlehar, Tehsil Una, District Hoshiarpur, 
against 20 proprietors of the third patti for 
a declaration that the defendants had no 
right to irrigate their fields from a certain 
kuhl and for issue of a perpetual injunction 
restraining them from obstructing the kuht 
in any way and taking water. therefrom for 
irrigating their fields. The trial Court passed: 
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a decree for the declaration and injunction 
asked for against defendants Nos. 1 to 6 and 
8 to 20 and dismissed the suit against de- 
fendant No.7. On sppeal, the Additioaal 
District Judge found that the plaintiffs were’ 
not entitled to the declaration or injunction 
against any of the defendants and dismissed 
the suit in its entirety. This judgment has 
been affirmed on second appeal by a Single 
Bench of this Court. The learned Judge in 
Single Bench however has granted a certi- 
ficate for an appeal under cl. 10 of the 
Letters Patent. 

Mauza Amlehar, to which the parties 
belong, is divided into three tarajs, known 
as taraf Baba Wali, taraf Sikhan and taraf 
Dari Wali. The last named taraf (Dari 
Wali) is further sub-divided into three 
pattis called patti Bare Wali, Patti Behari 
Wali and patti Dari Wali. The plaintiffs are 
proprietors in the first two of these patiis 
and the defendants are proprietors in paitt 
Dari Wali. The kuhl in dispute passes 
through this village as well as another 
village called Mauza Bhanjal and irrigates 
the lands in both villages. It is clear from 
the pleadings of the parties and the pro- 
ceedings before the Court of first instance, 
that it was common ground between the 
parties at the trial that this kuhl was an 
artificial waterecourse which was fed by 
a khad (natural mountain stream). The 
Additional District Judge on appeal appears 
tohave assumed however that the water- 
channel-in question was a natural stream 
and he decided the case on that basis. On 
second appeal the learned Judge observed’ 
that the dictionary meaning of the word 
kuhl was“‘a.brook or rivulet, though at times 
if was also-used-to describe a canal.” He 
considered the case in both aspects and 
after referring to the wajib-ul-arz of 1869 
and the riwajei-ab-pashi of 1913-14 came to 
the conclusion that the defendants (except, 
defendant No. 7) had “the right to irrigate 
their fields from the kuhl. 

Before us it was urged by Counsel for the 
plaintiffs-appellants 
District Judge and the learned Judge in 
Single Bench had erroneously assumed that 
the channel in question was a natural 
stream, He rightly pointed out that this 
was not the contention of either party at 
the trial and he maintained that the word 
kuhl does} not mean a natural stream, a 
brook or a rivulet as has been supposed. In 
My opinion, these contentions are well 
founded and the case must be decided on 
the basis that the channel in question is an 


artificial watercourse». In. the “Glossary of, 
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Vernacular Terms” given in Appendix 4 
(p.7) of the Final Report cf the Second 
Revised Settlement 1910-14 of the Hoshiar- 
pur District by Humphreys and Shuttle- 
worth the word kuhl is translated as 
meaning “an irrigation channel, from a 
stream.” The same definition is to be found 
at p. 38 of the “Glossary of Vernacular 
Terms in the Settlement Report of Dera 
and Hamirpur Tahsils” of the neighbouring 
District of Kgngra, There is no doubt that 
in these Districts at least kuhl is always 
used as meaning an artificial watercourse, 
and not a natural stream or khad, So far as 
the ‘kuhl’ in dispute is concerned, the 
ematter is put beyond all doubt by the en- 
tries in the wajib-ulfarz of Mauza Amlehar 
prepared in the Settlement of Sambat 1926 
(=1869 A. D.) which is the earliest avail- 
able record dealing with the matter. In this 
wajib-ul-arz it ia clearly stated that the 
lands in this village are irrigated by a kuhl, 
which had been constructed many years ago 
and which was fed from a khad natural 
stream) known as Bari Wali and that the 
lands in the two villeges were irrigated 
from this water-course according to certain 
specified shares. Further, in the plaint, the 
jawab-iedawa, the statements of the Coun- 
sel for the parties and the evidence produce 
ed at the trial, there is not the slightest sug- 
gestion that the kuhl in dispute was not an 
artificial water-course but was a natural 
stream. The learned District Judge there- 
{fore was wrong in treating the water-course 
in question as a natural stream and decid- 
ing the rights of the parties on that basie, 

It appears from the entries in the wajib- 
ul-arz of 1869 that this kuhl had existed for 
avery long time and that the proprietors. 
cof Mauza Bhanjal and Mauza Amiehar 
were entitled, respectively, to irrigate their 
fields for 11 and 4 days out of 15 days. It, 
was further stated that during the four. 
days allotted to Mauza Amlehar water was 
distributed amongst the three tarafs in cer-. 
tain specified shares, and in taraf Dari Wali 
amongst the proprietors of the three pattis, 
namely pattis Bari Wali, Behari Wali and 
Dari Wali. It was further stated that the 
kuhl had fallen into disrepair and in order 
to effect the necessary repairs a takavi loan 
of Rs. 500 had been raised from Govt. but 
as the proprietors of patti Dari Wali kad 
declined to pay their pro rata share on the. 
ground that their lands were higher than, 
the level of the bed of the kuhl as it existed 
at that time, “therefore now they would not 
take share in the water.’ It is clear frcm. 
the entry that the right of this patti to take: 
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their pro rata share of the water from the 
kuhl was admitted, but because they had 
declined to contribute towards the expenses 
for repairs the right remained in abeyance. 
In the riwaj-i-ab-pasi prepared in the Settles 
ment of 1913-14 (Ex. P-3) it is clearly stated 
that the proprietors of taraf Dari Wali 
had got the right to take water from this 
kuhl and as between the proprietors in the 
tarafs inter se the distribution of water 
-was to be according to ancestral shares. It 
is nowhere stated that the defendants, that 
is the proprietors of patti Dari Wali, had 
no right at all to irrigate their flelds from 
this kuhl or that this right, if it ever exis- 
ted, had been extinguished., It is no doubts 
true that in the statement of the proprie- 
tore recorded in 1912 in the course of the 
Settlement (Ex, P-2), it is mentioned that 
the proprietors of patti Dari Wali did not 
take water from the channel, but that was 
merely arecord of the state of affairs as 
existing at the time and did not contain 
any declaration that their right had never 
existed or that it had become extinct, i 
- It appears that in spite of the extensive 
repairs done in 1869, the kuh? again fell 
into disrepair and jt did not contain suffi- 
cient water to irrigate the neighbouring 
fields, partly because the course of the 
channel was circuitous and partly because 
tbe bed had subsided by erosion, etc. In 
1929 therefore the proprietors of Mauza 
Amlehar again made a joint effort to set it 
right and in order to ensure a continuous 
‘supply of water they straightened its course 
by constructing a parnala of galvanized 
iron sheets wourd in iron wire, about 300 
feet in length. By this device, the water 
level was considerably raised and it became 
possible for the defendants to irrigate their 
lands also. The funds for the construction 
of this parnala were contributed by pros 
prietors in the various tarafs and patiis, 
and it has been found that six of the defen- 
-dants contributed their pro rata shares at 
Rs. 2 per kenal for an area of 104 or 11 
kanals. After the parnala had been cone 
structed these defendants began to irrigate 
their fields, with the result that the pre- 
sent suit was brought by the plaintiffs (pro: 
prietors in the other two patiis or tarafs 
Dari Wali). So far as tte claim for declara- 
tioa is concerned, I have no doubt that the 
suit must fail. As has been stated above, 
originally the defendants had the right to 
irrigate their lands from this kuhl, but this 
right was in abeyance for a number of 
years, partly owing to natural causes, by 
which the bed of the kuhl had subsided and 
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it was not possible to irrigate the defen» 

dants’ fields, and partly because they had 

not contributed towards the expenses 10 

1869, Now that the level of the water in - 
fhe channel has been raised and it is pose 

sible for the defendants to irrigate their 

fields, there is no reason why they should 

not be allowed to exercise that right. 

Nor has any case been made out for the 
issue of the injunction asked for. It is con» 
tended that assuming that the proprietors 
of this patti had the right to take water to 
irrigate their fields, they were liable to 
contribute\their share of the ccst of con» 
struction of the parnala and effecting other 
repairs and so long as they did not do so, 
they cannot exercise the right. There is 
ample evidence on the record—and it has 
been so found by the Courts below—that 
six of the defendants had contributed their 
pro rata share of the cost qua 11 kanals of 
land owned by them, It was conceded that’ 
on this finding no injunction could issue 
against these defendants as regards the reo 
maining defendants, and also as regards 
the other lands of these six defendants, the 
plaintiffs may have a good claim for con- 
tribution if and when the defendants or 
any of them, attempted to irrigate these 
lands. But this is not an adequate ground 
for issuing the injunction asked for against 
them. No claim for contribution had been. 
made in this suit, and there are no.mate- 
rials on the record on which thé amount of 
contribution could be assessed. I would 
therefore say nothing about this matter, 
leaving it open tothe parties to seek such 
relief as they. may be entitled to in. appro- 
priate proceedings. For the foregoing rea- 
sons, I would affirm the judgments of the 
learned Judge in Singie Bench and disimiss 
the appeal, but having regard to all the cir-. 
cumstances, I would leave the parties to 
bear their own costs throughout. - 

Dalip Singh, J.—I agree, 


6. Appeal dismissed. 
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OUDH CHIEF COURT 
Civil Revision Application No. 2 of 1939 
October 21, 1940 
YORKE, J. 
Msi. SHIKHANI—DEFENDANT—ÅPPLIJANT 
versus 
L, BISHAMBHAR NATH, Praintire 

AND ANOTHER—DgFENDANT—Opposits Party 

Provincial Small Cause Courts Act (IX of 1887), 
8. 17, Proviso—Applicant neither depositing amouni 
gor making previous application for permission to 
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give security—Application for setting aside ex parte 
decree must be dismissed—Provisions of s. 17, Proviso, 
-are mandatory. 

The intention ofg.17, Prov. Small Cause Oouxts 
Act, is that a person who proposes to apply under 
ʻO. IX, r. 13 in the case of a decree of Small Oause 
Court and does not propose to deposit the amount 
due under the decree along with his application but 
to deposit a security must previously make a formal 
application to the Court and obtain permission by 
means of such application for the giving of securi- 
ty. Where the applicant neither deposited the amount 
required nor had he previously made any applica- 
tion for permission to givesecurity. The applica- 
tion for setting aside the ex parte decreas must be 
dismissed. The provisions of the secigon as amend- 
ed by Act IX of 1935 are absolutely mandatory. 
166 Ind. Cas. 187 (1) and 166 Ind Oas. 671%(2), dis- 
tinguished, 173 Ind. Cas. 952 (3), approved. 


O, R. App. of the order of the Judge, Small 
Cause Court, Lucknow, dated November 28, 
1938, 


Mr. Kanhaiya Lal Nigam, for the Appli- 
‘cant, . 


Mr. K.P, Srivastava, for Opposite Party 
No, 1.. 


Order.—Thisis an application under s, 25 
of the Provincial Small Oause. Courts Act 
against the order of the Judge of the Small 
Cause Court, Lucknow, rejecting an appli- 
cation under Q. IX, r. 13 for restoration of a 

. suit decreed ex parte. 

The opposite party plaintiff instituted a 
Suit No. 3168 of 1937 in the Small Cause Court, 
Lucknow, against three persons to recover a 
sum of Rs, 428-8-0 dus ona pro-note pur- 
porting to have been executed by all those 
three persons, The plaintiff discharged one 
of these. persons, apparently because the 
promissory note’ was partly burnt and the 

. thumb impression of this defendant was not 
any longer in existence. On December 21, 
1937, a decree on contest was given against 
the defendant Madar Bakhsh and an ex 
parte decree against Mst. Sheikhani the 
-present applicant, The decree-holder pro- 
ceeded to execute his decree which he got 
transferred to the Court of the Munsif 
North, against the immovable property of 
Mst.Sheikhani. A notice was issued ander 
O. XXI, r. 54, but learned Ooungel says 
that he is unable to give the date of that 
notice. On July 20, 1938, an application 
was made tothe Judge of the Small Cause 
Court under O. IX, r. 18, in which it was 
alleged that the applicant got knowledge 
of the ex parte decree in the last week 
of July evidently a slip either for the first 
or gome earlier week of July. 
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Court Act contains a prcviso limiting the 
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general application of the procedure press 
cribed by OivilP. CG. It was provided that 

“an applicant for an order to set aside a deoree 
passed ex parte, or for a review of judgment, shall, 
atthe time of presenting his application, either 
deposit in the Gourt the amount due from him 
underthe decree or in pursuance of the judgment, 
or give such security for the performance of the 
decree or compliance with the judgment as the Court 
may, on a previous application made by him in 
this behalf, have directed.” 

It seems ‘to me to be perfectly obvious 
that the intention of this section is that a 
person who proposes to apply under O. IX, 
r. 13, in the case of a decree of Small Cause 
Court and does not propose to deposit the 
amount due ‘undsr the decree along 
with his application but to deposit a se~ 
curity must previously make a formal 
application to the Court and obtain per- 
mission by means of such application for 
the giving of security. ° With the present 
application the applicant neither deposited 
the amount required nor had she previ» 
ously made any applicationfor parmission 
to give security. The Judge of the Small 
Cause Court passed an order “let the 
decretal amount be filed first.” Instead 
of complying with this order Mst. Sheikhani 
on July 21, 1938, filed a security bond 
executed on the previous day by one Moham- 
mad Ibrahim and on this the Judge passed 
the order, “let it be filed.” Proceedings 
followed for registration and verification 
of» the security, and it was not until Sap- 
tember 10, 1938, that notice was issued 
to the decree-holder for the first time. The 
decree-holder at once put in an objection 
that the provisions of 5.17 had not been 
complied with. The matter proceeded fur- 
ther and it was nob until the stage of 
arguments was reached that on November 
17, the present applicant filed an appli- 
cation saying that the Judge had given 
oral permission for the filing of security, 
Upon this application the Judga passed 
an order or comment stating that the alle- 
gation was without foundation. He pro- 
ceeded on November 28, to dismiss the 
application under O. IX, r. 13, holding 


that there had been no substantial come 


Pliance with the provisions of the amended 
s. 17, which are mandatory. He referred 
to cases which have also been put befgre 
me of the Patna and Lahore High Courts 
in this connection. 


Learned Counsel for the present appli- 
cang seems to contend that there was a 
substantial compliance with the provisions 
of s. 17, but in the light of the remarks 
of the learned Judge of the Small Causa 
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Court on the application of November 17, 
it is apparent that no permission was at 
any stage given to the applicant to give 
security. Learned Counsel has referred to 
only cne case of this ‘Court Din Mohammad 
`- v. Darbari Lal, (A. I. R. 1937 Oudh, 206) (1), 
which he thinks supportsthe view that 
the provisions contained in the proviso to 
s. 17, are cnly directive and not mandatory, 
but this case dces not lead te that conclu» 
sion. It is afcase in which with an appli- 
cation for restoration a security hond was 
filed. Subsequently this security bond was 
held to beinsufficient but the applicant 
was allowed to file g- fresh bond, No? 
question was raised in that case as to whe= 
ther permission had been taken from the 
Court on an application previously made 
for the giving of security. What the learn- 
ed Single Judge ofthis Court held was 
that there had been substantial ccmplis 
ance with the provisions of s.17 and in» 
deed unless the point was taken that no 
permission had been previously granted, 
there evidently was substantial compliance. 
This case is therefore not helpful. 

Reference was also made to the Patna 
case of Ghinno Chaudhuri v. Ramjapu Singh, 
(A. I. R. 1988 Pat. 106) (2). In the course of 
tke judgment in this case the learned 
Judge remarked : 

“Tt appears to be the view of all the High Courts 
in India except Lahore that the requirements of 
s. 17, €mall Cause Courts Act,that the amount due 
or security for it is to be furnished “at the time of 
presenting the application” can only be relaxed to 
this extent that if the application is presented 
without the money or the security bond and the 
security bond or money is put in thereafter, the 
application will be considered to have been duly filed 
on the date on which the money was putin or the 
security furnished as the case may be.” 

The learned Judge of the Court below 
has remarked that this view seems to be 
based on the section as it stcod prior to 
the smendment, and itis apparent on a 
reference to the old section that that must 
be the case, The old section provided that 
the applicant shovld ‘atthe time of pre- 
genting his application" either deposit in 
the Court the amount due from him under 
the decree or in pursuance of the judgment, 
or give security to the satisfaction of the 
Court for the performance of the decree. 
The learned Judge of the Patna High 
Court does not seem to have had the amende 
ed section in front of him when he thus 
summarised the law. On the other hand in 


(1) A IR 1937 Oudh 206; 166 Ind. Oas. 137; 1936 
OLR719; 9 R O 277; 1987 0 W N 53 

(2) Al 
207; 9 R P 332, 
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Mohammad Ramzan Khan v. Khubi Khan, 
(A, I. R. 1938 Lahore, 18) (3), a Division 
Bench of the Lahore High Court has held 
fhat the provisions of the section as amend- 
ed are absolutely mandatory and I can see 
no good reason for differing from that 
view. The applicant chose to come to the 
Small Cause Court without having previ» 
ously made an application for permission 
to give security and did not deposit in 
cash the amount of the decree. Her appli- 
cation was clearly not maintainable and 
was rightlvrejected by the Court below. 

I find no force in this application and 
dismiss it accordingly with costs. 

D. _ Application dismissed, 


(3) AI R1938 Lab. 18; 173 Ind. Oas. 952; IL R 
(1937) Lah, 728; 40 P L R 164; 10 R L £04. 





MADRAS HIGH COURT 
Second Appeals Nos, 149 and 185 
of 1937 


February 16, 1940 


Burn; J. | 
SURISETTI SEETHAYYAMMA— 
APPRLLANT 


versus 
SURISETTI VENKATARAMANA 
AND ANOTHER— RESPONDENTS 

Husband and wife—Maintenance — Husband found 
not entitled to decree for restitution of conjugal rights 
— Wise, if can be given decree for separate mainten~ 
ance—Whether must prove actual cruelty. 

It is not, necessary that the wife should prove 
actual curelty in order to entitle her to a decree for 
separate maintenance. On the other hand, it is 
logical that if the husband is found to be not entitled 
toa. decree for restitution of conjugal rights, the 
wife should be held entitled to a decree for a separate 
maintenance. 165 Ind. Oas. 314 (D, relied on. 


Messrs. M. S. Ramachandra Rao and 
D. R. Krishna Rag, for the Appellant. 

Messrs, S. Parthasarathy and V., K., 
Thiruvenkatachari, for the Respondents. 


Judgment.—These are cross-appeals. 
The appellantin S. A, No. 148 of 1937 is 
the wife of the appellant in S. A. No. 185, 
In O. S.No. 9 of 1934 on the file of the 
Subordinate Judge of Vizagapatam the 
wife sued her husband and hie father for 
separate maintenance alleging abandon- 
ment and cruelty. In O. 8, No. 26 of 1934 
the husband sued the wife for restitution 
of conjugal rights alleging that she was 
staying away from him without proper 
cause. The learned Subordinate Judge 
tried both the suits together and came to 
the conclusion that the husband was not 
entitled to restitution of conjugal rights 
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because he had virtually abandoned his 
wife and because his offers to maintain her 
were not genuine or bona fide, The learned 
Subordinate Judge therefore dismissed the 
husband's suit and gave the wife a decree 
for maintenance at the rate of Rs.10 per 
mensem with Rs, 130 for arrears cf main- 
tenance. The unprofitable character of this 
litigation is sufficiently shown by the fact 
that the learned Subordinate Judge felt 
himse)f compelled to order the plaintiff who 
had sued in forma pauperis to pay to the 
Govt. Rs. 269-15-0 for court-€e due on 
the plaint. On appeal to the District J udge, 


the husband's appeal against O. 8, No. 25 ° 


of 1934, was dismissed but his appeal from 
the decree in O. S. No. 9 of 1934 was 
allowed and the decree for maintenance 
in favour of the wife was set aside. The 
memorandum of cross objections filed by 
the wife regarding the rate of maintenance 
was also dismissed by the learned District 
Judge. 

Mr. Ramchandra Rao for the wifs has 
laid strong emphasis upon the unsatisfac- 
tory result of the decision pronounced by 
the learned District Judge, He contends 
that the learned District Judge having 
found in agreement with the learned Subor- 
dinate Judge that the husband was not 
entitled to a decree for restitution of 
conjugal rights ought thereupon to have 
confirmed the decree in favour of the 
Wife for separate maintenance. This 
contention appears to me to be correct. 
It is not, as has been frequently stated, 
necessary that the wife should prove actual 
cruelty in order to entitle her toa decree 
for separate maintenance. On the other 
hand, it is logical that if the husband is 
found to be not entitled to a decree for 
restitution of conjugal rights, the wife 
should be held entitled to a decree for 
a separate maintenance: see the case in 
Venkatapathi Nayani Varu v. Puttamma 
Nagith (1). It seems to me therefore that 
the appeal of the wife,in S. A. No. 149, 
must be allowed and the decree of the 
Subordinate Judge in her favour restored, 
The District Jugge found that the rate of 
maintenance, Rs. 10a month, awarded by 
the learned Subordinate Judge was suitable 


and I have not been asked to say thal the ` 


learned District Judge was wrong in that 
respect, The appeal of the husband must, 
on the facts found, be dismissed. It is 
found that he did abandon his wife and 
that he did not genuinely want her back. 


(1) 71 M L J 499; 165 Ind. Oas, 314; AI R 1936 
Mad, 609; (1936) M W N 793;9 RM 232. Ra 
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The appellant in 8. A. No. 149 will be 
entitled to her costs from the respondents 
in this Court and in the lower Appellate 
Oourt. S. A. No, 18§ is dismissed but with- 
out costs, Leave to appeal is refused. 

Ne-8. Order accordingly. 


CALCUTTA HIGH COURT 
Application in Suit No. 372 uf 1934 
January 15, 1940 


Sern, J. 
PANOHANAN GANGULY—Pratnripp 
versus 
KALTPADO BANERJEE—Derenpany 
Contract—Construction — Building contract—~—Con- 
tract held not lump sum but rate contract. 
In accordance with a contract with a owner of a 
house a contractor undertook to constructa house for 


7 c a A sections, 
elevation and specifications signed by both the parties, 


The owner was to pay to the contractor for the work 
fo the rates provided for 


3 was entitled to be 
paid market rates or the actual Costs with an estab- 


ambak charge of 5 per cent. and a profit of 10 per 
cent : 


Held, that although thesehedulo of work described 
as ‘estimate’, mentioned the amount of work to be 
doneand the amount of materials to be supplied it 
did not indicate that the contractor undertook to build 
the house ona lump sum basis. The contract was a 
measure and value or rate contract and not a lump 
sum contract, Jamieson v, M'Innes (1) and Conghlan 
& Mayo v, Wilmot & Victoria City Corporation (2), 
relied on. 


Messrs, P. C. Ghose and M.N. Ban2rjee, 
for the Plaintiff. 


Messrs. B. C. Ghose and Sankar Banerjee, 
for the Defendant. 


Order.—This is an application by ths 
defendant for discharging a report made by 
Special Referee, The plaintiff is a build- 
ing contractor. The defendant engaged the 
plaintiff to build a house for him. Accord- 
ing to the plaintiff, the building cost 
Rs, 44,433-6-6 and out of this sum the de- 
fendant paid him Rs, 30,500 leaving a 
balance of Rs. 13936-6-6. For this sum 
he made out a bill, being bill No. 429 
and presented it to the defendant on June 
21,1931. In addition to this the Plaintiff 
claims to have done plumbing work for 
the defendant the cost of which amount» 
ed to Rs, 2,284-9-3, For this sum a bill, 
being No. 430, was presented to the de- 
fendant on the same date. Thereafter the 
defendant made two several Dayments of 
Rs. 2,000 each, The plaiatif® claimed the 
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sum of Rs. 12,217-15-9 as ‘being the balance 
due on the abovementioned bills and the 
sum of Rs. 3,820-2-7 as being due for 
intérest at 12 per cent. Various defences 
were taken, among which the following 
only need be noticed. The defendant said 
that the contract was a lump sum Contract; 
and that the plaintiff could not recover 
more than the amount mentioned in the 
contract deed, that the work was not pro» 
perly. done, that some of the items of work 
were done without authority, and that the 
Plaintiff was nct entitled to get any sum 
by way of interest. By consent of parties 
there was a reference made toa Special 
‘Referee who is an engineer and the scope 
of the reference is stated in the terms of 
settlement thus: 

“By consent, referred to Mr. Subodh Kumar Ray, B. 
E. (o£ Aesociated Eggineers Ltd., of No, 14, Clive 
Street, Calcutta) as a Special Referee to inquire and 
report what amount, if any, is due to the plaintiff 
for erecting and building dwelling house upon plot 
No. 355 of the Improvement Trust Scheme 15-B as 
per contract dated August 10, 1930. In making the 
said enquiry the said Special Referee will go into 
‘the objections taken and raised by the defendant 
in his written statement with reference to the said 
work and to the two bills of the plaintiff, Itis ad- 
mitted bythe parties that Rs. 34,500 has already 
heen paid by the defendant to the plaintif.” - 


The learned Special Referee has made a 
report in which he finds that a sum of 
Re, 11,210 is due by the defendant on both 
the bills Nos. 429 and 430. He refused to 
make any report regarding the claims for 
interest on the ground that the question 
was not within the scope of the reference. 
Mr. P. O. Ghose, appearing on behalf of the 
defendant, takes exception to the report on 
the following two grcunds: (1) He Bays 
that the question as to what was due for 
plumbing work was nota matter which is 
within the scope of the reference and that 
the Special Referee should not have gone 
into the question of the dues on bill No. 430. 
(2) He contends that the basis of the Special 
Referee’s calculation, so far as bill No. 429 
is concerned is wrong inasmuch as he has 
construed the contract between the parties 
to be a measure and value contract or a 
rate contract, whereas as a matter of fact 
the contract wasa lump sum contract. 

He says frankly that he bas nothing to 
ulge against the findings of the Special 
Referee that the work was properly done or 
with respect to his findings that there was 
extra work done which was authorized by 
his client or to the other findings of fact. All 
that he contends is that the Special Referee 
went wrong in his mode of measurement 
and basis of calculation as he misdirected 
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himself into holding that the contract wat 
a Tatecontract and not a lump sum con 
tract. Mr. Ghose says that the Special Refere: 
should have ascertained first what thi 
measurements were according to the termi 
of the contract and then taken the actua 
measurements. If there was any excess 
found the Special Referee should have as 
certained whether the excess was due t 
miscalculation on the part of the plaintif 
at the time of making the contract, or te 
additional works authorized by the defend 
ant. lilit Was due to miscalculation he 
should not allow anything to the plaintiff fol 
“the extra work, the contract being a lum 
sum Contract. It was only if he found that 
the excess in the measurements was due tc 
extra authorized work that he should make 
the plaintiff liable to pay for it. He point: 
out that the Special Referee has not done 
thie, but has measured the building as it 
stands, and in deciding whether the de 
fendant should pay for the extra work done, 
or material supplied, he has not ascertain: 
ed how much of this extra work or materials 
was dus to miscalculation, and how much 
to extra authorized work. He states quite 
clearly and frankly that he has no other ob» 
jection to the Special Referee's report, and 
that if it be found that the contract was not 
a lump sum contract but a rate contract, he 
can have no objection either to the method 
of calculation or to the Special Referee's 
conclusions asto the amount due from his 
client with respect to bill No. 429. There 
is no substance in the first ground, and 
indeed, it was not seriously pressed, Itis 
admitted that the plaintiff did plumbing 
work for the defendant and that his plumb- 
ing work was authorized. Now the plaintiff 
has based his claim on two bills, namely 
bill Nos. 429 and 430. The bill for plumb- 
ing is bill No, 430 The terms of settlement 
are quite clear. The parties agreed that 

“in making the said enquiries the said Special 
Referee will go into the objections taken and raised 
by the defendant in his written statement with 
reference to the said work and to the two bills of 
the plaintif.” 

I hold therefore that the Special Referea 
was fully empowered to decide what was 
due on bill No, 430. There is no other ob- 
jection as regards the findings of the Special 
Referee on this bill. With respect to the 
second objection, I am of opinion that it 
must also fail. The contract consists of two 
parts, the first part deals with the terms 
and conditions under which the work was 
to be done and the second part consists of a 

# document which is headed as an “estimate” 
and which the plaintiff contends is only a 
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schedule of rates. Now, in the contract itself 
there is no indication that it was a lump 
sum contract. It is nowhere stated in the 
contract that the building was to be erecttd 
at a cost of any definite sum of money or 
that the plaintiff would be entitled to claim 
any Jump sum as the price of his work on 
completion of the building. Paragraph 1 
of the contract says that the contractor 
should erect and build a dwelling house 

‘in accordance withthe plans, sections, elevation 
and specifications signed by both the parties, and 
hereto annexed, subject to such directions as here- 
inafter mentioned.” 

There is no reference here to the estimate 
or to any lump sum. 
inafter mentioned” relate to various matters 
and in none of them is there any mention 
of a lump sum. Olause 6 of the contract is 
important, and in my opinion it is fatal to 
the claims of the defendant. It runs as 
follows: 

“The owner shall pay to the contractor for the 
work actually done according to the rates provided 
for various items in the schedule of rates hereto 
annexed and in case of items of work for which 
no provision has been made in the said schedule, 
the contractor shall be entitled to be paid market 
rates or the actual cost with an establishment charge 
of 5 per cent. and a profit of 10 per cent.” 

Ihave not been able to find any clause 
in the body of the contract from which it 
may be inferred that this was a lump sum 
contract; on the contrary the terms of the 
contract are those to be found in a measure 
and value.or rate contract. Mr. Ghose for 
the defendant relies entirely on the estimate 
for his contention that this was a lump sum 
contract. He poinis out that the estimate 
does not give merely the rates to be charg- 
ed for the different items of work or mate» 
rials but also mentions the amount of work 
to be done and materials to be supplied. 
He points out further that all the items 
are totalled together and a sum of 
Rs. 35,384-10-9 is given as the total of the 
costs of the various items. He contends 
that this estimate is part of the contract 
and that if the contract is read together 
with the estimate the only conclusion that 
can be drawn is that this was a lump sum 
contract. As regards cl. 6of the contract 
Mr. Ghose argues that it should be read as 
having reference only to cl. 5 of the con- 
tract which provides for additional work 
which may be required to be done and that 
it should not be interpreted as having any 
application to work which is mentioned in 
the estimate, plans, sections, elevation and 
specifications. Olause 5 runs as follows : 


“If the owner shall require any deviation from 
the said drawings, plans and specifications or ayy 
additional or other work to be done other than 


The “directions here. 


b 


PANOHANAN GANGULY V. KALIPADO BANERJEE (CAL,) 741 


those described or provided therein, the contractor 
will carry out the work ccording to such require- 
ments and do the additional or other work to be 
done in a substantial and workmanlike manner 
within such additional time as may be agreed upon 
at the-time, and in the absence of such agreement 
the contractor shall be entitled to such additional 
time to complete whole work as may be reasonable.” 

Mr. Ghose argues that the provision in 
cl. 6 that payment would be for work 
actually done refers only to extra or addi- 
tional work, and not tothe work already 
specified in the estimate or plans. The 
short answer tothis isthat cl. 6 nowhere 
states this, It is general in terms and it ex- 
pressly provides for payment for work 
mentioned in ths schedule of rates or 
estimate and also for work “for which 
no provision has been made in the said 
schedule,” I see no reason to read into it ree 
strictions which are not there. The more 
fact that the estimate attached to the con- 
tract mentions not only rates but also the 
amount of work to be done and materials 
to be supplied would not in my opinion 
justify mein restricting the effect of cl. 6 
tothe possible extra work contemplated in 
cl, 5, As I have said before nowhere in 
the contract is it said that the contract was 
a lump sum contract or that the contractor 
would be entitled to be paid only the sum 
mentioned in the estimate. It isin cl. 6 
alone of the contract that any mention is 
made of how the remuneration of the cone 
tractor is to be calculated. Nowhere else 
in the contract is there any reference either 
to the amount of remuneration or to the 
basis of its calculation. Olause 6 must theree 
fore be-of general application. It cannot be 
restricted to cl. 5 only. Although the an- 
nexure to the contract on which Mr. Ghose 
relies is headed “estimate,” it is described 
in cls. 6 and 9 of the contract asa “‘sche- 
dule of rates” and it is treated as such. 

In my opinion, the estimate is nothing 
but a schedule of rates although it also 
mentions the amount of work to be done 
and the amount of materials tə be supplied, 
It does notin my opinion indicate that the 
contractor undertook to build the house on 
a lump sum basis, The estimate amounts 
only to tbis that the contractor intimated 
to the owner that he would charge at the 
rates mentioned in the estimate for a build» 
ing of the dimensions given in the estimate 
and nothing more. I am supported in this 
view by the interpretation given to two 
similar contracts in two cases referred to 
by Counsel on behalf of the contractor. They 
are Jamieson v. M'Innes (1) and Conghlan 
& Mayo v. Wilmot & Victoria City Core 

(1) (1887) 15 R (Court of Sess.) 17. : 
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portion (2). The cases are referred to in 
foot-notes K &M at p. 365 of the English 
& Empire Digest Vol. 7. The first case is 
summarised thus in the Digest : 

“A builder, by offer appended to a schedule, 
offered to do the mason work of a proposed tene- 
ment, ‘agreeably to plans thereof now shown and 
to the extent of this schedule, for a certain sum, 
The schedule, to which this letter was annexed, 
gave the ‘estimated quantities of work required, 
and the offerer inserted the rate at which he pro- 
Posed to do each item, adding a calculation of the 
cost of each item at that rate, and a summation at 
the end of the total cost, being the sum in the 
offer. Full power was ressrved to the proprietor to 
alter the quantity of work required, and the work 
was to be measured when finished and charged at 
schedule rates, or others corrgsponding thereto, in 
Proportion to the Jump sum in the letter of offer. 

he offerer made an under-calculation in bringing 
out the cost of one item: Held, the contract was a 
Contract according to the schedule rates, and nota 
contract for a lump sum and the offerer was not 
barred by his error from claiming the full sum 
brought out at his rates,” 


The facts of this English case and the one 
under consideration are similar and the 
Principle of interpretation of the contract 
of that case would apply to the present one. 
The facts of the second case are not quite 
so similar but there also though a lump 
sum was mentioned it was held that the 
contract was not alump sum contract but 
a rate contract. I hold that the second 
ground has also failed. The other grounds 
taken in the petition have been abandoned. 
The application is therefore dismissed with 
costs as of a hearing. The report of the 
Special Referee stands confirmed. Certified 
for two Counsel. 


ge Application dismissed. 
(2) (1895) 4 BO R 20. 


OUDH CHIEF COURT 
Second Civil Appeal No. 214 of 1937 
September 26, 1940 
e YORKE, J. 
Mst. HIDAYAT-UL-NISSA—Puantire— 
APPELLANT 
versus 
JALAL-UD-DIN AND oTHERS—DEFENDANTS— 
RESPONDENTS. A 

Transfer of Property Act (IV of 189), s. 58— 
Applicability—Section pre-supposes real transfer— 
Plaintiffs case not that transfer is fraudulent 
but that it is fictitious—S. 53 does not apply— 
Trusts Act (II of 1882), a. 84—Document must be 
assailable under 3,53, Transfer of Property Act 
{IV _ of 1882)—Civil Procedure Code (Act V of 1908), 
0. XXI, rr.57,63—Order directing attachment to 
continue—Attachment ceasing within one year of 
order—Claimant, if should institute suit under r. 57 
—Order in .objection case whether conclusive. 
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“An attack under s. 53, T. P. Act involves the 
admission that the transfer is a real transfer. 

Section 53 has no application to a case where it 
is ea definite case of the plaintiff that the deed of 
gift was fictitious and not that it was voidable as 
executed with fraudulent intention. 

Any argument based on s. 84, Trusts Act, pro- 
ceeds on the assumption that the document in 
question has been assailed or is liable to be assail- 
ed under s. 53, T. P. Act as executed with the 
intent to commit fraud. 

Where after an order disallowing the claimant's 
claim and directing the attachment to continue, the 
attachment ceases within the period of one year from 
the date of the order, e. g , by reason of the dismissal 
of the application for execution under O, XXI, 
r. 57, Civil P. Q, for default of prosecution or by rea- 
son of the withdrawal of attachment on payment by 
the judgment-debtor to the decree-holder of the 
amount of the decree, it is not incumbent upon the 
claimant to institute a suit under r, 63 or to 
prosecute the suit if he has already brought one, and 
he will not be affected by any ofthe consequences 
which result from a failure to 
under this rule, That is to say in such a case the 
order which had been made in the objection case 
ceases to be conclusive, 


8, O. A. against the order of the Sessions 
ane si Judge of Lucknow, dated March 
, 1937. 


Mr. Nazir-ud-din Siddiqi, for the Appel- 
lant. 


Rai Bahadur Ram Pershad Varma, for 
Respondent No.. 1. 


Judgment.—tThis is a second appeal in 
a suit for partition which was decreed by 
the trial Court but dismissed in appeal by 
the Sossions and Civil Judge of Lucknow. 

The plaintiff Mst, Hidayat-ul-nisa sued 
for partition of a house and other pro» 
perty. The defendants to the suit were 
Mst. Zainab, mother of the plaintiff, her 
brother Jalal Uddin and her sister and 
two half brothers anda half sister. The 
contesting defendants were, however the 
mother Mst. Zainabe and the brother Jalal 
Uddin. The plaintiff Sought partition on 
the ground that she had a share in this proe 
perty as one of the heirs of her father 
Amir Uddin. The defence was that Amir 
Uddin had gifted the property to Mst. 
Zainab in the year 1900, and that sub- 
sequently Mst. Zainab had gifted it to Jalal 
Uddin in 1934. On this plea being raised, it 
was stated in oral pleadings in the trial 
Court that the gift executed by Amir Uddin 
in favour of Mst. Zainab was denied and it 
was said that even ifit was proved, it was 
a fictitious transaction, that is to say the 
deed was nota real instrument of transfer 
but merely a colourable document not 
intended to effect any transfer. The con- 
téntion that the document was fraudulent 


institute a suit - 
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and intended tô defeat creditors, that is a 
attack based on s.53 of the T. P. Act was 
not put forward doubtless forthe reasons 
that such an attack involves the admission 
that the transfer is a real transfer, and a 
document intended to effect a real transfer 
but with a view to fraud is only voidable 
at the option of the creditors. 

The learned Munsif came to the conclu- 
‘sion that the deed of gift executed by Amir 
Uddin on February 3, 1900, was a fictitious 
and colourable document. The lower Ape 
Pellate Court after a consideration of the 
whole of the evidence has come %o the cone 
clusion that the document is not fictitious 
and colourable. Prima facie this is a find- 
ing of fact not assailable in second appeal. 
Learned Counsel for the appellant, however, 
puts forward the contention that this is one 
of those cases in which the proved facts 
upon the record do not warrant the infer- 
ence of fact drawn from them. 

In effect learned Counsel concedes that 
the inferences of fact drawn by the learned 
Civil Judge cannot be assailed in the 
manner he suggests because his main line 
of attack on the finding is that the learned 
Oivil Judge has discarded a piece of evi- 
dence by which he was really bound. I 
shall come to this piece of evidences in due 
course, and it is really the only piece of 
evidence which requires consideration in 
the case, 

The facts upon which the finding of the 
fact of the lower Appellate Court has been 
arrived at are as follows : 

Mst. Zainab was married to Amir Uddin 
in 1884. On January 15, 1900, one Ram 
Charan sued Amir Uddin to recover the 
amount of certain debts and applied for 
attachment before judgment. Two days 
later he obtained an injunction restraining 
Amir Uddin from transferring any of his 
property which waseserfed on Amir Uddin 
on January 18. This was the position when 
on February 3, 1900, Amir Uddin executed 
a deed of gift of the house in suit in favour 
of his wife Mst Zainab, admitting the 
existence of a dower debt due by him to her. 
On February 10, Ram Charan got a decree 
for Rs. 1,600. Thereafter at the end of 1800 or 
beginning of 1901 Amir Uddin made an 
application in insolvency, That application 
was dismissed on February 12, 1901, on 
the finding that Amir Uddin was in posses- 
sion of the property and that the deed of 
gift executed by him in favour of his wife 
was fictitious. That order or judgment is 
not inter ‘partes and was rightly left out of 
consideration by the learned Civil Judge. 
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On October 9, 1903, Mst. Zainab obtained 
mutation in respect of the house, the name 
of Amir Uddin being struck off. 

Ata later date come time in 1905 or 1906 
Ram Charan proceeded to execute hia 
decree by attachment of the house in suit. 
Musammat Zainab thereupon filed an 
objection under the provisions of O. XXI, 
r. 58 but on May 28, 1906, her objection was 
dismissed on the finding that the house in 
dispute did ot belong to her but did belong 
to the judgment-debtor Amir Uddin. In 
tke ordinary way it would have been the 
duty of Mst. Zainab to institute a declara- 


„tory suit under the provisions of O. XXI, 


r. 63, and failing the institution of such a 
suit, O. XXI, r. 63 provides that the order 
in the objection case shall be conclusive, 
Such a suit is to be instituted within one 
year. Before that year could elapse, and 
in fact within a fortnight of the dismissal 


of the objection the amount of the decree 


was paid up, and in consequence the attach- 
ment was withdrawn. The learned Civil 
Judge has held that in these circumstances 
the order of the Subordinate Judge in the 
objection case does not make the matter 
final and is not at all binding with regard 
to the fraudulent nature of the deed of gift, 
In effect an order under O. XXI, r. 63 is 
really final as to the title of the objector 
rather than as to the fraudulent nature of 
the deed of gift, andin any case the ques- 
tion in issue in the present suit was not 
whether the deed of gift was fraudulent but 
whether it was fictitious. 

Subsequently on October 19, 1915, Amir 
Uddin and Mst. Zainab executed a morte 
gage of the house in dispute and in 1920 it 
is said that Amir Uddin died in this very 
house. In 1933 Mst. Zainab redeemed the 
mortgage of 1915 by payments out of Court 
made by Jalal Uddin, and finally on 
December 7, 1934, Mst. Zainab executed a 
deed of gift in favour of Jalal Uddin. 

The learned Civil Judge taking all these 
facts into consideration was of the opinion 
that the deed of gift was genuine and not 
fictitious. In regard to the decision of the 
objection case in 1906 he held that inas- 
much as the attachment was withdrawn 
within the period of limitation for filing 
a suit, it was no longer necessary for 
Mst, Zainab to institute a delaratory sait, 
and therefore the finding in the objection 
case lost its finality, and in fact ceased to 
have any effect. 

The main argument which has been put 
forward in this appeal is an attempt to 
restore force to the judgment in the 
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objection case. In order to be able to 
give some strength to ihe argument that 
the facts on the record do not warrant 
the conclusion of fact arrived at, learned 
Oounsel attempts to draw a distinction 
between cases in which the claim of the 
objector has been allowed and it is for 
the decree-holder to institute a suit and 
eases in which the objection has been 
dismissed and it is for the objector to 
institute such a suit, He cohtends that 
although it may not be necessary for the 
objector to institute a suit against the 
decree-holder in cases where the attache 
ment has for any reason been withdrawn 
within the period of limitation for filing a 
suit, it is nonetheless necessary for tbe 
objector to institute such a declatory suit 
making the judgment-debtor a defendant. 
Learned Counsel has not been able to put 
forward any decision of any High Court 
to that effect. In Mulla’s Commentary on 
the Civil P, ©., (10th Edition at p. 785) 
the learned Commentator in a paragraph 
headed “Suit not necessary if the property 
is released from attachment within the 
pericd of limitation” sums up the result of 
a number of cases as follows: 

“Where after an order disallowing the 
claimant’s claim and directing the attache 
ment to continue, the attachment ceases 
within the period of one year from the 
date of the order, e.g., by reason of the 
dismissal of the application for executian 
under r. 57 above for default of prosecu- 
tion or by reason of the withdrawal of 
attachment on payment by the judgment- 
debtor to the decree-holder of the amount 
of the decree, it is not incumbent upon 
the claimant to institute a suit under this 
rule or to prosecute the suit if he has 
already brought one, and will not be affected 
by any of the consequences which result 
from a failure to institute a suit under 
this rule”. That is te sayin sucha case 
the order which had been made in the 
objection cass ceases to be conclusive. 

In my opinion there was no necessity 
for Mst. Zainab to institute any euit for 
a declaration and the order in the objection 
case is entirely without effect and was 
rightly discarded by the lower Appellate 
Court as a piece of evidence bearing on 
the® question whether or not the execution 
of the deed of gift by Amir Uddin was a 
fictitious transaction. 

Learned Counsel for the appellant has 
sought to base some arguments on s. 53 of 
the T. P. Act and s. 84 of the Indian 
Trusts Act. It is sufficient to say that 
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s. 53 could have no appfication to this 
case it being the definite case of the 
plaintiff that the deed of gift was fictitious. 
and not that it was voidable as executed 
with fraudulent intention. As regards 8. 384 
any argument based on that section proceeds 
on the assumption that the document in, 
question has been assailed or is liable to 
be assailed under 5,53 as executed with 
the intent to commit fraud. 

Learned Counsel has concluded by the 
general argument that the facts which have 
been set qut, discussed and considered 
in thelowerMppellate Court’s judgment do 
In my 
opinion this is the weakest line of attack 
possible upon a finding of fact, The find- 
ing of the lower Appellate Court is based 
on a consideration of all the facts, and 
I am not prepared to say that on a 
reasonable consideration of those facts it 
is not a possible conclusion that the deed 
of gifl was a genuine document intended 
to effect a transfer of the property in 
favour of the donor's wife, Mst, Zainab. 
In these circumstances the lower Appellate 
Court righly held that the plaintiff's claim 
to partition of the property could not 
succeed and therefore dismissed the plain- 
tiff’s suit. 

I find no force in the present appeal 
which is really concluded by findings of 
fact and I dismiss it accordingly with 
costs. 

D; Appeal dismissed, 


— 


whe MADRAS HIGH COURT 
Oivil Revision Petition No. 1048 of 1938 
April 24, 1940 
Horwitt, J. 
GANAPATHI BHATTA—PETITIONER 
veTSRS 
A.M. L, D'SOUZA. AND oraERs— 
RESPONDENTS 

Madras Agriculturésts’ Relief Act (IV of 1938), 
8. æ 19— Word ‘judgment-debtor", if includes his as- 
signee. 

The word “judgment-debtor” in s. 19, Mad. Agri, 
Relief Act, does not include the assignee of a judg- 
ment-debtor. Hence the purchaser of the equity of 
redemption from the judgment-debtor is not entitled 
to the benefit of 8.19. 13 Ind. Oas. 659 (2), relied on. 
Panduranga Mudaliar v. Vythilinga Reddi (1), ex- 
plained. 182 Ind. Cas. 879 (3), distinguished. 


O. R. P. to revise an order of the District 
Munsif, Karkal, dated July 26, 1938, 


Mr. K, Srinivasa Rao, for the Petitioner. 


Messrs, V. Thyagarajan and G. A. Pais, 
fer the Respondents. 


1941 - 


Order.—The first respondent obtained a 
mortgage decree, and the petitioner purchas- 
ed the equity of redemption from the Recei- 
ver in the insolvency of the judgment-debtor. 
The petitloner applied in R. I. A. No, 470 
of 1938 on the file of the District Munsif of 
Karkal under s. 19, Mad. Agri. Relief Act, to 
have the decree debt scaled down as against 
him. The lower Court held that he was not 
a judgment-debtor and that therefore s. 19 
did not apply to his debt. Section 19 says : 

“Where before the commencement of this act a 


Court has passed a decree for the repayment of a debt, 
it shall, on the application of any jufgment-debtor 


who is an agriculturist.......... apply the provisions of 
this act to such decree and......... amend the decree 
accordingly.....s0. n 


It is thus seen that the petitioner cannot 
have the advantage of this section unless he 
is a judgment-debtor. The Agri. Relief Act 
does not define the word ‘judgment: debtor’ 
and so we must take it that the ordinary 


meaning is assigned to that expression. 


“Judgmentsdebtor” is defined in the Civil 
P. O. (Act V of 1908) in s. 2 (10) as meaning 
“any person against whom a decree has been 
passed or an order capable of execution 
has been made.” Olearly, the petitioner 
is not a judgment-debtor in that sense. 
The learned Advocate for the petitioner 
has referred to an old ruling of this Court 
in Panduranga Mudaliar v. Vythilinga 
Reddi (1),in which it was held that the 
provisions of s. 258, Civil P.O., Act XIV. 
of 1882, applied not only to judgment-deb- 
tors but to those claiming through them or 
in their right. But even there it was not 
said that persons claiming through judg- 
ment-debtors were also judgment-debtors. 
It only says that s. 258 applied to those 
claiming through them and in their right as 
well as to judgment-debtors, Weare how- 
ever, not concerned with the Code asit stood 
then; but with the present Oode. It cannot 
be said that there is dnything in the present 
Code which suggests that ‘“‘judgment-deb« 
tor” may sometimes mean more than it is 
defined to mean. No example has been 
cited to me in which a wider meaning has 
been given to the word “judgment-debtor” 
than is found in the definition itself. It 
was expressly held in Thiruvengadan Pillai 
v. Venkatasubbiah, 13 Ind, Cas. 659 (2), that 
in O. XXI, r. 58 ‘‘judgmentedebtor” does 
not include the assigneo of a judgment-deb- 
tor. 


Reliance has been placed on a decision of 
this Court in Perianna Goundan Y. Sellappa 


(1) 30 M 537; 17M L J 417. 
(2) 13 Ind. Cas, 859. 
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Gounden (3), which is a decision under this 
very Act, The learned Judges there were 
not concerned with the definition of judg: 
-‘ment-debtor, but with the definitions of 
“debt” and “debtor.” There, the purchaser 
of the equity of redemption was made 2 
-party to the suit and a decree was passed 
against him ; and so he was undoubtedly 
a judgment-debtor ; but it was argued in 
that case that as he was uot liable person- 
ally, his property only being liable, he was 
not a debtor. That argument was repelled; 
and it was held that there was nothing in 
the Mad. Agri, Debt Relief Act which dis- 
tinguished between a personal obligation to 
pay a debt and anebligation under which 
only a man’s property is liable. This appli- 
cation was therefore rightly decided; for the 
petitioner was not entitled to the benefit of 
8. 19. The petition ig accordingly dismissed 
with costs. g 

N.“8. Petition dismissed. 

(3) (1938)2 MLJ 1088; 182 Ind. Cas. 879; A I R 
1939 Mad. 186; I L R (1939) Mad. 218; 48 L W 954; 
(1939) M W N 106; 12 R M 203. 





ALLAHABAD HIGH COURT 
Execution First Appeals Nos. 33 of 1937 
and 164 of 1938 
August 2, 1940 
OOLLISTER AND BAJPAI, JJ. 
RAMCHANDRA AND ANOTAER—JUDGMENT- 
DEBTORS—ÅPPELLANTS 

4 versus 
RAM LAL AND ANOTHERB-~DEOREE-HOLDERS— 
RESPONDENTS 

Appeal—New plea—Mixed question of law and 
fact cannot be raised for first time—Point that 
transfer was invalid having been made when property 
was under control of Collector having powera under 
Sch. ITI, Paras, 1 to 10, Civil Procedure Code (Act 
V of 1908), is a mired question of law and fact— 
Interpretation of Statutes—Nothing is to be added 
or taken out of Statute—Civil Procedure Code (Act 
YV of 1908), O. XXI, r. 131—“ Charge,” covers one 
created by operation of law—Sale by judgment- 
debtor, of attached property—Part cansideration left 
with vendee to be paid to vendor's decree-holder—If 
there is debt due by vendee to vendor and such debt, 
if secured by charge—Garnishee proceedings, whether 
applicable, 

A point that a certain transfer was invalid þe- 
cause it was made during the time that the property 
was under thecontrol of the Collector, who could 
perform the powers conferred on him by Paras. 1 to 
10 of Sch. HI, Civil P O., is a mixed questio® of 
law and fact and cannot be allowed to be taken for 
the first time in appeal. [p. 748, col. 1.] 

One of the elementary rules of construction of 
statutes is that nothing is to beadded to or to be 
taken froma statute unless there are adequate 
grounds to justify the inference that a Legislature 
intended something which it omitted to express. 
178 Ind. Cas, 472(2), relied on, [p. 748, col. 2.] 
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There is no warrant for restricting the word 
“charge’ in r, 131, O. XXI, Civil P. O., toa charge 
created by act of parties only. It covers charge 
created by operation of law as well. [ibid.} 

Where a judgment-debtor has sold attached prop- 
erty andleft a part of the consideration with the 
vendee for payment to the decree-holder of the 
vendor, thereis a debtdue by the vendee to the 
vendor but as such debt is secured by charge with- 
in the meaning of r. 131, O. XXI, garnishee pro- 
ceedings*are not applicable. Madho Das v. Ramji 
Patak (1),relied on. ([p. 747, col. 2.] 

All that s. 64, Civil P. O., provides is that claims 
-enforceable under the attachment will remain un- 
affected by the private transfer and the attaching 
-creditor can proceed to enforce his claim under the 
attachment irrespective of the transfer. It is not 
open tothe attaching creditor to say that a private 
transfer does not bring about all the consequences 
which it does ordinarily brifg about and at the 
same time certain covenants in the sale-deed are 
-binding and can be taken advantage of by the attach- 
ing creditor. [p. 749, col. 1.) 


Ex. F, A. from a decision of the Civil 
Judge, FarrukhaBad at Fatehgarh, dated 
November 17, 1936. 


Mr. Babu Ram Awashi, for the Appellants. 
Mr. G. S. Pathak, for the Respondents, 


_ Bajpai, J. — This appeal is connected 
in agsense with First Appeal No, 164 of 
1938. First Appeal No. 38 of 1937 was filed 
in this Court against the decision of the 
Civil Judge of Fatehgarh dated Novem- 
ber 17, 1936. Appeal No. 164 of 1938 was 
filed in the Court of the District Judge of 
Farrukhabad against the same decision of 
the Civil Judge. Presumably, the appel- 
lants were in doubt as to whether the 
appeal lay to this Court or to the Oourt of 
the District Judge and that is why they 
filed two appeals, but later they moved 
“this Court that the appeal pending in the 
Court of the District Judge be transerred 
to this Court and be connected with the 
first appeal pending in this Court. This 
prayer was granted and that is why we 
have two first appeals before us, but both 
of them as we said before, are against 
the same decision. One judgment there- 
fore will govern both the first appeals; as 
a matter of fact, there is necessity of 
delivering only one judgment in the appeal 
pending in this Court, the other appeal 
will require under the circumstances of 
‘the case no order whatscever. The appeal 
“before us is by two persons Ram Chandra 
‘and Ramesh Chandra who are described as 
garnishees and the respondents are Ram 
Lal and Nathu Lal who are described as 
decree-holders. On January 31, 1927 Rohan 
Lal and his son Ram Lal obtained a sime 
ple money decree against Gulzari Lal 
and Gendan Lal. This decree was put 
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into execution on March 5, 1927 against 
the judgment-debtors, and on February 11, 
1928 execution was transferred to the 
Gollector under s. 68, Civil P. O., because 
the proceedings were aimed against the 
ancestral property of the judgment-debtors. 
The zemindari property was attached. 

On April 29, 1929 Gulzari Lal and 
Gendan Lal sold the attached zemindari 
property to Ram Ohandra and Ramesh 
Chandra for a sum of Rs. 8,600 and, out 
of this sum, Rs. 4,400 odd were left in 
the hands of Ram Ohandra and Ramesh 
Ohandra vehdees for payment to the decree- 
holders of Gulzari Lal and Gendan Lal, 
namely Rohan Lal and Ram Lal. This 
sale deed was attested by Ram Lal and 
we shall not be far wrong in assuming 
that Ram Lal the decree-holder was a 
consenting party to the sale because he 
thought that the vendees would satisfy 
the decretal amount. The execution case 
before the Collector was struck off on 
June 27, 1929. There was another infruc- 
uous application of March 19, 1932 and 
after that there was another application 
of May 15, 1933 where proceedings were 
aimed against Ram Chandra and Ramesh 
Chandra, the purchasers of the zemindari 
property belonging to Gulzari Lal and 
Gendan Lal. The prayer of the decree- 
holders was that the decretal amount should 
be realized by the arrest of Ram Chandra, 
Nothing was said about Ramesh Ohandra 
because he was a minor. On May 17, 1933 
Ram Ohandra was brought before Oourt 
under arrest and then he made several 
objections to the application of Rohan 
Lal and Ram Lal the decree-holders. These 
objections were upheld by the Oivil Judge 
on September 22, 1933. There was an 
appeal by the deereesholder and the learned. 
District Judge agreed with the Court below 
on the validity of theeobjections raised by 
Ram Chandra, but he was of the opinion 
that the proper proceedings that ought to 
have been taken by the decree-holders 
were garnishee proceedings as contempted 
by O. XXI, r. 131 and subsequent Rules 
of the Civil P. ©. and not by means 
of a direct attempt to arrest Ram Chandra. 
He, therefore, remanded the case to the 
trial Court with the direction“‘that garnishee 
proceedings may be started against Ram 
Ohandra.” 

We now coms to the application of Sep- 
tember 29, 1936—the application which 
has given rise to the present appeal, By 
this time Rohan Lal had died and his second 
son Nathu Lal was brought on the record 
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a8 a decree-holder, Ram Lal and Nathu 
Lal respondents before us moved the 
Court of the Civil Judge to issue a notice 
to Ram Chandra and Ramesh Ohandrd@ 
under O. XXI, r. 131, Civil P. O., calling 
upon them to appear before the Court 
and show cause why they should not pay 
the debt due from them to Gulzari Lal and 
Gendan Lal in Court so that the amount 
may be paid to Ram Lal and Nathu Lal 
and thus their decree against Gulzari Lal 
and Gendan Lal may be Satisfied. When 
the Court below issued such agotice and 
when Ram Ohandra and Ramesh Chandra 
appeared in Court to show cause, they said 
that no debt was due by them to Gulzari 
Lal and Gendan Lal, and if there was a 
debt it was secured by a charge and was 
outside the scope of O. XXI,r.131. They 
further said that they were not personally 


liable and the debt, if any, due to Gulzari ` 


Lal and Gendan Lal was barred by time. 
The minor Ramesh Ohandra raised a fur- 
ther plea that he was a minor at the time 
of the sale deed of April 29, 1929 and 
therefore no liability under the contract of 
sale could be enforced against him in any 
shape or form. 

The Court below did not decide the 
objections of Ramesh Chandra at all be- 
cause it appears that the garnishee proceed- 
ings in the Court below were confined to 
Ram Ohandra alone and we have, there- 
fore, not got to decide the objections of 
Ramesh Ohandra, The order that has been 
passed by the Court below is that the 
objection of Ram Chandra be dismissed 
and a garnishee order be prepared as prayed 
and a garnishee order seems to have been 
prepared against Ram Ohandra alone. Both 
Ram Ohandra and Romesh Chandra have 
appealed and learned Counsel on their 
behalf has taken four Points before us. He 
once again says that there is nodebt due 
from his clients to Gulzari Lal and Gendan 
Lal and that even if there was any debt, 
the debt was barred by time. He fur- 
ther contends, that the debt arose out of 
certain void proceedings, namely the sale 
of April 29, 1929, and this sale was ins 
competent because of the provisions of 
para. 11 of Sch. IIL inasmuch as the Ool- 
lector could exercise in respect of the 
judgment-debtors’ immovable property the 
powers conferred on him by Paras. 1 to 
10 of Sch, III, Finally, it was contended 
that if a debt came into existence the 
Jebt was cecured by a charge and garnishee 
proceedings could not be taken. 

We have no doubt whatsoever that when” 
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under the sale deed Ram Ohandra coven- 
anted to pay Rs. 4,400 odd out of the 
entire sale consideration to the decree- 
holders of the vendore, a debt in the 
shape of unpaid purchase money was create 
ed. This wasthe view ofthe lower Appel- 
late Court on July 22, 1936 when that 
Court remanded the case to the trial Court 
for starting garnishee proceedings. If 
authority were needed for this proposition, 
it is to be found in Madho Das v. Ramji 
Patak (1) where it was held that where 
money was due by a vendee to his vendor 
the vendor's claim against the vendee 
emay be attached and sold in execution 
of a decree against “the vendor as a debt 
under the Civil P. O. It was then said by 
the appellants that, if this debt was a 
simple money debt, it was barred by time. 
The submission is that it, came into exis 
tence on April 29, 1923 and could be ree 
covered within six years of that date (the 
debt was evidenced by a registered docu- 
ment and therefore the pericd of limitation 
applicable is six years). The present 
application was filed on September 29, 
1936, more than six years after the creation 
of the debt and, as such, was not recover 
able. The Court below did frame an issue 
on this point. The issue was: 

“Whether the right of the judgment-debtor to 
proceed against the objector Ram Ohandra pər- 
sonally is barred by time ? 

When however that Oourt proceeded to 
determine the issue, it decided a ¿different 
matter altogether. It said that the origis 
nal garnishee application was filed in time 
and without discussing the point as to 
whether the debt due from the garnishees 
was barred by time or not decided the 
question in favour of the decree-holders by 
saying that the garnishee application was 
in time. Mr. Awasthi on behalf of the 
appellants has a grievance against the 
manner in which the plea of limitation 
was decided by the Ocurt below. It is 
however contended by Mr. Pathak on be- 
half of the respondents that the point 
was never argued before the Court below 
in the way in which it has been argued 
here, because, if it had been so argued, 
there is no reason why the learned Civil 
Judge should not have given a finding 
on the point. Even here Mr. Awasthieat 
one stage said that the application of the 
decree-holdere was barred by time which 
impHed that the garnishee application was 
not filed in time. It is pointed out by 
learned Counse! for the respondents that 


(1) 16 A 286; A W N 1894, 84, 
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that is the only way in which the matter 
was put before the Court below, Mr, Pathak 
then contends that there is abundant mate- 
rial on the record from which it could be 
` shown that Ram Obhandra acknowledged 
the liability and that the acknowledgments 
were made within time. Our attention is 
drawn to an application of Ram Ohandra 
printed at p. 3 of our record. In this appli- 
cation Ram Chandra says hat Gulzari 
Lal and Gendan Lal sold certain pro* 
perty to Ram Chandra and out of the 
sale consideration, a sum of Rs, 4,400 was 
left in deposit with him, This application 
was made on May 17, 1933 within sixe 
years of April 29, 1929 and the present 
application is within six years from May 
17, 1933. We have come to the conclu- 
sion that under the. circumstances of the 
case it would not be fair to the respondents 
to hold that the debt due from Ram Chandra 
had become time-barred on September 29, 
1836 when the present application for 
garnishee proceedings was made. There 
might be several such acknowledgments 
‘and there might be some oral evidence on 
the point to connect the acknowledgments 
with the liability under the debt and as 
the point does not seem to have been argued 
on this footing in the Court below, we are 
prepared to accede to the contention advanc- 
ed on behalf of the appellants that the debt 
against them had become irrecoverable by 
lapse of time. ° 
The third point that the transfer of 
April 29, 1929 was invalid because it 
was made during the time that the pro» 
perty was under the control of the Collector, 
who could perform the powers conferred 
on him by Paras. 1 to 10 of Sch. II, 
Civil P. O., was not taken in the Court 
below or in the grounds of appeal before 
us. We refused permission to Mr, Awasthi 
to argue this point because we are convinced 
that it would have seriously prejudiced the 
other side ipasmuch as they were prevented 
from giving evidence on this point owing to 
the attitude adopted by the appellants, It 
is now too late in the day to take this point 
and say that this involves only a pure quese 
tion of law not dependent on facts, The 
question is a mixed question of fact and 
lay and ought to have been taken up in 
the Court below. Wenowcometo the last 
and perhaps the most important question in 
the case. The contention of the appellants 
is thatifa debt was created by the sale deed 
of April 29, 1929, a debt by which Ram 
Chandra became a debtor and Guilzari Lal 
and Gendan Lal became creditors, then the 
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debt was secured by a charge, The learn» 
ed Judge of the Court below repelled this 
contention on the ground that 

e “the word ‘charge’ mentioned in r. 131 relates 
to charges secured by instruments, that is charges 
arising out of a contract simultaneously with the 
debt in question. It cannot relate to charges 
which arise subsequently under certain circumst- 
ances by subsequent conduct of the parties, 
according to law.” 

He is of the view that a charge creat- 
ed by operation of law is not within the 
purview of r. 131 and that that Rule 
covers only such charges which are the 
result of dhe act of parties. Now ‘charge’ 
js defined by s. 100, T. P. Act, and it 
is said there that where immovable pro- 
perty of one person is by act of parties 
or operation of law made security for the 
payment of money and the transaction 


“does not amount to a mortgage, the latter 


person is said to have charge on the pros 
perty etc. etc. There does not seem ta be 
any warrant for restricting the word ‘charge’ 
in r. 131 to a charge created by act of 
parties only. One of the elementary rules 
of construction of statutes ia that nothing is 
to be added to or to be taken from a statute 
unless there are adequate grounds to justify 
the inference that a Legislature intended 
something which it omitted to express. 
In Kamalaranjan Roy v. Secretary of 
State (2), their Lordships observed: 

“The Court cannot put into an Act words 
which are not expressed and which cannot reason- 
ably be implied on any recognized principle of 
construction. That would be a work of legislation, 
not of construction and outside the province of” 
the Oourt.” 

We can see nothing in the words of 
r. 181 or anything inthe principle under- 
lying the garnishee orders which would 
justify usin holding that the word ‘charge’ 
occurring in that Rule is limited to a 
charge created by act of parties, Reliance 
is placed by thé anpellants on s. 55 (i) 
(b), T. P. Act, and it is argued that, where 
ths ownership of the transferred property 
has passed to the buyer before payment 
of the whole of the purchase money, the 
seller is entitled to a charge upon the pro» 
perty in the hands of the buyer for the 
amount of the purchass momey or any part 
thereof remaining unpaid, and the submise 
sion is that there was a charge on the 
property, a charge which was available to 
Gulzari Lal and Gendan Lal against the 


(2) A IR1938P O 281; 178Ind, Oas, 472; 66 I 
A 1; (1939) Kar. (PO) Sup. 1; I L R (1939) 1 Oal 
222; 1938 O L R 505; 1988 ALR 905; IRP OG 
108; 19 PL T 86l; 5 B R 165; 680 LJ 505; 430 
AA aus (1939) IM L J 1; (1939) M WN’ 148- 
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purchasers Ram Chandra and Ramesh 
Chandra to the extent of the purchase money 
that was left in the hands of the buyers for 
the payment of the decree and that charges 
could be enforced against the property in 
the hands of the buyers. Learned Counsel 
for the respondents then said that it was 
open to the decreesholders Ram Lal and 
Nathu Lal to ignore the transfer made by 
Guizari Lal and Gendan Lal under the pro» 
visions of s. 64, Civil P. O. This undoubt= 
edly is true, but if the transfer is ignored 
the debt is also cancelled. It is, however, 
contended that all that s. 64, Civil P. O., 
enjoins is that the private transfer contrary 
to the attachment is void as against all claims 
enforceable under the attachment and is not 
void absolutely. It is, therefore, permissible 
to the attaching creditor to take advantage 
of the covenants contained in the private 
transfer and to say that if those covenants 
are fulfilled, the private transfer will not 
be challenged by the attaching creditor, 

We cannot agree with this contention 
because that would imply that the attach- 
ing creditor can accept the transfer for 
certain purposes and can ignore it for 
cther purposes. The argument amounts 
to this that as the transfer is illegal there 
was, therefore, no charge so far as unpaid 
purchase money was concerned, and yet 
because the transferee undertook to pay 
some money to the transferor that money 
was available in garnishee proceedings to 
the decree-holder. All that s. 64, Civil 
P. O. provides is that claims enforceable 
under the attachment will remain unaffect- 
ed by the private transfer and the attach- 
ing creditor can proceed to enforce his 
claim under the attachment irrespective 
of the transfer. It is not open to the attach- 
-ing creditor to say that a private transfer 
dces not bring about al} the consequences 
which it does ordinarily bring. about 
and at the same time certain covenants in 
the sale deed are binding and can be taken 
advantage of by the attaching creditor. 
The result of what we have said is that a 
charge, such as is contemplated by 
O. XXI, r. 131, Civil P. C„ did arise in 
conneciion with the debt and therefore 
garnishee proceedings were not applicable. 
We, therefore, allow this appeal and set 
aside the order of the Oourt below directing 
that a garnishee order be prepared. The 
application of Ram Lal and Nathu Lal is 
dismissed with costs throughout. - 

D, Appeal allowed. 
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BOMBAY HIGH COURT 
Second Appeal No. 107 of 1939 
July 3, 1940 
BRooMTIELD AND DIYATIA, JJ. 
GOKAK MU NICIPALITY—DEFENDANT 
— APPELLANT 
VETSUS 
RAJARAM SHRIDHAR KULKARNI~ 
PLsINTIeF--RESPONDENT e i 
Master and servant—Employee of local body—~ 
Damages for wfongful dismissal—Cause of action, 
when arises—Employee liable to be dismissed at 
month's notice—He cannot until he is superannuated, 
claim toremain in service—No contract to employ 
for any definite period—Wrongful dismissal—Bm- 
ployee would bs entitled to damages for period of 


“notice only. 


In the casa of the di8charge or dismissal of an 
employee of a local body a cause of action for 
damages for wrongful dismissal arises when there 
has been a breach of any provision, whether con- 
tained in a statute or rule made under the statute, 
which may fairly be regarded as forming one of 
the conditions of service, and * affecting the tenure 
of office of the employee concerned. [p. 751, col. 2. | 

No person can put forward aclaim toremain in 
service until he is superannuated if one of the con- 
ditions of his service is that he is liable to be die- 
charged ata month's notice provided that certain. 
formalities are complied with. [p. 753, col. L] 

In actions for wrongful dismissal the plaintif 
may recover the wages for the whole unexpired 
period of service, though if he has obtained or 
might reasonably have obtained other occupation, ' 
this is to be taken into account, Where, however, 
there was no contract to employ the plaintiff for 
any definite period, the plaintiff would be entitled 
kh damages for the period of notice only, [p, 753, 
col. 2.) 


B. A. from the decision of the Assistant 
Judge, Belgaum, in Appeal No, 208 of 
1937. 

Messrs. J. C. Shah and H, FP. Muddireddi, 
for the Appellant. 

Mr. H. B. Gumaste, for the Respondent. 


Broomfleid, J.—We are concerned in 
this second appeal with questions of soma 
importance in connection with the condi- 
tions of service of Municipal employees and 
the right of tha Municipality to discharge 
its employees. The plaintiff who is now tha 
Tespondent was a school teachet in the sere 
vice of the Gokak Municipality. He was 
appointed in 1920, apparently for one year 
in the frst instance though the evidence ag 
to this is not very clear. He was, however, 
allowed to continue in service until the 
year 1933. Oa April 29, 1933, there) was 
a resolution of the School Committee® to 
the effect that the plaintiff should be served 
with a notice to show cause why his 
services should not be dispensed with. The 
reagon for the resolution purported to ba 
that he had not passed his B, T, (Bachelor 
of Teaching) and was not abie to teach 
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Kanarese. On April 30, the next day, 
there was a special general meeting of the 
Municipality at which it was resolved to 
give the pleintiff one month's notice and 
remove him from service. The reasons for 
this resolution as stated in the minutes of 
the meeting were that the plaintiff had 
been directed to learn Kanarese in the year 
1926 and had failed to do this and hed, 
therefore, obtained increments of pay ille- 
gally, that his services were considered 
unnecessary inasmuch 4s many Kanarese 
knowing graduates were available and that 
it was in the interest of retrenchment that 
he should be removed from service. = 

This special generalemeeting had been 
summoned by a notice dated April 25. 
The plaintiff's case was not mentioned in 
the agenda, but item No.9 of the agenda 
before the meeting was ‘Subjects to be 
taken up with the’permission of the Presi- 
dent,” It appears that at the meeting the 
President gave permission for this matter 
to be discussed. A notice dispensing with 
the plaintiff's services was issued on May 3, 
and his services were dispensed with from 
June 30. On November 28, he filed a suit 
claiming Rs. 2,000 as damages for wrongful 
dismissal, ‘The basis of his claim as stated 
in tke plaint was that he was a permanent 
teacher and that the Municipality was 
under a legal obligation to continue his 
services till he was at least fifty-five years 
of age. The defendant Municipality in their 
written statement relied on r. 156 of the 

. rules made under s. 46, Bombay District 
Municipal Act of 1901. This rule is as 
follows : 

“Every Municipal officer or servant is liable to 
discharge at one month's notice, but, except with 
the concurrence of the President and the sanction 
of the Municipality, no officer or servant whose 
salary exceeds Rs. 10 shall be discharged before 


he has reached the age of fifty-five, Explanation: 
Discharge does not include dismissal.” 


The trial Court raised an issue : 

“Does plaintjfi prove that the defendant Munici- 
pality was under a legal obligation to continue his 
services till plaintiff was fifty-five year of age ?” 


A finding was given on that issue in 
favour of the plaintiff and damages were 
awarded to the amount of Rs. 1,584, This 
decree was confirmed in appeal by the 
Asf@istant Judge of Belgaum. In this second 
appeal by the Municipality, the first point: 
that has been argued is that the plaintiff 
cn the facts alleged and proved could have 
no cause of action, Reliance was placed on 
a decision of the Allahabad High Court 
Municipal Board of Shahjakanpur v, Sukha 
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Singh (1), That was a case in whick 
the Secretary of a Municipality brought 
an action for a declaration that he had not 
been legally dismissed and that he was still 
the servant of the Board and entitled to 
continue drawing his salary. It was found 
that there had been certain irregularities 
in the proceedings because three of the 
members of the Board had not received 
timely notice of the meeting at which the 
services of the Secretary were dispensed 
with. It was held by the High Court that 
failure the Municipality to observe 
strictly thè rules and regulations in the 
ecndact of its business did not afford the 
Plaintiff a ground for maintaining his suit. 
This case, however, is no authority for the 
proposition that a breach of the rules would 
not have entitled the plaiatiff to bring a. 
suit for damages for wrongful dismissal}, 
That point was expressly left open in the 
judgment (see p. 442* of the report), I may 
note that the Court also declined to make 
any pronouncement one way or the other 
on the question whether the plaintiff in 
that case who was the Secretary of a Muni- 
cipality stood in the same position as a civil 
servant, 8. e., a servant of the Crown in res- 
pect of liability to be dismissed at pleasure 
with no right to maintain a suit for 
damages. < 

The questicn of the right of a dismissed 
servant of a local authority to sne for 
damages was also considered in Prabhu Lal 
v. District Board, Agra (2). The facts there 
were that the Secretary of a District Board 
was dismissed contrary to the provisions 
ofs. 71, Local District Boards Act, which 
provided that the Secretary could only be 
dismissed by a special resolution passed by 
a vote of not less than two-thirds of the total 
number of membere of the Board. The dis- 
missal was also alleged to be contrary to a 
rule made under the Act which provided 
that no officer or servant should be dismiss- 
ed without a reasonable opportunity being 
given him of being heard in his own de- 
fence. It was held by the High Oourf that 
the breach of the statutory provision gave 
a cause of action for damages for wrongful 
dismissal but that the breach of the rule 
would give Do cause of action. The reason 
for the distinction made appears to be this. 
The general rule is that servants of the 


(1) I L R.(1987) All, 434; 169 Ind, Oas. 390; AT R 
1937 All. 264; 1937 A L J 153; 1937 A'L R 5238; 10 R. 


(2) IL R (1938) AH. 252; 175 Ind, Oas. 875; AIR 
1938 All. 276; 1938 A L J351; 1938 AL R505; LLR 
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Crown hold office at pleasure. But where 
the statute under which they are appointed 
itself places a limitation upon the Orown’s 
right to dismiss and contains provisions for 
the protection and benefit of an officer, a 
breach of such a statutory provision gives a 
cause of action, On the other hand, a mere 
non-compliance with rules does not give a 
cause of action because such rules are 
framed for the guidance of officers of the 
Govt. or the public authority and can be 
changed from time to time. 

No doubt this case dces afford, some sup- 
port for the argument put forward by Mr. 
Shah in this case. But it is to be observed 
that the learned Judges who decided the 
case treated the Secretary of the District 
Local Board as though he was on the same 
footing as a servant of the Crown and 
therefore prima facie subject to the rule 
that servants of the Crown hold office at 
the pleasure of the Orown. in Municipal 
Borough of Dhulia v. Ramchandra Bapuji 
(3), it was pointed out by this Court, after a 
discussion of various authorities, in parti- 
cular certain English cases, that it may 
well be doubted whether the rule in ques» 
tion applies to the employees of local bodies 
who are not properly speaking servants of 
the Crown at all. I may point out that the 
Bombay District Municipal Act of 1901 
iteelf differentiates between servants of the 
Govt. and Municipal servants, for instance 
in ss. 10 and 15. 
` In Municipal Borough of Dhulia v. Ram- 
chandra Bapuji (3) we held in effect that 
the conditions of service of the employees 
of local bodies must be ascertained from 
the special laws under which they were 
appointed. Itis true as Mr. Shah pointed 
out that in the particular case we were 
dealing with breach ofa statutory provie 
sion not the breach of, a rule. But we 
are not prepared to atcept Mr. Shah's argue 
ment that the case can be distinguished on 
that ground. In the case of Orown servants 
the prerogative of the Orown comes into 
play. It is quite reasonable to say in such 
a case that the general rule is that Crown 
servants can be dismissed at pleasure withe 
out giving a cause of action, and if any one 
alleges an exception to that rule, he must 
show that thereis an exceptionin a statute 
which is binding on the Crown. But if 
there is no general overriding principle of 
liability to dismissal at pleasure, if you 
have to look to the special law to ascersain 
what the conditions of service are, it is 


(3) IL R (1937) Bom, 867; 174 Ind. Cas. 643; A I R 
1938 Bom, 137; 39 Bom. L R 1269; 10 R B 477. 
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difficult to see why a distinction should be 
made between a statutory provision aud 8 
provision made by a statutory rule. Of 
course if there has merely been a breach of 
some rule dealing with matters of formality 
or procedure, it is reasonable to hold that 
the breach givesno cause of action against 
the local body. That wasthe csse in Muni- 
cipal Borough of Dhulia v. Ramehandra 
Bapuji (3). „But in the case of a rule like 
r. 156, with which we are concerned, which 
clearly affects the conditions of service of 
Municipal employees, on what principle 
can one say that it is immaterial whether 
the Municipality observes the rule or not? 
Rule 156 as well asthe cther rules which 
have been referred to in the argument has 
been made under s. 46 of the Act of 1901 
by which the Municipality has power to 
make rules not inconsistent with tha Act, 
among other things for th8 guidance of their 
officers and servants and determining the 
mode and conditions of appointing, punish- 
ing or dismissing any officer or servant. 
Why should one say that this rule which 
purports to confer important rights on the 
employees of the Municipality is merely 
framed for the guidance of the officers of 
the Municipality or of the Municipality 
itself ? It is worthy of note that the 
Municipality itself relied on this rule as 
the main defence tothe suit. It hardly lies 
in the mouth ofthe appellant therefore to 
argue that a breach of the rule would not 
give a discharged employee a cause of action. 
In our view in the case of the discharge or 
‘dismissal of an employee of a local body a 
cause of action for damages for wrongful 
dismissal arises when there has bean a 
breach of any provision, whether contained 
in a statute or rale made under the statute, 
which may fairly be regarded as forming 
one of the conditions ofservice, and affect- 
ing the tenure of office of the employee 
concerned. In the present case therefore if 
we had held that there had been a breach of 
this r. 156, we should have Held that the 
plaintiff had a cause of action for damages. 

But it is contended on behalf of the 
appellant, and we think rightly, that there 
has not in fact heen any breach of the rale. 
The rule means that the plaintiff was liable 
to be discharged provided it was done with 
the concurrence of the President and ‘the 
sanction of the Municipality. Now there ig 
no doubt that the President concurred. He 
presided at the meeting and he voted in 
favour of the proposal that tne plaintifi’s 
services should be dispensed with. It is also 
in our opinion that the 
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sanction of the Municipality was duly given 
in accordance with law. It was suggested 
at the trial that there had been some irre- 
gularities in the matter of giving notice of 
the meeting of the Municipality, The trial 
Judge said that the notice was not signed 
by one of the members and that ancther 
member said that he only saw the notice 
on the morning of April, 30. Whether he 
meant to say that the member who had not 
signed had not received the hotice is not 
clear, It appears that this member attended 
the meeting andthere is nothing to show 
that he complained of want of notice. Tha 
Assistant Judge was satisfied that there 
was noirregularity in tha matter of notics of 
the meeting. He says that the evidence show- 
ed that three days' clear notice was given. 

The questicn of dispensing with the 
plaintifi’s services was not mentioned in the 
agenda. But if tke relevant provisions of 
the Act are examined, it is clear that this 
did not constitute any breach of the lew. 
Section 26, sub-s. (3), provides in the case of 
special general meetings that the notice 
calling the meeting shall includefany motion 
or proposition mentioned in any written 
request made for such meeting. Subs. (8) 
provides that no proposition shall be dise 
cussed at any special general meeting unless 
it has been montioned in the notice con- 
vening such meeting except with the per- 
mission of the presiding authority. Now, in 
the present case, it appears that the special 
general meeting was summoned by the 
President himself, So that there was no 
question of a written request being made 
for convening the meeting. It was there- 
fore perfectly in order that this matter of 
the dispensing with the plaintiff’s services 
should be discussed at the meeting. Even 
if there had been a written request for 
the calling of a special general meeting 
in connection with this matter and even 
if there had been an omission to include 
the matter in the agenda, nevertheless the 
permission ef the presihing authority 
would have regularized the matter and given 
the Municipality the right to consider and 
deal with it. The evidence shows that the 
presiding authority ¿, e., the President hime 
self, did give permission, He was exa- 
mined as a witness and has stated so in 
s0 nM@ny words, 

I may also refer in this connection to 
B. 38 of the Act which provides that until 
the contrary is proved every meeting of 
the Municipality in respect of the proceed- 
ings whereof a minute has been made and 
Signed in accordance with the Act shall be 
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deemed to have been duly convened and 
held, The minutes in this case have been 
duly made and signed. Under these circum- 
stances it is hardly possible to argue and 
quite impossible to hold that the Municipa- 
lity was guilty of any breach of the provi- 
sions of r. 156. For some reason which we 
have found ourselves unable to understand 
the lower Courts persuaded themselves that 
r. 156 did not apply to the case and that 
the relevant rule was 157 which is this : 

“Every Municipal officer and servant is entitled 
to and may be required to retire on completion of 
30 years’ Munycipal service and shall in no case be 
permitted to remain in Municipal service if he has 
become physically, morally or mentally unfit for the 
due discharge of his duties.” 


It is manifest, we think, that this rule 
relates to superannuation and has nothing 
to do with discharge which is dealt with in 
1. 156. The learned Advocate who appears 
for the respondent did not argue that r, 157 
should be applied to the case but did suggest 
that it was really a case of dismissal under 
r. 145 rather than discharge under r. 156, 
Rule 145 says : 

“(1) No officer or servant shall be dismissed 
without a reasonable opportunity being given him of 
being heard in his defence, Any written defence 
tendered shall be recorded and a written order pass- 
ed thereon, (2) Every order of dismissal or confirm- 
ing a dismissal shall bein writing and shall spe- 
cify the charge or charges brought, the defence and 
the reasons for the order,” 


We think however that itis sufficiently 
clear from the proceedings that the plaintiff 
was not dismissed for misconduct under 
this rule but that his services were dispens», | 
ed with under r. 156. The failure to estabe 
lish that there has been any breach of 
the provisions of r. 156 is therefore fatal 
tothe plaintiff's claim. We do not think it 
necessary tosay very muchon the question 
whether plaintiff can be regarded as a. 
permanent servant, The lower Courts have 
taken the view that he-was and had a right 
to be continued in service until the age of 
fifty-five, but as far as we can see the cone. 
clusion has been arrived at on grounds 
which are entirely unjudicial. There is no 
contract between the plaintiff and the 
Municipality fixing the terms of his em- 
ployment. Allthat Mr. Gumaste was able 
to point out in favour of his alleged per- 
manency was that in his service book he 
has been described as permanent. But this 
is obviously merely in contradistinction to 
@ person temporarily engaged for some short. 
Period. The description in the service book 
clearly does not give the plaintiff any cone. 
tractual right to continue in service till 
fifty-five or for any period. In factr, 156- 
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is entirely indonsistent with’ any -plea to 
permanency of tenure in a strict legal sense. 
No person can put forward a claim to ree 
main in service until he is superannuated 
if one of the conditions of his service is 
that contained in this rule, viz., that he is 
liable to be discharged ata month's notice 
provided that certain formalities are com- 
plied with, 

The learned Assistant Judge bas express. 
ed the view that elementary principles of 
natural justice demand that an employee 
of a public body should be secured in his 
-~ post so long as he conducts» himself with 
` proper decorum, discipline, and efficiency 
in the discharge of his duties. He thinks 
that itis extremely necessary and desirae 
able that a public servant discharging his 
duties conscientiously and efficiently should 
be protected from the vagaries of a highs 
- handed bcdy of Municipal Oouncilors or 
the Muncipal President. There are obser- 
vations of a similar tenor in the judgment 
of the trial Oourt. We think that the 
dangers of the present system have been 
exaggerated. In the ordinary way a pub- 
lic body can probably be trusted to treat 
its employees with fairness. But ‘anyhow 
the question before the Court is not what 
the conditions of service ought to be or 
` what the Judge may think they ought to 
be but what they are infact, It is simply 
a question of the construction of the rules, 
and the rules negative the plaintiff's claim 
to damages on the basis that he was a 
permanent servant, I may say that this 
point is dealt with also in Municipal 
Borough, Dhulia v. Ramchandra Bapuji 
(3). The reasoning in this case clearly 
applies and it cannot be distinguished 
as tke learned Assistant Judge thought. 

It follows that the plaintif has no claim 
to any demages at all. Even ifthe lower 
-Courts had been sighfin their view, that 
is to say, even if it could have been held 
that the terms of the plaintiff's servica were 
that he was to be employed till the age of 
fifty-five, the damages have been assessed 
on a wrong basis. The sum.of Rs, 1,584 has 
been arrived at by taking the pay which 
the plaintiff would have earned if he had 
continued in service and deducting from it 
tHe amount which the Municipality paid for 
the services of the plaintiff's successor. The 
` measure of damages in such a case is the 
actual loss incurred. In actions for wrong- 
ful dismissal the plaintiff may recover the 
wages for the whole unexpired period of 
service, though if he has obtained or might 
Teasonably have obtained other occupatien, 
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this is to be taken into account (see Mayne 
on Damages, p. 253, Halsbury'’'s Laws of 
England, Edn. 2, Vol. 10, para, 169). Here 
of course, as we hold that there was no 
contract to employ the plaintiff for any 
definite period, those principles do not 
apply, and if we had awarded damages 
we should probably have held, as in 
Municipal Borough, Dhulia ¥. Ram- 
chandra Bapuji (3), that plaintiff would 
have been entitled to damages for the 
period of notice only. The result of our 
findings is that the appeal is allowed and 
the suit is dismissed with costs throughout. 
It may be hardship to the plaintiff that 
he should h¢ve to pay all the costs of this 
litigation. But as we find that there was 
no justification whatever for the action 
which he brought against the Municipa« 
lity, we think that the ordinary rule about 
costs must apply. Tie plaintiff put in 
Cross-objections claiming to be entitled 
to a gratuity. This claim fails as the 
appeal has been allowed, and the cro3s- 
objections are also dismissed with costs, 
Divatia; J.—I concur. 
D. Appeal allow:d 


OUDH CHIEF COURT 
Civil Referenca No. 16 of 1910 
October 4, 1940 
Yorks AND Gaora Hasan, JJ, 
SAMPAT SINGH—ALĽPLIOANT 
versus 
NAKOHHED SINGH AND oTasrs— 
Oepostre Parry 
U.P. Tenancy Act (XVII of 1939), 8, 289 —Mungif 
not in doubt as to his jurisdiction to try suit—No 
referenze under s. 289 is competent—Decree if 
subject to appeal, no reference under Civil Proce- 
dure Code (Act V of 1908), s. 113 read with 
0. XLVI, r.i ts competent, 

Where the Muasif does not really feel any doubts 
about his competency to entertain the suit that was 
filed before him, no referenca can be made under the 
provisions of s. 289 of the U. P.@en. Act There- 
ference is not permissible even under the provisions 
of s. 113 read with O. XLVI, r. l of the Oivil P. 
O, Where the desree in the suit is subject to ap- 
peal under such circumstances reference under s, lol, 
Civil P. O., is also not competent. 


O. Ref. made by the Munsif of Partab: 
garh. f e 

Applicant, present in person. 

Mr. K. N. Tandan, for the Opposite 
Party, 


Judgment.—This is a referencs made 
by the tearaed Munsif of Partabgarh undar 


. 
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B. 151 of the Civil P. ©. in a suit pending 
before him. 

The suit was for possession of some ten- 
ancy plots and for damages by the plaintiff 
on the grcund that he was the statutory 
tenant of the plots in suit and had been 
dispossessed by the defendants. The plain- 
tiff and the first two defendants are brothers 
while defendant No. 3 is the plaintiff's 
nephew. The defence was that the tenancy 
rights belonged to the joint family of the 
parties and that tLe defendants came into 
possessicn of the plots upon a partition 
among the family members. The learned 
Muneif framed the following issue. 

Whether tenancy in suit was the joint 
family property cf the parties ? 

If so, has there been partition of the 
tenancy and have allctments been made as 
alleged ? . 

The learned Munsif referred the aforee 
eaid issue to the Sub-Divisional Officer, 
Partabgarh, for decision under s. 288 of 
the U. P. Ten. Act, (Act No. XVII of 1939). 
The Sub-Divisional Officer decided the first 
part of the issue in the affirmative but gave 
no decision on the second part of the issue 
as in his opinion he had no jurisdiction 
to decide that point. He returned the case 
to the learned Munsif after recording the 
finding stated above. The learned Munsif 
was of opinion that he had his doubts whe- 
ther he had any jurisdiction to decide the 
latter part of the issue which the Sub- 
Divisional Officer has declined to decide. 
Accordingly he formulated the following 
point for decision by this Oourt: - 

Is this Court or the Court of the Sub- 
Divisional Officer, Partabgarh, competent 
to decide the latter part of the above issue ? 

The learned Munsif felt that 5. 289 of 
the U. P. Ten. Act, did not authorise him 
to make a reference to this Oourt and 
referred the matter under: s. 151 of the 
Civil P.C. as acccrding to him there was 
no bar to such reference by any statute, 

We are of opinion that the reference is 
incompetent, 

There is no doubt that under s. 289 of the 
U. P. Ten. Act a Civil or a Revenue 
Court may submit the record to the High 
Court or the Chief Oourt as the case may 
be oply when it is in doubt whether it is 
competent to entertain any suit, appli- 
cation or appeal, It cannot be seriously 
contended that the learned Munsif felt any 
doubts about his competeacy to entertain 
the suit that was filed before him. In these 
circumstances it is quite clear that no 
reference . could be made under the pro- 
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visions of s. 289 of the U. P. Ten. Act. We 
are further of opinion that a reference is 
not permissible even under the provisions: 
of*s.113 read with O. XLVI, r.1 of the 
Civil P. O. which clearly lays down that 

“where, before or on the hearing of asuit or an 
appeal in which the decree is not subject to appeal,. 
or where, in the execution of any such decree, any 
question of law or usage having the force of law 
arises, on which the Court trying the suit or appeal, 
or executing the decree entertains reasonable doubt 
the Court may, either of its own motion or onthe 
application of any of the parties, draw up a state- 
ment of the facts of the case and the point on which 
doubt is entertained, and refer such statement with 
its own opinion*on the point for the decision of the 
High Court.” : 


The suit pending before the learned 
Munsif is one which is subject to an appeal 
not only to the lower Appellate Court but 
also toa second appeal to this Court if the 
conditions of s. 100 of the Civil P.O. are 
satisfied. In these circumstances the learned 
Munsif has chosen to resort to the pro» 
visions of 8.151 of the Civil P. O. and has 
referred the case to this Court with a view 
to obtaining its opinion on the point. 
referred to it, We are satisfied that the 
Jearned Munsif had no power to make any 
reference under the provisions of s. 151 
of the Civil P. C., and consequently we are 
unable to entertain this reference. As we 
have already stated the matter could be 
thrashed out not only in the trial Court but 
also in appeal and we see no reason why 
the trial Court should be relieved of the 
necessity of deciding the question arising 
before it, however difficult it might appear 
to be, 

Hclding that this reference is not enter- 
tainable we return the papers to the lower 
Court with a direction that the lower Court 
should proceed to decide the matter accord- 
ing to law. We may however point out 
that the learned Nunsif would be well 
advised in deciding tHe matter himself as 
expeditiouely as possible unless he should 
find it absolutely necessary to refer it back 
to the Sub-Divisional Officer, Partabgarh. 


Let the reference be returned, to the 
lower Court. 


D. Reference returned. 
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MADRAS HIGH COURT 
Appeal No. 334 of 1937 
April 10, 1940 e 
Laon, O, J. AND KRISHNASWAMI AYYANGAR, J. 
ALAPATI ANANDARAO AND 0TARRS— 
APPELLANTS 
versus 

PRESIDENT CO-OPERATIVE OREDIT 

SOCIETY, PEDATADEPALLI AND oraers 
— RESPONDENTS 

Hindu Law—Debte—Father—Father lawfully re- 
ceiving money—Subsequent misappropriation of it— 
Sons, if liable under pious obligation rule. 

Where a father has lawfully recéived money the 
fact that he misappropriates it later will not change 
the character of the debt and the son is liable under 
the pious obligation rule. Where a person receives 
money on behalf of another a civil liability imme- 
diately arises and the fact that the person who has 
received it fails in his duty to pay it over to the 
person entitled to it does not alter the civil charac- 
ter of the debt. [p. 756, col. 1.] 

(Oase-law referred to.) 


Mr. V. Suryanarayana, for the Appel- 
lants. 


Messrs. A. Lakshmayya and M. Srirama- 
murthy, for the Respondents. 


Leach, C. J.—The appellants are the 
sons of respondent No. 4 and are all 
minors, They filed a suit through their 
maternal grandfather as their next friend 
in the Court of the Subordinate Judge of 
Ellore for partition of the family proper- 
ties and the setting aside of certain aliena- 
tions made by their father. They attached 
to their plaint three schedules. Schedule A 
contained the descriptions of ten items of 
immovable property belonging to the family. 
Schedule B was a list of the family’s 
movable properties, and Sch. C a list of 
the debts owed by the family. Of the 
immovable properties items Nos. 1 to 9 
had been mortgaged by their father and 
item No, 10 had beer’ sold. These alie. 
nations were said to be invalid so far as 
the interests of the appellants were cons 
cerned and it also was alleged that some 
of the debts were not binding on them. 
The mortgage of items Nos, 1 to $ was in 
favour of the Go-operativa Oredit Society 
of Pedatadepalli, which is represented by 
its President, respondent No. 1. The appel- 
lant’s father had been employed as Secree 
tary of the Society and it was his duty to 
collect moneys from its debtors. Out of 
his collections he misappropriated amounts 
totalling Rs. 8073-4-35. As security for 
Rs. 5,490-4-8 he executed a mortgage of 
items Nos. 1 to 9 in Sch. A and for the 
balance of Rs. 2,583 he gave a letter 
acknowledging his liability. Item No, 10 
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was sold by the father to respondent No. 2 
who has transferred his interest in the 
property to respondent No, 3, The res- 
pondent society averred that all the im- 
movable properties were the self-acquired 
properties of the father. After considering 
the evidence adduced by the parties, the 
Subordinate Judge found that items Nos. 1 
and 9, half of item No. 2 anda quarter of 
item No. 10 represented ancestral proparties, 
the rest being the separate estate of the 
father. 

The Subordinate Judge also held that 
the interests of the appellanis in the an» 
cestral propertiess were liable for the debts 
of the father to the respondent society. 
The finding of the Subordinate Judge 
that items Nos. 1 and 9, half of item No. 2 
and a quarter of item No. 10 formed the 
ancestral properties if accepted by all 
the parties. The appellants, however, say 
that the Subordinate Judge erred in holding 
that the other properties belonged to their 
father separately. They further say 
that the Subordinate Judge erred in hold- 
ing that their interests in the ancestral 
property are liable for their father's debts. 
These are the only two questions which 
arise in this appeal. The finding of the 
Subordinate Judge with regard to the 
father's separate properties is not really 
open to serious question. When the father 
separated from his brothers about the year 
1916 his share in the family estate 
was confined to the properties which the 
Subordinate Judge has held to be ancestral 
properties and the income merely sufficed 
to maintain himself and his wife. The 
evidence of the father’s own brother estab= 
lishes this, The father, however, held tha 
office of village karnam and was in recoipt 
of its emoluments, He also entered into 
contracts for the construction of works for 
Local Boards and acted as a schoolmaster. 
The non-ancestral properties could only 
have been acquired out of the income he 
received from these occupations, We have 
no hesitation in concurring in the finding 
of the Subordinate Judge on this question. 
The alienations of items Nos. 3 to 8, half 
of item No. 2 and three-quarters of item 
No, 10 therefore cannot be challenged. 

The contention of the appellants With 
regard to the finding of the Subordinate 
Judge, that their shares in the ancestral 
properties are liable for their father’s 
debts, is this. Inasmuch as their “father 
misappropriated moneys of the re#poudent 
society he committed a crime and in these 
circumstances they say that the resultant 
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debt is not binding on them, This argu- 
ment ignores a long line of decisions of 
this- Court to the contrary, This Court 
has always held that where a father has 
lawfully received money the fact that he 
misappropriates it later will not change 
the character of the debt and the son is 
liable under the pious obligation rule, 
Where a person receives money on behalf 
of another a civil liability immediately 
arises and the fact that the person who 
has received it fails in his duty to pay 
it cver to the person entitled to it does 
not aiter the civil character of the debt: 
see Natasayyan v. Pomusami (1) Kanes 
mar Venkappayya v, Krishnacharia (2), 
Thirumalayappa Mudaliar v. Veerabhadra 
(3), Venugoppala Naidu v. Ramanadhan 
Chetty (4) Sanyasayya v. Muthamma (5), 
Venketacharyulu v’Mohana Panda (6) and 
Ramasubramania Pillai v. Sivakamét Ammal 
7 ~ 


In McDowell & Co. v. Raghava Chetty (8) 
White, O. J. and Subramania Aiyer, J. 
held that the scns of a Hindu father who 
bad committed criminal breach of trust 
were not liable for the father’s debt. The 
father was a cashier and he took out of 
his employer's cash box, which was in the 
employer’s custody, moneys for his own 
purposes, This was not a case of lawful 
receipt of money. The act of taking the 
money out of the cash box constituted an 
offence. There was here no antecedent 
civil liability and the decision in Nata: 
sayyan V. Ponnusami (1) was distinguished 
on this ground. In Gurunathan Chetty v. 
Raghavalu Chetti (9) White, O. J., sitting 
witb Wallis, J. delivered a judgment 
which at first sight suggests that where a 
father has made himself amenable to the 
criminal law the picus obligation rule 
cannot apply even when a criminal liabjlity 
arises subsequent to a civil liability, but 
itis to be doubted whether the learned 
Judges there intended to depart from the 
rule laid down in the other cases which I 
have cited. I agree with the remarks of 


(1) 16M 99; 3ML J1. 4 

(2) 31 M161; 17 ML J 613. Parie 

(3319 M L J 759; 4 Ind. Cas. 1090, a 

(4937 M 458; 14 Ind. Oas.705; AI R 1914 Mad 
654; 23M Ld 61; 11M LT 497, 

(5) 9 LW 1; 48 Ind. Oss. 740; AIR 1919 Mad, 
943; 35 M LJ 661;25M LT 86, 

(6) 44 M214; 61 Ind, Cas, 530; A [R199 Mad 
407; 39M L J 586; 12 L W 390; (1920) M W N 
50. 


(7) 21 L W 606; 90 Ind, Cas, 185; A I R 1995 Mad. 
B4l; (1925) M W N 37L 

(8) 27 M 71, 

(9) 31 M 472; 8 Or. LJ147;3 MET 594. 
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Venkatasubba Rao, J. in Ramasubraman 
Pillai v. Sivakamt Ammal (7) where } 
said with reference to the decisions of th 
Court: i l 

“It cannot be gainsaid that there is absolu 
want of harmony, so far as the decisions we 
made to rest upon particular grounds, But if tl 
facts of the cases are examined, the conflict is on 
apparent andthe true principle appears to be th. 
the sons are not liable, where the moneys we: 
originally obtained by the father by the commi 
Sion of an offence; the son's liability is, on tl 
other hand, recognized where, in its origin, tk 
debt was not immoral, but there Was a supervenin 
dishonest act ofgthe father.” 


That I regard as being not only an accu 
Yate summary of the decisions of thig Cour 
but as correctly stating the jaw. Mr. Soma 
sundaram has however contended that thi 
decision of the Privy Council in Toshanpa 
Singh v. District Judge of Agra (10) 
has in effect overruled the decisions of thi 
Court. An examination of the judgmen 
does not support this contention. In facti 
shows that the Judicial Committee left this 
Court's decieion untouched. In that case the 
Hindu Secretary of aSchool Committee was 
in charge of a fund deposited at a bank ané 
was authorized to draw upon-it only for 
specific purposes connected with the achool. 
He drew on it for his own purposes and 
thereby committed criminal breach of trust. 
The Privy Council held that as the father 
had committed a crime the sons were not 
responsible for the resultant loss. Lord 
Blanesburgh delivering the judgment of the 
Board expressly pointed out that until the 
moment of the withdrawal from the fund 
the father had been guilty of no breach of 
duty, civil or otherwise, and later observed: 

“In view of the powers and duties prescribed for 
Dhianpal. (the father) in relation to the Rupees 
62,000 there was as their Lordships have already 
shown, in relation to the moneye misappropriated 


by him, no antecedent duty in respect of which 
any similar liability wes either created or survived,” 

This judgment in effect accords approval 
to the decision of this Court in Me Dowell & 
Co. v. Raghava Chetty (8) but leaves 
entirely unaffected the line of cases which 
say that the song are liable where there 
was jawful receipt of money and subs 
sequent misappropriation. In this case 
the father had received moneys lawfully 
on behalf of the Society and tke fact 
that he.had at a later stage used them for 
his own purposes does not alter the liabi- 
lity of the sons. The appeal faila and will 
be dismissed with costs, one set to be divide 
ed among respondents Nos. l, 3 and 6 

(10) 56 A 548; 151 Ind. Oas. 33 AI R 1934 P O 
238; 61 I A350; 7 R P O 39,110 W N1124; 40 L 
W 420; (1934) A L J 925;39 OWN 145; 68 MLJ 
1; 14 PLT25(P 0). 
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according to the values of their respective 


claims. As the appeal was filed in forma 
pauperis the appellants will pay the court- 
fee dus to Govt. . 

Krishnaswami Ayyangar, J.—I en- 
tirely agree, but I shall, however, add a few 
words expressing the result of the decisions 
of this Court on the question argued before 
us. That the sons are bound by reason of 
their pious obligation to discharge a debt 
arising out of a civil liability of their father 
is well settled. The application of this prine 
ciple is beset with difficulty in, cases where 
the father receives or retains money with a 
duty to apply it for the benefit of a third 
party but omits soto apply it. Where the 
original taking or the receipt of the money 
amounted in itself to a criminal offence the 
sons are not bound. ‘The reason is quite 
plain and easily understood, A liability re« 
sulting through the commission of a crime 
is necessarily a tainted liability in its origin. 
Such would be the case whereas in Mc 
Dowell & Co. v. Raghava Chetty (8) the cas- 
hier took for his own purposes money out of 
the cash chest of his employer and in the 
Privy Oouncil decision in Toshanpal Singh 
v, District Judge of Agra (10), where the 
secretary after having properly lodged the 
money in the bank drew it out for his own 
purposes. The position will be different 
where the fatheris guilty of no misconduct or 
crime in receiving or withdrawing the money 
in the first instance though he might be civilly 
liable to account for it. The civil liability 
will attach the moment the money is re- 
ceived without any impropriety, and with 
it will also attach the liability of the sons 
to relieve the father from the burden of 
thedebt. The pious obligation which thus 
springs into existence simultaneously with 
the receipt or withdrawal, subsists, so long 
as the debt itself spbsists. Once the liabi- 
lity is thus established it is irrelevant to 
consider whether the money received or 
retained by the father lawfully in the first 
instance was subsequently misappropriated 
by him. The subsequent misconduct of the 
father will not be allowed to prejudice the 
rights already accrued in favour of the 
third parties on the receipt of their money 
by the father. 

This distinction runs through all the dee 
cisions of this Court and it is quite apparent 
that it rests on a logical, intelligible basis. 
I can see little reason for considering that 
any doubt has been cast on the rationale 
of the decisions of this Court by anything 
said by the Privy Council in Toshanpal 
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Singh v. Distruet Judge of Agra (10). it 
will be found on an examination of the 
case that their Lordships considered that 
the case fell within the class of cases where 
the original taking or withdrawal itself 
amounted to an offence. Referring to the 
conduct of the father in that case in withe 
drawing the money from the Bank and 
misappropriating it, their Lordships obe 
served: : 

“With refezence to these balances {at the Bank) 
he was under no further obligation unless and 
until their application was otherwise directed by 
the Committee, No such direction was ever given. 
Accordingly, if and to the extent to which Thakur 
Dianpal Singh (the fether) withdrew those moneys 
and applied them for his own purposes, he was 
guilty as, frome the « moment of withdrawal of a 
criminal breach of trust, But until the moment of 
withdrawal he had been guilty of no breach of 
duty, civil or otherwise, inrelation to them.” 

Their Lordships then proceeded to de- 
clare that this statement furnish the key 
to the decision of tHe appeal, and held 
that the sons were not liable, as up to the 
momentof the misappropriation the father 
had completely fullfilled his duty, and there 
was therefore no antecedent liability estab- 
lished as against him. Their Lordships 
noticed the argument of the respondents in 
the case before them. which is identical 
with the case of the respondents here, but 
held that that “difficult and doubtful ques 
tion of law” did not call for decision in the 
view that the father was, in relation to the 
moneys withdrawn from the Bank guilty 
‘of a criminal breach of trust simpliciter, 
The question may be difficult but a solution 
has been found and consistently acted upon 
in this Court and so long as it is not declar- 
ed erroneous by ahigher authority, it must 
govern our decision. 

N.B. Appeal dismissed. 


kemana 


OUDH CHIEF COURT 
Execution of Dacree Appeal No. 6 of 1939 
October 18, 1940 
Yor, J. 

GURDIN BHANT—DEcREE* HOLDER— 
APPELLANT 
Versus 
OHHEDI BHANT —J UpGMENT-DEBTOR — 
RESPONDENT 

Limitation Act (IX of 1908), Art. 182 (5), 8. 15— 
Certifying payment of amount towards decPee, if 
atep-in-aid—Stay of execution proceedings in lower 
Courts under administrative orders of Chief, Court 
—S. 15 if applies—Instalment decree—Option to 
execute whole decree in case of default in payment 
of instalment—Ezercise of option—Effect, 

The certifying of a payment of an amount to- 
wards a decree is not a step-in-aid of execution. 
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Section 15, Lim. Act has application only to in- 
junctions and orders judicially made, and has no 
application whatsoever to administrative instruction 
issued by the Ohief Court to District Judges in 
1934, to keep the execution cases pending against 
certain classes of persons until further orders. 

Where an instalment decree gives to the decree- 
holder an option to execute his decree for the whole 
amount in case of default, the moment he success- 
fully exercises the option, he at once converts the 
decree from being an instalment decree into an 
ordinary dtcree for the realisation of the full decre- 

“tal amount. He cannot again claim to realise any 
of the instalments as they fall due or rather with- 
= three years from the date on which they fall 

ue. 


Ex. D. A. against the order of the Addi- 
tional Civil Judge of Fyzabad, dated Octo- 
“ber 21, 1938. e > 


Mr, P. N. Bhatt, for the Appellant. 
Mr, Sri Ram, for the Respondent. 


Judgment,—Thijs is an execution seccnd 
appeal by the decree-holder whose applica- 
‘tion for execution of his decree was dise 
missed by the Court of first instance and 
whcese appeal was subsequently dismissed 
by the Additional Oivil Judge of Fyzebad. 

The facts set forth in the judgment of 
the lower Appellate Court are not as full 
as they might have been, and it looks 
ratLer as if learned Counsel appearing in 
that Court had made something of an 
attempt to conceal facts from that Court. 
The decree-holder appellant obtained an 
instalment decree for Ks, 614-11 with costs 
Rs. 97-8 and future interest at six per cent? 
per annum cn December 9,1929. It was 
directed that the judgment-debtor would 
pay the amount of the decree in five equal 
instalments on December 9, 1930, 131, 1932, 
1933 and 1934. It was further stated in 
the decree that in case of any default the 
decree-holder would have a right to execute 
the decree for the whole outstanding amount. 
On December 5, 1930, the’ judgment-debtor 
paid into Court the sum of Rs. 142-7 pur- 
porting to be the full amount of the first 
instalment. An application was made to 
execute the whole ‘decree on January 8, 
1931, that is to say the decree-holder 
claimed then and there to exercise his option 
to realise the whole decretal amount. The 
decree-holder’s application was dismissed 
on the following day, that is January 9, 
1931,,0n an office report that the first in~ 
stalment had been paid. Against this 
dismissal of the application an appeal was 
filed by the decree-holder who claimed that 
Rs. 142-7 was nctthe full amount due as 
the first instalment. It appears on a rough 
calculation of the future interest which 
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would have accrued during the first year 
that the amount of the first instalment would 
have heen not less than Re, 151 but that is 
based on a calculation only of the interest 
for one year and not on a calculation of 
the interest which would accrue over the 
whole period of 5 years. If thatis taken 
into consideration the amount of the first 
instalment would have been considerably 
higher. The decree-holder’s appeal was 
allowed and the execution case restored, and 
it seems to have proceeded in the Court of 
first instance for several months, It was 
ultimately cqnsigned to records on July 10, 
1931, both parties being absent on that 
Gate. It was in these circumstances that 
no further application for execution was 
filed by the decreesholder until Janu- 
ary 5, 1938, Extension of time for filing 
this application was sought on a plea that 
the decree-holder had,on May 10, 1934, filed 
a certificate of payment of Rs. 5 and a fur- 
ther plea that on April 15, 1935, a sum 
of Rs, 10 had been paid to the decree 
holder. No certificate of payment of this 
amount had been filed and in view of the 
decisions that the certifying of a payment 
of an amount towards a decree is nota 
step-in-aid of execution, these two pay- 
ments cannot be considered to have any 
bearing on the case at all, No other point 
was raised in the trial Court which accord- 
ingly dismissed the application. 

In the lower Appellate Court a further 
point was taken that limitation should be 
extended under the provisions of s. 15 of 
the Lim. Act by reason of the fact that 
under a letter of the Chief Court execution 
proceedings were stayed in the Sub- 
ordinate Courts pending the debt legislation 
which was then on the legislative anvil. 
There is some dispute as to the period for 
which this so-called stay order was in 
force. On behalf of *the appellant it is said 
to have remained in force up to some time 
in November, 1935, while on behalf of the 
repondent it is said that it came to an end 
on April 30,1935, The learned Additional 
Civil Judge held that in any case the letter 
of this Court which is being construed as a 
stay order related only to the stay of execu- 
tion proceedings pending at that time, and 
he also stated, incorrectly as it happens, 
that the decree had already become time- 
barred before the orders of the Hon'ble 
Chief Court. The incorrect statement seems 
to have been due to an incorrect statement 
of facts by learned Counsel appearing in 
his Court. Actually in view of the fact 
that the first application for execution was 
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-consigned to tecords on July 10, 1931, the 
period of limitation for a fresh application 
would have expired on July 9, 1934, that is 
to say during the period after the issue of 
-this letter. On the other hand I am in full 
‘agreement with the learned Additional Civil 
Judge that this letter could not have 
operated to prevent the filing of fresh execu. 
‘tion applications, although it would have 
led the Courts in which such applications 
were filed to stay them also. The letter 
requests the District Judges to stay all 
-execution proceedings in Civil Court decrees 
passed against agriculturists agdefined in the 
Ariculturists’ Relief Bill until that Billshould 
become law, and also asks them to instruct 
the Courts subordinate to them to the same 
-effect, It is obvious that this was no more 
than an administrative instruction to the 
‘Courts to keep execution cases pending 
against certain classes of persons until fur- 
‘ther orders. 

There are two points in this connection. 
In the first place there is nothing what- 
soever on the record of the present case to 
‘show that the judgment-debtor respondent 
was an agriculturist as defined in the Bill 
as it stood at that date, and therefore to 
induce the application of this letter. Second- 
ly I amclearly of opinion that the issue of 
this letter could not in any case induce the 
application ofs. 15 of the Indian Lim. Act, 
‘That section provides that 

“in computing the period of limitation prescribed 
for any suit or application for the execution of a 
decree, the institution of execution of which has 
‘been stayed by injunction or order, the time of the 
continuance of the injunction or order, the day on 
‘which it was issued or made, and the day on which 
-it was withdrawn, shall be excluded.” 

It isto my mind perfectly clear that this 
section has application only to injunctions 
and orders judicially made, and could have 
no application whatsoever to such an in- 
struction as this Igtter issued by the Chief 
Court to District Judges in 1934. The 
learned Additional Oivil Judge therefore 
rightly declined to consider this letter. 
Failing the application of this letter it is 
clear that the present application made on 
January 5, 1938, was hopelessly time-barred, 

Learned Counsel for the appellant had 
suggested that by the application of s. 15 
in connection with this letter the applica- 
‘tion for execution might not have been 
‘time-barred with regard to the instalments 
falling due on December 9, 1933 and 
December 9,1934, In my opinion even to 
that extent his appeal would have been 
entirely without force because the moment 
the decree-holder exercised successfully the 
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option to execute his decree for the whole 
amount, he at once converted the 
decree from being an instalment decree 
into an ordinary decree for the realisation 
of the full decretal amount. He could not 
again claim to realise any of the instalments 
as they fell due or rather within three years 
from the date on which they fell due. 

The learned Additional Oivil Judge 
rightly dismissed the decree-holder's appeal. 
There is ro force in the present appeal 
which therefore fails and is dismissad with 
costs. ` 


D. Appeal dismissed. 


s p oan 


ALLAHABAD HIGH COURT 
Second Appeal No. 1003 of 1938 
February 27, 1910 
ToBaL AHMAD, J. 

B. JAIRAJ SINGH AND orHERS— 
DEFENDANT3— APPELLANTS 


versus 
B. HAR NARAIN SINGH, Puatntire 

AND ANOTAER—DEFENDANT—RESPONDENTS 

Agra Pre-emption Act (XI of 1922), s. 19—Suit for 

pre-emption by plaintiff co-sharer—Partition pro- 
ceedings by vendor—Confirmation order by Collector 
—Partition not effected till decision im pre-emption 
suit—Plaintiff, if entitled to preferential right to 
pre-empt against vendees co-sharers in other patti— 
Civil Procedure Code (Act V of 1908), s. 100— 
Finding of fact—Finding on question of considera» 
tion, if one of fact. 
“ ‘Where the partition proceeding instituted by 
the vendor co-sharer ina patti is brought to an 
end by the order of confirmation by the Oollector, 
but the partition is not in fact effected till the data 
of the decision by the trial Court in the pre-emption 
suit by the plaintiff co-sharer, the plaintiff as a co- 
sharer inthe same patti in which the pre-empted 
property is situate has a preferential right of pre- 
emption as against the vendees who are co-sharers 
in the other patti. 89 Ind, Cas, 114 (1), relied on, Sel. 
Dec. B. R. No. 10 of 1910, distinguished. 

A finding of the lower Appellate Oourt on the 
question of consideration is a finding of fact and, 
where it is based on the evidence in the case, it is 
binding in second appeal. 


Mr, Lalta Prasad Srivastava, for the 
Appellants, 

Messrs. L. M. Roy and K. N. Sinha, 
for the Respondents. 


Judgment.—This is a vendees’ appeal 
arising out of a preemption suit, The 
sale sought to be pre-empted was effected 
on August 22, 1936. The price entered 
in the saleedeed was Rs. 500. On the date 
of the sale the plaintif and the vendor 
were co-sbarers in the same patti while the 
vendees were co-sharers in another patti. 
The plaintiff therefore claimed a preferen- 
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tial right of pre-emption, He alsoalleged 
that the real sale consideration was only 
Rs. 200 and that an inflated amount of 
consideration was entered in the sale deed 
with a view to defeat.the right of pre- 
emption. The vendees contested the suit. 
They denied that the plaintiff hada pre- 
ferential right of pre-emption and mains 
tained that the consideration entered in the 
sale deed was correct, On the question of 
sale consideration the trial Court accepted 
the plaintiff's case and teld that Rs. 200 
was the true consideraticn. 
Appellate Court on the other hand held 
tbat the amount entered in the sale deed, 
viz., Re. 500, was the reel sale considera» 
tion. A cross-objection has been filed 
by tke plaintiff with respect to this 
finding of the lower Appellate Oourt. 
The cross-objection is without substance. 
The finding of the lower Appellate 
Court on the question of consideration 
is a finding of fact and, being based on 
the evidence in the case, is binding on 
me in second appeal. In view of that 
‘finding -the crossobjection must fail and is 
diemisséd with costs. 

Both the Ccurts below held that the 
plaintiff had a preferential right of pre- 
emption and decreed the. suit for pres 
emption. By the present appeal this 
decision of the Courts below is assailed, 
It appears that the vendor had filed an 
application for partition in the Revenue 
Court and, either before the institution 
of the suit giving rise to the present 
appeal or during the pendency of the suit 
in the trial Court, the partition proe 
ceeding was drawn up and confirmed by 
the Collector in accordance with the 
provisions of s. 114, Land Revenue Act 
(IIL of 1901). In accordance with the parti- 
tion proceeding, the share of the plaintiff 
was to be formed into a patti distinct from 
the patti in which the pre-empted share 
was to be allotted. On the basis of this 
partition procéeding the vendees contended 
that the plaintiff had no preferential right 
of preemption. They maintained that, as 
in accordance with the partition proceeding 
the preempted share was to be in a patti 
other than the patti in which the plaintiff's 
share was to be included, the plaintiff 
had ‘ho preferential right of pre-emption, as 
they (the vendees) themselves were sharers 
in one of the pattis inthe village. This 
contention of the vendees was overruled 
by the Courts belew and in my judgment 
Tightly. | 

It is common grcund that notwithstand- 
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ing the confirmation of the partition pro- 
ceeding the partition was not completed 
till the date of the decision of the suit by 
thee trial Court. In accordance with the 
provisions of s, 19, Agra Preemption Act 
(XI of 1922),a pre-emptor is entitled to a 
decree if his right of pre-emption subsists 
till the date of the decree by the trial 
Court. It follows that the loss of the right 
of preemption after the date of the decree 
of the trial Court is immaterial. All that 
is done by the partition proceeding is to 
declare the nature and extent of the in» 
terests of the to-sharers applying for parti- 
tion and of those co-sharers who are made 
opposite parties in the application for 
partition, The confirmation of the partition 
proceeding does not amount to an actual 
partition by the Revenue Court. After the 
confirmation of the partition proceedings 
partition has to be effected in accordance 
with those proceedings and is not completed 
until the Collector has passed an order 
under s. 131 confirming the partition, It 
is not disputed that in the present case no 
order for confirmation of partition under 
8, 131 was passed till the date of the 
decision by the trial Court. It follows that, 
though the partition proceeding had been 
brought to an end by the Collector's order 
of confirmation, partition in fact was not 
effected till the date of the decision by the 
trial Court and the plaintiff, as a co-sharer 
in the same patti in which the pre-empted 
property was situated, had therefore, a 
preferential right of pre-emption as against 
the vendees who were coesharers in another 
patti. The view thatI take isin consonance 
with the decision of this Court in Ishwar 
Dat v. Mahesh Dat (i) Reliance was 
placed by the appellants’ Counsel on the 
Selected Decision of the Board of Revenue, 
No. 10 of 1910 Gopjnath v, Abdul Aziz. 
In that case a partition was confirm= 
ed by the Oollector on September 5, 
1908, and a suit for ejectment was 
brought in respect of fields allotted to a 
particular mahal on September 15, 1908, 
It was held that 

“though a partition takes effect from July 1, fol- 
lowing the date of confirmation by the Collector 
yet the owners of a newly. partitioned mahal may 
sue for ejectment under s. 63, Agra Pre-emption 
Act, as land holders immediately after the date of 


the Oollector’s order confirming the partition if that 
order is passed before October 1.” 


This decision bas no bearing on the case 
before me, In that case the right of a co- 
sharer to file a suit for ejectment ofa tenant 


(1) 23 AL J 862; 89Ind, Oas. 114;A I R1925 
AYR 747; 47 A910. 
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after the confirmation of partition under 
s. 131, was under consideration. No such 
question arises in the present case. As 
already stated, the question for decision ine 
the present appeal is the effect of the con- 
firmation of the partition proceeding under 
8. 114, Even after the confirmation of 
partition proceeding, it is open to the 
applicants for partition to withdraw their 
application. 
proceeding though confirmed will become 
a waste paper, For the reasons given 
above I dismiss this appeal with costs. 
Leave to appeal under the Letters Patent 
is refused. 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Appeal No. 532 of 1939 
November 21, 1939 
Laksamana Rao, J. 

In re KURUBA ANJANAPPA 
AND ANOTHER—APPELLANTS 

Criminal Procedure Code (Act V of 1898), s. 476 
—Held, that enquiry held by District Judge was 
departmental and s. 476 was not applicable. 

The Amin of the District Oourt, was entrusted under 
& warrant of that Oourt to sell certain properties be- 
longing to the judgment-debtor in certain suit. 
When the Amin went to the village the sureties 
were absent and so he could not get at the prop- 
erties and the Village Munsif was also absent and 
the Amin got a false endorsement from two persons 
in the village on the back of the warrant setting 
out his presence there and his inability to hold the 
eale on account of absence of the sureties, The 
Govt. was the decree-holder in the suit and the 
Collector reported the matter to the District Judge. 
On enquiry by the District Judge it transpired that 
these two persons, had deposed falsely in the enquiry 
before the Tahsildar to save the Village Munsif who 
was guilty of dereliction of duty by absonting him- 
self from the village on the day the sale was to be 
conducted by the Amin, and when the Amin was 
there. The District Judge ordered proceedings 
under ss. 195 and 476, Qrimifal P. C., for offences 
against the two villagers under ss. 191 and 193, 
I, P. O., and preferred a complaint; 

Held, that the enquiry by the District Judge was 
a departmental enquiry and s. 476, Oriminal P. O., 
was not applicable, 


Or. A. against the order of the District 
Oourt, Anantapur, dated August 14, 1539. 


Facts.—The Amin of the District- 
Court, Anantapur, by name Satyanarayana, 
was entrusted under a warrant of that 
Court to sell certain properties belonging 
to the judgment-debtors in certain suit 
and attached under a warrant and left 
in the possession of the two sureties in 
the village. When the Amin went to the 
village the sureties were absent and sos 
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he could not get at the properties and 
the Village Munsif was also absent and 
the Amin got an endorsement from three 
persons in the village on the back of the 
warrant setting out his presence there and 
his inability to hold the sale on account of 
absence of the sureties. The Govt. was the 
decree-holder in the suit and the Collector 
reported to the District Judge that the 
Amin never went to the village and his 
report that he went there to conduct the 
sale and the endorsement and signatures of 
the three persons of the village endorsing 
the report of the Amin were false and ordered 
the Tahsildar to hold an enquiry. In the 
enquiry before “the *Tahsildar two of the 
attesting witnesses in the warrant deposed 
that the signatures in the warrant were not 
theirs and that the Amin never came to the 
village. Later, on enquiry by the District. 
Judge himself, it transpiréd that these two 
persons, who are the accused and the 
appellants in this criminal appeal had 
deposed falsely in the enquiry before the. 
Tahsildar to save the Village Munsif who 
was guilty of dereliction of duty by 
absenting himself from the village on the 
day the sale was to be conducted by the Amin 
and when the Amin was there. The District 
Judge ordered proceedings under ss. 195 and 
476, Oriminal P. O. for the offences against 
the two villagers (the appellants) under 
ss. 191 and 193, I. P.O. and preferred a 
complaint. Against this complaint the pre 
sent criminal revision case was filed on the 
ground that the enquiry held by ihe District. 
Judge was a departmental enquiry aud that 
he was not acting as a Oivil Court, and 
that s.476, Criminal P., C. was not appli- 
cable to such departmental enquiries. 

Mr. Kasturi Seshagiri Rao, for the Appel: 
lants. 

Mr. A. S. Sivakaminathan, Public Pro- 
secutor, for the Crown. 

Judgment.—The enquiry held by the 
District Judge was a departmental enquiry 
and s. 476, Criminal P. C., is*not appli: 
cable, The appeal is therefore allowed 
and the complaint filed against the appel-- 
lants will be withdrawn. 


N,-8. Appeal allowe d, 
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OUDH CHIEF COURT 
Civil Reference No. 8 of 1940 
October 21, 1940 
Tuomas, O. J. AND Guurau Hasan, J. 
SHEO RAKHAN LAL—APPLIOANT 


vetsus 
SUNDAR LAL—Oprostts Party 

U.P. Tenancy Act (XVII of 1939), s. 296— 
“Suit”, if includes “appeal"—Section haa no ap- 
plication to appeals—Suit under s. 127, Oudh Rent 
Act (XXII of 1886)—Appeal lies to District Judge 
and not to Commissioner.” ka 

The word “suit? used in s. 296, U. P. Ten. Act, 
1939, means nothing more nor less than a suit con- 
templated under the provisions of the Agra Ten, 
Act of 1926 or the Oudh Rent Act of 1886, and there 
is no warrant for holding that the meaning of the 
word “suit should be so extended as to include 
an appeal. Section 296 of ths U, P, Ten. Act refers 
only to suits which have not already been decided 
by the trial Oourt at the time when the new Act 
‘cameinto force, and a suit cannot be said to be 
pending within the meaning of s. 296 after it haa 
been decided by the trial Gourt. 190 Ind. Oas. 522 
(2), relied on, p 

A right of appeal in a 
the law prevailing at the date of the institu- 
tion of the suit, and not by the law prevail- 
ing at the date of the decision of the suit or at 
the date of the filing of the appeal, Consequently 
an appeal against fhe decision of the Sub-Divi- 
‘sional Officer under s. 127 of the Oudh Rent Act of 
1886 lies to the District Judge even if in the mean- 
while the Oudh Rent Act is repealed. The right of 
appeal in such a case is governed by Oudh Ren 
Act, 111 Ind. Cas. 6(3)and 190 Ind, Oas. 797 (4), 
relied on, 


O. Ref. made by ‘the 
Lucknow Division. ` 


Messrs, Sheo Rakhan Lal and Permesh- 
war Din, for the Applicant. 


Mr. Sundar Lal, for the Opposite Party, 


Judgment.—This is a reference made 

by the learned Commissioner of Lucknow 
Division under s. 289 (2) of the U, P. Ten. 
Act (XVII of 1939) and arises out of asuit 
for ejectment and arrears of rent under 
8. 127 of the Oudh Rent Act (XXII of 1836) 
filed by the appellant egainst the respond- 
ent, `. 
. The suit was dismissed on September 24, 
1939, by the Sub-Divisional Officer of Mu- 
hamdi, District Kheri. The appeal was filed 
before the Distriet J udge on October 30, 1939, 
‘but it was returned by him on January 
29, 1940, on the ground that he had no 
jurisdiction to decide the appeal which in 
this, opinion should be filed before the 
‘Commissioner, Accordingly he returned 
the appeal to the appellant for presenta- 
‘tion before the Commissioner. 

The learned Oommissioner is of the opin- 
jon that the appeal was tightly filed in 
the Court of the District Judge as it is 


suit is governed by 


Commissioner} 


BHEO RAKHAN LAL v. SUNDAR LAL (OUDH) 


19110 


that Court to which the* appeal from th 
order under s. 127 of the Oudh Rent Ac 
lay under the old Act, He bas taken thi 
view that s. 286 of the U. P. Ten. Ac 

oes not apply as the word “suit” usec 
in that section does not include an appeal 
The Oudh Rent Act (XXII of 1886) has beer 
replaced by the U. P. Ten, Act of 193! 
from January 1, 1940. Under the forme: 
Act appeals in such cases lay to the Dis 
trict Judge while under the U, P. Ten. Ac 
of 1939 the appeal in a similar suit lie: 
to the Commissioner. The learned Com 
missioner has made a reference to this 
Court for the decision of the question ol 
jurisdiction. 

The only question raised by the refer: 
ence is whether the appeal against the 
decision of the Sub-Divisional Officer ol 
Muhamdi under s.127 of the Oudh Reni 
Act of 1886 lay to the District Judge ox 
whetherin view of the provisions of s. 296 
of the U. P. Ten. Act of 1939, it lies to the 
Oommissioner, Section 296 of the U. P. 
Ten. Act runs as follows :— 

“A suit under any of the provisions of the Agri 
Ten. Act 1926 or the Oudh Rent Act, 1886, which 
is pending at the commencement of this Act ora dec 
ree under any of the provisions of either of these 
Acts, which haa not been satisfied in full at such 
commencement, shall be decided or executed, as 
the case may be, in accordance with the corres 
ponding provision of this Act and if there is ne 
such corresponding provision, the proceedings re. 
lating to such suit or decree shall be quashed.” 

The word “suit” has not been defined in 
the Act, On the other hand, we find that 
suits and appeals have been separately 
treated in the Act (Vide Chap. XIV). We 
are of opinion, that the word “suit” used 
in s. 296, means nothing more nor less 
thana suit contemplated under the pro- 
visions cf the Agra Ten. Act, 1926 or 
the Oudh Rent Act cf 1886, and there is 
no warrant for holding that the meaning 
of the word “suit” sgould be so extended 
as to include an appeal. All that the sec- 
tion lays down is that a suit under any 
of the provisions of the Agra Ten. Act, 
1826 or the Oudh Rent Act, 1886, which 
is pending at the date of the commence= 
ment of the U. P. Ten. Act of 1939, 4, e, 
January 1, 1940, shall be decided in accord- 
ance with the corresponding provision of 
this Act and if there is no such corres« 
ponding provision, the proceedings relating 
to such suit shall be quashed. Whether 
there is any corresponding provision in 
the U. P. Ten. Act of 1939 analogus to 
s. 127 of the Cudh Rent Act, 1886 or 
not, itis clearthat if the word “suit” used 
ein the section cannot be construed to 
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include the case. of an appeal, this section 
will not apply. As a matter of fect this 
ease is covered by a decision of this Court 
in Bhagwati Prasadv. Ram Lautan, (1940 
O. W. N., 621) (1). It was held in this casg 
that s. 2906 0f the U. P. Ten. Act refers only 
to suits which have not already been 
decided by the trial Oourt at the time 
when the new Act come into force, and 
that a suit cannot be said to be pending 
within the meaning of s. 296 after it has 
been decided by the trial Court. A similar 
view has been taken by the Allahabad 
High Court in a case in Bindraban 
Katiar v. Ganga Ram, (1940 R, D., 274) (2). 
We have no doubt that the Legislature 
never intended to lay down that once the 
rights of the parties had been adjudicated 
by a Court according to the law prevalent 
at the time of such adjudication, a wholly 
different law should be applied to the deci- 
sion of the case when the matter reached 
the stage of an appeal. 

It was held by a Full Bench of the 
Allahabad High Court in Ram Singh v, 
Shankar Dayal, (J. L,R. 50 All, 965) (3), 
that a right of appeal in a suit is gov- 
erned by the law prevailing at the date 
of the institution of the suit, and not by 
the law prevailing at the date of the deci- 
sion of the suit or at the date of the filing 
of the appeal. It was held that under s, 6 
of the U. P. General Olauses Act, 1904, 
unless a different intention appears, the 
repeal of an Act cannot affect any right, 
privilege, obligation or liability acquired, 
accrued or incurred under any enactment 
B0 repealed ; or affect any remedy or any 
investigation or legal proceeding commenc- 
ed before the repealing Act shall have come 
into operation, and any such remedy may be 
enforced, and any such investigation or 
legal proceeding may be continued and con- 
cluded, as if the repealmg Act had not 
been passed. 

In Tulshi Ram v. Madho Ram, (1940 
O. W. N., 8&8) (4), it was held that changes 
in procedural law cannot operate retros- 
pectively so as to affect rights which have 
accrued before the Act which makes those 
changes come into force, 

We are, therefore, satisfied that the right 


(1) 1940 O W N 621; 189 Ind. Cas. 248; 1940 O L 
R 418; 13 R O 45;1940 R D 309; AI R 1940 Oudh 

(2) 1940 R D 274; 180 Ind. Cas. 522; A I R 1940 
All. 445; (1940) ALJ 573;13RA 202. 

(3)50 A 965; 111 Ind, as, 6 AIR1928 All. 437; 
26 A LJ 998;12 R D54!(F B). 

(4) 1940 O W N 888; 190 Ind. Oas. 1797; 13 RO 
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to appeal in the present case is governed 
by the Oudh Rent Act, 1836 and as 
such the appeal lay to the Oourt of the 
District Judge. We accordingly accept 
the reference and direct that the learned 
Oommissioner shall return the appeal for 
presentation to the Court of the District 
Judge. 

This order governs 
Nos. 9, 10 and 11 of 1940 also. 

When these appeals are re-filed before 
the District Judge by the appellants in 
the respective cases, they shall be decided 
onthe merits and no plea on the ground 
that the appeals have become time-barred 
*by reason of the order of the District Judge 
returning the appeais for presentation to 
the Commissioner shall be entertained. Such 
time as may have elapsed is excused under 
s. 14 of the Indian Lim. Act, 

Let the papers be retugned to the Com- 
missioner. 


D. 


Civil Reference 


Order accordingly. 


— 


LAHORE HIGH COURT 
Civil Revision No. £90 of 1939 
June 5, 1940 
Din MOHAMMAD, J. 
SURJAN SINGH—P.ualIntivs—PETITIONER 
versus 

Lala NANAK OHAND AND ANOTHER— 

. DEFENDANTS— RESPONDENTS, 

Contract—Stranger's right to enforce — Bank going 
into liquidation —Misfeasance proceedings by Oficial 
Liquidator against director and manager compromised 
on their undertaking to satisfy claim of depositor 
of bank —On default, suit by depositor against manager 
and director — Maintainability of — Compromise— 
Parties to compromise cannot disclaim their obligations 
arising under compromise by merely raising technical 
plea that obligee was not party to contract, 

Acertain bank went into liquidation and the Official 
Liquidator took misfeasance proceedings against the 
defendants who were the director and the manager 
and in the course of those proceedings, the defen- 
dants effected a compromise with the Official 
Liquidator by which they undertook among other 
things “to adjust or satisfy any oclaim’*of one of the 
depositorsof the bank among others and to indemnity 
the Official Liquidator against any such claim. A 
decree was passed in the terms of the compromise. 
The defendants having made default in satistying the 
claim of the depositor he instituted a suit against the 
defendants : 

Held, that the Official Liquidator who entered into 
a compromise with the defendants was representing 
all the depositors, creditors and share-holders of fhe 
Bank and was in a way acting as their agent, It 
could not be argued therefore that the plaintiff 
was a perfect stranger to the agreement and 
did not come within the ambit of the well-re- 
cognized exception based either on the ground 
that he claimed through a party to the contract or on 

e that of agency, even if it be not possible to hold that 
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an express or implied trust was created in his favour, 
The suit was therefore maintainable. [p. 765, col. 2.] 

Persons giving a svlemn undertaking in a Court of 
law on the basis of which certain benefits were gained 
by them and certain penalties avoided cannot sub- 
sequently disclaim all thejr obligations arising there- 
from by merely raising a technical plea that the 
obligee was no party to the contract, especially when 
the contract was entered into with an official who is 
entrusted by law to safeguard such obligee’s ine 
terests, * {ibed.] 


O. R. from the decree of the Senior Sub- 
Judge, Jhelum, dated August 28, 1939, 


Mr, Harnam Singh, for the Petitioner. 
F Mr. S. C. Manchanda, for the Respon» 
ents, e 


Order.—This petiti8n raises an intereste 
ing question oflaw. The facts are these. 
The Indian States Bank, Limited, had two 
branches at Dhudhial and Chakwal res- 
pectively. The defendant Nanak Ohand was 
‘a director of the Dhudhial Branch and the 
defendant Mangal Sen was the Manager at 
Chakwal. The Bank went into liquidation 
and the proceedings started in the High 
Court at Allahabad. The Official Liquidator 
took misfeasance proceedings against the 
two defendants and in the course of those 
proceedings, on February 4, 1935, the de- 
fendants effected a compromise with the 
Official Liquidator by which they undertook 
among other things “to adjust or satisfy 
sny claim” of cne Surjan Singh among 
others and to indemnify the Official Liqui- 
dator against any such claim. They further 
undertook to file sufficient security in the 
name of the Registrar for due fulfilment of 
the compromise entered into by them, This 
comprcmise was signed by the two defene 
dants as well as their Counsel and was 
sanctioned by the learned Judges of tke 
High Court dealing with the matter. It was 


accordingly ordered that a decree be passed ` 


“in terms of the compromise filed by the parties 
ane verified by them in this Oourt on February 4, 

The defendants having made default in 
satisfying tbe claim of Surjan Singh, he 
instituted a suit out of which this petition 
has arisen, on February 4, 1938, against 
the two defendants and the Official Liqui- 
dator; but it appears that no relief was 
claimed against him, Various defences were 
raised by the two paincipal defendents. It 
was contended interalia that they never 
accepted any liability to discharge the debt 
cf the plaintiff, and that, at any rate, there 
being no privity of contract between the 
plaintiff and the defendants, the suit was 
not competent, Issues were raised on these 
points. The trial Judge dismissed the suit 
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on the ground that there was no privity of 
contract between the parties, and the Senior 
Subordinate Judge maintained that decision 
on appeal. Hence this petition. Counsel for 
the petitioner urges that even if it he con- 
ceded that as a general rule a stranger to 
an agreement cannot bring a suit ia order 
to enforce the terms of the agreement, there 
are certain exceptions to the rule and this 
case falls under one of the exceptions. He 
telies in this connection cn Khwaja Muham- 
mad Khan v. Husaini Begum (1), Kshirode 
Bihari Datta v. Man Gobinda Panda (2), 
National Retroleum Co,, Lid. v. Popat Lal 
Mulji (3), Pandurang v. Vishwanath (4) 
and Mott Lal Ram Kumar v. Akbar 
Bhai Fukhruddin (5) and in my view, 
the principle deducible from these judg- 
ments lends a good deal of support to the 
contention raised by him. In Khwaja 
Muhammad Khan v. Husaini Begum (1), a 
Muhammadan lady had instituted a suit 
against the defendant, her father-in-law, 
to recover arrears of certain allowances 
under the terms of an agreement executed 
by bim prior to and in consideration of her 
marriage with his son. One of the grounds 
on which the defendant disclaimed his 
liability was that the plaintiff was no party 
to the agreement and was consequently not 
entitled to maintain the action. Their 
Lordships of the Privy Oouncil dealing with 
this aspect of the case discussed the Eng- 
lich authority on which the rule was based 
and observed ; 

“With reference to this it is enough to say that 
the case relied upon was an action of assumpsit, 
and that the rule of common law on the basis of 
which it was dismissed is not, in their Lordships’ 
opinion, applicable tothe facts and circumstances, 
of the present case......... AN In their Lordships” 
judgment, although no party to the document, she 
+ clearly entitled to proceed in equity to enforce her 
Ci8a1M. 

Their Lordships desire to observe that in India 
and among communities circumstanced as the 
Muhammadans, among whom marriages are con- 
tracted for minors by parents and guardians, it 
might occasion serious injustice if the common 
law doctrine was applied to agreements or arrange- 


ments entered into in connection with such con- 
tracts.” 


It would be obvious that their Lordships 


(1) 32 A 410; 7 Ind. Oas. 237; 371A 152:;7 ALT 
871; 140 W N865; (1910) M W N 313; 8 M L T 147; 
oe L J 205; 12 Bom, L R 638; 20 M L J 614 
(PO. 

(2) 610 841; 152 Ind, Cas, 351; A IR 1934 Oal. 682; 
38 O W N 682;7 R O 263. 

(3) 60 B 954; 165 Ind. Oas. 338; A IR 1936 Bom. 344; 
38 Bom, L R 610; 9 R B 138. 

(4) A I R 1939 Nag. 20; 180 Ind. Cas, 370; 1939 N L 
J 33; 11 R N 355. 

(5) A I R1939 Bom. 309; 183 Ind. Oas. 785; 41 Bom, 

eL R 538; 12 R B 1341, 
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did not consider that the rule was so 
rigidly to be enforced in India as not to 
allow any exceptions to. it. In Kshirode 
Bihari Datta v. Man Gobinda Panda (2); 
Lort-Williams, J., considered this matter at 
great length and, in view of ths Privy 
Council authority cited above and some 
other Oalcutta judgments, held that in India 
a suit by a person although a stranger to 
an agreement was competent if he was 
benefited by it. He particularly relied on 
the remarks made by Jenkins, O. J. in an 
earlier Calcutta case, which were to the 
following effect : , 

“The breach of contract was charged as decait 
and it was only the person deceived who could sue, 
The bar then in the way of an action by the person, 
not a direct party to the contract, was probably one 
of procedure and not of substance. In India we are 
free from these trammels and are guided in matters 
of procedure by the rule of justice, equity and gcod 
conscience.” 

In National Petroleum Co., Lid. v. Popat 
Lal Mulji (3) the Oalcutta judgment_re- 
ferred to above was considered by a Divi- 
sion Bench composed of Sir John Beau- 
mont, O. J, and Rangnekar, J. No doubt the 
learned Judges there did not accept the 
principle enunciated by Lort-Williams, J. 
in such general terms as laid down by him 
but they did recognize that there were 
exceptions tothe general rule that a stran- 
ger cannot sue. Beaumont, O. J. at p. 981* 
remarked ; 

“No doubt there are many cases in the books in 
which persons who are not interms parties toa con- 
tract have been allowed tosue upon it. But those 
cases are based on the view that the plaintif is 
claiming through a party to the contract, that he is in 
the position of a cestui que trust or of a principal 
suing throughan agent, that under the old procedure 
he could have filed a suit in equity, even if he could not 
have sued at common law, These cases are a recogniz- 
ed exception to the general principle that only parties 
to a contract can sue upon it,” ; 

Rangnekar, J. in a separate judgment at 
p. 995* observed : ° 

“It is settled law thaf a stranger to a contract 
cannot sue. But, as I have just pointed out, there 
are two exceptions made to this general rule. The 
first exception is wherethe contract is made by the 
trustee for the benefit of a beneficiary, in other words 
where there is a case of trust, and the other exception 
is where by acknowledgment or part payment or by 
estoppel privity may be established as a ground of 
agency. These two exceptions are also recognized by 
the decisions in this country. The Privy Oouncil 
decision in Khwaja Muhammad Khan v. Husaini 
Begam (1), is relied upon as making a third exception. 
I donot think so. The underlying principle of that 
decision is that where a contract between A and B is 
intended to secure a benefit to C as a cestui que trust, 
C may sue in his own right to enforce the trust.” 

In Pandurang v. Vishwanath (4), Khwaja 
Muhammad Khan v. Husaini Begum (1) 
was followed. In Mow Lal Ram Kumar v. 

*Pages of 60 B.—[Hd.] 
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Akbar Bhai Fukhruddin (5), effect was 
given to the exceptions stated in National 
Petroleum Co., Ltd. v. Popat Lal Mulji (3). 
Counsel for the respondent has referred to 
Gurdit Singh v. Chuni Lal (6), Maght Mal 
v. Dashara Singh (7) and Ganesh Das v. 
Banto (8), but in none of those judgments 
it was said that the rule did not admit of 
any exceptions, It is open to a Courbof law 
therefore to determine on the facts of each 
cage whether it is covered by the exceptions 
or not, and here it is impossible to resiat 
the conclusion that the Official Liquidator 
who entered into a compromise with the 
defendants was representing all the de- 
positors, creditors aad share-holders of the 
Bank and was in a way acting as their 
agent, It cannot be argued therefore that 
the plaintiff Surjan Singh who claims to 
be a depositor of ths Bank was a perfect 
stranger to the agreement*and did not come 
within the ambit of the well-recognized 
exception based either on the ground that 
he claimed through a party to the contract 
or on that of agency, even if it be not 
possible to hold that an express or implied 
trust was created in his favour, There is an- 
other feature in this case which distinguishes 
it from all other reported cases. Here, a 
decree was made in terms of the com- 
promise and the right of persons to whom 
the defendants were obliged thus judicially 
established. In my opinion, the decree 
alene afforded a proper cause of action to 
them and the defendants could not resist 
their claim, Further, I cannot reconcile 
myself tothe view that persons giving a 
solemn undertaking in a Oourt of law on 
the basis of which certain benefits were 
gained by them and certain penalties 
avoided can subsequently disclaim all their 
obligations arising therefrom by merely 
raising a technical plea that the obligee was 
no party to the contract, especially when the 
contract was entered into with an official 
who is entrusted by law to safeguard such 
obligee’s interests. ° 

Besides, it is admitted that the compro- 
mise has been acted upon in some parti- 
culars and it is also not denied that the 
defendants have realized a part of the 
amount from certain debtors of the Bank 
mentioned in the deed. This part of perform- 
ance no doubt was not made in favour of 
the present plaintiff as stressed by the trial 


(6) A IR 1932 Lah. 66; 134 Ind. Oas, 100; 32P L R 
876; Ind. Rul. (1931) Lah. 868. 

(7) A I R 1933 Lah, 695; 143 Ind. Oas, 753; 14 L 
675; 34 P L R 601; Ind. Rul, (1933) Lab, 339, 

(8) AI R 1935 Lah, 354; 158 Ind, Oas. 387; 16 L 118; 
37 P L R552. 
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Oourt, but it does indicate that the deed of 
compromise has been taken advantage of by 
the defendants themselves, and that it has 
been treated as an effective document., I 
have no hesitation’ in holding therefore 
that the suit is competent, I accordingly 
allow this petition, set aside the order of 
the Courts below on the issue relating to 
the competency of the suit and remand the 
case to the trial Court for disposal of the 
remaining issues in accordance with law. 
Parties have been directed to appear there 
on June 25,140, There will be no order 
as to costs before me. 


Sa a Petition allowed. ° 


— 


RANGOON HIGH COURT 
First Appeal No. 139 of 1939 
Match 4, 1940. 

RoBERTES, O, J. AND DUNKLEY, J. 
JAGANNATH SAGARMAL— 
APPRLLANT 

versus . 
J.J. AARON axp Co.—Resronpent 

Oontract Act (IX of 1872), s. 51—Readiness and 
willingness to perform includes capacity to perform 
or proper arrangements for securing purchase 
money—Suit for damages by buyer—He must prove 
that he was ready and willing to perform—Sale of 
Goods Act (III of 1930), s. 32—Delivery at seller's 
option—Term that during currency of option seller 
shall give to buyer sufficient notice of his intention 
to deliver and reasonable time to arrange for pur- 
chase money, tf can be implied—Buyer, whether must 
be ready and willing to pay on last day of option 
without notice from seller. 

Readiness and willingness to 
ability to perform. In a suit by the buyer for 
damages for breach of a contract for sale of goods it 
is incumbent upon him to satisfy the Court that he 
was ready and willing with the money or had the 
capacity to pay for the goods or that he had at all 
events made proper and reasonable preparations 
and arrangements for securing the purchase money, 
When, therefore, the buyer ig proved to have been- 
in a state of acute financial embarrassment on the 
last date of delivery end could not have paid for 
the goods bought ifthe seller had delivered them 
to him, the buyer cannot be ssid to have been 
ready and willing to carry out his part of the con- 
tract and the seller is, therefore, absolved from his 
liability under the contract, 

(Case-law relied on.) 

Where the delivery of the goods is under the con- 
tract to be at the seller's option there must be jm- 
plied an additional term to the contract that the 
seller shall give to the buyer sufficient notice of his 
inteption to make delivery anda reasonable time 
in which to arrange for funds with which to pa; 
for the goods, When, however, the seller has failed 
to exercise his option to deliver the goods on or 
before thelast day the contract becomes a contract 
to selland deliver the goods on the last day and 
the buyer has to be ready and willing to take 
delivery ofthe goods and pay for them on that date. 
No notice to the buyer of intention to deliver on 
the last day is necessary, 
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F., A. against the decree of the High 
Court, dated August 23, 1939. 
. Mr. R. Clark and Dr.M. A. Rauf, for the 
Appellant. 

Mr. R. G. Aiyangar, for the Respopdent. 

Dunkley, J.—This appeal arises out of 
an action for damages for breach of con- 
tract. The contracts in question were nine 
contracts whereby the defendant-respon- 
dent undertook to sell and deliver certain 
shares at certain named prices to the plain- 
tiff-appellant. The contracts are evidenced. 
by ponent aats eight of which are dated 
December 12, 1938, and one is dated Dacem: 
ber 13, but it is common ground that. 
these contracts were considered and in% 
tended by the parties to be one indivisible 
contract,the different parts of which were 
recorded in separate notes. The contracts. 
were for delivery of the shares on or before 


- January 31, 1939, at seller's option. The 


plaint set out that the respondent failed to 
deliver the shares either before or on 
January 31, 1939, although the appellant 
was ready and willing to pay for them and 
take delivery, and thatin consequence of 
the respondent's failure to make delivery 
the appellant had suffered loss, particulars. 
of which were set out in the plaint. The 


‘defence was that the appellant was never 


ready and willing to perform his part of 
the contract because he was never in a 
position to obtain funds to pay for the 
shares. Now, s. 32, Sale of Goods Act, lays 
down that as 

“anless otherwise agreed delivery of the goods and 
payment of the price are concurrent conditions, 
that is to say, the seller shall be ready and willing: 
to give possession of the goods to the buyer in ex-. 
change for the price and the buyer shall be ready 
and willing to pay the price in exchange for’ 
possession of the goods,” 

Section 51, Contract Act, provides that 

“when a contract cqpsists of reciprocal promises to 
be simultaneously perfomed no promisor need 
perform his promise unless the promisee is ready 
and willing to perform his reciprocal promise.” , 

Readiness and willingness to perform 
includes ability to perform: De Medina v, 
Norman (1), In a suit by the buyer for 
damages for breach of a contract for éale. 
of goods it is incumbent upon him to satisfy 
the Court that he was ready and willing 
with the money or had the capacity to pay 
for the goods or that he had at all events 
made proper and reasonable preparations. 
and arrangements for securing the pur- 
chase money: Mortan v. Lamb (2}, Shriram. 
Rupram v, Madangopal Gowardhan (3), at 

(1) (1842) 9M & W 820; 11 LJ Ex, 370; 2 Dowl. 
(ws) 329; 60 R R912. 
e (2) (1797) 7 T R125; 4 R R 395, h 

(3) 30 O 865; 8 O WN 25; 5 Bom. L R 483 (PO). 
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3. 871* Chengarvelu & Chetty v. Venkanna & 
Sons (4) and Ganesh Das Ishar Das v. Ram 
Nath (5), It has been urged on behalf of the 
appellant that as delivery of the shares wag 
ander the contract to be at the seller's 
yption there must be implied an additional 
xerm to the contract that the seller shall 
give to the buyer sufficient notice of hig 
‘ntention to make delivery and a reasonable 
ime in which to arrange for funds with 
which to pay for the shares. With this pro- 
sosition I am in entire agreement in rela- 
ion to a delivery of the shares made during 
he currency of the option. But ¢t has been 
‘urther argued that when the appellant did 
104, at some reasonable time prior to the 
ast day for delivery, i. e, January 31, 
‘eceive notice of the respondent's intention 
o deliver the shares on January 31, he 
vas entitled to assume that the respondent 
lid not intend to carry out his part of the 
ontract and therefore it was not incum- 
vent on him to make any preparation for 
vayment for the shares. With this further 
‘roposition Iam unable to agree. When 
he seller had failed to exercise his option 
o deliver the shares on or before January 

0, the contract plainly became a contract 
0 sell and deliver the shares on January 
il, and the appellant had to be ready 
nd willing to take delivery of the shares 
nd pay for them on that date. No notice 
o the buyer of intention to deliver on Janne 
Ty 31, was necessary. 

Consequently, at the trial the contest 
entred round the question of the appel- 
ant’s ability to pay for the shares on 
‘anuary 31, For the appellant it is contend- 
d that very little evidence was necessary 
o prove his readiness and willingness, 
specially as he stood to make a substantial 
rofit out of the purchase of the shares, and 
ertain observations of their Lordships of 
he Privy Council in “Shriram Rupram v. 
fadangopal Gowardhan (3), are quoted. 
Vith this contention I should be prepared 
9 agree; but there is no evidence whatever 
n which it could be held that the appel- 
ant was able -to pay for the shares; on the 
ontrary, the evidence shows that he could 
iot have paid for them. The appellant had 
hree banking accounts, a current account 
vith the Central Bank of India and two 
verdraft accounts with the Mercantile 
3ank and the National City Bank. Ou Janu- 


2 A IR 1925 Mad, 971; 86 Ind, Oas. 299; 49M L 
0 ; 


0. : 
(5) 9 L 148; 111 Ind, Cas, 498; AI R1928 Lah. 
2 29P LR 554. 

age of 30 O,—TEd,] 
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ary 31, the balance in his current account 
at the Central Bank was only a few rupees, 
and it is admitted that he could not obtain 
further loans from either of the other Banks 
without depositing more shares as security. 
He could have obtained an advance from 
the Mercantile Bank or the National City 
Bank against the purchase of these shares, 
to be deposited as security for the advance 
when purchaged, but the amount which 
either Bank would have been prepared to 
advance would naturally not have been suffie 
cient to pay the purchase price, and the 
evidence shows that the appellant would 
have had to find a sum of about Rs, 19,000: 
from other sourées. “There is no evidence 
whatever that he had made any preparation 
to have this amount available when required 
The appellant has made a vague and 
worthless statement that he could have bor- 
rowed this amount from rich relatives, but 
he does not suggest that he had made 
any arrangements to do s0. It is clear that he. 
himself had no resources at all. On Janu- 
ary 30 he was obliged to sell to the res- 
pondent for Rs. 8437-80 certain shares 
which were deposited with the National City 
Bank as security in order to reduce his 
overdraft with that Bank. On the same 
day he was unable to meet a draft for 
“Rs. 2,820 which the Central Bank held against 
him in payment for certain shares which he 
had purchased in Calcutta, In order to meet 
thie draft he was obliged to sell these shares 
to the respondent, and when the respondent 
suggested that, instead of paying cash there- 
for, the price should be set off in part 
payment of the shares to be delivered on 
the next day, the appellant insisted on cash 
payment to enable him to clear the draft. 
In my opinion, it has been proved that the 
appellant wasin astate of acute financial 
-embarrasment on January 31, and could 
not have paid for the shares bought if the 
‘respondent had delivered them to him. 
The appellant was not ready and willing to 
carry out his part of the contract, and 
therefore the respondent was absolved from 
his liability under the contract. The suit 
of the plaintiff-appellant was rightly dis- 
missed, and this appeal fails and is dis- 
-missed with costs. 


Roberts, C. J.—I agree. . 
5. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
First Appeal No. 40 of 1937 
December 15, 1938 
Davis, J. O. ann WESTON, J. 
BHUMBHO METHARAM AND ANOTHER— 
DrFenDants Nos. 3-A AND 3°>B— 
APPELLANTS 
versus 


DISTRICT LOCAL BOARD, 
HYDERABAD (SIND) PLrarntrer 
AND OTHERS—DEFENDANTs Nos, 1 AND 2— 
RESPONDENT 

Bombay District Local Boards Act (VI of 1923), 

3,42—Agreement under s, 42 is mutual—Agreement 
not complying with s.42—District Board cannot sug 
upon it — Suretyship agreagnente not entered into in 
manner and form required by s. 42—Validity— 
Suretyship agreement is separate and distinct from 
‘principal agreement — Mere fact that lalter was in 
accordance with a. 42 is no ground for non-compliance 
with 3.42 in case of former —Principal and surety— 
Suretyship agreemant, though supplementary to 
principal is yet separate and distinct — Contract— 
Executed—Statutsry prohibitions are not subject to 
common law exceptions. 

In a contract entered into in the manner andform 
required by s. 42, Bom District Local Boards Act, 
mutuality is an essential condition. Hence even 
where a suit on acontract under s. 42 is not against 
the District Local Board but by the District Local 
Board, the formalities provided in s. 42 (2) are 
Tequired, because, otherwise it would mean that 
while one side would be bound, the other side would 
not. Ahmedabad Municipality v. Sulaimanji Ismail ji 
(1), relied on. 

A suretyship bond not entered into inthe manner 
and form required by s. 42 but signed only by the 
persons tobe charged, cannot be said toconform to 
the provisions of s. 42 (2) and is therefore void. 
The mere fact that the District Local Board are 
accepting no liability under the agreement and the 
persons to be charged have signed, is no ground for 
non-compliance with s.42. The suretyship agreement 
is separate and distinctfrom the principal agreement 
and therefore the fact that the principal agreement 
was in accordance with s. 42 (2) does not obviate 
necessity of the suretyship agreement from complying 
with the provisions of s, 42. Suchan agreement 
though void, the person who has received any ad- 
vantage under it must restore the same under s. 65, 
Contract Act, 

{English and Indian case-law discussed.] 

A surety bond or agreement of suretyship when 
executed after the main contract is dependent on 
and suppleméntary to the principal contract in the 
sense that if, the principal contract falls for want 
of consideration, the agreement of suretyship 
falls too, but it does not follow that the two contracts 
or agreements are not separate and distinct. 

Statutory prohibitions are not subject to the com- 
mon law exception of executed contract. Hence a 
contract though executed must be deemed to be void 
omthe ground of failure to comply with statutory 
provisions relating tothe manner in which it shall be 
made,” : 

[Case-law discussed.] 


F. A. against the judgment and decree 
passed by the Joint First Class Sub-Judge, 
Hyderabad dated July 21, 1937. 
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Mr, Kimatrei Bhojraj,e for the Appel- 
lants. i 

Mr. Dingomal Narainsing, 
„pondent No. 1. ae 

Davis J.C.—This is an appeal against 
the judgment of the Joint First Class Subs 
ordinate Judge, Hyderabad, who passed a 
decree for Rs. 24,156-9-0 against the ape 
pellants, the minor son and the widow of 
one Pahlajrai Amardinomal], the legal re- 
presentatives of this Pahlajraj who was 
sufficiently unfortunate to stand as surety 
for one Navalrai Motumal in his contract, 
withthe Hyderabad District Local Board, 
of lease fòr the pala-fisheries in that dis- 
trict. The suit was brought also against the 
principal debtor Navalrai Motumal himself 
and his brother Shewakram who stood sureity 
for him. Rut defendant No. 1 Navalrai, 
the principal debtor, did not appear in the 
suit at all which proceeded ex parte against 
him, while his brother Shewakram against 
whom a decree was also passed has not 
appealed. About the validity of the con: 
tract itself, Ex. 107, no question is raised. 
Jt is entered intoin the manner and form 
required by s. 42, Bombay District Local] 
Boards Act (Bom, Act VI of 1923). It is in 
writing signed by the President and twe 
other members of the Board and sealed 
with the seal ofthe Board. It was executed 
on January 20,1930, but the agreement 
by which the sureties were bound was 
entered into with no such formalities, 
It is signed only by the ‘sureties, the per: 
sons who are to be charged, and was attest: 
ed by the Mukhtiarkar of Kotri. It ie 
Ex. 108 in the paper-book. We think il 
clear that the date of execution musi 
be the date of attestation. Thisis, in the 
GAGAMAN of this case, February 24 
1930. 

The learned Subordinate Judge founc 
however that asthe suit was not agains! 
the District Local Board but by the Dis 
trict Local Board, the formalities providec 
in s, 42 (2) of the Act were not required 
He relied on the wording of sub-s, (3 
which is as follows: 

“No contract or agreement not executed as in thi 


section provided, shall be binding on the Loca 
Board.” ; 


for Res- 


The wording of this sub-section doe 
lend itself tothe interpretation put upor 
it by the learned Subordinate Judge, bu 
with all respect, we do not-think itis : 
correct interpretation, because, it woul 
mean that while one side would be bounc 
the other side would not. There woulc 
thus be an absence of mutuality in th 
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‘contract which is an: essential condition, 
Ahmedabad Municipality v, Sulaimaenji 
Ismailji (1), Wedo not think therefore 
that the judgment can be supported ch 
this ground. 

But it is argued for the respondent Local 
Board, that it can be supported on 
other grounds. Firstly, it is argued, that 
‘the contract Ex. 107 and the surety bond 
Ex. 108 must be read together. They 
donot form two separate and distinct con- 
tracts or agreements; the surety bond is 
supplementary to and, indeed, is part and 
parcel of the one contract or ag@eemeat, so 
that the signature of the President and 
the members and the seal of the Local 
Board on Ex, 107 is also on Ex, 108. It 
is true that the surety bond or agreement 
‘of suretyship, if it may be so-called, is 
dependant on and supplementary to the 
principal contract in the sense that if, 
for instance, the principal contract falls 
for want of consideration, the agreement 
of suretyship falls too, butit does not 
follow that the two contracts or agreements 
are not separate and distinct. Section 126, 
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Contract Act, contemplates a separate cone - 


tract of guarantee between the surety and 
the creditor ; such a contract can be made 
‘without even the knowledge or consent 
of the principal debtor, though the rights 
-of the surety against the principal debtor 
may in consequence be more limited. It 
is possible that all may be partiesto the 
one contract when one set of signatures on 
‘behalf of the Local Board and one seal 
would be sufficient, but this is not the 
case here. Moreover the terms of the 
‘principal contract in the matter of the 
sureties have not even been complied with. 
Under cl..7 of the principal contract the 
sureties were to be supplied to the satisfac- 
tion of the President wijhin a week. This 
was not done. They were not supplied 
„til February 24, though the principal 
contract was executed on January 20, 1930. 
The President had no power to vary the 
terms and conditions of the principal 
contract ; such variations would require 
-to be made with the same formalities 
as the principal contract: Abaji Sitaram 
Modak v. Trimbak Municipality (2). This 
-agreement to stand surety for Rs. 22,500 
was a serious matter for all concerned 
‘as this litigation itself shows. 

We do not think it is a sufficient answer, 
to the objection taken by the appellants 
that itis not necessary for the President 


1) 27 B 618; 5 Bom, L R 592, 


2) 28 B 66; 5 Bom, L R 689, 4 


191—97 & 98 


does not appear 
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and members of the District Local Board to 
sign orfor the seal to be impressed be- 
cause ths District Local Board are accepi- 
ing noliability under the agreement and 
the persons to be eharged have signed. 
Such an argument would not apply toa 
case where tie District Local Board is 
the purchaser of immovable property under 
a sale-deed. Butin such a purchase not 
only would $he vendor have to execute the 
deed, but the contract or agreement would 
have to besigned by tke President and 
twomembers andsealed with the seal of 
the Board. It would bs a contract or 
agreement on behalf of the Local Board 
as is this agreémerft. It is true that this 
clearly from the agrees 
ment of suretyship itself -but this is 
because of defects inthe wording of the 
agreement. In the terms of s, 126, Contract 
Act, itis a contract befween the District 
Local Board and the sureties, and the 
District Local Board is suing the sureties 
upon this contract or agreement. We 
must thérefore hold that the agreement 
Ex. 108 does not comply with the pro- 
visions subs. (2) of a. 42, District Local 
Boards Act. 

It is, however, then argued that this 
matters uot. “The agreement is no longer 
an executory agreenent, the consideration 
under the principal agreement has passed, 
the contract is an executed contract, 
aud as the principal debtor is bound, so is 
the surety. Sofarasthe validity of tha 
principal contract is concerned, no question 
arises, But it is argued that if this 
contract was executed before the agreement 
of suretyship was entered into, Illus. (c) of 
8.127, Contract Act, would apply, and the 
agreement of suretyship would be void for 
-want of consideration, 

Against this itis contended thatit was 
only because sureties were provided that 
the deposit was not forfeited, the contract 
cancelled and re-auctioned under cl. 7 of 
the contract. It appears fhefefore that in 
any case there was consideration for the 
agreement of suretyship. We think how- 
ever that in this case the proper section 
to govern the relations of the parties, in 
view of the fact that the agreement between 
the District Local Board and the sureties 
is discovered to be void, is s. 65, Con- 
tract Act. It is true that there are coaflic- 
ting decisions of the Indian Oourts on the. 
question whether a local authority can or 
cannot be sued upon an executed conv 
tract when the formalitiesrequired by the’ 
statute in the wording of the contract have 
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‘not been observed. One line of decisions 
is to the effect that, provided the contract is 
-executed, the absence of formalities does 
not matter. The other line of decisions is 
to the effect, that all questions of considera- 
tion apart failure tocomply with the pro- 
visions of the statute invalidates the con- 
tract, and no suit will lie upon it. The 
one line of decisions is based upon the case in 
H. Young & Co. v. Mayor ana » Corporation 
of Royal Leamingtion Spa (3) and the 
other line of decisions. is based upon the 
case in Lawford v. Billericay Rural 
District Council (4). The difference in these 


two cases, however, lies in, this, that ine 


the one case the quéstion was one of 
compliance. with the requirements of a 
‘statute, andin the other case, the question 
was one of ccmpliance with the rule of 
common law; hence the different decisions 
in the two cases. Under the Common Law 
of England acoutract with a corporation 
must be made under seal, but there are 
‘certain exceptions engrafted on the 
general rule, oue of which is that if the 
work done or gocds to be supplied to 
‘carry out the purposes of the corporation 


are accepted by the ccrporation and the- 


‘consideraticn is executed, there is accntract 
to pay implied from the actes of the core 
poraticn, snd the abserce of a ccntract 
under geal is no answer to an_ acticn 
brought in respect of the work done or tke 
gocds supplied. In common law, therefofe, 
in cases of executed consideration, the 
absence of acontractunder seal dces not 
jnvalidate acontract. But where there is 
exprees statutory provisicn, that excepticn 
has been heldnot toapply even in cases 
of executed contracts : see Mahomed Ebrae 
him Mollav. Commissioners for the Port of 
Chittagong (5) at p. 210 where it is said ; 

“In H. Young & Co. v. Mayar and Corporation 
of Royal Leamington Spa (3), the corporation, duly 
acting as an urban authority, contracted under seal 
with one Powis for the making of scme water works. 
Powis failed to ccmplete the contract, which, there- 
fore, ceased. The urban authority then, without 
seal, directed their agent to contract with Young & 
Co., to finish the works. The works were finished 
to the entire satisfaction of the corporation ; certain 
extra necessary works were also done. Then the 
corporation, having had the benefit of all the works, 
refused to pay thefull price of the same. 

In the Court of Appeal, Lindley, L. J. said in his 
jud@ment: ‘The last point urged for the plaintiffs 
was, that as the contract has been performed and 
(3) (1883) £ A O 517;52 L J Q B713;49LT 1; 31 W 


R 995; 47 J P 660. 
- (4) (1903)1 K B 772; 722L IK B554;88LT 317; 
51 W R 630; 19 T L R 322;67 J P245; 1 LGR 


535, ; 
“ (5) 54 O 189 (210); 103 Ind. Cas. 2; A I R 1927 
Oal, 465. 
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the defendants have the benefit of the plaintiffs’ 
work, labour, and material, the defendants are at 
all events liable to pay for these at a fair price. 
Tp support of this contention cases were cited to 
show that corporations are liable at Common Law 
quasi ex contractu to pay for work ordered by their 
agents and.done under their authority. The cases 
on this subject are very numerous and conflicting 
and they require review and authoritative exposition 
by a Court of Appeal. But, in my opinion, 
the question thus raised does not require 
decision in the present case. We have to construe 
and apply an Act of Parliament: The Act draws a 
line between contracts for more than £50 and con- 
tracts for £50 and under contracts for not more 
than £50 need not be sealed, and can be enforced 
whether executed or not, and without reference to 
the question whether they could be enforced at 
Common Law by reason of their trivial nature, 
But contracts for more than £50 are positively re- 
quired to be under seal; and ina case like that 
before us, if we were to hold the defendants liable 
to pay for what has been done under the contract, 
we should in effect be repealing the Act of Parlia- 
ment and depriving the rate-payers of that protec- 
tion which Parliament intended to secure for 
them, 

In the House of Lords, Lord Blackburn, after 
referring tothe judgments ofthe Courts of Appeal, 
the cases on the point, and the Public Health Act, 
1875, observed :— 1 think, bearing in mind this, it 
is not possible to construe s. 174 asmeaning any 
thing else than that when the subject-matter of a 
contract exceeds £50 in value the contract must be 
under seal;and that the distinctions and differences. 
which, according tothe opinions of the Court of 
Queen's Pench, might dispense with a seal in the 
case of an ordinary corporation should not do so 
when the contract was by an urban authority, and 
related to a subject-matter above that value, This- 
was the construction put upon the Act in Hunt v. 
Wimbledon Local Board (6), as well as in the Court 
below. 1 think it is right, and it disposes of this 
appeal. It is true that this works great hardship 
upon the now appellants. They had an agreement. 
but it was not sealed: and though it is possible 
that if the agreement had been under seal the de- 
fendants might have established a defence on the 
merits toallor part of what is claimed, it is hard 
on the appellants that they should not be allowed 
to raise the question. It is, however, for the Legis- 
lature to determine whether the benefits derived 
by enforcing a general rule are or are not too 
dearly purchased by 8ccagjonal hardships. A Court 
of Law has only to inquire, what has the Legisla- 
ture thought fit to enact. Lord Bramwell, in the\ 
same case, observed :—'The Legislature has made 
provisions for the protection of rate-payers, share- 
holders, and others, who must act through the 
agency of a representative body, by requiring the 
observance of certain solemnities and formalities 
which involve deliberation and reflection, That is 
the importance of the seal. It is idle to say there is 
no magic in awafer. It continually happens that 
carelessness and indifference on the onë side; and the 
greed of gain on the other, cause a disregard to 
these safeguards, and improvident engagements are- 
entered into. Whether that has been so in this 
case I have nonotion; but certainly the rate-payers 
‘of Leamington may well be astonished at the amount 
claimed of them. The decision may be hard in this- 


7 W R123. 


(6) (1878)4 CPD 48; 48 L JO P207;40L T 115: 
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case on the plaintiff, v'ho may not have known the 
law. They and others must be taught it, which can 
only be done by its enforcement.’ 


It is argued that the decision in HS 
Young & Co. v. Mayar and Corporation of 
Royal. Leamingtion Spa (8) has been 
modified by the subsequent decision in 
Lawford v. Billericay Rural District Couns 
cil (4) in that Lord Blackburn in his 
judgmentin H. Young & Co v. Mayor and 
Corporation of Royal Leamingtion Spa (3) 
distinctly leaves over the question sub- 
sequently raisedin Lawford v. Billericay 
Rural District Council (4) and approved the 
suggestion of Lindlay, J. that it was desirable 
that the matter should be dealt with in the 
Court of Appeal, But perusal of the judg- 
mentin Lawford v. Billericay Rural District 
Council (4) will show that the case there 
raised was that of a corporation acting 
under the Common Law and not under 
the provisions of the statute, s. 174, Public 
Health Act, which laid down the formalities 
necessary for the validity of a contract 
entered into by a public body. Moreover, 
in cases after the case in Lawford v. 
Billericay Rural District Council (4) 
the rulein H. Young & Co. v. Mayor and 
Corporation of Royal Leamingtion Spa (3) 
has been followed or accepted: see 
British F.W. Co. Ltd. v, Prescot Urban 
District Council (7) and Douglass v. Rhyl 
Urban District Council (8). We think 
therefore that the cases on which the 
learned Advocate has relied to show that 
statutory prohibitions are nevertheless 
subject to the Common Law exception of 
executed contracts, are not to be followed 
namely: Abaji Sitaram Modak v. Trimbak 
Municipality (2), Goodrich v. Venkanna (9), 
VYunicipal Committee, Gujranwala v. Fazal 
Din (10). Tne bulk of the authority is to 
he contrary effect; Ramagwamy Chetty v. 
Municipal Council, ‘Panjore (11), Raman 
Shetti v. Municipal Council of Kumakonam 
‘12), Radha Krishna Das v. Municipal 
Board of Benares (13), Municipal Council, 
Tiruvarur v. Kannuswami Pillai (14), 
Mahomed Ebrahim Molla v, Commissioners 


(7) (1912) 2 Oh, 412. 
(8) (1913) 2 Oh. 407; 82 L J Oh. 537; 109 L T 30; 
'7 J P375;,29 T L R 605; 11 L G R 1162; 578 J 


\27. 

(9) 2 M 104. 

(10) 11 L 121; 121 Ind. Oas. 187; A I R 1929 Lah, 
49; 3L P L R 403; Ind. Rul. (1930) Lah, 187. 

(11) 29 M 360. 

(12) 30 M 290. 
- (13) 27 A 592; 2 AL J 321; A W N 1905, 111. 

(14) 53 M 352; 127 Ind, Oas. 120; AI R 1930 Mad. 
00; 58M LJ 377; 31 L W 271; (1930) M W N 140 
nd, Rul. (1930) Mad. 936, 
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for the Port of Chittagong (5) at p. 210* 
Municipal Council, Lucknow v. S.C. Deb 
(15) and Madura Municipality v. Alagiri- 
sami Naidu (16), 

It is, however, argued that though the 
contract is void onthe ground of failure to 
comply with statutory provisions relating 
to the manner in which it shall be.made, 
neverthetess the principle of quantum 
meruit shoul prevail on the equitable 
Principle that a person shall not be permitte 
ed to retain a benefit and refuse payment. 
Reference is made to two cases, Municipal 
Council, Tiruvarur v. Kannuswami Pillai 
(14) and Mahomed Ebrahim Molla v. Com- 
missioners for the Port of Chittagong (5). 
It is true that in both those cases a decree 
was passed on the basis of quantum meruit; 
but, in neither of the two cases does the 
matter appear to have been considered at 
any length. Inthe Madras case, it was by 
consent and the Calcutta case was followed 
and in the Calcutta case the question was 
only dealt with somewhat briefly in the 
last paragraph of the judgment. 

In our view the casein H. Young & Co. 
v. Magor and Corporation of Royal Leam- 
‘angtion Spa (3) leaves no room for payments 
on a quantum meruit basis or at all, apart 
from the provisions of a statute, The rule 
of implied contract based on estoppel does 
not apply in the case of a statutory pro 
hibition and there is no room for equity. 
But, in our view, this question is to De 
decided not so much on the basis of deci- 
sions in English cases but on the Indian 
Statute Law, and a. 69, Contract Act, appears 
to apply clearly toa case where the eon- 
tract is void, because of failure to comply 
with certain statutory provisions in its 
making, where s. 23, Oontract Act, does 
not apply, but where advantage has been 
received by one or the other parties. 
There isa very recent Madras casa on this 
point: Madura Municipility v. Alagiri- 
sami Naidu (16). In that case he Madura 
Municipality sued to recover from a con» 
tractor for the removal of -rubbish a 
balance due, and the defence was taken 
and was proved, that the contract was 
not made by the Municipality in the manner 
required by the statute and the contract 
was therefore void. This defence was accegt- 


(15) 8 Luck 1; 137 Ind. Oas. 574; A I R 1932 


, Oudh 193; 90 W N 461; Ind. Rul, (1932) Oudh 236 


(FB. 
(16) I L R (1939) Mad. 928; 187 Ind. Oas. 780; AIR 
1939 Mad. 957; (1933) M W N 821; 50 L W440; 12 R 


M 764. 
*Page of 54 O— [Hd.] . i 
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ed; nevertheless the Municipal contractor 
was ordered to pay compensation for the 
benefit he had taken, and which he could 
not return cn the basis of the previous 
year's contract. The learned Judges after 
finding that there was no valid contract 
between the parties went on tosay (p, 9344) : 
_ “ This is, however, not enough to dispose of the 
case. The defendant had admittedly taken the rub- 
bish and nightsoil from the Municipal depots for 
the whole year and has already paid as stated 
above, a large portion of the amount he had agreed 
to pay. Should the Municipality be held disentitled 
then to recover the balance or any other sum which 
may be found tobe due either on the basis of 
quantam valebat or on the principle embodied in 
s. 70, Contract Act, on thegrourdthat the contrac? 
has been found to be unenforceable ? There was a 
divergence of opinion on this point so faras this 
Court is concerned and some of the cases had gone 
to the length of deciding that when an agreement 
was found to be unenforceable for want of fulfilment 
ofa statutory requizement, the whole suit should be 
dismissed: see Raman Chetti v. Municipal Council of 
Kumakonam (12) and Ramaswamy Chetty v. Municipal 
Council, Tanjore (11). But a more equitable view 
has been taken in later cases: See Palaniswami 
Gounder v. English and Scottish Co-operative, Whole- 
sales Ltd. (17), Arunachala Nadar v. Stivilliputtur 
Municipal Council (18) and Madura Municipality v. 
Raman Servai (19), The language of s, 65, Contract 
Act, has been held by their Lordships of the Privy 
Oouncil in Harnath Kunwar v. Indar Bahadur Singh 
(20), to include agreements which are destitute of 
legal effect from their inception and it would, 
therefore, cover a case like the present where the 
agreement in pursuance of which the defendant 
took delivery of the rubbish and nightsoil has been 
discovered to be of no legal effect fromthe begin- 
ning. There are certain cases which appear to hold 
that s. 65 would have no application where the 
void character of the agreement wasknown to the 
party: See Ledu v, Hiralal (21) and Nathu Khan 
v. Sewak Koeri (22). But these cases were decided 
on the principle that the contracts being either 
immoral or opposed to public policy were inherent- 
ly illegal and the parties being in part delicto the 
Courts could not render any assistance in enforcing 
them, The same cannot be said, however, of cases 
where agreements are held to be merely unenforce- 
able on account of a failure to comply with certain 
forms or for want of giving expression to them in 
the manner prescribed by law. The reason for 
this difference is obvious. It is impossible for a 
Court to give effect to or recognize an illegal 
transaction @ither by enforcing it or by ordering 


won AI R 1933 Mad. 145; 145 Ind. Oas. 412; 6R 
6 


(18) 58M 65; 151 Ind. Cas, 46; A IR 1934 Mad. 

ae 6T M LJ38;40L W 18;7 RM109; (1934) M W 
163. 

(19) 43 L W 39; 161 Ind. Cas. 46; A I R1936 Mad. 
$8; (1936) M W N 65;8 R M 764. 

20) 45 A 179; 71 Ind. Oas. 629; AI R 1922 P O 403; 
9O& AL R 270; 9 OL J 652; 44 M LJ 489; 37 
O LJ 316;27 OC W N 949; 501 A 69;18L W 383; 
26 O O 223;33 M L T 216;5 P L T 281; 2 Pat. LR 
237 (PO. l 

(21) 43 O 115; 29 Ind. Oas. 625; A IR 1916 Oal. 266; 
?1 O L J §37;19 O W N 919, 

(22)15 O W N 408; 9 Ind. Oas, 161. 


“3Pago of IL R (1939) Mad.—{[Ed.] © 
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‘restitution to a party after it has been wholly or 
partially carried out. But when an agreement is 
discovered to be unenforceable and not illegal and 
when a party has not been guilty of any conduct 
which would disentitle him to come to Oourt, there 
appears to be no reason why the principle under- 
lying s.65 should not be given effect to. It is hard~ 
ly necessary to refer to English cases in this connec- 
tion. Apparently the language employed in s. 65 
is much wider than that employed inthe Act of 
Parliament which came up for construction before 
Lindley, L.J.in H. Young & Co. v. Mayar and 
Corporation of Royal Leamington Spa (3), and sinca 
the statutory law of India is different from that 
which prevailed in England, the English decisions 
could not be of much value in interpreting the Indian 
statute. In Municipal Council, Lucknow v. S. C. 
Deb (15), the learned Judges took the view that 
as a contract not made in accordance with statutory 
provisions is invalid, and the law will not permit 
that to be dore indirectly, which cannot be done 
directly s. 65, Contract Act, will not apply in this 
class of cases. But, with all respect to the Judges 
who decided that case, the words of s. 65, Contract 
Act, are wide, and there is nothing to exclude from 
its ambit any particular class of void agreements 
such as agreements made on behalf of a municipa- 
lity and void because of failure to observe certain 
statutory provisions in their making It may be 
that the result of applying s. 65, Contract Act, is 
the same as if a decree is passed on the basis of 
quantum meruit but it is none the worse for that.” 
Section t5, Contract Act, is as follows: 
When an serene discovered to be wol; or 
eo. when a contract ecomes 
DAGUA 07 E void, any person who has 
advantage under received any advantage 
void agreement or under such agreement or 
contract that be. Comtract is bound to restore 
comes void.” it, or to make compensation 
; for it, to the person from whom 
he received it, 


The person then who has received any 
advantage under an agreement discover- 


ed to be void must restore it or make 
compensation for it to the person from 
whom he received it. Applying these 


provisions to the facts of this case, the 
appellants—the legal representatives of the 
surety—must -restore to the District Local 
Board any advantage he has received 
under this agreemenf of-suretyship or com- 
pensate the District Local Board. But, it 
would appear the surety has received no 
advantage. He has in fact undertaken most 
onerous liabilities. Section 65, Oontract 
Act, does not require him to return any 
consideration he has received but any ade 
vantage, and in the case of a contract of 
guarantee there may be no advantage, 
The necessary element of considaration in 
such acontract—is the legal detriment— 
incurred by the promisee at the promisor’s 
request and itis immaterial whether there 
is or is not any apparent or real benefit to 
the promisor, Moreover, we do not see how 
, we could at this stage order further enquiry 
to be made as to any advantage which the 
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surety may have received and which his 
legal representatives must restore or make 
compensation for. On the record as it 
stands, the appellants would appear to 
have obtained no advantage, but no ques- 
tion of s. 65, Contract Act, was raised in 
the lower Court; it was not referred to in 
the pleadings; no issue was raised on it 
and wedo not see how we can decide it 
here or remand the case; nor even do we 
see what profit could be derived from an 
enquiry in 1939 into a contract relating to 
the catching of pala-fish in the Indus in 1930. 
But s. 65, Contrat Act, was never part of the 
case of the plaintiffs. They “put in no 
rejoinder to the written statement of defen- 
dant No. 4; they did not ask for the 
pleadings to be amended. We think there- 
fore the appeal must be allowed with costs 
throughout and the suit against the appellants 
dismissed and we order accordingly. 


8. Appeal allowed, 


—— 
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Manohar Lail, J.—This is an appeal by - 
defendant No. 1 against a decision of the 
learned Additional Subordinate Judge of 
Darbhanga dated August 7, 1935, by which 
he decreed the suit of the plaintiff, respon- 
dent No. 1, which was‘instituted for enforce 
ing four mortgage bonds executed by the 
appellant on various dates in favour of 
respondent No. 2, the assignor of the plaine 
tiff. The principal question for detérmina- 
tion is the extent to which the first morte 
gage bond dated August 14, 1925 can be 
enforced, The facts necessary for deter- 
mination of the controversy between the 
parties may be stated as follows. 

* On August 14, 192% the appellant exe- 
cuted a mortgage bond (Ex. 5) forRs 30,000 
in favourof Apurba Babu, defendant No, 2 
in the action, stipulating to pay interest 
at 12 per cent, per annum, the due date of 
payment was August 14,, 1926. The pro- 
perties mortgaged in this bond consisted 
among other properties of village Kasraur, 
Tauzi No. 16. On February 7, 1927, the- 
appellant executed another mortgage bond 
to securea sum of Rs. 12,000 in favour of 
the same mortgagee by giving in hypothe- 
cation thesame properties as were covered 
by the bond of 1925. On August 25, 1929 
the appellant executed a third mortgage 
bond in favour of the sams mortgagee to 
secure a sum of Rs. 10,000 and lastly on 
September 15, 1929 the appellant executed 
a fourth mortgage bond in favour of defen- 
dént No. 2 to secure an advance of Rs, 15,000 
the properties mortgaged being the same 
in all these four bonds in suits the rate 
of interest being also the same. In the 
year 1930 Mst. Sarosati Bahuria, defendant | 
No. 3, was: executing her money decree 
against the mortgagor; she assigned four 
annas in this decree to the plaiatif on 
August 4, 1930. On September 12, of the 
same year the plaintiff applied to be added 
as a co-decreerholder in the execution pro- 
ceedings, In his petition, Hx. 3 (E) at 
p. 111, he stated that he was the purchaser 
of the four annas share of the decree passed 
in favour of Mst. Sarosati Bahuria against 
Suraj Narain Ohoudhuri, judgment-debtor, 
under the deed of assignment executed by 
Mst. Sarosati Bahuria on August 4, 1930, 
that the said decree was under execution 
in case No. 160 of 1930 and prayed that he 
should be brought on the record as one 
of the decreesholders. 

The order sheet Ex.M at p. 99 shows 
. that the Court after hearing the objections 
of the parties ordered on January 12, 1931, 
that. the plaintiff should be added as a. 
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decree-holder in execution proceedings, It 
should be stated, however, that before this 
when Sarosati Bahuria was the sole decree- 
kolder she had applied to realise her decree 
by asking the Court to attach and sel) 
village Kasraur Tauti No. 16, one of the 
mortgaged properties. On July 18, 1930, 
she had put in 8 petition that the property 
sought to be sold had an encumbrance of 
Rs, 45,0°0 upon which the Court ordered 
that a note to that effect should be made 
in the sale proclamation: see Ex. M at 
p. 99. The petition of the lady is atp. 109 
in which reference is made to the encum- 
brence of Re. 45,000 under a mortgage bond. 
It is common ground, and indeed it is esta- 


blished on the evidence; that the mortgage - 


bond referred to is first mortgage bond in suit 
namely, of August 14, 1925. On January 16, 
1931, the plaintiff and his co-decree-holder 
both informed the Court by means of a 
petition that in order to show the encum- 
brance on the judgmentedebtor’s properties 
noted in the inventory of the properties 
scught tobe sold a copy of the mortgage 
bond dated August 14, 1925, executed by 
Suraj Narain Chaudhuri (the appellant) in 
favour of Apurba Babu is being obtained 
to-day in the registration department which 
will be supplied within two days (Ex. F (3) 
at p. 113). On the next day the two decrees 
holders filed another petition Ex. H (1) (at 
p. 114) in which they stated that the entire 
debt due on this mortgage was Rs. 56,038, 
that is Rs. 30,000 principal and Rs, 26,038 
as interest, and they also filed a copy of 
the .bond executed by the appellant in 
favour of Apurba Babu. The proceedings 
show that the Court had ordered tbe issue 
of sale proclamation fixing March 2, 1931, 
for sale at 12 noon and the value of the 
property sought to be sold was fixed by the 
Court at Rs, 4,00,000: see Order No. 36 
Ex. M at p. 100. 

On January 19, 1931, the Court by Order 
No. 42 after hearing the parties directed 
that the salg of the property should take 
place first of four annas share and if the 
price fetched did not cover the decretal 
amount which was about Rs, 15,000 then 
another four annas sharé was to be sold 
and finally the remaining eight annas would 
also be sold if the first two sales did not 
fetch the full decretal amount and directed 
that the sale proclamation was to makea 
mention of these specific directions. The 
sale proclamation which was actually issued 
is Ex. L at p. 116. It mentions that in the 
property which was sought to be sold, 
namely, village Kasraur, the share of the 


SURAJ NARAIN CHAUDHARY V. BISHESRWAR SINGH (PAT.) 


19110 


judgment-debtor was 15 annas and odd 
bearing Tauzi No. 16, and also gave parti- 
Culars as to the area and the sadar-jama 
payable, It also mentions the encume 
brance as Rs. 56,038 under mortgage bond 
dated August 14, 1925, executed by Babu 
Suraj Narain Ohbaudhuri in favour of 
Apurba Babu and then notes the direction ` 
which the Court had given as to the order- 
in which shares in- this property would be 
put for sale. On March 2, 193], the two 
decreesholders applied for permission to 
offer bids in the auction sale to the extent 
of their decretal amount, The Court appa- 
rently allowed the prayer. The sale was 
*actually held on March 7, 1931—four annas 
share in village Kasraur, Tauzi No. 16, 
was first sold to the decree-holders for 
Rs. 3,800 and then another four annasshare 
was sold for Rs. 3,800 and lastly the remain- 
ing eight annas share was sold for Rs. 7,600 
with the result that the entire share of the 
judgment-debtor in village Kasraur was 
knocked down to the decree-holders for a 
sum of Rs. 15,200. 

The judgment-debtor put in the usual 
application under O, XXI, r. 90, Civil P. C., 
asking for the setting aside of the sale on 
the ground of alleged irregularities in 
publishing and conducting the sale leading 
to the sale in favour of the decreesholders 
for a grossly inadequate price. The decree- 
bolders auction-purchasers in their objec- 
tions to this application of the judgment- 
debtor asserted amongst other things that 

“the allegation of the petitioners that the proper- 
ties sold by auction are valued at Rs. 4,00,000 is 
wrong and false. The properties sold by auction 
have been sold, subject to the encumbrance, for 
proper price,” 

See para. 9 Ex, J (1), p. 125 and para. 5, 
Ex. J at p. 126—the first is the refutation 
petition by Mst, Sarosati Bahuria dated 
May 2, 1931, and the second is the refutation 
petition by the plaintiff dated June 5, 
1931. 

The Court by its order dated January 16. 
1932, (see Order No, 65 at p. 104), refused 
to set aside the sale holding that the pro- 
cesses of execution were duly served and 
that there was uo irregularity. The only 
irregularity which was alleged for the first 
time in argument before him was that the 
sale which was originally fixed for March 2, 
had been adjourned to March 7, without 
fixing the hour of sale. But the Court held 
that even if this may be assumed to be 
an irregularity there was nothing in the 
evidence from which it could be directly 
or indirectly inferred that the inadequacy 
of the price fetched—which could not be: 
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gainsaid—at the sale was due to ‘this 
irregularity. Against this decision there 
was an appeal to this Court (Miscellaneous 
Appeal No. 23 of 1932) but the judgment- 
debtor could not obtain any real rélief. 
On January 22, 1932, the Court issued a 
sale certificate in favour of Mst. Sarosati 
Kuer and the plaintiff certifying that theee 
decree-holders have been declared pur- 
chasers for a consideration of Rs. 15,200 
at a sale held by public auction on March 7, 
1931 of 15 annas and odd share of village 
Kasruar, Tauzi No. 16, having an area of 
750°42 acres with a jama of Rs. 902-30 
together with all zemindary rghts apper- 


taining to thie tauzi, It also mentions that e 


the plaintiff was substituted as a decree- 

holder on January 12,1931. It appears 

that about this time a Receiver was appoint 

ed and had taken possession of this village 

Kasraur, Tauzi No. 16, On July 6, 1932, 

defendant No.2 assigned his rights in all- 
the mortgage bonde in suit to the plaintiff 

for a sum of Rs. 90,000. 


The plaintiff instituted the present suit 
on August 9, 1932, and stated in para,.12 
of the plaint that before getting the assign- 
ment under the sale deed dated July 6, 
1932 from the mortgagee, the plaintiff along 
with Mst. Sarosati Bahuria purchased a 
portion of the mortgaged property, namely, 
village Kasraur, Tauzi No. 1*, given in 
Sch. 3 of the plaint, at an auction sale 
held on March 7, 1931, for Rs, 15,200 in 
which the plaintiff's share was four annas 
(being the same share which he had pur- 
chased in the decree) and in which the 
Musammat has a share of 12 annas. He also 
stated in this paragraph that the plaintiff 
and Mst. Sarosati Bahuria, defendant No. 3, 
entered into possession by obtaining a 
formal delivery of possession in November, 
1933, after the appeal of the judgment- 
debtor had been dismissed by the High 
Court against the order refusing to set aside 
the sale and that the plaintiff is in possession 
of only four annas, the share which he 
purchased. The plaintiff gave a deduction 
of Rs. 3,040 from the amount due on the 
mortgage bond by spreading the propor- 
tionate amount of the dues on the four 
mortgages in suit on his four annas of 
village Kasraur. He prayed for the usual 
mortgage decree for Rs. 1,20,356-12-0 
together with interest pendente lite till 
realization. 

The defendant in his written statement 


put forward a number of defences, but the 
principal objection which was relied upon 
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befora us was that by reason of the pur» 
chase by the plaintiff of Tauzi No. 16 for 
a very small consideration the entire debt 
due under the first mortgage bond had been 
wiped off, This written statement was filed 
on January 9, 1933,.and on May 1, 1935 
an additional written statement was filed in 
which it was alleged then for the first time 
(see para. 1) that the plaintiff is the pur- 
chaser of the entire share of the mortgaged 
property, namely village Kasraur, Tauzi 
No. 16, that Mst. Sarosati Bahuria is only 
his benamidar and that the plaintiff is in 
possession of the entire mortgaged pro- 
perty, But tho issues had already been 
struck on March 16, 1933 and after the 
filing of the additioral written statement on 
May 1, 1935, the appellant did not ask the 
Court to frame an additional issue as to 
whether the plaintiff was the purchaser of 
the entire 16 annas of village Kasraur with 
the result that it must be assumed, as has 
been assumed in the Oourt below, that the 
two decree-holders were purchasers of their 
respective shares in village Kasraur, The 
learned Subordinate Judge found that the 
plaintiff purchased 4 annas share in Touzi 
No. 16, village Kasraur. 


Mr. Das at one stage of the argument 
suggested that upon a true construction of 
the sale certificate. it must be held that the 
plaintiff and defendant No. 3 are only joint 
purchasers of village Kasraur without any 
specification of shares but later on con- 
tended that even if it be established that 
as between the co-purchasers the plaintiff 
has purchased only 4 annas share in village 
Kasraur his argument as to the effect of the. 
sale remains unaffected (this contention 
will be considered latter on), It must be 
assumed, therefore, as it was assumed be- 
fore the learned Subordinate Judge. that 
the plaintiff is the purchaser of 4 annas of 
village Kasraur only. If it was necessary 
to decide this point on the evidence I would 
have come to the same conclusion. The 
appellent also questioned the deed of assign- 
ment in favour of the plaintiff and protested 
at the high rate of interest included in the 
bond. But these two questions have been 
decided adversely to the appellant and have 
not been raised before us in appeal. The 
learned Subordinate Judge fixed the value 
of village Kasraur, Touzi No. 16, at Rs. 73,000, 
of Touzi No. 17 at Rs. 63,000 and of the 
remaining properties under the mortgage, 
at Rs. 54,000. He came to the conclusion 
that the properties mortgaged must con- 
tribute towards the amount due under the 
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bonds in suit as follows : 


“Plaintiffs 4 annas share in Touzi No. 16 2/21 
Mst. Bahuria’s 12 anns share in Touzi No. 1 6/21 
Touzi No. 17 ese aes 7/21 
And the remaining properties 6/21” 


with the result that he decreed the suit for 
16/21 of the amount claimed; that 2/7th of 
the claim would be payable by defendant 
No, 3 out of ker 12 annas share in Touzi 
No. 16 ‘and the remaining, that is 13/21 of 
the amount claimed, by defendant No. 1 out 
of the properties in mortgage except village 
Kasraur, Touzi No. 16, He furtber ordered 
that in case of non-payment the mortgaged 
properiies except the four annaa share of 
the plaintiff in village Kasraur, Touzi No. 16 
will be sold, In the appeal before us the 
principal question and indeed the sole ques- 
tion argued was that the amount due to the 
plaintiff should be reduced by wiping off the 
whole of the dues uader the first mortgage 
bond of 1925 and that in apy event under 
the provisions of the Bihar Money-Lenders 
Act, 1939, if the plaintiff was entitled to 
claim the whole ‘of the dues under the frst 
mortgage bond he could not recover ‘interest 
thereon more than tke principal. The appli- 
cation of the Bihar Money-lenders Act to 
this case has not been challenged by the 


respondent. The provisions are clear and. 


if the plaintiff is entitled to claim any sum 
under tke first mortgage both the amount 
will be limited to Rs. 60,000. In order to 
determine the important question seriously 
agitated before us, it is plain that the mct 
important questicn of fact to be determined 
in the first instance is‘what is the value of 
the village Kasraur, Touzi No. 16, at the 
date of the auction sale. The learned Coun- 
sel for the appellant seriously contested the 
finding of the learned Subordinate Judge 
by which ke had fixed the valuation at 
Rs. 72,000. (After examining certain evi- 
dence his Lordship concluded.) For these 
reasons I am unable to say that the learned 
Subordinate Judge was wrong when he 
fixed the valuaticn of village Kasraur at 
Rs, 72,000, The estimate is rather exces- 
sive but is in favour of the appellant. The 
other oral evidence in the case is unreliable 
and consists in the main of the evidence of 
“the appellant himself. It may be observed 
that he had produced no village papers to 
show what the income frem the zerait and 
bakdst lands and other zemindary income 
of this village was. He admitted he had no 


papers to'show the income from pokhars- 


He scught to justify the non-production of 
the papers by asserting that all the jama 
kharch- books were-destroyed by-the earth~ 
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quake. It is difficult to aceept the explana- 
tion. The witness sought to make out that 
his family purchased these mortgaged pro* 
Bees for Rs. 4,00,000. At p. 54 hs says? 
°«I had to spend four lacs including the value of 
46 bigkas and 22 bighas. I had to spend the money 
in cash. We paid one lac five thousand by brrow- 
ing and the rest was with my father. My father 
had about three laca of rupees. I have no docu- 
mentary evidence to show that we spent four lacs: 
The income of my father was Rs. 1500 to Ra, 2,000, 
besides 500 to 600 bighas of land kkas cultiva- 
tion... ... We paid Rs. 1,63,000 or Rs 1,65.000 to Mr. 
Orowdy brother of Mr. Crowdy—the value of that land 
was settled af Rs. 87,000. Mr, Crowdy did not take 
apy price for this. I have no papers to show that 
we paid Rs. 463,000 or so to the brother of Mr. 
Crowdy.” 


°. It seama to me that a mere perusal of 
the cross-examination of the appellant shows 
that he could not be relied upon. The state- 
ment which he hasmade as to the amount 
paid tothe vendor is belied by the docu 
mentary evidence consisting of the sale 
deed from Mr, Orowdy. But it was argued 
that the respondent is bound by the valua- 
tion fixed inthe sale proclamation whick 
was inserted at the instance of defendant 
No. 3 at a time when she was the sole dec- 
ree-holder and that the plaintiff when he bes 
came a co-decreesholder and joined in the 
execution proceedings not having taken any 
steps to challenge the valuation was bound 
by the same. The valuation in the sale pro- 
clamation as already stated was given af 
Rs. 4,00,000, but the record shows that the 
valuation fixed on an admission made by 
the Advocate of the decreesholder who was 
not allowed to challenge the same at a 
late hour of the same day. Order No. 22 
dated August 23, 1930 shows that Babu 
Gangadhar Missir objected to a petition for 
time being granted to the judgment-debtor 
to adduce evidence of valuation because he 
was willing to accept the valuation as given 
by him. The Court observes: 

“The matter ended then. In the lasb hour 
another Pleader appeared “for the decree-bolder to 
say that the question of valuation be decided by 
the Court on evidence. The parties cannot be allow- 
ed to play fast and loose in Court. I accept the 
valuaticn as given by the judgment-debtor. This. 
valueis to be entered in the sale proclamation.” 

It is clear therefore thatthe Court did 
not decide the question of valution on any 
evidence but fixed it in these circumstances, 
Tt may be that the Pleader for the decrees. 
holder whose decree amounted to only 
Rs. 15,000 was not concerned with the 
valuation because the property admittedly 
is worth more than Rs. 15.000. Be that as 
it may, no estoppel of any kind can arise 
against the plaintiff on account of the mode 
in which the pleader of his vendor’s decree- 
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holder agreed tb have the valuation fixed 
for the purpose of this execution at the 
stage of r. 66, Civil P. O. The parties have 
adduced evidence in the case and the valug- 
tion is to be determined on the materials 
such as thev areon the record : see in this 
connexion, Mohit Narain Jha v. Thekan 
-Jha (1), Having given the matter my most 
anxious consideration I am unable to hold 
that the decision of the learned Subordinate 
Judge that the value of village Kasraur can- 
not be taken at any figure higher than 
Rs. 72,000 is at ail erronecus, and I agree 
wtih him that for the purposes of the valua- 
tion of village Kasraur should “be taken at 
Rs. 72,000. i ? 


I bave already held that the plaintiff has 
purchased 4 annas share of Touzi No. 16 
which must now be taken to be of the value 
of Rs. 18,000. What then is the effect of 
the assignment in favour of the plaintiff of 
the rights of the mortgagee in the mortgage 
bond dated August 14, 1925? Mr. Das for 
tke appellant contends relying in the main 
on the decision of the Privy Council in 
Dooli Chand v. Ram Kishen Singh 
(2) that the effect of the purchase was: to 
wipe off the entire encumbrance of August 
14, 1925. He also argued relying upon the 
decision in Izzatunnissa Begam v. Kunwar 
Pertab Singh (3) that the plaintiff was 
bound to indemnify defendant No. 1 to 
this extent by reason of his having pur- 
chased 4 annas share of village Kasraur, 
Touzi No, 16, in execution of a money de- 
cree in a sale held with a notification of 
this prior encumbrance. Sir Sultan Ahmad 
on the other hand, appearing for the res- 
pondents, contends that notwithstanding the 
purchase by the plaintiff his rights to cone 
tribution under s. 82, T. P. Act, are not 
abrogated and that allthat the appellant 
can claim is to have a distribution of the 
mortgage debt dueeunder the first bond 
on all the properties including the 4 annas 
of village Kasraur in the appropriate pro- 
portion as has been done by the learned 
Subordinate Judge; he also contended that 
the principle laid down by the Judicial 
Oommittee in Dooli Chand v. Ram Kishen 
Singh (2) was confined to the peculiar facts 
of that casé and has never been followed 
inthe Indian decisions by which similar 
questions were decided, 


(1) 4 Pat. 731; 88 Ind. Oas. 332; A IR 1925 Pat. 500; 
6 PLT 84305 B). 

(2) 8 I A 93;7 O 648; 4 Sar. 245 (P O). 

(3) 36 I A 203; 3 Ind. Cas. 793; 31 A 583; 6 ALJ 
817; 13 O W N 1193; 10 O L J 313; 11 Bom, L R 1220; 
6ML T277; 19ML J 682 (P 0). Mo Ts 2. 


In my opinion itis not possible for this 
Court. to refuse to apply the principle laid 
down in Dooli Chand v. Ram Kishan Singh 
(2) and Izzatnnissa Begam v. Kunwar Pertab 
Singh (3) to the facts of this case but this 
will help the appellant only to the extent 
that the mortgage bond of August 14, 1925 
will be considered to have been satisfied 
to the extent of the valueof 4 gannas of 
village Kasraur, viz., Rs, 18,000 less the 
price paid by the respondent for it. In 
Dooli Chand v. Ram Kishan Singh (2) the 
facts shortly stated were that the mort- 
gagor who was the owner of several villages 
amongst others of two villages cal- 
led Korina and Nagdan had first mortgaged 
Korina in 1865 tothe Bank and later on 
had mortgaged Korina and Nandan to Dooli 
Chand to secure Rs. 38,000. The mortgagor 
thereafter mortgaged Nandan to the rese 
pondent for Rs. 5,500, ‘Phe Bank then ineti- 
tuted a suit on their mortgage of 1865 and 
obtained a decree for the sale of Korina. 
But Korina had been attacbed in execution 
by Chujtun Singh another decree-holder of 
the mortgagor and purchased by the 
respondent subject to the mortgage of the 
Bank. Shortly after this sale, the respond- 
ent paid into Court the entire amount to satis- 
fy the mortgage amount of the Bank and 


' got possession of village Korina. In the 


meantime the respondents had instituted 
a suit to enforce their mortgage and hav- 
ing obtained a decree they were proceeding 
in execution to sell Nandan when the appele 
lant Doolichand intervened, gave notice of 
his mortgage of January 1370 and requeste 
ed that it should be notified at the time of 
the sale and it was s> notified. It was 
found as a fact that the sale was made 
subject to that notification, aud of course 
subject to the mortgage to the appellant, 
upon which he at that time claimed that 
a sum of Rs, 1,51,239 was due. Sir Montague 


E. Smith in delivering the judgment of the , 


Board observed : 


“Tt is plain what the effect of suci? a notification 
upon the sale must have been, and the biddings were 
only for the equity of redemption, which was of 
small value, The sale took place in August 1872, and 
the purchaser was one Dindyal, the appellant 8 
brother, the price being Rs. 11,710. A certificate of 
sale and possession were obtained on September 
11, 1873. It has been found by both Oourts that Din- 
dyal purchased benami for the appellant. | The appel- 
lant, therefore, having given notice of his mortgage, 
purchased the equity of redemption subject to his 
own debt, and thus became both owner of the equity 
of redemption and mortgagee. In that state of things 
it became material to inquire what was the value of 
Nandan. Ithas been found by the Courts that its 
value, beyond the purchase money, exceeded the 
amount due upon the appellant’s mortgage, and was 
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sufficient to recover not only that amount but 
Rs. 18,800......... Under these circumstances, it must be 
taken.that the mortgage debt was satisfied by the 
purchase of Nandan and the value of estate. 
appellant, having thus obtained the full amount of 
his debt, could no longer avail himself of any other 
part of his security. The mortgage was only a security 
for the debt, and when it was satisfied there was an 
ada any right to resort to the further securities he 
eld. 


This qase was sought to be distinguished 
by the learned Judges of the Madras High 
Court in the Full Bench case in Ponnambala 
Pillai v, Annamalai Chettiar (4) but with 
great respect'I am unable to agree with the 
observations made by the Jearned Judges 
It is not open to the Indian Oourts to 
attempt to draw fine gistinctions in the 
pronouncements of their Lordships of the 
Judicial Committee. The observations of Sir 
Montague Smith which 1 have just quoted 
appear to.me to be very clear and establish 
that the mortgage debt of a mortgagee 
who. purchases for a small value the eauity 
of redemption in an estate with a notifica- 
tion and subject to his own debt is satisfied 
by the purchase of the village gnd the 
value of that village if the valuation to 
him exceeds the amount due on this mort- 
gage. IfI apply this observation to the 
facts of the present case, it helps the appel- 
lant only to this extent that the mortgage debt 
will be taken to be satisfied to the extent 
of the value of the village purchased by 
the respondents less the price paid by him 
for if. The respondent purchased only 
4 annas of the village which has been found 
by me to be of the value of Rs. 18,000 but 
on paying Rs. 3,€00 for it. It follows that 
the mortgage of the respondent was satise 
fied but tothe extent of Rs. 14,200 only 
thus leaving him the right to enforce the 
unsatisfied portion of the mortgage debt 
against other parts of his security under 
this mortgage bond of August 1925 namely 
against the remaining 12 annas of village 
‘Kasraur, Touzt No. 16, andother properties. 
The case reported in Byjonath Sahoy vV. 
Doolhun Bisyanath (5) points to the same 
direction, In that case the mortgagor had 
mortgaged three villages to the plaintiff who 
had become the purchaser at a sale in exe- 
cution of another decree of the rights of the 
mortgagor in one of the villages at a price 
wholly inadequate of its proper value and 
the Court found that at the sale in question 
tbe bids were made on the understanding 
that the property was burdened with the 


(4) A IR 1920 Mad, 375; 55 Ind. Oas. 666; 38 M 
Ti KL 43M 372; (1920) M W N 235; 11L W429 
(5) 24 W R 83. 
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plaintiff's bond-debt. In these circumstances 
it was held that : 
“the plaintiff has, by his own act, supplemented by the 
fact that he has in reality got back all money, preclud- 
ed hintself from following other portion of the property 
pleged to him,” : 
per Glover, J. at p. 85*. Mitter, J. agreeing 
observed ; 

“The effect of this purchase by the plaintiff was 
therefore that through this execution sale in which 
he himself became the purchaser, he got himself 
repaid of the whole amount due to him then 
under the bond which is the foundation of the 
present action. Ithas been pressed upon us thal, 
as the plaintiff only pnrehased one out of three 
properties hypothecated in the bond, the whole charge 
should, according to theordinary rule of equity, be 

e distributed over them all, We think that the plaintiff. 
by his own conduct has precluded the Court in apply- 
ing this ordinary rule, and under the peculiar 
circumstances of this case it would be inequitable to 
adopt it.” 

In the present case plain equity requires 
that the plaintiff when he has obtained 
the satisfaction of his mortgage debt to 
the extent of the value to him of the 
village which he purchased he should not 
be allowed to enforce the mortgage bond 
to that extent, The plaintiff purchased the 
village on paying one-fourth of Rs. 15,200 
that is to say Rs, 3,800 and obtained in lieu 
thereof a property of the value of Rs. 18,000. 
The result is that this mortgage bond is 
satisfied to the extent of Rs, 14,200 as stated 
already. Nor can Mr. Das derive any greater 
advantage than this from the case in Izzate 
unissa Begum v. Kunwar Pertab Singh (3). 
In that case the mortgagor whose pro- 
perty had been sold at an auction sale 
subject to certain encumbrances which 
later on turned out to be invalid sued the 
purchaser for recovery of theamount due 
under the invalid mortgages but the suit 
was dismissed on the ground that the pur- 
chaser was entitled to the benefit accruing 
to the property from its having been ex- 
onerated from mortgage liability and was 
not liable to accounteto the vendor for 
the amount thereof as unpaid pure 
chase money or by reason of his being es- 
topped from denying the validity of the 
mortgages. Lord Macnaughten in deliver- 
ing the judgment of the Board observed : 

“On the saleof property subject to incumbrances 
the vendor gets the price of his interest, whatever it 
may be, whether the price be settled by private 
bargain or determined by public competition, 
togather with an indemnity against the incum- 
brances affecting the land. The contract of indemnity 
may be express or implied. Ifthe purchaser coven- 
ants with the vendor to pay the incumbrances, 
it is still nothing more than a contract of indem- 
nity. The purchaser takes the property subject to 
the burthen attached to it. If the incumbrances 


e Page of 24 W R.—[Ed.] 


1941 


turn out to be invalid, the vendor has noting to 
complain of. He has got what he bargained for. 
His indemnity is complete. He cannot pick up 
the burthen of which the land is relieved and 
seize it as his own property. The notion that 
after the completion of the purchase the purchaser 
is in some way a trustee for the vendor of the 
amount by which the existence, or supposed exist- 
ence, of incumbrances has led to a diminution of 
the price, and liable, therefore, to account to the 
vendor for anythiug that remains of that amountjafter 
the incumbrances, are satisfied or disposed of, is 
without foundation. After the purchase is completed, 
the vendor has no claim to participate in any 
benefit which the purchaser msy derivefrom his 
purchase,” s 

Relying upon these weighty cbservations 
Mr. Das argued that when the plaintiff 
purchased four annas -share of village 
Kasraur he gave an indemnity to the appel- 
lant that he would be relieved from the 
entire burden of the mortgage debt due on 
the bond of August 1925. Similarly he 
argued that when defendant No. 3 purchas- 
ed the twelve annas share in village Kas- 
raur by the same sale she also gave an 
implied indemnity that she would relieve 
the mortgagor, whose property she had pur- 
chased, from the entire encumbrance of the 
bond of August 1925, He also referred to the 
case in Rama Rayanimgar v. Raja of Kala- 
hasti (6) and to certain passages in the well- 
known book of Leek on contract at p. 50, 
etc., to show that the indemnity of co-sure- 
ties extends to the whole of the amount in- 
demnified. 

In my opinion this argument is of no 
assistance to the appellant. Thereis ad- 
mittedly no express indemnity in the present 
case. But there is an implied indemnity and 
that implied indemnity, by the application 
of the principal laid down in Doolt Chand 
v. Ram Kishen Singh (2), can only extend 
to the actual value to him of the property 
which has been purchased by the auction- 
purchaser. I cannot construe the auction 
sale inthe present case as imposing an 
implied liability upoh the plaintiff-respond- 
ent to pay off the prior encumbrances of an 
amount in excess of the value to him of the 
share Which was purchased. It should be 
noticed that in the present case the auction- 
purehaser was not the mortgagee at the 
date of the purchase in 1931, He became 
the assignee of the mortgagee at a later 
date. The question of the extent to which 
the mortgagor can call upon defendant No, 3 


to indemnify him can only be decided in. 


appropriate proceedings hereafter if the 
mortgagor is so advised and we have not 


(6) 57 M 218; 149 Ind. Oas. 379; A IR 1934 Mad. 1; 
66 M L J 4; (1933) M W N 486; 38 L W 818; 6 R M 
642, 
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been asked to decide that question in the 
present action, But the plaintiff having ber 
come the assignee of the mortgagee after 
his auction-purchase cannot be allowed in 
this action to enforce his newly acquired 
rights without indemnifying the mortgagor 
to the extent already indicated. Itis right 
that Ishould deal with some cases that were 
relied on by Sir Sultan Ahmad in support of 
bis argument that the principle in Doolt 
Chand v. Rem Kishen Singh (2) should not 
be applied to this case. The first case relied 
upon was the Full Bench case in Bisheshur 
Dial v. Ram Sarup (7) where it was held 
that : | 

“When a mortgagee buys at auction the equity of 
redemption in a*parteof the mortgaged, property, 
such purchase has, in the absence of fraud, the 
effect of discharging and extinguishing that portion 
of the mortgage debt which waschargeable on the 
property purchased by him, thatis to say, 8 por- 
tion of the debt which bears the same ratio to 
the whole amount of the debt as the value of 
the property purchased bears to the value of the 
whole of the property comprised in the mortgage.” 

The judgment ofthe Full Bench which 
was delivered by Banerji, J. shows that the 
learned’ Judge relied entirely upon the 
provisions of s. 82, T. P. Act. He points 
out that there can be no doubt that if 
persons other than themortgagee purchase. 
different parcels of the mortgaged pro- 
perty, their liability, inter se, is propor- 
tionate to the relative value of the pro- 
perty purchased by each of them, and it 
is immaterial what price was paid for it 
abd. that 

“if any such purchaser has to discharge the 
whole of the mortgage debt, he is entitled to claim 
contribution from the owners of the remainder of the 
mortgaged property, and this right sabsists even if 
the price of the parcel purchased by him was grossly 
inadequate, and the difference between that price 
and the actual market value of the property was In 
excess, not only of the amount ofthe proportionate 
liability ofthe property, but also of the whole 
amount of the mortgage debt.” 

The learned Judge then at p. 240* puts 
this question : 

“Does thecase become different if the purchaser 
of a part of the mortgaged property be the mortgagee 
himself ?"* e 
and gave this answer : 

“There appears to be no diference in this respect 
between the case of a purchase by a stranger 
and that of a purchase by the mortgagee. When 
thə mortgagee buys at auction the equity of 
redemption “in a part of the mortgaged property 
all that the mortgagoror other person interested in 
the remainder of the mortgaged Property can 
claim, isthat he should not be placed in a Worse 
position than that in which he would have been 
had the purchase been made by an outsider ; that 
isto say that the property in his hands should 
not be rendered liable for a larger amount then 


_ (T) 22 A 284; AW N 1900, 69 (F B). 
*Page of 22 A.—[Ed.] ~ 
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able in the caseof a purchase by a stranger. In 
the latter case, if the mortgagor or other owner 
were compelled to discharge the whole of the 
debt he would be entitled to contribution from the 
purchaser rateably tothe value of the property 
purchased by him. In thewase of a purchase by 
the mortgagee there appears to.be no reason why 
the mortgagor or his representative should be 
allowed anything beyond a right to have his 
liability reduced to thesame extent as inthe case 
of a purchase by an outsider, and this seems to be 
the only equity to which he is entitled? 

The conclusion at which the Full Bench 
arrived as given by the learned Judge at 
p. 293* is: 

“Asthe mortgagee inthis case purchased a moiety 
of the mortgaged property, the mortgage debt 
became extinct to the extent of a moiety only, 
and the plaintiffs were entitled? to recover the 
other moiety by the sale of the remainder of the 
mortgaged property.” 


Although the facts of the case show 
that atthe time of the auction sale an 
application had been made to notify the 
amount of the mortgage debt, this fact 
has not been noticed in the judgment of 
Banerji, J. nor,it is to be observed, was 
the case in Dooli Chand v. Ram ‘Kishen 
Singh (2) brought to the notice of the 
learned Judges. Although this case is 
directly in favour of the contention of Sir 
Sultan Ahmad, I am unable to treat this 
asa decision binding upon this Court in 
ae face of a contrary decision of the 

rivy Council. It may also be observed 
that the learned Judge relied upon two 
decisions of the Privy Oouncil, namely, 
Mahabir Pershad Singh v. Macnaghten 
(8) and Nawab Azmat Alt Khan v. Jawaher 
Singh (9) but these decisions do not appear 
to be relevant. In the former case all that 
was held was that the mortgagee who 
buys the mortgaged property at auction 
with the leave of the Court is not a 
trustee for the mortgagor, and is in the 
same position as any independent purchaser. 
The facts of the case show that the 
mortgagees had put up to sale the morte 
gaged propeyty in execution of a decree 
obtained by them and themselves purchas- 
ed the property after obtaining leave to 
bid. Inthe second case it was admitted 
before their Lordships that the plaintiffs 
as purchasers of the equity of redemption 
in a portion of the mortgaged properties 
are „entitled to redeem that portion on 
payment of some proportion of the morte 
gage debt andthe only objections to the 
decrees made were (so far as relevant to 


(8) 16 O 682: 16 I A 107; 5 Sar. 345 (P O). 
(9) 13 MIA 404; 14 W R 17 (PO). 
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the present contrcversy) a$ to the mode ' 
in which the rateable share of the debt’ 
payable in respect of Hosseinpore had 

been calculated, and secondly, as to the 

mode in which the gross amount of the 

mortgage debt to be apportioned had 
been ascertained: see the observations of 

Sir James Colvile who delivered the 

judgment ofthe Board, at p. 408*. It may 
be observed that in that case the 
mortgagee is not stated to have purchased 
the property asthe result of a notification 
such as exists in the present case. 

The next case relied upon was the case 
in Lakhmida’ Ramdas v. Jamnadass Shane 
*kar Lai (10). In that case three proper- 
ties were mortgaged to the plaintiff for 
Rs. 90. In execution of a simple decree 
for money the equity of redemption in 
one of these properties, namely, a house, 
was sold by auction and purchased by 
the plaintiff-mortgagee for a very small 
sum of Rs, 2-2-0. The mortgagee auction- 
purchaser so!d this to one Francis for 
Rs, 100 and subsequently brought his suit 
to recover Rs. 90, the whole of the mort- 
gage amount by sale of the two remain» 
ing properties. Farran, C. J. in reversing’ 
the decision of the trial Court, who had: 
dismissed the suiton the ground that the 
plaintiff had realised Rs. 100 by the sale 
of the property purchased by him 
ee therefore, nothing was due, held 
that : 

“The plaintiff, when he purchased the equity of 
redemption in the house, purchased it subject to 
its due proportion of the mortgege debt. That 
portion of the mortgage debt thus ceased to exist, 
and the plaintifi’s right as mortgagee to recover 
the money secured by his mortgage was reduced 
to that extent, What proportion ofthe mortgage 
debt wasthus wiped out depends upon the propor- 
tion of the value of the house to the valueof the 
rest of the mortgaged properties.” 

It will be observed again that in this. 
case which was reléed upon by the learned. 
Judges in Bisheshur Dial v. Ram Sarup. 
(7) the mortgagee did not purchase the 
property after themortgage encumbrances. 
had been notified, The next case to which 
our attention was drawn was the case in 
Mir Eusuff Ali Haji v. Panchanan Chatters 
jee 6 Ind. Cas. 842 (11). Itis pointed out at 
p. 8447 that : 

“The Courts, if called upon to scrutinise the- 
transaction, will look upon it with jealousy, and 
will set aside a purchase made by the mortgagee 
when, by the influence of his position or by construc- 
tive fraud, he has gained an unconscionable: 

(10) 22 B 304 (F B). 

(11) 6 Ind. Oas. 812; 11 OL J 839. 
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advantage and has purchased the property for such 
a low price as may be taken to be fairly indicative 
of fraud or undue influence. But, in the absence 
of fraud or undue influence or fiduciary relation, 
the mortgages may purchase the equity® of 
redemption of the mortgagor upon the same footing 
as any other person ;” i 

and a few lines later : 

“What then is the result of such purchaseon 
the position ofthe mortgagee? It has been argued 
on behalf of the mortgagee that, if he takes a con- 
veyance ofa part of the mortgaged premises from 
the mortgagor, his position is not affected at all 
and he is entitled to proceed against the property 
still left inthe hands of the mortgagor for the 
realisation of the balance of his debt. It has 
been strenuously argued, on the œher hand, on 
behalf of the mortgagor, that the effect of a 
purchase by the mortgagee of a part of thé 
mortgaged premises, is always to extinguish the 
mortgage pro tanto. In our opinicn, both the 
contentions are too broadly expressed, and neither 
of them can be accepted as strictly correct and 
well-founded on principle. The true principle is 
that the effect of the transaction must be judged 
by itsnature, Ifthe sale was intended tobe one 
of the equity of redemption merely, the mortgagee 
acquired the property subject to his mortgage, 
‘and in such a contingency, it would be right to 
hold, that, while there is no extinguishment of his 
right to enforce the mortgage against the remain- 
der, the mortgage is extinguished to the extent 
of the amount fairly chargeable upon the property 
purchased by him. If, on the other hand, the 
‘sale was of the property freed of the mortgage, 
and the intention of the parties was that the 
mortgagee shouldhold the portion transferred to 
him freed from the mortgage-debt, and the purchase 
money should be applied in reduction of his dues, 
it would obviously be erroneous to maintain that 
the mortgagee was still bound to apportion the 
debt. In this latter contingency, unless the pur- 
chase might be successfully impeached on the 
ground of fraud or undue influence, it would 
manifestly be equally erroneous to ask the 
-mortgagee to allow credit for a larger sum than 
what was deliberately settled as the price of the 
portion purchased by him. If this distinction is 
borne in mind, the judicial decisions, to which 
reference has been made by the parties in 
support of their respective cases, may be easily 
reconciled,” 

The learned Judges, then proceeded to 
consider a numbers of cases including the 
Allahabad Full Bench case and the Borm- 
bay case referred to by me already. In 
my opinion the observations in Mir 
Eusuff ali Haji v. Panchanan Chatterjee, 
6 Ind. Oas, 842 (11) do not help the respon- 
dent and do not appear to lay down any rule 
of law contrary to wnat hag been authorita- 
tively laid down by their Lordships of the 
Judicial Committee in Dooli Chand v. 
Ram Kishen Singh (2). I next consider 
the case in Gulzari Lal v, Ali Ahsan (12) 
which was relied upon by both sides. 
The factsofthe case though scmewhat 
ccompiicated have been succinctly stated 


(12) ATR 1933 All, 929; 147 Ind. Oas, 521; (1933) 
ALJ 1639; 6 RA 489. 3 | ba 
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at p. 930* of the report, and may be briefly 
reproduced here. In November 1910 the 
mortgagor executed a mortgage for village 
Lalpur and Kuramai in favour of two 
persons Mauji Ram and Sita Ram, On 
March 17,1911 he entered into an sgree- 
ment for granting village Kuramai in 
zarpeshgi to Mst. Aziz Fatima, who obtained 
a decree for specific performancé ‘of this 
agreement sin January 1912 with a decla- 
ration that the zarpeshgi was to take 
efiect from March 17, 1911. On March 22, 
1911 the mortgagor executed two simple 
mortgages infavour of Gulzari Lal regard- . 
ing village Kuramai and one house. We 
notice therefofe that the mortgage in favour 
of Gulzari Lal was the third mortgage 
regarding village Kuramai and the first 
mortgage regarding the house, On August 
19, 1919 the mortgagor executed a usu» 
fructuary mortgage in favour of defendants 
Nos. 2and 3 regarding village Lalpur only 
which, it may be noticed, was subject to the 
only mortgageof November 1910, Gulzari 
Lal instituted a suit on the foot of his 
simple mortgages and obtained a prelimin« 
ary and final decree in the presences of all 
the necessary parties, in execution whereof 
he purchased village Kuramai for a sum of 
Rs. 5,000. 

After he became the purchaser he paid 
off the sums due to the zarpeshgidar of 
March 17, 1911 and also paid off the two 
earlier mortgages of November 1910. In 
September 1928, Gulzari Lal instituted, a 
suit for contribution against defendants 
Nos, 2 and 3 as usufructuary mortgagees 
of August 1919 regarding village Lalpur, 
the prior encumbrance whereof had been 
paid off by Gulzari Lal. The defence to 
the action was that when Gulzari Lal pur- 
chased Kuramai he purchased it subject to 
the entire incumbrance of the bond of 
November 1910 with the result that Lalpur 
became free from incumbrance altogether, 
The learned Subordinate Judge found that 
the value of Kuramai, which Was purchased 
by Gulzari Lal in execution of his decree, 
was over Rs, 17,000 and as the plaintiff 
has purchased it for only Rs, 5,000 he was 
not entitled to contribution. In the appeal 
before the High Court of Allahabad, two 
questions arose for consideration, The first 
was whether the plaintiff's purcha8e of 
Village Kuramai was subject to the entire 
charge created by the deed of November 
1910, which has been subsequently paid off 
by him, and secondiy, whether assuming the 
Plaintiff purchased Kuramai subject to the 
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entire charge, he is or is not entitled to 
contribution from those interested in village 
Lalpur. In proceeding to consider the ques- 
tion of fact which would decide this quese 
tion the learned Judgés observed that sale 
proclamation ‘was not produced in the case 
but considering the entire evidence in the 
case they had nodoubt that the plaintiff 
purchased village Kuramai far below its 
market value and observed thats: 

“This circumstance by itself may have no effect 
on the right of the plaintiff to obtain contribution, 
but it has evidential value in considering the ques- 
tion whether he purchased the village subject to 
the entire incumbrancé or only to a proportionate 
charge.” 

They further observed? 

_“We think the circumstances of this case indicate 
that the arrangement contemplated was that the 
entire charge be laid on this village which was of 
much greater value than the decretal amount for 


which it was to be sold. The fact however remains, : 


as appears from the documents to which reference 
has been made, that the village Kuramai was sold 
to the plaintiff-appellant on the distinct under- 
standing that the whole of the mortgage money 
‘payable under the deed of November 18, 1910 would 
be paid by him. In arriving at thie fiftding we 
have been greatly influenced by the proceeding 
recorded on the date of sale and the terms in which 
the auctioned property is described in the sale 
certificate. 

The learned Judges further pointed out 
that there was no doubt that ifa sale deed 
executed by the mortgagor couched in the 
terms employed in drawing up the sale 
certificate had been executed, the plaintiff 


: >^ could not have successfully contended that 


+ he did not assume the liability to pay the 
entire incumbrance created by the mortgage 
of November 18, 1910 and that the posi- 
‘tion eculd not be materially different where 
the sale certificate contained the same terms 
and where it was clear that the bids had 
been invited on those terms. The sale certi- 
ficate, it may be stated,in the case before 
the learned Judges gave the description of 
the property sold as village Kuramai subject 
-to the entire prior encumbrance, For these 
reasons the Jearned Judges held that the 
plaintiff purchased the village Kuramai 
‘subject to the entire incumbrance in favour 
of the earlier mortgagees, Mauji Ram and 
Sita Ram, with the result that village 
Lalpur became free from incumbrance as 
“between the auction-purchaser and the 
judgment-debtor, 

Sir Sultan Ahmad relied strongly upon 
‘this case in support of his contention that it 
is the sale certificate which should decide 
what the executing Court had sold and 
argued that as the sale certificate in the 
present case did not make any mention that 
the sale of village Kuramai, Tauzi No. 16; 
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was subject to the entire incumbrance, it 
should be held that the plaintiff in the pre- 
sent case purchased the village subject to 
the so-called incidence which attaches to a 
sale of property which is subject to a mort- 
gage so that the rights of the plaintiff to 
contribution under s. 82 cannot be defeated. 
Mr. P.R. Das on the other hand argued 
that a sale certificate which is directed to 
be issued by the Courts under O. XXI, r. 94, 
Civil P.O. is nothing more than a minis- 
terial act and that the poceedings which 
lead up to the sale, and in particular the 
sale proclanfation, must always be looked 
*at to determine what the Court did actually 
put up for sale and what was purchased, 
In my opinion the true view is that the 
fact whether the purchase by the plaintiff 
is subject to the entire charge is a question 
of factin each case as was truly observed 
at p. 930* of the case just dealt with. If the 
question of fact is decided in favour of the 
plaintiff that neither the Court intended to 
sell nor the auction-purchaser intended to 
purchase village Kasraur subject to the 
entire encumbrance of the earlier mortgage,. 
the plaintiff is entitled to the benefit of the 
provisions of s. 82, T, P. Act, It seems to 
me therefore that this case. is of no assist- 
ance-to either side. 
_ The result then of the examination of 
the cases relied upon by Sir Sultan Ahmad 
is that I am confirmed in the view which I 
have already expressed that this case is. 
expressly governed by the rule laid down 
by their Lordships of the Judicial Com- 
mittee in Dooli Chand v. Ram Kishen. 
Singh (2). The account of the amounts due 
from defendants Nos. 1 and 3 on the first 
mortgage bond dated August 14, 1925, will 
have to be re-cast in the light of my deci- 
sion in this way that the first mortgage bond 
will be treated tos have been satisfied to 
the extent of Rs. 14,200 on August 9, 1932. 
and with the further condition that the 
amount due on this bond on account of 
principal and interest shall not exceed 
Rs. 45,800, The figures as worked out.in the- 
decree at pp. 82and £3 as to the amount 
due from defendant No, 1 on account of the 
second, third and fourth mortgage bonds. 
are admittedly correct. Similarly the account 
of the first mortgage bond due from defen- 
dant Nos. 3, Mst. Sarosati Bahuria, will 
have to be re-cast on the same lines, but 
the amount due from her on account of the. 
second, third and the fourth mortgage 
bonds as worked out at pp. 35 and t6 of 
the decree will not be interfered with. The 
*Page of AIR 1933 Al.—{HdJ 
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office will draw up a mortgage decree to 
carry out these directions. The result is 
that the appeal is allowed in part; the 
appellant is entitled to costs in propdrtion 
to his success in this appeal. He will pay 
to the plaintiff-respondent costs in propor- 
tion to the extent to which the appeal has 
tailed. 

Harries, C. J.—I agree. 

D. Appeal partly allowed. 





CALCUTTA HIGH COURT 
Appeal No. 525 of 1938 
March 7, 1940 
MOHAMAD AKRAM, J. 
ASIA KHATUN—APPELLANT 
versus 
AMARENDRA NATH BASU —ResPeoNDENT 

Muhammadan Law—Dower—Wife's rightto retain 
husband's property in lieu of dower debt, when arises— 
‘Provincial Insolvency Act (V of 1920), ss. 4 (2), 53— 
Decision under 3. 53, if operates as res judicata in 
subsequent suit for title based on conveyance—Civil 
Procedure Code (Act V of 1908), s. 80— Suit by in- 
solvent’a wife against Official Receiver for declaration 
that she has right to retain her husband's property 
till her dower debt is paitd—Notice unders. 80, tf 
necessary. 

Amongst Muhammadans the right to retention of 
the husband’s property in lieu of dower debt arises 
for the first time on the termination of the marriage 
‘either by the death of the husband or by divorce 
Þut there is no such right during the continuance of 
the marriage. 68 Ind. Cas, 673 (1), relied on. 

The decision in the insolvency case under s, 53, 
Prov. Insol. Act, operates as res judicata ina sub- 
sequent suit for declaration of right to possession 
based on the conveyance, 139 Ind. Cas. 323 (2), 
relied on. 

A suit bya wife of an insolvent against the Official 
Receiver, for declaration that she is entitled to retain 
‘possession of the lands in suit so long as her claim 
for dower debtremains unsatisfied is liable to be dis- 
missed for not giving notice to the Official Receiver 
under s. 60, Civil P. O., which is applicable to all 
forms of action and to all kinks of relief as against a 
publicofficer. 125 Ind. Oas. 635 (3), relied on. 


Messrs. Sharat Chandra Mukherji and 
Subodh Chandra Dutta, for the Appel- 
lant. 


Messrs. Nripendra Chandra Das and 
‘Rajendra Nath Das, for the Respondent, 


Judgment.—This appeal by the plaintiff 
arises out of a suit for a declaration that.the 
plaintiff is entitled to retain possession of 
the lands in suit so long as her claim for 
dower debt remains unsatisied. Defend- 
ant No. Lis the husband of the plaintiff and 
defendant No, 2 is the Official Receiver ap- 
pointed upon the adjudication of defend- 
ant No. 1 as an iasolvent. The casa of the 
plaintiff was that she was married to de- 
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fendant No. 1 about 26 years ago; that 
defendant No. 1 in consideration of the 
dower debt executed in her favour a kobala 
on December 22, 1930, conveying to her the 
lands in suit and putting her in possession 
of the same; that defendant No. 2 was there» 
fore not entitled to disturb her in her pos- 
session. Various defences to the suit were 
taken on behalf of defendant No. 2namely: 
(1) that the Givil Court had no jurisdiction 
in the matter in view of s. 4, Prov. 
Insol. Act; (2) that the decision by the 
Insolvency Court in case No. 10 of 1932 
operated as a bar to the present suit; (3) 
that the suit was not maintainable in the 
absence of the notice on the official Recsiver 
under s, 80, Civil P. C., and (4) that the 
plaintiff had no right to retain possession 
of the properties in lieu of the dower debt 
under the Muhammadan Law, Both the 
Courts below dismissed the suit and the 
plaintiff thereupon preferred the present 
appeal. 

It has been conterded before me that tke 
right of the appellant to retain possession 
of her husband’e properties until her dower 
debt was paid cff could not be prejudiced 
inany way by the husband becoming an 
insolvent or by the decision of the Insol- 
vency Oourt regarding ownership claimed 
by the appellant, on the basis of her kobala 
aud that notice under s. 80, Civil P. O. 
was not necessary as the appellant's right 
had not been actually assailed in this in- 
stance. It seems to me that the provisions 
of the Muhammadan Law in respect of a 
widow’s lien upon her husband's property 
in lieu of dower debt has been misappre- 
hended by the learned Advocate appearing 
for the appellant, The right to retention of 
the husband’s property arises for the first 
time on the termination of the marriage 
either by the death of the husband or by 
divorce but thereis no such right during 
the continuance of the marriage. Reference 
may be made inthis connexion to tae case 
in Narayana v. Biyari (1), and to the ob- 
servations of Mr. Mulla in his book, “Princis 


- ples of Muhammadan law”, Edn. 10 s, 224 C. 


where the cases in point have been con» 
veniently collected, In this view of the mate 
ter it does not seem to me necessary to 
decide any other question but I do not 
think I should part with this case With- 
out saying : (l) that, in my opinion, the 
decision inthe insolvency case No, 10 of 
1932 under s. 53, Proy. Insol, Act, operates 


(1) 45M 103; 68 Ind, Oas. 673; A I R 1922 Mad. 
ae 41 ML J 557; 14 L W 524; (1921) M W N 
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as res judicata in the present suit in view 
of s. 4, cl. (2) of the Act—the real quese 
tion in each of the two proceedings being 
whether or not the Official Receiver was 
entitled to take possession : see the case 
in Radha Krishna v. Official Receiver (2); 
and (2) thatthe present suit is liable to 
be dismissed for not giving notice to the 
Official’ Receiver under s. &0, Civil P. C. 
which appears to be applicable to all forms 
of action-and to all kinds of relief as 
against a public officer: vide the case in 
Rura v. Official Receiver, Amritsar, 125 
Ind. Oas. 625 (3). The contention of the 
appellant having failed this appeal is dis- 
missed with costs. as 

“IB. Appeal dismissed. 
22 (2) 36 O W N 492; 139 Ind. Cas. 323; AI R 1932 
‘Cal, 642; 59 O 1135; 56 O L J 446; Ind. Rul. (1932) Cal, 
ber 125 Ind. Cas, 625; A I R.1930 Lah, 708; Ind. Rul. 
(1930) Lah, 641. 


—— 


OUDH CHIEF COURT” 
Civil Revision Application No. 49 of 1938 
October 21, 1940 
YORKE, J. 
RAZA HUSAIN —APPLICANT 
versus 
SHANKERY SARAN—Opposits- 

PARTY ; 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
s. 2 (2) Expl. II, and 3. 3 (2)(3)—Scope of Expl, IL 
to sub-s. (2) of a. 2—Power to make order of 
attachment under s. 3 (2) ie discretionary. | A 

Explanation II to s. 2 (2), U. P. Agri. Relief 
Act, only restricts the benefit of Chaps. II 
(Except ss. 3, 4, 5 and 8), and II and VI to such 
members of a joint Hindu family, as fulfil the 
conditions as to limit of rent, revenug and local 
rates laid down in cls, (a) to (g) but does not lay 
down that such members, if their rent, revenue 
etc., exceeds the limits so prescribed, have no right 
to availof the provisions of other portions of the 
Act, which right they have beenexpressly given by 
the first proviso to sub-s. (2) of s. 20f the Act. 172 
Ind. Cas. 951 (1), dissented from, 187 Ind. Oas. 249 
(2), 171 Ind. Cas. 573 (3), relied on. 

The power te make an order of attachment under 
sub-s. (2) of s. 3 is discretionary. Where in a case in 
which it*is doubtful if the provisions in sub-s. (3) of 
s. 3 are applicable, the Oourt makes no order for 
continuance of the attachment, it cannot be said that 

\ the discretion was wrongly used, 


; O.R. App. for revision of the order of the 
Judge Small Cause Court, Lucknow, dated 
* April 4, 1938. 

* Mr. C. P. Lai, for the Applicant. 
Mr, Azizuddin, for the Opposite Party. 


Order.—This application under s. 25 
of the Prov. Small Cause Oourts Act 
raises an interesting point of law, 
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The decree-holder applicant Raza Husain 
obtained a simple money decree against 
the opposite-party Shankery Saran. on 
September 24, 1936. On January - 5, 
1938, he applied to execute this decree. for 
asum of Rs. 203-11. On the February 23, 
1938, the judgmentedebtor applied stating 
that he was an agriculturist and asking 
that the provisions of ss, 4,5, and > 30 be 
applied in his case, that is to say he 
sought forthe grant of ‘instalments under 
s.5 which forms: part of Chap. II and he 
sought a reduction of interest under 
Chap. [V ofethe Act. In order to show that 
he was an agriculturist he filed a copy of 
the khewat in which bis name did not 
appear but the name of his father Shankari 
Bakhsh did appear. The Oourt below has 
held that this property is ancestral ‘proe 
perty and that Shankery Saran has a 
share in it, and that his share of the land 
revenue payable: is less than Rs, 1,000. It 
has accordingly held that the judgment- 
debtor is an agriculturist ‘and entitled . to 
the benefits of ss. 5and 30. It has not 
made any reduction in the interest under 
s.30 but hasordered under s. 5 that the 
decretal amount be made payable in three 
equal half-yearly instalments to be paid in 
Jeth, Aghan and Jeth following. In the 
course of his judgment the learned Judge 
has discussed the view of the Allahabad 
High Court in regard tothe interpretation 
af Expl]. II to subes. 2of s. 2 of the 
Agri. Relief Actbut has discarded it in 
holding as above. 

The question of law which is raised in 
this case is whether Expl. II to sub-s. (2) 
of 8, 2 of the Agri. Relief Act is really’ a 
proviso, that being the view which has 
been taken in Allahabad Bank, Ltd. Meerut 
v. Prakash Nath (1937 AL J R 970) (1), 
The head note rups as follows: 

“Ifa person is recorded as holding certain 
property or if the revenue papers show that a certain 
person actually pays land revenue, etc., then he is 
the person who is prima facie an ‘agriculturist 
within the meaning of sub-s. (2) ofs. 2 of the Act. 
Explanation IL to thie sub-section makes it clear 
that each member of a joint Hindu family ‘or joint 
owner or joint tenant cannot claim the benefits 
conferred by s. 5 of the Act, or by s. 30 which is one 
of the sections in Ohap. IV, because s. 9 and Chap. IV 
are expressly excluded in this explanation. lor the 
purposes of application under s.5or applications 
under Ohap. IV the person recorded as owner or the 
person paying revenue etc. isthe only person who 
can apply. Normally such a personin a joint 
Hindu family would be the karta.” 


The headnote is to my mind slightly 
(1) (1937)'A LJ 970; 172 Ind. Oas. 951; A IR 


1938 All. 12; 1937 RD 534; 10 RA 444;19383A LR 
$2; I L R (1938) Ail. 19, 
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misleading, although it may be in-agree- 
ment with what is said in the. body of the 
judgment. In point of fact the Expl. it 
to sub-s. (2) of s. 2of the Agri. Reliéf 
-Act does not make any express exclusion. 
“This explanation. provides as follows: 

“In the case of members of a joint Hindu family 
or joint owners.or joint tenants, each member or 
owner or tenant shall be considered to be an 
agriculturist for the purposes of Ohap. IL (except 
ss. 3, 4, 5 and 8), -II and VI, whose share or 
Interest in revenue, local rate or rent or the rent- 
free land, asthe case ‘may be, does not respectively 
exceed the aforesaid limits,” a 


If this explanation is read, entirely by 
itself, it seems to carry the meaning that, 
in the’ case of members of a joint Hindu 
family, or joint owners or joint tenants 
each member or owner or-tenant isto be 
considered an agriculturist for the purposes 
only of Ohaps, If (Except se. 3,4,5 and 8), 
IIT and VI, and for no other sections or 
Chapters, and that isthe view which has 
been takenin the Allahabad case referred’ 
to. On the: other .hand this -provision has 
been described as’ an’ “explanation” and 
it is, I think as the learned Judge of the 
Small Cause Court has said, capable of an 
entirely different interpretation and one 


_ much more-in keeping -with the spirit of 


the Act, although it also is not entirely free 
from possible criticism. 


‘Sub-s,; (2) describes as agriculturists 
certain persons andin each case the 
definition, is more or less in the form that 
“agriculturist” means a person; for example 
under (a) it is-a person who pays land re- 
venue, under (b) and (e) itis a person who 
pays. local rate, under (d) an undere 
proprietor, under (e) athekadar, under (A). 
a person who pays rent and under (g) a 
person holding land free or rent. In the 
absence of any explanation there might 
have been some difficulty in applying this 
definition tocases where land for example 
was owned by a joint Hindu family, bat the 
only person -whose name stood in the papers 
.and.the person therefore who was actually 
-paying the land revenue was the ‘karta’ 
‘of the family. ` A similar difficulty might 
have arisen in a case where there were joint 
owners recorded in the khewat but only 
„one of those joint owners . was paying 
the land revenue. Again there might 
have been a difficulty where there were 
joint tenants recorded in the village papers 
but only one of those persons was actually 
paying the rent to the zamindar. It is 


-Byggested that it was to meet: this diffi- 


-culty that Expl. JIL was added to 
show tkat members of a joint Hindu family, 


191—99 & 100 
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joint owners of land, and joint tenants of 
land were also entitled to be considered 
agriculturists for the purpose of the Act 
generally, but in this explanation there 
was also included 2% limitation on those 
general rights of persons entitled to be 
classed as agriculturisis. The limitation is 
that for the purposes of ss, 5 and. 6 of 
Ohap, II, Ohaps. III and VI, those persons 
are held strictly to the limits of revenue, 
local: rate, rent etc. prescribed in sub's. (2), 
of s. 2, leaving out of account the pro- 
visos. In point of fact it must be admitted 
and this is the criticism to which I referred 
earlier that this part of the explanation 
amounts tolittle more than a repetition 
of the contents of the first proviso which 
permits the disregarding of the pecuniary 
and other limits prescribed under heads 
(a) to (g) of sub-s. (2)ein the cases only 
of s. 2 (10) (a), s8. 3, 4, 5 and 8 of 
Ohap. II and Chaps, IV and V. None- 
theless I am of opinion, with all due 
respect for the view taken in Allahabad 
case, that this is the correct view of the 
section. The learned Judge of the Small 
Oause Court has put it in this way that 
“Explanation II only restricts the benefit of 
Chaps. II (Except ss. 3, 4, 5 and 8), and IIE 
and VI to such members of a joint Hindu family, 
as fulfil the conditions as to limit of rent, revenue 
and local rates laid down in cls. (a) to (g), but 
does not lay down that such members, if their 
Tent, revenue etc, exceeds the limits so prescribed, 
have no right to avail of the provisions of other 
portions of the Act, which right they have been 


expressty given by the first proviso to sub-s, (2) 
of s. 2 of the Act.” 


Learned Oounsel for the opposite party 
has also drawn my attention toa subse» 
quent case of the Allahabad High Oourt, 
Bangali Mal v. Bansidhar, (1939 A. L, J. R,» 
233) (2). In that case another Bench of the 
Allahabad High Court mentioned the 
earlier case and did not disagree with it, 
but nonetheless they held that a person 
who was not entitled under, the earlier 
ruling to make an application under s, 30 
of the Act, which falls within Ohap. IV, 
is eatitled toget the benefit of the section, 
that is tosay that although they avoided 
disagreeing with the earlier decision, they 
managed to get round it, or I might almost 
say to disregard it, e 

I might also refer to another case of 
the Allahabad High Gourt Sheo Shankar 


“ (2) (939A L J 233; 187 Ind. Cas, 249; 1939 R D 
171; AIR 1939 All. 391; IL R (1939) All, 431; 12 R 
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Das v, Mohammad Hasan, (1937 A. L. J. R. 
680) (3), in which the following remark 
was made bya Bench of that Court: 

“Tt follows that applications which are governed 
by Ohaps. IV and V are completely covered by the 


proviso (the first proviso*to sub-s, 2) and not 
affected by the Explanations.” 


This remark seems to me to be consis- 
tent with the view of Expl. IL which 
I havé spot forward. ‘In my opinion the 
learned Judge of the Court below rightly 
applied s. 5 on. the application of the 
opposite party and rightly made an order 
for instalments. 

Learned Counsel for the applicant 
further laid stress on the failure of the 
Court below to make any order of attach- 
ment under sub-s, (3) of 8.3 as he had the 
power to do under the provisions of sube 
s (1) of s. 5. The power to maka 
an order of attachment under subss, (2) 
of s. 3 is however discretionary and 
this was not a case to which s, 3 was 
applicable, and in which the Court had 
in exercise of the power given by s. 3 
made an order of attachment. In these 
circumstances I doubt whether the provi- 
sion in subes,.(3) of s. 3 was applicable. 
Tt. appears to me that the Oourt had in 


the’ circumstances a discretion in the matter > 


of continuing the attachment, and I am 
not prepared to say that by making no 
order for its continuance there was a wrong 
use cf the discretion. 

One cther point was raised, namely that 
as the. opposite party judgment-debtor 
has paid no instalments under the order 
of the lower Court, this Court should not 
give him the benefit of instalments at 
this’ late stage. It is not apparent on the 
face of the record what the cause was of 
this fdilure to pay theinstalment. I think 
the ends of justice will be met by direct- 
ing that the opposite party is allowed to 
pay-the decretal sum in three instalments 
of which the first shall be payable into 
the ldwer * Oourt within one month 
from this date. The second instalment 
would be payable six months later and 
the third-instalment six months after 
that. On failure to deposit any one in- 
stalment the decree-holder will be entitied 
to execute his decree for the whole out- 
standing amount without further ado, 

n view of what I have said earlier 
the present application fails and is dis- 
missed with costs. 


D. Application dismissed. 

(3) (1937) A L J 680; 171 Ind, Cas. 573; A I R1937 
All. 683; 1937 R D 359; 10 R A 297 (1); IL R (1937) 
‘All, 759; 1937 A L R 862 (2), 
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ALLAHABAD HIGH “COURT 
First Appeal No, 177 of 1937 
~ March 26, 1940 
e MOHAMMAD ISMAIL AND VERMA, JJ. 
TEJ SINGH AND OTHERS— PLAINTIPEFS— 
APPELLANTS 


: versus . 
‘CHAUDHARI HANNU PRASAD AND 


OTHERS —DEFENDANTE— RESPONDENTS 

Hindu Law—Widow—Suit against, for enforce- 
ment of mortgage executed by her—Reversioners 
would be bound by decree only if mortgage is for 
legal necessity—Limited owner—Loan to—Borrowing 
whether within authority of limited owner—Onus is 
on lender—Debts—Widow—Mortgage .by, at 2 per 
cent. per mensem interest with six monthly reat— 
*Interest, if exceasive—Res judicata—Suit by rever- 
stoner during widow's lifetime but more than 
12 years, after alienation by her, challenging the 
alienation, dismissed—Fresh suit, after her death, tf 
barred—Mesne profits—Mesne profits in the nature 
of damages, awarding of—Deed—Long interval be- 
tween ita execution. and suit challenging it—Evi- 
denctary value of recitals in deed. : 

There is no doubt that in a suit against a Hindu 
widow brought for the recovery of the debt due from 
her husband the widow represents her husband's 
estate, and ifa decree is obtained in sucha suit 
it cannot be challenged by the reversioners unless 
fraud or collusion is proved. But a case of 8 
decree obtained against a widow in a suit brought 
for the enforcement of a mortgage executed by 
widow will be governed by an entirely different 
principle. In all cases of alienation by a female 
limited owner, it will have to be seen whether such 
alienation was for valid and legal necessity or not. 
If it was forlegal necessity, it will be binding on 
the reversioners, On the other hand, where the 
alienation is not for necessity it is inno way bind- 
ing on the reversioners who would be entitled to 
challenge it either by a declaratory suit during the 
lifetime of the widow or by « suit for possession at 
her death. The word “ necessity, when used in 
this connection. has a somewhat special and almost 
technical meaning. It does not mean actual com- 
pulsion but the kind of pressure which the law 
recognizes as serious and sufficient. [p. 78», cols. 
1 & 2; p. 790, col. 1.] 

(Case-law relied on.] 

The authority of limited owners to borrow on 
the security of the family estate is a limited one, 
and in the case of a doan to them, the burden of 
proof in the first instance rests upon the lender to 
show that the borrowing and the terms were with- 
in the authority which the limited owner can exer- 
cise. [p. 790, col, 2.] 

It is not possible to lay down any hard and fast 
rule as regarda a proper rate of interest for mort- 
gage transactions, Each case will haveto be de- 
cided on its own merits. Where a widow executed 
a mortgage at the rate of interest of Rs. 2 per 
cent, per mensem with six monthly rests: 

Held, that such rate of interest was excessive and 
could not be upheld. 

[Case-law relied upon.] 


A suit may be brought during the lifetime of a 
Hindu female by a reversioner to have an aljena- 
tion declared to be void except for the lifetime of 
the female within 12 years from the date of the 
alienation. Such a suit, if decreed, will not em- 
power the plaintiffs to obtain possession of the 
property. After the death of a Hindu female asuit 
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for possession may be instituted within 12 years of 
tha death of the limited owner. [p. 792, col. 1.) 

Though the suit brought by the reversioners to 
set aside the alienation by the widow brought during 
her lifetime but more than 12 years after the’aliefa- 
tion is dismissed, yet a fresh cause of action accrues 
to the reversioners after the death of the widow and 
the decision of the first suit would not bar the 
second suit, 

(Case-law reviewed. ] 

Mesne profits are in the nature of damages which 
the Oourt may award according to the justice of 
the case. Girish Chandra Lahiri v. Shoshi 
Shikareswar (13), relied on. = 

Where a very long time has elapsed between the 
-date of the deed and the institution of proceedings 
challenging the transaction, recitals in the deed 
-cannot be disregarded, If the deeds were challenged 
at the time or near the date of their execution, sf 
that independent evidence would be available, the 
recitals would deserve but slight consideration and 
‘certainly should not be accepted. as proof of the 
facts, But as time goes by and all the original 
parties to the transaction and all those who could 
have given , evidence on the relevant points 
have grown old or passed away, a recital consistent 
with the probability and circumstances of the case, 
assumes greater importance and cannot lightly be 
‘set aside, 36 Ind. Oas. 420+(1), relied on. (p. 783, 
ol, 2.] : : 


Messrs. N. P, Asthana aud B. N. Sahai, 
for the Appellants. 


Messrs. S. K. Dar and B. Malik, for the 
Respondents, 


Mohammad Ismail, J.—This is an 
appeal by the plaintiffs from a decree and 
judgment of the learned Civil Judge of 
Mainpuri. The plaintiffs brought this’ suit 
for the recovery of the properties described 
at the foot of the plaint and mesne profits. 
The plaintiffs claimed to be the reversion- 
ers of Drig Singh who died in 1855 leaving 
two widows, Mst. Iadar Kuar and Mst. Ruk- 
man Kuar. The widows took possession of 
the estaté of the deceased as limited owners. 
Mst, Indar Kuar died in 1926 while Msh 
Rukman Kuar died on May 25, 1931. On 
December 2, 1890 the. widows executed a 
mortgage by condftional sale for Rs. 5,290 
in favour of Hannu Prasad, defendant No, 1, 
and Kalyan Singh, father of defendants 
Nos. 2 to4, By this deed besides the pro» 
porties in suit 20 biswa share of village 
Kailashpur was mortgaged, The mortga- 
gees brought a suit for foreclosure ‘No, 6 
of 1903) oa January 23,1903. In this suit 
village Kajlashpur, for the reasons to be 
stated later, was not included, A preliminary 
‘decree was passed on February 24, 1803 
which was made final on Septenber 22, 
1903. The total amount decreed was 
Re. 95,427-14-0. The interest was calculated 
on Rs, 3,010 only because a part of the con- 
sideration left with the mortgagee to be 
paid to Dube Mathura Prasad on account 
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of his mortgage of 1884 with respect to 
Mouza Kailashpur was never paid by 
Hannu Prasad and Kalyan Singh, The de- 
fendants decree-holders obtained possession 
of the properties in suit on October 26, 
1903. 

The case of the plaintiffs is that Drig 
Singh had property of considsrable, value 
which yielded a large income; that the 
widows weve under the influence of Hannu 
Prasad by reason of relationship; that 
Hannu Prasad took advantage of the help- 
lessness of the widows and acted as their 
sarbarahkar, that the deed of conditional 
sale of 1890 was executed without consi- 
deration and [awiti necessity that the ladies 
were inexperienced, illiterate and parda- 
nashin and therefore did not appreciate the 
consequences of their act; that the money 
said to have been paid by the mortgagees 
to various creditors wasin fact paid from 
the income of the estate of the widows; 
that the decree obtained on foot of the 
mortgage did not bind the reversioners and 
that tie plaintiffs were entitled to the pəs- 
session of the property and masne profits. 
The suit was contested inter alia on the 
grounds that the widows were experienced 
persons and fully understood the nature of 
the transaction; thatthe money borrowed 
under the mortgage deed was utilized for 
the payment of the debts payable by Drig 
Singh; that the deed of conditional sale 
was executed for full consideration and 
legal necessity and as such is binding upon 
the reversioners; that the plaintiff are not 
the reversioners of Drig Singh ani that 
the suit is barred by res judicata. The 
learned Oivil Judge held that the plaintiffs 
were the nearest reversioners and that the 
reversionérs were bound by the transaction 
which was entered into for legal necessity. 
The suit was accordingly dismissed, : 

I do not consider it necesssary to discuss 
in detail the evidence adduced by the 
parties on the issue of relationship, The 
learned Oivil Judge has given very good 
reasons for deciding that issue in favour of 
the plaintiffs. The full padigree is printed 
at p. 7 of our paper book and it has been 
duly proved by oral and documentary evie 
dence. It appears that one Bacha Ram had 
two sons Kumbhakiand Asa Ram. Kum- 
bhaki had four sons, Zalim Singh, Majlis 
Singh, Bakht Singh and Ram Baksh. The 
plaintifis are said to be the descendants of 
Zalim Singh, According to the defendants 
Asa Ram had no connection with Bacha 
Ram, but he was son of Jaswant Singh, 
According to the defendants Asa Ram was 
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not related to Zalim Singh as alleged by the 
plaintiffs, It appears that the pedigree 
given by the plaintiffs was set up in a suit 
No. 56 of 1888 which was instituted by 
Nawal Singh and Gixand Singh, sons of 
Zalim Singh against the descendants of 
Ram Baksh and the widows of Drig Singh. 
The suit was instituted to recover posses- 
sion of 5. biswas of Mouza Dubhai which 
was sold by one of the grandsons of Ram 
Baksh to the widows of Drig Singh. In 
that suit the pedigree set up by the plain- 
tiffs-was disputed. The suit was ultimately 
dismissed. The Court recorded the following 
finding on the question of pedigree : 

- “The defendants at first disputede the relationship 
alleged in the plaint, but it was ultimately admitted 


and the allegations of the plaintiffs as to relationship 
‘were correct,” > 


- Apart from this finding, there is over- 
whelming evidence on the record in support 
of the pedigree proving the relationship of 
the plaintiffs with Drig Singh. The defen- 
dants have failed to substantiate their allega. 
tions on this point. In my opinion this 
issue was rightly decided in favour*of the 
plaintiffs by the Court below. The next 
question that falls to be decided is whether 
the mortgage deed in suit was duly executed 
for consideration and for legal necessity. 
All the attesting witnesses are dead and it 
is extremely difficult to adduce evidence of 
persons who had direct knowledge of the 
transacticn, after a lapse of 45 years, The 
execution of the mortgage deed is not 
denied. The deed of 1890 is a registered 
document and bears the endorsement of the 
Sub-Registrar. It appears that the deed 
was written out on December 2, 1690 and 
was registered on December 10, 1690 at the 
residence of the executants. On the back 
of the document the Sub-Registrar made 
the following endorsement: 

.“Tharir wa takmil dastawee wa wasulyabi gar 
rahan hasb mundaraja dastawes se Mst. Indar 
Kunwar wa'Rükmin Kunwar Zojgan Dirag Singh 
mutwaffa qom Ahir sakinan wa zamindaran Kailash- 
pur Pargana Bdrnahal ne andar parda kewar chuk 
beruni ki jiska Uarwaza purabroya hai baith kar ba 
awaz. buland fisko main ne apne kanon se suna igbal 
kiya we kaha ki yah dastewez bad registry Kalyan 
Singh ahidul murtahan ko di jawe.” 


It must be presumed that the SubeRegis- 
trar fully satisfied himself that the ladies 
understood the cortents of the deed. About 
12 fears later the suit for foreclosure was 
instituted. The ladies did not contest the 
suit and submitted to the decree, It is diffi- 
cult to accept the contention put forward by 
the plaintiffs that the% executants were 
ignorant of the transaction and ihat the 
deed of conditional sale was executed with- 
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out their knowledge. The ladies remained 
in possession of a large property for a 
number of years and these is no evidence 
toshow that they did not manage the estate 
efficiently. Having regard to the long 
interval between the execution of the deed 
and the institution of the present suit, the 
recitals inthe deed should be accepted as 
evidence embodying a correct statement of 
facts. Their Lordships of the Judicial 
Committee in Nand Lal Dhur Biswas v, 
Jagat Kishore (1), observed : 

“Under ordinary circumstances and apart from 
statute, recitals in deeds can only be evidence as 
between the patties to the conveyance and those 
who claim under them. But where a very long 
time has elapsed betweenthe date ofthe deed and 
the institution of proceedings challenging the 
transaction, such recitals cannot be disregarded, 
although, on the other hand, no fixed and inflexible 
rule can be laid down as to the proper weight which 
they are entitled to receive, Ifthe deeds were chal- 
lenged atthe time or near the date of their execu- 
tion, so that independent evidence would be avail-~ 
able, the recitals would deserve but slight consi- 
deration and certainly should not be accepted as 
proof of the facts. But astime goes by and all tha 
original parties to the transaction and all those who 
could have given evidence on the relevant points 
have grown old or passed away,a recital consistent 
with the probability and circumétances of the cage, 
assumes greater importance and cannot lightly be 
set aside.” 


Of the two mortgagees Kalyan Singh is 
dead but Hannu Prasad is still alive. He is 
said to be extremely old and was unable to 
give evidence. In the circumstances J 
have no hesitation in accepting the finding 
of the Court below that the execution of the 
deed and its valid registration is duly prov- 
ed. It will be convenient at this stage to 
examine the nature of the consideration for 
the bond of 1890. The consideration is 
comprised of the following items; (1) 
Rs. 2,0&2-10-0 left with the mortgagees to be 
paid in satisfaction of decree No. 166 of 
1889, dated February 10, 1690, in favour of 
Nand Ram and others. °(2) Rs. 957-6-0 left 
with the mortgagees for the satisfaction of 
decree No. 652 of 1889, in favour of Mathura 
Prasad. (3) Rs, 2,250-12-0 left with the 
mortgagees for the payment of the morte 
gage dated May 8, 1884, for Rs, 600 execute 
ed by Drig Singh in favour of Mathura 
Prasad. (His Lordship discussed evidence 
about these items and concluded.) In my 
opinion the evidence and circumstances 
show that the mortgagees did pay this 
amount. 


(© 14 A LJ1103; 36 Ind, Oas. 420; A IR 1916 
P O 110: 43 TA 219; 44 O 186; 20 MLT 335; al 
M L J 563; (1916) 2M WN 33°; 4 LW 458; 24C 
L J489% 1P LW 1; 21 OW N;225;10 Bur. L T 
17? (P 0). 
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As stated above this loan was taken by 
Drig Singh and the estate of Drig Singh 
was liable to satisfy the loan, It was the 
duty of the widows who were in occupation 
of the estate to liquidate this debt. In case 
of failure todo so, the ancestral share in 
Mohabatpur would have been put up for 
sale and would have been lost to the 
family. The total liabilities of Drig Singh 
which the widows were bound to pay come 
to Rs. 3,040 and it is manifest that the 
widows were fully entitled to raise this sum 
by hypothecating the property in their 
Possession. The transaction of conditional 
sale however ischallenged as an imprudent 
and extravagant act because to save 8 
biswas odd of village Mohabatpur the widows 
hypothecated two other villages of consi- 
derable value. They raised the loan at an 
exorbitant rate of interest which cannot 
be considered reasonable or proper. If they 
had not raised the sum, namely Rs. 3,040 
they would have lost only Mohabatpur 
which is assessed to Govt. revenue amount- 
ing toabout Rs. 558, The Govt. revenue 
assessed on Ahmadpur is Rs, 620 and on 
Azampur Rs. 420, It would appear that 
village Ahmadpuris a more valuable pro- 
perty than Mohabatpur and Azampur 
yields about the same income as Mohabat- 
pur. There was no justification therefore 
for hypothecating Ahmadpur and Azampur 
in order to save Mohabatpur. Similarly 
in my opinion, there was no justification for 
borrowing money at therate of Rs, 2 per 
cent. per mensem with sixemonthly rests. 
On the evidence I am fully satisfied that 
the payment of Rs. 3,046 constituted valid 
and legal necessity, but it was highly im- 
prudent to endanger ancestral property with 
the exception of Mohabatpur. As stated 
above a decree on the basis of this morte 
gage deed was obtained in 1903. 


Ib is argued by learned Counsel for the 
respondents that it is not opento the 
reversioners to re-open the transaction 
because the widows represented their husa 
band’s estate in the litigation and any 
decree obtained against the widows is bind- 
ing on the reversioners. There is no doubt 
that in a suit against a widow brought for 
the recovery of the debt due from her 
husband the widow represents her hus- 
band’s estate, and if a decree is obtained in 
such asuit it cannot be challenged by the 
reversioners unless fraud or collusion is prov- 
ed. It was established as early as tke year 
1863, by the decision of their Lordships of 
the Privy Oouncilin Kutama Natchiar ¥. 
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Raja of Shivagunga (2), at p. 604 thata 
Hindu widow represented the inheritance 
and that a dercee fairly and properly obtain- 
ed against her would be binding not only on 
her but on the reversionary heirs as well, 
Turner, L. J. in that case observed : 

The whole estate would, for the time, be vested 
in her, absolutely for some purposes, though, in some 
respects, for a qualified interest: andeuntil her 
death itcould not be ascertained who would be 
entitled to sueceed. The same principle which has 
prevailed in the Courts of this country as to tenants 
in tailrepresenting the inheritance, would seem to 
apply to the case of a Hindu widow; and it is ob- 
vioue that there would be the greatest possible in- 
convenience in holding that the succeeding heirs 
were not bound bya decree fairly and properly ob= 
tained against thy widew.” 


In Hari Nath v. Mothur Mohun Goswami 
(3), at p. 18 it was held that the principle 
of the decision in Katama Natchiarv. Raja 
of Shivagunga (2), would apply, even where 
the decree against the Hindu widow in her 
lifetime was founded upon the law of limi- 
tation, and the same view was followed in 
several other cases. In the recent case in 
Rajlakshmi Dassi v. Bholanath Sen 
(4), at p. 257 the rule in Katama Natchiar 
v. Raja of Shivagunga (2), has been exe 
plained as applicable only where a decree 
has been fairly and properly obtained 
against a widow in a suit in which a ques- 
tion of title is inissue and not merely a 
question of the widow’s possession during 
her life. No authority however has been 
cited in support of the proposition that a 
reversioner will be bound by a decreas ob» 
tained against a widow in a suit brought for 
the enforcement of a mortgage executed by 
the widow. Such cases will be governed by 
an entirely different principle. Ln all cases 
of alienation by a female limited owner, it 
will have to be seen whether such aliena- 
tion was for valid and legal necessity or 
not. Ifit was for legal necessity,it wil be 
binding on the reversioners. On the other 
hand, where the alienation is not for neges- 
sity it is in no way binding on the revere 
sioners who would be entitled*to challenge 
it either by a declaratory suit during the 
lifetime of the widow or by a suit for posses- 
sion at her death, 

Learned Oounsel for the respondents has 
argued thatthe mortgage of 1380 was 


(2) 9M I A539 (604); 2 W R§3l;1 Suther $20; 2 
Sar. 25 (P 0). 
(3) 21 O8 (18); 20 IA 183; 6 Sar. 334 (P O). 

(4) A I R1938 PO 264 (257);177 Ind. Oas. 1; 65 
I A 365; I L R(1938) 2Cal. 653; 32 SL R 918; 
(1938) O W N 819; 48 L.W 42342 OW N1237: 
1938 A L R 759i 1938 O L R 413; (1938) MW N 
955; 11 R P O 89; (1938) 2M L J 852; 5BR 27; 
68 O L J 282;40 Bom. L R1241 (PO). ` 
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merely a renewal of the earlier mcrtgage 
and therefore in effect the suit brought 
for the enfcrcement of the mortgage of 
1690 shculd be deemed to be asuit for the 
recovery of adebt due, from the husband 
of the widows. Iamunable to accept such 
an extension of the principle of represen- 
taticn, The mortgage of 1&90 was executed 
by thewidows on terms which were agreed 
upon between the mortgageeg and the 
mortgagors. The property hypothecated 
was also different. In tke absence of a 
. -clear authority itis impcssible to accept 
the contention of learned Ocunselfor the 
respondents that the widows represented 
the estate in executing ethe* deed of con- 
ditional sale and further that they re- 
presented the estate in the litigation that 
was founded upon the deed of conditional 
gale. In order to uphold this transaction, 
it is incumbent on*the defendants to show 
that the execution of the conditicnal sale 
was within the power of the widcws as 
recognized by Hindu Law. The power of a 
widow or other limited heir to aliemate the 
estate inkerited by her for purposes other 
than religious or charitable is analogous 
to that of a manager of an infant's estate 
as defined by ihe Judicial Committee in 
Hunooman Persaud Pande v. Babooee 
Munraj Koonweree (5). That power is 2 
limited and qualified one and can only be 
exercised rightly 

“ina case of need or for the benefit of 
The actual pressure on the estate, the damage to 
be averted, or the benefit tobe conferred upon it 
in the particular instance, is the thing tobe regard- 
ed, 

If the alienation is for purposes of legal 
necessity or fcr the benefit of the estate, 
it binds not only her interest in the estate 
but the whole body of reversioners. The 
word “necessity,” when used in this con» 
nection, has a somewhat special and almost 
technical meaning. It does not mean 
actual compulsion but the kind of pressure 
which the law recognizes as serjous and 
sufficient ; see Ramsumran Prasad v. Shyam 
Kumari (6) at p. 346, It is in the light of 
these observations that we have to examine 
the allegations of the parties. Upon a ree 
view of the entire evidence and circum- 
stances, I have no doubt that the widows had 
exceeded their power in executing the deed 


the estate 


(5) 6 M 1.4393; 18 W R.81;2 Suther, 29;1 Sar, 
2 


552 (P 0). 

S 191 A 342 (846); 69Ind. Cas. 71; A IR 1922 
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of conditional sale on such ‘onerous terms. 
That being so the reversioners are bound to 
pay only the debt, namely Rs. 3,040, which 
was due from Drig Singh. They are also 
bound to pay reasonable interest on that 
sum until October 26,. 1903 when the 
defendants obtained possession of the pro- 
perty in suit, 

The next question to be determined ree. 
lates to the rate of interest. It is well settled 
that the authority of limited owners to: 
borrow on the security of the family estate 
is a limited one, and that, in the case of a 
loan to them, the burden of proof in the 
first instance rests upon the lender to show 
that the borrowing and the terms were with- 
in the authority which the limited owner 
can exercise. I have already held that the 
widows had the authority to borrow Rs, 
3,040 but they could borrow only on reason- 
able terms. The contractual rate was 2 per 
cent, per mensem with sixsmonthly rests. 
In twelve years the principal and interest 
reached the figure of over half a lac, In the 
absence of very clear evidence, itis manic 
fest that the rate of interest was excessively 
high. The parties have adduced some evi- 
dence to prove their respective allegations. 
On behalf of the plaintiffs reliance has been 
placed on several deeds to show that money 
was borrowed by other persons in or about 
the year 1880 at therate of about 6 per 
cent. per annum, In some cases the interest 
was compound and in others simple. These 
terms do not afford a sale guide. The sums 
borrowed were small and there is no clear 
evidence to prove the status of the bor- 
rower. On the other hand, the defendants 
rely upon some deeds executed by Drig 
Singh himself, The bypothecation bond 
dated June 18, 1883 (Hx. T) was fora sum 
of Rs, 400 at 2 per cent. per mensem sim» 
ple, The hypothecation bond dated May 8, 
1884 (Ex. U). fexecutede by Drig Singh for 
Rs. 600, was at 2 per cent, per mensem with 
six-monthly rests. Mortgage deed dated 
April 19, 1889 (Hx. 5) was executed by 
the widows for Rs. 9,000 atl per cent, 
compoundable yearly. 

From a perusal of these documents, it 
appears that the rate of interest varied in 
each case. We cannot lose sight of the fact 
that the widows offered very good security 
for the loan. In the circumstances they 
should have been able to raise sufficient 
money to pay the debts of Drig Singh at a. 
much lower rate ofinterest than what they 
agreed to pay. Learned Counsel for the res- 
pondents contends that a creditor is always 
nervous in lending money to limited owners 
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It is a fact that invariably litigation follows 
such transactions. The reversioners often 
challenge the authority of the widow to 
borrow money even when the loan has, begn 
contracted for legal necessity. In the pre- 
sent case the plaintiffs allege that money 
was never paid by the creditors at all and 
that the debts of Drig Singh were satisfied 
from the income of the estate in possession 
of the widows. The plaintiffs wholly failed 
to prove this allegation. The suit has been 
instituted about 45 years after the transac- 
tion and it is not possible to expect direct 
evidence relating to the transaction. In 
the cases cited before us different rates 
were allowed, but in no case the interest at” 
the rate claimed in this case was upheld. It 
isnot possible tolay down any hard and 
fast rule as regards a proper rate of interest 
for mortgage transactions.’ Each case will 
have to be decided on its own merits, in 
Nazir Begam v. Raghunath Singh (7)a mem- 
ber of a joint Hindu family had borrowed 
money on the security of family property at 
the rate of Rs. 2-8-0 per cent. per mensem 
with half-yearly rests. The High Court 
reduced the rate ofinterest to 2 per cent, 
per annum simple. Their Lordships re- 
marked: 

“Tt is incumbent on those who support a mort- 
gage made by the manager ofa joint Hindu family 
to show not only that there was necessity to bor- 
row but that it was not unreasonable to borrow at 
some such high rate and upon such terms, and if it 
is not shown that there was necessity to borrow at 
the rate and upon the terms contained in the mort- 
gage, that rate at those terms cannot stand.” 

In Narain Das v. Abinash Chandra (8) 
the rate of interest was reduced to 12 per 
cent, per annum, In Sundar Mul v. Satya 
Kinkar (9) at p. 371 the rate of interest 
was reduced to 12 per cent. per annum. At 
p. 371* their Lordships observed : 

“There is no rule, which their Lordships can dis- 
cover, which binds them, when the terms of a loan 
are challenged, to lean foth8ir reduction, or to pre- 
sume that simple interest must always be judicially 

. preferable to compound interest, or that rates, be- 
cause they might seem high here, must be unreason- 
able in India, Compound interest is common and 


(7) 41 A 571; 50 Ind. Oas. 434; A IR 1919 PO 
12: 461 A 145; 36 M L J 521; 17 A LJ 591; 23 
O W N700; 21 Bom. LR 484; 26M LT 40; 30 OL 
D (1919) M W N48; 1U PLR (P O) 49 


). 

(8) 21 A L J 201; 69 Ind. Oas. 273; A I R1922 
PO 347; 16 L W 780, (1922) MW N 791;4UP 
L RAP O] 111; 27 OW N 299; 31 ML T 217; 44 
ML J 728; 37O0L J 457@ ©). 

(9) 26 A L J 364 (371); 108 Ind. Oas. 337; AIR 
1928 P O 64; 55 I A 85; 7 Pat.294; 27 L W 461; 
(1928) M W N 242; 9P LT 203; 54 ML J 427; 5 
O W N 400; 47 O LJ 403; 30 Bom. L R798; 32 O 
W N 657; IL T40 Pat.120(P 0). 
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may often be necessary and proper in India under the 
circumstances of that country.” 

In Radha Kishun v. Jag Sahu (10) the 
rate of 24 per cent. per annum simple was 
upheld. From the authorities cited above it 
would appear that no uniform rate of ine 
terest can be suggested which should be 
considered proper in every case. In the 
Present case, having regard to the fact 
that Drig Singh himself borrowed ‘at the 
rate of 24-eper cent. compoundable, six- 
monthly, we cannotreduce the rate of inter- 
est to the extent desired by the plaintiffs. 
In my opinion having regard to all the cir- 
cumstances the rate of interest should be 
reduced to 12 per cent. per annum com: 
poundable ye&rly.*Learned Counsel for the 
appellants has further argued that even 
assuming that Rs. 3,040 was required for 
legal necessity, in any event the mortgagees 
cannot claim credit for the payment of 
Rs. 250 out of the total sum left with them 
as the aforesaid amount was in fact paid 
by the widows. It appears that out 
of Rs. 957 left with the mortgagees for the 
Paymeft of Mathura Prasad in satisfaction 
of decree No. 652 of 1889, Rs. 250 was 
paid on June 17, 1890, that is some six 
months before the execution of the deed of 
conditional sale of 1890. By a reference to 
Ex. 5 however, it appears that the sum 
was paid by Hannu Prasad on behalf of 
the ladies, This sum is included in the total 
amount of Rs. 957-0-6 left with the morte 
gagees although no special reference has 
been made to the fact that Hannu Prasad 
paid this money out of his own pocket. If 
this sum had been paid by the ladies I find 
it difficult to believe that the mortgagees 
would have been allowed to include this 
sum in the deed of conditional sale. The 
evidence produced on behalf of the appel- 
lants to show that the money was paid by 
the ladies did not find favour with the 
Court below. Inthe circumstances, I am 
not disposed to disagree with the Court 
below on this point. As stated above, any 
direct evidence to prove the “details of the 
transaction cannot be expected after a 
lapse of nearly half a century. In my opin- 
ion, on the evidence available, it must be 
held that the entire amount of Rs. 3,040 was 
paid by the mortgagees. 

The next point stressed is that Hannu 
Prasad was intimately connected witif the 

(10) 4 Pat. 19; 80 Ind. Oas. 791; A I R1924 PO 
184; 51 I 4 278; 5 P LT 484; 36 Bom. LR 732; 
20 LW 285: 47 ML J 329; 2 Pat. L R 259; 35 
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management of the widows’ estate and.that 
he took an unfair advantage -of his position 
in: obtaining terms favourable to the mort- 
gagees and detriméntal ‘to the estate. In 
support-of this contention reliance has been 
placed on Ex. 18, whieh shows that in 1885 
Hannu Prasad was recorded in revenue 
papers a8 a sarbarahkar representing the 
widows. From Ex. Y, dated June 16, 1885, 
however it appears that Hannu Prasad 
was dismissed from that office. There is 
Do Satisfactory evidence on the record to 
show that Hannu Prasad looked after the 
property of the widows since his dismissal. 
In any event this question is not material 
for the decision of this case as it has been 
decided that the deed ef cdnditional sale 
and the foreclosure decree obtained on the 
basis of it must beset aside. It is not 
profitable therefore to discuss this part oF 
the plaintiffs’ case any further. 

The next questidn that has been pressed 
on behalf ofthe defendants-respondents is 
that the suit is barred by the res judicata. It 
appears that Hukum Singh, son of Nawal 
Singh, Ratan Singh, son of Girané Singh, 
and Ram Singh brought a suit on August 
30, 1904 against Hannu Singh, Kalyan 
Singh and the widows for a declaration that 
the widows had no right to mortgage the 
property without any valid necessity and 
that the mortgage deed and the decree 
dated February 24, 1903 passed on the 
basis of the said mortgage deed was null 
void and ineffectual as against the plaintiffs 
after the death of the defendants second 
party. From the evidence on the record it 
appears that the plaintiffs in that suit were 
the nearest reversioners of Drig Singh, The 
suit was dismissed on the ground of limi- 
tation, It is contended that the suit by the 
then plaintiffs was in a representative capa- 
city and the present plaintiffs are bound 
by the decision of that suit. A suit may 
be brought during the lifetime of a Hindu 
female by a reversioner to have an aliena- 
tion declared to be void except for the lifes 
time of the female within 12 years from 
the date of the alienation. Such a suit, if 
decreed, will not empower the plaintiffs to 
obtain possession of the property. After the 
death of a Hindu female a suit for pose 
session may be instituted within 12 years 
of the death of the limited owner, The suit 
for déclaration, which was numbered as Siut 
No. 101 of 1904, was brought more than 
12 years after the alienation. A fresh cause of 
action however accrued tothe reversioners 
after the death of the widows and in my 
opinion the decision of the first suit will not 
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bar the present suit. An’examination of the 
authorities cited by learned Counsel for the 
respondents will show that the contention 
put forward on behalf of the respondents 
ig untenable, oA ees ; 

The first case cited is Hari Nath v. Mathur 
Mohun Goswami (3). The facts that gave. 
riso to that appeal were these. One Ramo- 
nandan had several daughters but no son. 
The defendant was the son of one of the 
deceased daughters and was in possession 
of the estate. The plaintiff was the son of 
the last surviving daughter. The suit was 
brought by the plaintiff atter the death of 
his mother for recovery of possession. The 
edefence was that the suit brought by the 
plaintiff's mother in her lifetime against 
the same defendant for her share had been 
dismissed by a final judgment on the. 
ground that her claim was barred by limi» 
tation. Their Lordships held 
“that the estate which would have devolved on the. 
plaintiff's mother as survivor of her sister was simi- 
lar to the inheritance of a widow, the same result 
following the dismissal of the daughter's son that 
ensued in regard to the decree adverse to the widow’ 
In Katama Natchiar v. Raja of Shivagunga (D, 
where a decree duly obtained against the widow 
bound the reversioner, the previous decree dismiss» 
ing the daughter's suit as barred was binding on 
her son. His claim, therefore, failed not only as to 
his share of inheritance, but, for similar reason; as 
to the share acquired by him from the defendant 
donor.” 

It would appear from the facts of that 
case that the mother was entitled to pos- 
session andthe suit by her for recovery of 
possession failed as the defendants were 
held to be in adverse possession. A suit by 
her son for the same relief was obviously 
barred because the defendants had perfect- 
ed their title long before that date. Their 
Lordships at p. 15# obferved : 

“ The intention of the law of limitation isnot to 
give a right where there is not one, but to impose 
a bar after a certain’ period toa suit to enforce an 


existing right.” s 


In the present case fhe plaintiffs had no 
tight to possession of the property in 1904. 
They had a right to claim a declaration 
only within the prescribed period. As they 
failed to exercise that right within the 
time allowed bylaw the declaration sought 
by them was refused. The defendants in 
the case cited above claimed an independ- 
ent right in themselves against the estate. 
After the expiry of the statutory period the 
daughter lost all right in the property and 
the succeeding heirs could not be allowed 
to bring asuit for a relief which was refused 
in an earlier litigation. The next case cited 
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is Jaggo Bai v.Utsava Lal (11). In that 
case their Lordships observed: 

“Where a decree founded upon a law of limita- 
tion, e. g, adverse possession, is obtained against 
the Hindu widow in her lifetime, the reverstonasy 
heir is bound and cannot get the benefit of Art. 141; 
but where no such decree is obtained, Art. 141 
applies to suits for possession of immovable prop- 
erty and time begins torun from the date of the 
death of the widow.” : 

At p. 721* their Lordships remarked : 
Jn the suit the plaintiff was seeking to 
establish her title to her father’s estate as heir in 
reversion on her mother’s death. She was not 
seeking and could not then have sought, to recover 
possession from the aunt of any particular item of 
property forming part of that estate In the present 
suit she is seeking to recover possessi®n of the house 
upon the footing thatit forms part of the estate 
and that the defendant is in wrongful possession of 
it. The present cause of action arises out of 
tortious conduct on the part of the defendant or, 
-his predecessor, the aunt, in respect of the house, 
and is intheir Lordships’ opinion a cause of action 
distinct from that in the previous suit. The claim 
which the plaintiff is now making could not in fact 
have been made in the previous suit.” 

The above observations were with refere 
ence to r, 20f O. II, Civil P. O., but they 
apply with equal force to the plea of res 
judicata. The plaintiffs in the present suit 
acquired right of possession upon the death 
of the surviving widow in 1931. No suit 


for possession could have been brought by. - 


them during the lifetime of the widow. 
The defendants never claimed a right ade 
verse to the widows. They derived their 
title from the widows and if the widows 
had no right toiransfer it follows thatthe 
defendants have no right to retain the proe 
perty after their death. The case in Hari 
Nath v. Mothur Mohun Goswami (3), was 
considered by Mears, O. J., and Sir Lal 
Gopal Mukerji, J. in an unreported case 
No. 314 of 1924. The principle underly- 
ing the decision was summed up as follows: 

“The matter can be put ina different way. When 
on the death of the last owner, a female is entitled 
to succeed, but a trespasser stakes possession, the 
property has to be recovéred and restored to the 
estate of the deceased. The title on which the 
property may be recovered isthe titleof the last 
owner plus the fact of succession. A suit may be 
instituted either by the female heir or on her death, 
by the male reversioner who succeeds. In either 
case the basis of the suit, the cause of action, is the 
same, viz., title of the last male owner and the suc- 
cession. Ifthe female owner brings 8 suit to re- 
cover possession, she does so on behalf of the estate, 
which she fully represents. If she has brought a 
suit, no second suit (by the reversioner) can be 
maintained underthe general rule of law, vig, no 


(11) (1929) ALJ 716; 117 Ind. Oas 498 AI R 
1929 P O 166; 51 A 439: 561 A 267; 33 0 W N3809; 
10 P L T 527; 30L W 60; 31 Bom. L R891; 57 M 
L J 160; 50 0 LJ 52; 60 W N589; (1999) M WN 
762 (PO). 
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person shall be twice vexed in “respect of the same 
cause.” Tf the female heir do not institute a suit, 
it would be open tothe reversioner to institute one, 
within the period prescribed,- viz., 12 years of the 
death of the female heir. But in no case there can 
be allowed two suits, one by the female heir and 
the other by the reverstoner. This is because of 
Hindu Law and the rule of res. judicata based on 
public policy,” s 

The authorities cited by learned Counsel 
for the respondents do not support the 
proposition advanced by him. I have no 
hesitation tRerefore in holding that the 
suit is not barred by res judicata. The 
only question that now remains to be decid- 
ed relates to the questien of mesne profits. 
The plaintiffs alleged that they are entitled 
to be awarded mesne profits from the death 
of the surviving widows which occurred on 
May 25, 1931. Learned Oounsel for the 
defendants contends that the alienation 
made by the widows being only voidable 
at the instance of the reversioners, the pos- 
session of the defendants cannot be con- 
sidered wrongful, and therefore no mesne 
Profits can be claimed by the plaintiffs. 
The following passage from the judgment 
of a learned Judge of the Bombay High 
Court in Mallappa Gurupadapa v. Anant 
Balkrishna (12). has been relied on : 

“In my opinion the true view is that where the 
plaintiff sues to set aside the original transaction 
whether it bea sale by Hindu widow, or manager 
of a joint family, or guardian of a minor, and he 
makes the original parties to the transaction, or 
their representatives, parties, he is entitled to an 
order restoring the parties to their original posi- 
tien. In such a case the Court is in a position to 
make such order az is just and equitable, and to 
provide that the plaintiff recovers the land with 
mesne profits from the date from which he was dis- 
possessed, and the defendant purchaser gets back 
his purchase money with interest and in a proper 
case other moneys to which he may be entitled,” 

It was observed by their Lordships of 
the Judicial Committee in Giresh Chandra 
Lahiri Shoshi Shikhareswar (12): 

“ Mesne profits arein the nature of damages which 
the Oourt may award according to tho justice of the 
case.” 


In the present case, I find no difficulty 
in disposing of this matter. The plaintiffs 
cannot get possession of the property in 
suit unless and until they have paid the 
sum which has been found to be binding 
upon them. The income from the property 
in dispute is alleged to be about Rs. 1,600 
perennum. No allowance has been made 
for management charges and remissioys of 
rent granted in recent years by the Local 
Govt. Upon a rough calculation, J find that 
the interest on the total sum payable by 

(12) I L R (1937) Bom. 59; 166 Ind. Cas. 154; AIR 


1936 Bom. 386; 88 Bom. L R 941:9 RB 214. 
(13) 27 I A 110; 270 951; 4 OW N 631 (P 0). 
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the plaintiffs would be about the same if 
not more than the mesne profits payable to 
the plaintiffs. The Court below has not 
examined this question in detail and it 
will uot be in the interests of the parties 
to prolong this litigation indefinitely. In 
the circumstances, I think, it will be just 
and equitable to set off the interest against 
the profits. For the reasons given above I 
would allow the appeal, set aside the decree 
of the Court below and dece the plain- 
tiffs’ suit for possession on payment of 
Rs. 3,040 with interest at 1 per cent. per mene 
sem, compoundable yearly, from December 
2, 1890 to October 26, 1903. The plaintiffs 
should pay this amount wifhin six months” 
from the date of the decree of this Court. 
In the event of the payment of this amount, 
the plaintiffs will be entitled to propor- 
tionate costs from the contesting defende 
ants. In case of failvre to pay this amount 
within the aforesaid time the plaintiffs’ suit 
will be dismissed with costs. 


Verma, J.—I agree, 


By the Court.—The appeal is allowed, 
the decree of the Court below is set aside, 
and the suit of the plaintiffs is decreed for 
possession of the property claimed, subject 
to the condition that they shall get possess 
sion of the property on payment, within six 
months from today, to the contesting 
defendants the sum of Rs. 3040 together 
with interest atl per cent. per mensem 
with annual rests from December 2, 1890 
to October 26, 1903, In the event of the 
plaintiffs making the payment witnin the 
time fixed, they will be entitled to pro- 
portionate costs from the contesting defen- 
dants, who will in that case bear their own 
costs. In case of failure the suit shall stand 
dismissed with costs throughout. The office 
of this Court will calculate interest due on 
the sum of Rs. 3,040 from December 2, 
1880 to October 26, 1803, at the rate of 
l per cent. per mensem, compoundable 
annually, and show in the decree of this 
Court the total amount of principal with 
interest thus arrived at as the sum of 
money payable by the plaintiffs-appellants 
fo the contesting defendants within the 
time fixed above, The plaintiffs-appellants 
if and when they deposit to the credit of 
the contesting defendants the amount thus 
shown in the decree of this Court as mem- 
tioned above, will be entitled, if they so 
desire, to deduct from that amount the 
amount shown in the decree of this Court 
as the costs recoverable by the plaintiffs. 
appellants from the contesting defendants- 
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respondents in the event ef their depositing 
the money. 

D. Appeal allowed. 


PATNA HIGH COURT 
Miscellaneous Judicial Case No. 96 of 


1939 
November 20, 1940 
AGARWALA AND ROWLAND, JJ, 
LALJI MANDAL AND OTHERS—ÅPPELLANT3 
—PRTITIONERS 
VETBUS 
PARBAL MANDAL AND OTAERS— 

RESPONDENTS——OPPOSITE PARTY 

Praciice — Guardian ad litem, appointment of— 
Lower Court appointing guardian for minor respon- 
dent—Notice of appeal served on him — Registrar, if 
can appoint another guardian, without first digo 
charging the one already appointed by lower 
Court. 

Where a lower Court had appointed a guardian for 
the minor respondent and a notice of the appeal had 
been actually served on the. guardian, it is not 
proper for the Registrar to appoint another guardian 
for the minor respondent until the existing guardian 
has been discharged. 


Misc. J. Case for the restoration of First 
Appeal No. 33 of 1939, which had been dis- 
missed for default of payment of the 
guardian’s costs, 


Messrs. Hareshwar Prasad Sinha and 

P.Jha, for the Petitioner. 
Messrs, Netat Chandera Ghosh and 
. C. Banerjee, for the Opposite Party. 


Judgment.—This is an application 
for restoration of First Appeal No. 
33 of 1939. On August 10, 1939, the 
record was placed before the Bench 


for an order with regard to the paye 
ment ofthe costs of the Deputy Regis- 
trar, who had been appointed guardian 
ad litem of the minor respondents Nos. 11 
to 16 by an order, passed by the Registrar 
on July 26, 1939. The Bench gave the 
appellants a week’s time in which to 
deposit the guardian’s costs, and directed 
that if the costs were not paid within 
that time the appeal’ would stand dis- 
missed as against the minor respondents. 
The guardian's costs were not paid with 
the result that the appeal stood dismissed. 
We are now asked torevise that order; and 
itis pointed out to us that a guardian 
for the minors had been appointed in the 
Court below and that notice of the appeal 
had actually been served upon him. It 
was therefore, not proper for the Registrar 
to appoint another gaurdian for the minor 
respondents until the existing gaurdian 
lad been discharged. The Pleader appointe 
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ed by the Court below as guardian ad litem 
has appeared in the appeal, and in these 
circumstances we consider it desirable that 
the order of the Registrar, dated July 26, 
1939 appointing the Deputy Registrar as 
guardian of the minors should be re 
called, 

The application ‘for restoration is 
accordingly allowed and First Appeal No. 
33 of 1939 is restored to the list, There 
will be no order for thecosts of this appli- 
cation. 

D. Application allowed. 





MADRAS HIGH COURT 
Appeal Against Appellate Order No. 94 
of 1938 
January 16, 1940 
Kine, J. 
VYTHINATHA PADAYAOHI—Parrtioner 
—APPELLANT 
versus 
AMMALU AMMAL AND ANOTHER — 
DEFENDANTS — RESPONDENTS 

Limitation Act (IX of 1908), Art. 182 (5)—"In 
accordance with law`—Transfer of mortgage decree 
without registered deed — Application by transferee. 
for execution of mortgage decree is not “tn accordance 
with law" — Civil Procedure Code (Act V of 1908), 
0. XXI, r. 16. 

Order XXI, r. 16, Civil P. O., contemplates trans- 
fer of decree-holder's interest in a decree. In the 
case of a mortgage decree sucha transfer can be 
effected only by a registered instrument. if an in- 
strument is not registered, no matter whatits terms 
may be, if cannot effect a transfer. There is there- 
fore in such acase no transfer, and no transferee, and 
the only person with any ‘title to execute the decree 
is the original decree-holder. An application there- 
fore filed on the assertion that a transfer has been 
effected when in fact no transfer has been effected 
cannot be an application in accordance with law 
within the meaning of Art. 182 (5), Lim, Act. 

[Case-law distinguished.] 


Appeal against the decree of the Dis- 
trict Court of South Arcot in A, 8, No. 180 
of 1936 preferred against the order of the 
Court of the District Muusif of Chidambaram, 
dated August 1, 1936 and made in M,P, 
No. £57 of 1936 in O. 8. No. 1239 of 
1936, 


- Messrs. S. Jagadisa Ayyar and Y. R. 
Jagadisam, for the Appellant. 

Mr, T. E. Ramabadra Chariar, for the 
Respondents, 


Judgment.—The question involved in 
this appeal is the interpretation of the 
expression “in accordance with law” in 
Art. 182 (5) of the Lim, Act. The appel- 
lant is the transferee of the decree ir 
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O. 8. No. 1239 of 1936 and in February 
1936 applied to execute it. He had pres 
viously applied in November 1934, and the 
learned District Judge of South Arcot has 
held that that previous application was 
not in accordance with law and accordingly 
dismissed the present application as barred 
by limitation, The reason given by the 
learned District Judge is that in. 1934 
appellant had no rightto apply in execu- 
tion as the deed of transfer which he then 
filed was unregistered and incapable 
therefore of effecting any transfer. Against 
this decision appellant appeals. 

The decree in question was a mortgage 
decree and ite is aot, of course, contended 
for the appellant that in 1934 he did 
in fact possess any legal title to its owner- 
ship. The argument in Appeal is that 
the requirements of O. XXI, r. 16 are 
Satisfied by a mere ‘ass?gnment in writing’ 
—and in support of it I have been referred 
to a number of rulings, 

I may say at once that none of the 
rulings ecited really covers the point at 
issue. It is true, no doubt, that in order, 
for an application to be in accordance 
with law, it is not necessary for it to be 
successful: Adher Chandra Das v. Lal 
Mohan Das (1). It may be dismissed for 
a variety of reasons: Banda Krishnav. 
Narasimha (2), Sabramania Desika v. 
Rangaswami Chettiar (3) + Nadamant 
Ananga Bhima Deo v. Modona Wahano 
Deo (4). But none of these four cases in 
any way affects the competence of the 
petitioner to make his application, In 
Dayalbhai Ramji v. Dayalbhai Dubchand 
(5) it was held thata transferees applica- 
tion was in accordance with law even 
though the Oourt had not in fact recognised 
the validity of his transfer but here again 
no question arose as to the transferee’s 
status as such. The only cases which appear 
at first sight to support the appellant’s 
contention are Arasappa v. Pulugasary (6) 
and Rajitagiripathy v. Bhavari Sankaram 
(7). Both these cases, however, deal with 
applications accompanied by a valid deed 
of transfer, in which it was held that the 
transferee’s right tothe decree must give 

(1) 24 O 778. 

(2) 37 B42; 17 Ind. Cas, 210; 14 Bom. L R 861. 


(3) 68 M L J 261; 155 Ind, Cas. 327; (1935) MW 
N 15; A IR 1935 Mad. 161; 41 LW 173; 7R M 
56 


7. 

(4) 44 L W 528; 165 Ind. Gas. 659; (1936) M W N 
957; TIM LJ 604; 9 RM 280; A IR 1937 Mad. 239; 
IL R (1937) Mad. 320. 

(5) A I R 1938 Bom. 309; 176 Ind. Cas. 152; 40 Bom, 
LR 411; 11 R B 17. 

6)6M LJ 31. 
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way before the rights of third parties—in 
eArasappa v. Puhigasary (6) the sons 
. Of .the transferee to whom he had 
previously executed a deed of relinquish- 
ment; in Rajitagivipathy v. Bhavani 
Sankaram (7) a creditor who bad attached 
the transferee decree. Though these facts 
would entail the dismiesal of any applica« 
ticn, by a transferee they would not 
present any legal obstacle to his filing an 
application, > s 
It seems clear then, that the appellant 
can fnd no real assistance in the rulings 
‘on which he relies, and I can see no 
legal principle for holding that the learned 
District Judge was wiong. The questicn 
is really very simple. Order XXI, r. 16 
contemplates transfer of decree-holders 
interest in a decree, In the case of a 
mortgage decree such a transfer can be 
effected only by a registered instrument. 
If an instrument is not Tegistered, no 
matter what its terms may be, it cannot 
effect a transfer. There is therefore in 
this cage no transfer, and no trgnsferee, 
and the only person with any title to execute 
the decree is the original decree-holder. 
An application filed on the assertion that 
a transfer has been effected when in fact 
no transfer has been effected cannot be 
an application in accordance with law. The 
‘appellant's learned Advocate was himself 
‘prepared to concede that an application 
y a petitioner who e. g. perscnates 8 
decree-holder or presents a forged transfer 
deed is not in accordance with law and 
the only reason why this is so must be 
because he is not competent to apply. In 
the present case the appellant in 1934 was 
neither the original decree-holder nor a 
‘transferee of his interest in the decree, 
and therefore the Civil P. O., gives him no 
Tight to apply, and his application ig 
obviously not in accordance with law. 
The appeal is dismissed with costs, 
Leave refused. 


N. : Appeal dismissed. 
-(7)47 M 641; 80 Ind. Cas, 103; 19 L W 650; 47 M 


LS 4; (1924) M W N 527; A I R1924 Mad. 
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CALCUTTA HIGH COURT 
Civil Rule No. 847 of 1939 
May 31, 1940 


e. ' Sen, J. 
. KIRAN OHANDRA DAS AND 0THRRE— 
PETITIONERS 
versus 
MATI LAL BISWAS AND OTAERS— 
OPPOSITE PARTY 

_ Bengal Tenancy Act (VIII of 1885), s. 167—Suit 
by purchaser of holding for possession, dismissed on 
ground that notices under a. 167 were not properly 
sereed—During pendency of appeal purchaser apply- 
ing to Munsif for issuing of fresh notice—Application 
dismissed— Revision held lay — Notices held could not 
be issued—PYevious service of notice defective— 


certain circum- 
stances, 

The petitioners purchased a holding with power to 
annul encumbrances, and instituted a suit for posses- 
sion ofthe holding. Objection was taken that the 
encumbrance had not been annulled as the notices 
under s. 167, Ben. Ten. Act had not been properly 
served. The objection was upheld by the trial Court 
and the suit was dismissed. While an appeal tothe Dis- 
trict Judge was pending the petitioners applied to the 
Munsif to issue fresh notices on some of the opposite 
parties. The Munsif refused the application ; 

Held, that revision was maintainable against the 
Munsif's order as he was acting as Court. 

Held, further that while the appeal was’ pending 
no fresh notices should be served. 

If the application is made in time and the other 
requisites of s. 167 have been observed, the purchaser 
may in certain circumstances be entitled to a fresh 
service of notices if the service was defective for 
certain reasons, 


O. Rule against an order of the Munsif: 


First Court, Bagerhat (Khulna), dated 
May 22, 1939. 


Messrs. Nripendra Ch. Das and Rajendra 
Nath Das, for the Petitioners. 


Mr. Jitendra Nath Guha, for Opposite 
Party. 


Order.—The petitioners purchased a 
holding with power to annul encumbrances 
on March 21, 1932, On February 2, 
1933, they applied ‘under s. 167, Ben, Ten, 
Act, before the Munsif for the issue of two 
notices on the opposite parties declaring 
that the encumbrance had been annulled. 
The notices were issued and an order was 
recorded by the Munsif “Notices served. 
Service proved. No objection raised; let the 
case be disposed.” They went to take pos- 
session but were resisted. On October 1, 
1937, the petitioners instituted a suit for 
possession of the holding. Objection was 
taken that the encumbrance had not been 
annulled as the notices under s, 167 had 
not been properly served. The objection 
was upheld by the trial Court and the suit 
was dismissed. An appeal was taken by the 
petitioners to the District Judge and it is 
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still pending. Oh February 14, 1939, the 
petitioners applied to the Munsif to issue 
fresh notices on some of the opposite parties, 
The learned Munsif has refused the applies 
cation and the petitioners moved this Court 
and obtained this rule. The learned Munsif 
has rejected the application ontwo grounds. 
First, he say that the matter being sub- 
judice no fresh notice should issue, Secondly 
he says thaf at this late stage the petitioners 
cannot be permitted to “re-open the ques- 
tion” as this would offend against the prions 
ciple that there should be a finality to 
litigation. > 

Tam of opinion that the first ground of 
refusal is sound. The judgment of the Mun- 
sif having been appealed against, it cannot 
be said that it has been finally decided that 
the notices have not been served. If they 
have been properly served they cannot be 
served again. Until the appeal is disposed 
of, there should not be any fresh service. I 
must not be understood as deciding that if 
the appeal is decided against the petitioners 
they would have the right to get the notices 
served again. Whether will they still have 
the right or not isa matter which will have 
to be decided later on the facts found by 
the Court deciding the appeal. AIl I decide 
is that while the appeal is pending no fresh 
notices should be served. The second ground 
is in my opinion not of any substance. If 
the application was made in time and the 
other requisites of s. 167 have been ob- 
served, the petitioners may in certain cir: 
cumstances be entitled to afresh service 
of notices if the service was defective for 
certain reasons. An objection was taken by 
the opposite parties that no revision lay 
against the Munsif's order refusing to serve 
the notices on the ground that the Munsif 
was acting not as a judicial officer but 
merely in a ministerial capacity. My attene 
tion was drawn to the first few lines of 
8. 115, Civil P. O., which are as follows: 

“The High Court may call for the record of any 
case which has been decided by any Oourt subor- 


dinate to such High Gourt and in which no appeal 
lies thereto," 


In my opinion this objection is unsond. 
The Munsif has really to decide a case, He 
has to coasider matters and arrive at a 
decision. Hehas to act as a Court, The 
words used in s. 167, Ben. Ten, Act, make 
this quite clear. It says that the application 
should be made “to the Court which passed 
the decree or the Revenue Officer, ete,” 
The present order is one passed by a Court 
and isin my opinion open to revision by 


this Court under s. 115, Civil P. 0, The* 
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order of the learned Munsif is in my opi» 


_nion, however, a proper order for the reasons 


given above, The rule is discharged with 
costs. Hearing fee one gold mohur. 
S, - Rule discharged, 


RANGOON HIGH COURT ° ° 
Oivil Regular No. 81 of 1939 
April 26, 1940 
s SHARPE, J. 
DORIS ROYSTON—PETITIONER 
versus 
. FREDERICK ROYSTON—Responpent 

Indian and Coltniale Divorce Jurisdiction Act, 
1926, (16 & 17 Geo. V, Ch. 40), 5. 1—Order for custody 
of minor child should not be expressly limited in 
point of time —Held, that circumstances showed that 
husband had committed adultery and petitioner was 
entitled to decree for dissolution. 

In & case of dissolution of* marriage, an order 
passed for the custody of minor child should not be 
expressly limited in point of time. 

One Royston married the petitioner while he was 
in Burma, After he returned to England he went 
through a, form of marriage with another woman 
called Lilian. In proceedings for dissolution of 
marriage started by the petitioner the Oourt 
addressed the envelope containing the necessary docu- 
mentsto Lilian at an addressin England, On the 
reverse of the acknowledgment of the receipt form 
obtained from the post office Lilian chose to sign the 
receipt acknowledgment “L. Royston” : 

Held, that the way of signing showed thatshe wag 
passing as Royston’s wife and indicated that the form 
of marriage through which she went with Royston was 
infact followed by her living with Royston as his wife 
and’ therefore Royston had committed the adultery 
alleged. The petitioner therefore was entitled to a 
decree for dissolution of marriage. 


Mr. Carlos, for the Petitioner. 


Order.—This case came before me for 
disposal on March 29, and on April 5. On 
the latter date, just as I was about to 
deliver judgment, intimation was received 
by me of the death of Sir Benjamin Heald 
and accordingly, as a mark of respect to 
him, I immediately adjourned and had no 
opportunity then to deliver a full judgment. 
but I intimated that I would grant the 
petitioner a decree nisi as from that date, 
namely April 5. I now give my mora dee 
tailed judgment. This is a potition for 
dissolution of marriage brought by the wife 
against her husband under the Indian and 
Colonial Divorce Jurisdiction Act of 1926, 
on the ground that the respondent husband 
had committed adultery with one Lilian 
Baker from and since April 23, 1938. It 
is a very unfortunate case for tha patitioner 
and alsoa somewhat difficult one for her 
to present, the facts being these: The pati- 
tioner was bora here in Rangoon and has 
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always apparently lived either in Rangoon 
or elsewhere in Burma. The respondent 
came to Burma as a private soldier in the 
first battalion of the Buffs. He came here 
from England and his domicile is in Eng- 
land, On October 16, 1934, the respondent 
married the petitioner and, amcngst other 
places, they lived at Maymyo. In April 
1936 he was ordered to leave Burma, He 
did so and went to India with his battalion 
and after being there for a while went to 
England. The petitioner has never heard 
from the respondent or seen him again since 
and has never had anything whatever for 


her maintenance or for the maintenance of , 


the surviving minor chiéd of the marriage, 
Brian Arthur Hutton Royston, who was born 
on May 3,1935, It appears that after he 


returned to England the respondent went’ 


through a form of marriage with this woman 
called Lilian Baker at St. Andrews Church 
in the parish of Enfield, Middlesex, on 
April 23, 1938, and on December 12, of that 
year he was Convicted by the Enfield Magis- 
trates of an offence under s. 3, sab-s. (1), 
Perjury Act of 1911 (as amended) which is 
an offence in relaticn to a false declaration 
for the purpose of procuring a marriage. 
The petitioner has not unnaturally supposed 
that as a result of going through that form 
of marriage with this woman Lilian Baker 
the respondent has since then been cone 
tinuously committing adultery with her. 

At firstit appeared to me that there was 
not sufficient evidence upon which I could 
come to the conclusion that the respondent 
did commit adultery with Lilian Baker 
because it may be that for some reason or 
‘other they entered into the marriage ceree 
mony as a mere form and never intended 
it to be followed by ordinary marital re- 
lations and I do not think that without some 
other evidence I could have allowed the 
mere going through that marriage ceremony 
tosatisfy me that adultery had been come 
mitted, but there is one piece of evidence 
now broug#t to my notice in this case which 
enables me to come to the conclusion that 
the responpent and Lilian Baker bave been 
committing adultery the one with the other 
since they went through that form of mar- 
raige, The further piece of evidence to 
which I refer is this: The petitioner 
applied for leave to dispense with serving 


this woman with whom she alleged the. 


respondent had committed adultery but her 
application was refused and so she had to 
proceed to serve her and she was allowed 
to serve her through the pcst. This Court 
addressed the envelope containing the neceg- 
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sary documents to Lilian Royston alia. 
Lilian Baker at an address in England, I 
is to be observed on the reverse of the 
acknowledgment of the receipt form 
obtained from the post office that Liliar 
Baker chose to sign the receipt acknowledg: 
ment “L. Royston,” which shows to mj 
mind that she was passing as the respon: 
dent's wife and indicates to me that the 
form of marriage through which she went 
with the respondent was in fact followed 
by her living with the respondent as his 
wife and I am therefore satisfied that the 
respondent, has committed the adultery 
alleged. For these reasons the petitioner 
is granted a decree nisi for dissolution of 
marriage and she is granted the custody 
of the minor child, Brian Arthur Hutton 
Royston. 

I think it convenient in this case to add 
some observations which may be of guidance 
not in only this but in similar cases about 
the form of the order of custody of a minor 
child. In Viola Duncan v. George Duncan 
(1). -Isaid at p. 273, that I thought that, 
I was right in saying that according to the 
English divorce practice, an order for the 
custody of a child is, in England, always 
expressly stated to be limited ia point of 
time until the child shall attain an age 
specified in the order, which is usually 
sixteen and which never exceeds twenty-one, 
which is the age of majority in England. 
I took the occasion when I was in England 
last year to ascertain whether I was correct 
in what I said in that case. I was not 
certain and thatis why I had said that I 
thought I was right in what I said. It now 
appears that in Hnagland the order for the 
custody of a child is not expressly stated 
to be limited, although in practice the 
divorce division of the High Court of Justice 
in England only exercises control over the 
infant children up to the age of 16. It is 
not, however, expressly mentioned in the 
order and so in this case now before me 
and in other cases in fature the order will 
not be expressly limited in point of time. 
With regard to the petitioner's application 
for maintenance, this will be procaeded with 
in Ohambers before the Deputy Registrar, 
The respondent must pay to the petitioner 
her ecsts of this suit. I fix the Advocate’s 
fee at seven gold mohurs because it hag 
been a troublesome and difficult case. As 
I said at the outset the decree wil! be taken 
to date from April 5, and the six months 
pericd shall start to run from then and 


e (1) 1939 Rang. 267 (273); 184 Ind. Oas, 801; A I R 
1939 Rang. 352; 12 R Rang. 172, 
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he petitioner will not have to wait six 
nonths from to-day before applying for a 
lecree absolute. 


8. Order accordingly. e 





ALLAHABAD HIGH COURT 
Execution Second Appeal No. 5 
of 1939 

. August 6, 1940 
BRAUND, J. 
R, M. JASSAWALA—DeceEe-HoLper 
—APPELLANT 
versus e 
AMULYA OHANDRA DUTTA 
— JUDGMENT- DEBTOR—RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 78 
Proviso — Word “proved? meaning explained—The 
vord is satisfied when steps in respect of it prescribed 
ys. 49 (1) have been taken—Civil Procedure Code 
‘Act V of 1908), s. 51 (c) — Circumstances justifying 
mecution by arrest and detention by judgment-debtor 
—Burden lies on judgment-creditor to establish 
hem 

The word “proved” in the proviso to s, 78, Prov. Insol. 
Act, is used, not in its ordinary sense under the Evi. 
Act, but in its technical insolvency sense and for the 
purpose of this proviso, a debt is “proved” when those 
teps in respect of it which are prescribed bys. 49 (1) 
ave been taken, The word “proved” in the proviso 
is in relation to a provable debt, satisfied when, to use 
ihe words of s. 49a proper “affidavit verifying” it has 
been delivered or sent by post in a registered letter 
io the Court, 135 Ind. Oas, 194 (4), dissented from. 
142 Ind. Cas. 644 (1), 151 Ind. Oas, 284 (2) and 123 Ind 
Jas. 652 (3), approved. 

‘The burden lies upon a judgment-creditor who asks 
or execution by arrest and detention of the judg- 
nent-debtor to show that the necessary circumstances 
sxist to justify it. 


Ex. ©. A. from the decision of the 
Additional Oivil Judge, Agra, dated May 2, 
1938. . 


Mr. Din Dayal, for the Appellant. 
Mr, B. Malik, for the Respondent. 


Judgment.—The ¢facts of this second 
appeal are very simple, but they give 
rise toa nice point of construction of the 
proviso to s. 78, Prov. Insol, Act. On 
April 2, 1931, the appellant obtained a 
decree for three thousand rupees odd 
against the respondent. On May 14, 
1931, the respondent filed an insolvency 
petition under the Prov. Insol. Act andon 
August 14, 1931,an order of adjudicatisn 
was made against him. Almost four years 
then elapsed and on July 5, 1935, an 
application was made to the Court for 
amendment of the adjudication under s. 35 
of the Act, On July 11, the appellant, by 
his agent, submitted a proof of his 
debt under the decree but the only step 


the Court took was to give the ape 
pellant until July 22, to file the powere-of- 
attorney under which his agent had sworn 
the affidavit in support of the proof. On 
or before July 22, this power-of-attorney 
was duly lodged in Oourt and an order 
was made by the Oourtto the effect that 
the ‘proof’ should be “filed” and sent to 
the Official Receiver. On Septembér 4, 
the Official Receiver reported to the Gourt 
that the debt was due and that the appele 
lant’s name might be entered in the 
schedule. On September 25—three days 
later—an order was made annulling the 
eadjudication order. 

In March 1937, tle appellant applied in 
his original suit to execute his decree for 
Rs, 3,000 and was met with the objection 
that his debt was one which was “provable 
but" had not been “proved” in the insole 
vency and that, accordingly, by virtue of 
the provisoto 8.78 of the Act, he was 
not entitled tothe benefit of subes. (2) of 
the same section in respect of it. The 
point is*a short, but neat, one of pure 
construction, It turns entirely onthe mean- 
ing of the word “proved” contained in the 
proviso. Ifthat word is satisfied by what 
the appellant had done—namely to lodge 
his ‘proof’ in Oourt—then he jis- certainly 
entitled tothe benefitof this section. If, 
on the other hand, the word “proved” can 
only be satisfied by the formal acceptance 
of a ‘proof’, then, it would seem that the 
appellant is now precluded for ever from 
executing his decree. 

I do not overlook that it must be 
admitted that in this particular case the 
appellant waited nearly four years after 
the adjudication order was made before 
lodging his proof and that, when he 
eventually did so, it was within six days 
after the application for annulment had 
been filed. I cannot escape the conclusion 
that it was only when tbe annulment 
application was filed that the appellant 
woke uptothe fact that unless he lodged 
his proof he might be precluded from 
ever taking advantage of his decree. Iam 
quite alive tothis. But, in my judgment, 
any dilatoriness on the part of the appele 
lant cannot in any way affect this question 
which is one of pure construction of the 
Act. The construction of the Act, cannot, 
in any way, be affected by what the ap- 
pellant has, or has not, done, 

Before going any further, it is necessary, 
I think to consider those sections of the 
Act which relate to the mode of proof 
of debts. By s. 33 (1) of the -Act, ail 
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persons who allege themselves to be credi- 
tors are required to “tender proof” of their 
debts by producing evidence of them and 
the Court must “by order determine” whee 
ther they have “proved themselves to be 
creditors . . .. “or not and frame a 
schedule accordingly. It is curious to 
notice the variety of expression used, The 
credifof is said to “tender proof” of his 
debt by adducing evidence of it and when 
they have successfully done so they are 
said to have “proved themselves to be 
creditors’. It seems to me that in their 
context in s. 33 the words “proof” and 
“proved” are used in their ordinary sense 
under the Evi. Act and not in any 
technical sense under the insolvency law. 
It has to be noticed too that in this sense, 
the final stage in the process of creditors 
being proved to be creditors is that an 
order of the Court shall be made to that 
effect. tae 
We turn now to ss. 45,47 and 48 of the 
Act. Here we find the expression “prove 
fora debt” and “state in his prook” Now, 
this strikes me as a use of the words 
“prove” and “proof” in quite a different 
sense from the ordinary senses in which 
those expressions are used in Evi. Act 
and ins. 33, Prov. Insol. Act. These words 
are used in ss. 45,47 and 48 respectively, 
I think to denote that technical process by 
which a creditor in the administration of 
an insolvent estate is to establish his debt. 
To “prove for" a debt is to take those steps 
which are required by the Act to be 
taken to establish the debt; and the “proof” 
itself is that document or series of docu- 
ments which ‘constitute under the Act, the 
claim itself. It seems to me, as I have 
Said, that these words in this context have 
a technical meaning—beyond their ordi- 
nary meaning under the Evi. Act— 
and are used to denote those special pro- 
cesses which are peculiar to insolvency. 
Section 49 is an important section. It 
is a section which indicates how a debt 
may be “proved”. It may be “proved” by 
sending an‘affidavit to the Court to verify 
it, Here again I think the word “proved” 
is being used in a technical sense. It is, 
I think, the step of sending the affidavit 
to the “Court that constitutes the act of 
“proving” and itis the document which is 
sent, which is,in insolvency language, the 
“proof”. The act of accepting or rejecting 
the “proof” is quite a different thing. This 
is made clear, I think, when one looks at 
s. 80 (1), Prov. Insol. Act, That section 
refers in sub-s. (b) toa power “to frame 
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schedules and to admit or reject proofs of 
creditors”. There are, asit seems to me, 
two distinct stages—first, the “proof,” i. e, 
the ° submission of the evidence, and, 
secondly, the admission or rejection of 
that “proof”, I think that, in order to fol- 
low the Act closely; one has to keep 
firmly in mind that the words “prove” and 
*‘proof” are used in it in two quite distinct 
senses—in one place in the ordinary sense 
in which they are used in relation to evi» 
dence under the Evi, -Act and in 
another place in technical insolvency 
sense. . . 

No direction has ever been given by 
the Court to Official Receivers under s. 80 
of the Act giving them power “to frame 
schedules and to admit or ‘reject profs 
of creditors”, It follows therefore that s. 33 
applies and that the Court alone could 
“by order determine ths persons who have 
proved themselvesto be creditors.” There 
was no order of the Oourt to that effect.in 
this case. All that the Oourt did wrongly, 
I think, was to order the ‘‘proof” to be 
filed and reported on. It was never fol» 
lowed by an order. The question, there 
fore really is: whether, notwithstanding 
that there was no order under s. 33 (1) 
ofthe Act determining that the appellant 
had proved himself to be a creditor in 
respect of his decree, his debt can be said 
to be one which had been “proved under 
Say Act” for the purpose of the proviso to 
B. 18. 

The question is not altogether easy and 
it does not appear to have arisen before in 
this-Court. In the cases in which it has. 
arisen in other High Oourts, there is a slight. 
conflict of opinion. In my judgment, the 
preferable view is that the word “proved” in 
the proviso to s. 78 is used, notin its ordie 
nary sense under the Evi, Act, but in its 
technical insolvency s8nse and that for the 
purpose of this proviso, a debtis ‘‘proved’™ 
when those steps in respect of it which are 
prescribed by s,49(1) have been taken. I 
say again that it is, ia my view, extremely 
important in construing the Act in this rese 
_ pect to bear in mind.the two senses in 
which the words are used, In the insolvency ` 
sense a “proof” is the claim supported by 
evidence which is lodged and the verb to. 
prove” is I think to “lodge a ‘proof.’ ” 

I think that this view of the matter con- 
forms to the obvious intention of s. 73. It 
would be a manifest injustice that, in a case: 
in which a creditor has done all that he 
can do, he should be deprived of the 
‘benefit of s. 78 because the Court has failed 


a 
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in its duty of “admitting or rejecting” his 
proof. I agree that in the present case the 
appellant delayed his ‘proof’ until the last 
minute and that therefore he does: not 
perhaps, deserve great sympathy. But 
that isnot, in my opinion, a consideration 
A can affect the true construction of the 
Cte 
The authorities conflict, In Ralt Ram v, 
Sant Ram Ganpat Rai (1), alearned Judge 
of that Court adopts the view which I my- 
‘self prefer and that view has also been 
adopted by Sir Owen Beasley in the Madras 
case in Lakshmi Bai v. Rukmaji Rao (2). 
In the Calcutta High Court also, Sir George, 
Rankin and another Judge, in an ear- 
lier case were of the opinion that the 
expression “a creditor who has proved his 
debt” means a creditor who has lodged the 
necessary proof and that the question is 
one which is entirely independent of whe- 
ther that proof has been rejected or ac- 
_ cepted. It is true that this case arose under 
the .Presidency. Towns Insol, Act, but 
that is immaterial :, see Sailendra Krishna 
v. Rashmohan Saha (3), On the other hand, 
there is a two-Judge-case of the Lahore 
High Court, Walaiti Ram v. Partab Singh 
(4), which takes the opposite view, that a 
formal order allowing a proof is necessary 
‘before a debt can be said to have been 
“proved” for the purposes of the provision 
to s. 78, Prov. Insol. Act. 
For the reasons which I have given, I 
prefer the view taken in 1929 by the 
‘Oaleutta High Court and I hold that the 
word ‘‘proved” in the proviso to 8, 78, Prov. 
Insol, Act, is in relation to a provable debt, 
satisfied when to use the words of s. 49 a 
proper “affidavit verifying” it has been 
delivered or sent by post in a registered 
letter to the Oourt. Inthe case before me, 
the appellant's debt was “proved on July 
22, 1935 and accordiagly he is entitled to 
the benefit of s. 78 (2) of the Act. The only 
other question which ramains to be deter- 
mined in this appeal is whether, under the 
amended s. 51, Civil P. O., the. judgment- 
-debtor is liable to be arrested and detained 
in. a civil prison in execution of the decree. 
“This depends upon the answer to the fur- 
ther question whether he can be shown to 


have either transferred property, or to have ` 


(1) A I R 1933 Lah. 101; 142 Ind. Oas. 644; Ind, Rul 
(1933) Lah. 229, 

(2)4 IR 1934 Mad. 465; 151 Ind. Cas. 284; 57 M 
gy M L J 45;40L W 199; 7 R M 120; (1934) M W 

4. 

(3) A IR 1929 Oal. 703; 123 Ind, Cas, 652; 57 O 364; 
33 OW N 709; Ind, Rul. (1930) Cal. 348, 

(4) AI R 1932 Lah. 173; 135 Ind. Oas. 194; 32 P LR 
905; Ind, Rul, (1932) Lah, 66. i 
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concealed it,in order to avoid paying the 
amount of the decree. 

This is, I think, a pure question of fact. 
The burden lies upon a judgment-creditor 
who asks for this type of execution to show 
that the necessary circumstances exist to 
justify it. And the learned Additional Civil 
Judge has found in this case that they do 
not, I donot think that it is open to 
me to go behind that in a second appeal. 
But even if it had been, I should have 
agreed with him. At its very higaest all 
that has been shown by the evidence is 
that he may be interested in a hotel at 
Agra and another at Delhi and another at 
Muttra. Evens if he owned these hotels, 
then, Without some information a3 to their 
value andthe value of the business they 
constitute, it would not constitute evidence 
that he had or ever has had, any available 
resources out of which He could have satis- 
fied this decree in whole or in part, For, it 
does not follow that the possession of an 
hotel is an “asset” at all. It may wall be a 
liability, At least, it would have had to be 
shown that soma value attached to the 
ownership of these hotels, even supposing 
that the judgment-debtor’s ownership of 
them were admitted. For these reasons, I 
think that the learned Oivil Judge was 
right, on the facts before him, in declining 
to allow execution of the decree by the debe 
tor’s arrest and detention. , 

- In ths result therefore this appaal will ba 
dismissed, The judgmant-debtor is entitled 
to his costsin both ths lowar Oourts and 
Iso order. But as regards the costs of the 
appeal in this Court, by far the greater 
part of the argument has turnsd on the 
judgment-debtor’s contention under s. 73 of 
the Act, upon which contention I hava felt 
obliged to decide against him. There will, 
therefore, be no order for costs in this Gourt. 
The Munsif of Agrain the first Oourt, for 
some reason which I do not wholly under- 
stand, did not determine whether, so far as 
the appeliant’s application wa$ an applica» 
tion for execution against the judgmente 
debtor's property asopp sed to his parsons, 
he was entitled to attach that property. I 
shall, therefore, now remit the proceedings 
back to the Court of the Munsif for that 
question to be determined, assuming, of 
course, that tha decree-holder desirés to 
press it. Tae point isa novel point, and 
has not been the subject of. any previous 
decision in this Oourt, I will, therefore, 
grant liberty to appeal under tne Letters 
Patent. 


D, Order accordingly. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 405 of 1939 
June 14, 1949 
TEK OBAND, J. 
KESAR COHAND-—PLAINTIFF—PETIYIONER 
VETSUS 
BULAQI RAM AND ANOTHER— 
DEFENDANTS——RESPONDENTS i 

Limttdtion Act{IX of 1908), s. 20—Amount paid 
by debtor to creditor larger than interest due at the 
time —Part of it will be preaumed to be paid 
towards principal — Payment by debtor through his 
son—Son, if can be deemed to be authorised agent 
within meaning of s. 20. 

Where the payment made by the debtor to the 
creditor is of a sum larger than theamount due at 
the time of payment as interest, é part of it will 
necessarily be presumed to Have been made towards 
the principal and therefore this payment will save 
limitation, 187 Ind. Cas, 233 (1), relied on. 

Where an amount is sent by the debtor to the 
creditor through his son, the son must be deemed 


to be the authorized agent of the debtor for the: 


purpose of making the payment within the meaning 
ofs. 20, Lim. Act, i 

O. R. P. from the decree of the Senior Sub= 
Judge, Sialkot, dated February 22, 1939.. 


Mr. M. L. Puri, for the Petitioner? 


Mr. Shamair Chand, for the Respon- 


dents, 


Order.—The plaintiff Kesar Chand instie 
tuted a suit against Bulaqi Ram and his 
son Raja Ram, proprietors of a joint Hindu 
family trading business known as Bulaqi 
Ram-Raja Ram, for recovery of Rs. 270, 
alleged to be the balance due on a loan 
advanced by the plaintiff to the defendants. 
It was stated in the plaint that on January 
21, 1934 the defendants, after going through 
a previous acċount, which they had with the 
plaintiff, struck a balance for Rs. 2,717 in 
his bahi. On that date the defendants 
borrowed another sum of Rs. 2,000 in cash, 
the total amount due on that date thus 
being Rs. 4,717. It was agreed tbat this 
amount would bear interest at 12 annas per 
cent. per mensem. In this account the 
defendants made a payment of Rs, 3,500 on 
July 24. 1935. The payment was recorded 
in the plaintiff's bahi in the handwriting of 
Raja Ram, defendant No. 2, On Septem- 
ber 12, 1936, tte defendant paid another 
sum of Rs. 1,800. This amount was sent 
through one Labh Chand and the payment 
wag recorded in the plaintiff's bahi by 
Labh Chand in his own handwriting. On 
December 18, 1937 the plaintiff brought the 
present suit for recovery of Rs. 270 which 
he alleged was the amount due after giving 
credit for the sums of Rs. 3,500 and 
Re, 1,800 which had been repaid on July 


KESAR OHAND V. BULAQI RAM (LAH.) 


19110 


24, 1935 and September 12, 1936 respective- 
ly. It was claimed in the plaint that the 
suit was within limitation by reason of these 
payments under s, 20, Lim, Act. The 
defendants admitted tbat Rs. 4,717 wae 
due by themto the plaintiff on January 
21, 1934 and thatthis sum carried interest 
at 12 annas per cent. per mensem. They 
also admitted having repaid Rs. 3,500 and 
Ra, 1,£00 respectively on the dates mention- 
ed above. They, however, pleaded that the 
suit was barred by time, as neither of the 
two payments had been made by the defend- 
ants towardg interest as such or in part pay- 
ment of the principal and, therefore, s. 20 
did not save limitation. The trial Judge 
overruled this plea and granted the plain- 
tiff a decree for the sum claimed. On 
appeal the learned Senior Subordinate 
Judge came to the contrary conclusion 
co the question of limitation. He held 
that s. 20 did not apply and that the suit, 
having been brought more than. three 
years after January 21, 1934, was barred by 
limitation. 

The plaintiff came up to this Court in 
revision and as the rulings bearing on 
the point were conflicting, the case was 
referred to a Full Bench. Before the hear- 
ing of the case by the Full Bench, the ques- 
tion of law involved had been authoritative- 
ly settled by their Lordships of the Privy 
Council in Rama Shah v. Lal Chand (1).. 
The Full Bench therefore returned the case 
to the Single Bench for disposalin accords 
ance with the rule of law laid down inthe 
case above mentioned.In Rama Shah v. Lal 
Chand (1) their Lordships not only decided 


. the particular case before them but they 
‘examined in detail the provisions of s, 20 


and laid down several propositions dealing 
with various aspects of part payments by 
the debtor. These propositions may ba 
summarised as folldwse 

(1) If it is claimed that the debtor has 
made a payment towards interest, this can 
only save limitation if it is shown that in- 
terest was paid by the debtor as such, that 
is to.say, the intention of the debtor must 
be shown to have been that the payment 
should go towards interest: (a) it is however 
not necessary that this intention should have 
been made clear at the time of the payment; 
(b) it may be proved not only by statements 
made by the debtor at the time of payment 

(1) AIR 1940 P O 63; 187 Ind. Cas. 233; 67 I A 160; 
1940 O W N 315; 12 R P O 149; 6 BR 535; 51 L W 
578; (1940) 1 M L J 895; 1940 O L R 230; 44 OW N- 
625; 42 P L R 328; (1940) Kar. P O 134 Sup; 71 OL J 
444; (1940) M W N 620; 42 Bom. L R 640; (1940) A L J- 
639; I L R (1940) Lah, 470 (P O). 
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butin any other manner as may Clearly 
appear from the circumstances. 

(2) If the debtor at the time of payment 
specifies that the payment was towards prin- 
cipal, this would obviously save limitation 
under s. 20. 

(3) If however the debtor makes an “open 
payment,” that is, a payment without appro» 
priation by him (debtor) either towards in- 
terest or in part payment of the principal, 
the creditor may appropriate it towards 
Principal or interest: (a) if the creditor 
appropriates it towards interest limitation 
will not be saved because thé payment is 
not made as such; (b) if however the 
creditor appropriates the payment towards 
part payment of the principal, limitation 
will be saved provided the appropriation 
is made before expiry of limitation, Such 
appropriation need not be made at once 
but it must be made before the limitation 
has expired; (c) if the appropriation is 
Once made by the creditor towards interest, 
he cannot transfer it subsequently towards 
principal. 

(4) If the payment made is of a sum 
larger than the amount due at the time of 
Payment as interest, a part of it will neces» 
sarily be presumed to have been made 
towards the principal and therefore this 
payment will save limitation, 

(5) If the debt does not bear interest, 
the payment again must necessarily be 
in part payment of the principal and 
Sere limitation will be extended under 
s. 20. < 
Applying these rules to the' case before 
me, there can be no doubt that g, 20 is 
applicable and thatthe suit was brought 
within limitation, The first payment of 
Rs. 3,500 was made on July 24, 1935. Tt 
is common ground that on that date 
Ks, 640-40 only wag the amount due as 
interest, The balance must necessarily be 
taken to have been paid in part. payment 
of the principal. The fact of the payment 
is noted in the plaintiff's bahi in the 
handwriting of Raja Ram, defendant 
No. 2. The requirements of the proviso to 
sub-s. (1) of s. 20 are thus folly satisfied, 
Bulaqi Ram, defendant No. 1 stated in the 
witness-box that he had sent the amount 
through his son Raja Ram. Raja Ram was 
therefore the authorized agent for the 
purpose of making the payment, and time 
is therefore extended both against Bulagi 
Ram and Raja Ram under cl. (b) of sub- 
s. (3) of s. 21, I accept the Petition for re- 
vision, set aside the decree of the Senion 
Subordinate Judge and restore that of the 
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trial Judge granting the plaintiff a decree 
for Rs. 270. Having regard to all the circum- 
stances, I leave the parties to bear their own 
costs throughout. |, 


8. Petition accepted. 


CALCUTTA HIGH COURT 
Civil Rules Nos. 1929 and 1930 of 1939 
May 30, 1940 
Sen, J. 

SONA MIA AND ANOTABR— 

DrrenpANnTs Nos. 1 to 3—PRTITIONERS 
° eversus 
. PROKASH CHANDRA 
BHATTACHARJYA AND ofarrs— 
DgFenpants—Oprosite Party, 

Specific Relief Act (I of 1877), s. 9—Section does 
not empower Court to directe defendant to remove 
structures erected by him or to permit plaintiff 
to pull them down—S. 9, when can be invoked. 

All that the Court can do under s. 9, Specific Relief 
Act, is to restore the plaintiffs to physical possession. 
It cannot direct the defendants ‘to remove any 
structures which they have erected on the land or 
permit the plaintiffs to pull down the structures. In 
a suit under s. 9 of the Act the question of the title of 
the respective parties is not adjudicated upon and 
therefore, it would be wrong to pass any order regard- 
ing the structures on the land, 

Section 9, Specific Relief Act, comes into operation 
only for a limited purpose. It cannot be invoked 
unless the defendants have deprived the plaintifis of 
actual physical possession. This section has nothing 
to do with questions of title. It is intended for the 
purpose of maintaining the possession of persons 
who are in actual physical possession of land and for 
discouraging persons from attempting to take 
physical possession of land from another by force. 
Tarini Mohun Majumdar v. Gunga Prosad(1), Sonaton 
Shome v. Sheikh Helim (2) and 7 Ind. Oas, 924 (3), 
relied on, 

Where an owner of property who is in actual è 
occupation of a portion of land and using the other 
portion as a hat where persons come on certain days 
and sell articles for which he realizes tolls, alleges 
that certain persons induced the stall-keepers to pay 
rent to such persons instead of paying it to him, this 
may amount to dispossession of the owner but it does 
not amount to depriving the owner of the actual 
physical possession of the land and he cannot there- 
fore invoke the aid of s. 9. . 





0. Rules against the judgment and decree 
of the Munsif, Third Court, Brahmanbaria 
(Tippera), dated September 8, 1939. 


Mr. Nripendra Chandra Das, for the Peti- 
tioners. 


e 
Dr. Pal and Mr. Tafazzal Ali, for the 
Opposite Party. 


Order.—These two Rules have been 
heard together. The facts, so far as Rule No. 
1929 is concerned, briefly are as follows: 
The plaintiffs opposite parties were the 
tjaradars of the property in suit. The y pos- 
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sessed the property in the following manner. 
On one portion of tbe property the plain- 
tiffs had a hat of which they were in actual 
occupation. Another -portion of the pro- 
perty was settled with one Krishna Chandra 
Banik at a salami of Rs. 200. The remain- 
ing portion of the land was sued by the 
plaintiffs as a hat. Persons came there on 
Mondays and Fridays and sold,articles and 
the plaintiffs realized tolls from them. It is 
alleged by the plaintiffs that the defendants 
had dispossessed them by realizing tolls 
from the shopkeepers on the market days. 
On these allegations the plaintiffs brought 
Suit No. 209/38 under s. 9, ‘Specific Relief 
Act. The learned Munsif has given the 
plaintiffs a decree and the defendants have 
moved this Court. 

The point argued by the learned Advo- 
cate for the defendant-petitioners is that 
there has been no actual dispossession of the 
plaintiffs and that, therefore, s. 9, Specific 
Relief Act, bas no application. In support 
of this argument I have been referred to the 
cases in Tarini Mohun Majumdar v. Gunga 
Prosad (1), Sonaton Shome v. Sheikh Helim 
(2) and Nobin Das v. Kailash Chandra (3) 
at p. 485. The learned Advocate argues 
thats. 9 of the said Act contemplates that 
the plaintiffs have been deprived of actual 
physical pessession of the land by the defen- 
dants. In support cf this contention, he 
refers me also tos 5 fa), Specific Relief 
Act, which. says “specific relief is given by 
taking possession of certein property and 
delivering it toa claimant.” His argument 
is that if the plaintiffs are in actual 
physical pcssession, then thie relief of taking 
possession of the property and delivering 
it to them becomes unnecessary. He says 
that the only relief that can be granted 
under £. 9, Specific Relief Act, is the relief 
mentioned in s. 5 (a) of that Act. I am 
inclined to accept this view. Section 9, 
Specific Relief Act, comes into operation 
only for a Mmited purpose. It cannot be 
invoked unless the defendants have deprived 
the plaintiffs of actual physical possession, 
This cection bas nothing to do with quese 
tions of titie. Itis intended for the purpose 
of maintaining the pcssession of persons 
who are in ectual physical possession of 
lanfi and for discouraging persons from 
attempting to take physical possession of 
land from another by force. 

In the present case, on the statements in 


(1) 14.0 649. 
()60 W N 616. 
(3) 12 © L J 483 (485); 7 Ind. Cas. 924; 15 OWN 
294. - 
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the plaint itself it is quite clear that the 
plaintiffs are still in pbysical possession of 
the land and Dr, Pal on behalf of the plain- 
tiffs says that thisisso. What is alleged is 
that the defendants have induced the stall- 
keepers to pay them the rent instead of 
paying it to the plaintiffs, This may amount 
to dispossession of the plaintiffs, if the 
word ‘dispossession’ is used in a wide sense; 
but it does not amount to depriving the 
plaintiff of the actual physical possession 
of the land. They are still in such posses- 
sion and they can avail themselves of such 
way and means as are allowed by law to 
protect such possession against any inroads 
that may be made by the defendants. They 
cannot, however, invoke the aid of s. 9, 
Specific Relief Act, inasmuch as the only 
relief that can be granted under that sec- 
tion is the restoration of physical posses- 
sion. As they have not lost that possession, 
there can be no question of restoration. 
The decree passed by the Court below in 
Suit No. 209/38 is set aside. The defen- 
dants will get the costs of the suit, The Rule 
is made absolute, The defendants are en- 
titled to the costs of this rule. Hearing-fee 
one gold mohur, Next, I take up for con- 
sideration Rule No. 1930 of 1939 which 
arises out of Oase No. 7 of 1939, This rule re- 
lates to the dispossession of Krishna Ohandra 
Banik from the land which was settled with 
him at a royalty of Rs.; 200 as mentioned 
above by the defendants erecting a hat on 
the land. 

So far as this rule is concerned, there 
can be no doubt that Krishna Ohandra 
Banik was in actual possession of the land 
and that he was deprived of this possession 
by the defendants forcibly taking possession 
of the land and erecting a hat thereon. 
There can be no doubt that the plaintiffs 
in this case are entitled to relief under s.9, 
Specific Kelief Act. The learned Munsif 
has directed that the plaintiffs shouid be 
put in possession of the land, but in doing 
so, he has also passed an order directing 
the defendants to remove the hat which 
they had erected on the land by a certain 
date and stating that if they did not do so, 
the plaintiffs would be entitled to remove 
the structuces. It is against the latter part 
of the learned Munsif’s order that the peti- 
tioners have come before this Court. They 
contend that s. 9 does not contemplate such 
an order. Here, again, I am in agreement 
with the contention urged on behalf of the 
petitioners. All that the Court can do under 
gs. 9, Specifie Relief Act, is to restore the 
plaintiffs to physical possession. It cannot 
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direct the defendants to remove any 
structures which they have erected on the 
land or permit the plaintiffs to pull down 
the structures. In asuit under s. 9,of the 
Act the question of the title of the respective 
parties is not adjudicated upon and, there 
fore, it would be wrong to pass any order 
regarding the structures on the land. The 
order of the learned Munsif ejecting the 
defendants from the land is maintained, 
but the order regarding the structures erect» 
ed onthe land by the defendants is set 
aside. The plaintiffs are entitled to their 
costs in the Court below, inasmuch as they 
have succeeded substantially in the suit. 
This Rule is made absolute with costs? 
Hearing: fee one gold mohur. 


3. Rule made absolute. 





MADRAS HIGH COURT 
Second Appeal No. 752 of 1935 
February 21, 1939 
GENTLE, J. 

M. RAGHAVACHARIAR—AppPELLANT 
i versus 

PONNUSWAMI MUDALI — RESPONDENT 

Costs—Discretion of Court—Decision with regard 
to: costs, when can be reversed—Purchaser of part 
of mortgaged property held liable for costs of mort- 
gage suit. 

Wide powers of discretion are given toa Judge 
: when considering the question of costs, His discre- 
tion must be exercised judicially and must be in 
accordance with general principles of law. And 
before a decision in regard to costs is reversed it 
must be shown that the order has been made con- 
trary to a proper exercise of discretion and general 
principle of law. 

The purchaser of a part of mortgaged property 
undertook to pay off the entire mortgage money. 
On default in payment the mortgagee instituted a 
suit upon the mortgage against the mortgagor and 
the purchaser : 

Held, that the purchaser was liable for the costs 
of the suit, although there was no privity of con- 
tract as between him and the mortgagee, since it 
was through his failure’to carry out the terms of the 
agreement that 
sue. 


8. A. against the decree of the District 
Court, Ching‘eput, in A, S. No. 306 of 1934, 


Mr. M, S. Venkatarama Ayyar, for the 
Appellant. i 


the mortgagee was compelled to 


Mr. K. Venkataramani, for the Responde 
ent. 


Judgment.—This is an appeal by the 
plaintiff in the suit against the order of the 
lower Appellate Court which reversed the 
order of the trial Court directing defend- 
ant No. 5 personally to pay the costs of the 


suit. The facts are as follows: Defendant- 
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No. 1 as mortgagor executed on October 29, 
1921 a mortgage in favour of the plaintiff, 
On November 15, 1923, defendant No. 5 
bought one item of the mortgaged property 
which had been put up for sale, the purchase 
price being Rs. 1,434 and the vendor being 
the mortgagor. Defendant No. 5 as pur- 
chaser gave an undertaking to the vendor 
to pay to the plaintiff the sum of Rs. 1,240 
out of the purchase price to be devoted 
towards th8 mortgage debt, There was 
no contract or privity of contract between 
the mortgagee and defendant No. 5 as pur- 
chaser. Defendant No. 5 gave to. the morte 
gagee (plaintiff) a promissory note for 
Re. 340 in 1924 and subsequently made a 
small payment of Rs. 105. In order to 
enforce the promissory note the plaintiff was 
compelled to sue and obtain a decree against 
defendant No, 5 upon that instrument No 
other payments were made although the 
purchase was made by defendants No. 5 
in 1823. In his evidence he stated that he 
refrained from making any further paye 
ments to the mortgagee since he had been 
informed by some rumour in the village 
where he lives that defendant No, 1 was 
becoming insolvent and that he might find 
himself in difficulties if he made payments 
to one person when another person was 
legally entitled to the money. This rumour 
reached him only about 1930, that is to say 
about 7 years after he had bought the pro- 
perty and Jong after time when he should 
have paid for his purchase. It may also ba 
mentioned that he never made any payment 
to the mortgagor and remained in occupa” 
tion and enjoyment of the property. The 
suit in the Oourt below was filed in 
October 1933, the claim being upon the 
mortgage debt for a decree to be satisfied 
within a specified time, failing which the 
property to be put up for sale and the sale 
proceeds devoted towards the mortgage 
debt and fora decree for any balance left 
over against the mortgagor and the mem- 
bers of his family who woulde be responsi- 
ble, The plaintiffas mortgagee was entitled 
fo askin the suit for a personal decree 
against the mortgagor and those responsible 
and that failing discharge the property 
should be put up for sale. Defendant No. 5 
was in occupation and it follows that he was 
a necessary party to the suit. In draéting 
the decree the learned District Munsif direct 
ed, as was claimed in the plaint, that defen- 
dant No. 5 personally should bear the costs 
of the suit since through his conduct the 
mortgagee was forced to take proceedings 
in the suit. Defendant No. 5 appealed 
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against the decision of the trial Court and 
the learned District Judge on appeal re- 
versed the trial Court's finding and direc- 
ted thatthe costs should not be borne by 
defendant No. 5. 

The main contest appears to have been 
that since the plaintiff was nota party to 
the arrangement or understanding between 
defendant No, 5 and the mortgagor that the 
sale price of the property should be paid to 
the mortgagee, the plaintiff, nd order for 
costs should be made against defendant 
No, 5. It is quite clear that no claim could 
be made by the plaintiff against defendant 
No. 5 in pursuance of an arrangement made 
between the latter and the mortgagor. The 
learned District Munsif by whom the suit 
was tried appears to have examined the mat- 
ter very fully when he was making up his 
mind whether defendant No. 5 should bear 
the costs of the suite Wide powers of dis- 
cretion are given to a Judge when consi- 
dering the question of costs. His discretion 
must be exercised judicially and must be 
in accordance with general principles of 
law. Undoubtedly, and it is conceded, 
defendant No. 5 was a necessary party to 
the suit and upon the facts disclosed and 
on information before all Courts the suit 
itself was occasioned only by the conduct 
of defendant No.5, not that he failed to 
carry out any contract as between himself 
and the plaintiff but that having pur- 
chased this property he promised the vendor 
to pay the price to the plaintiff. He did nof 
carry out that promise nor did he pay his 
vendor the price which he had bargained 
to give for the property, possession of which 
he took. It was his failure to carry out his 
contract of purchase and pay the purchase 
price that occasioned these proceedings, The 
lower Appellate Court has reversed the 
learned District Munsif principally, it would 
appear, on the ground that since there was 
no privity of contract between defendant 
No. 5 and the plaintiff (mortgagee) no order 
for costs should be made against the former 
in respect of the suit transaction. Before a 
decision in regard to costs is reversed it 


must be shown that tbe order has been - 


made contrary to a proper exercise of dis- 
cretion and general principles of law. I 
cannot say that the learned District Munsif 
has acted improperly or contrary to general 
Principles and has exercised his discretion 
jn a wrong way. In my view the order 
which he made was the correct one or at any 
rate one which in the exercise of his dis- 
cretion he was entitled to make and it has 
not been shown that he exercised his dis- 
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cretion wrongly. It follows that the reversal 
of his decision by the learned District 
Judge was wrong. Defendant No. 5 has 
himself alone to blame and that was the 
reason which operated in the mind of the 
learned District Munsif when he exercised 
his discretion. 

This appeal is accordingly allowed with 
costs both here and in the lower Appellate 
Court and the order of the trial Court is 
restored. Leave to appeal is refused. 


ND, Appeal allowed. 





BOMBAY HIGH COURT 
* Cross-First Appeals Nos, 245 and 311 of 
$ 1937 
March 20, 1940 
MAOKLIN AND WasesvopEw, JJ. 
BHAGWANT GENUJI GIRME— 
APPELLANT 
VETSUS 
GANGABISAN RAMGOPAL— 
RESPONDENT 

Contract Act (IX of 1872), s. 23—Lease of tolls 
by Government—Assignment without  Collector’s 
previous permission prohibited by the terms — 
Agreement to assign without permission, whether 
offends against s8. 23— Public policy—Meaning 
explained—Public sale—Combination of persons not 
to bid against one another, whether offends against 
public policy—Government party to sale and sale 
proceeds to be credited to public revenue, effect of 
— Registration Act (XVI of 1908), ss. 2 (cl. 6), 17 
(1) (b), 17 (D (d)—Government’s right to levy toll 
under Bombay Tolls on Roads and Bridges Act 
(III of 1875), whether benefit 
incident of ownership of ; 
Bombay Land Revenue Code (Act V of 1879) 
-—Assignment of tolls by lease, whether should 
be registered —Lease under 3. 17 (1) (d)—Assignment 
or extinguishment of right therein, whether excluded 
from s. 17 (1) (b) —Civil Procedure Code (Act V of 
1908), 3. 34—Interest on damages from date of suit 
is discretionary with Court— Long delay under 
vexatious and oppressive circumstances in payment 
of contract money, whether good ground for grant- 
ing tt—Fact that damages are awarded, whether 
ground for refusing to @warg interest—Court-fee— 
Suit for damages for breach of contract Application 
to amend plaint and claim higher amount rejected 
—Suit decreed—Plaintiff appealing on ground that 
amendment application was wrongly rejected — 
Court-fee on decretal amountin appeal held valid 
—Court-fee on amended plaint could be paid only 
if plaintiff succeeded in appeal. 

Where ‘the termsof a leaseoftolls from Govt. 
prohibit an assignment except with the previous 
leave ofthe Collector and empowers the Oollector 
to revoke the lease or to impose penalty against 
breach ofany of the covenants by the lessee, an 
agreement to assign the lease without previous 
permission of the Oollector would offend against 
the covenant in the lease and not against the pro- 
visions of law as contained in s.23, Contract Act. {p. 
810, col. 1.) 

[Case-law relied upon]. 

The law will always encourage freedom to contract. 
As,ordinarily understood, ‘public policy’ is that 


artaing out of, or 
road under 8, 
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principle under which freedom of contract or 
private dealings is restricted by law for the good of 
the community, Undoubtedly it isa variable thing and 
it must fluctuate with the circumstances of the time. 
But it is still an untrustworthy ground for legal 
decision and it must be resorted to within® the 
prescribed limits. In other words, the Court cannot 
invent anew headof public policy. Govind v. 
Pacheco (1), Fraserv. Hill (8), Janson v. Dire- 
Sontein Consolidated Mines Limited (9), Egerton v. 
Brownlow (Earl) (10>, Naylor, Benson & Co. v. 
Krainiche Industrie Gesellschaft (11), relied on. fp. 
810, col. 2; p. 811, col, 1.) 

A partnership formed solely with a view to 
take toll contracts at a public auction is in itself 
not illegal, The principle of public policy cannot be 
made to apply in its result to acombination of 
persons who agree not to bid against one another 
at a public sale held for farming out pwblic revenues. 
A combination which is legal in one case would 
not be illegal merely because Govt. is a party to the 
sale, or that the proceeds of the sale would be 
credited to public revenues or that it might result 
in a possible loss tothe Govt. Nor can the com- 
bination be regarded as other than innocent merely 
because it discouraged competition amongst the 
partners themselves, Doorga Singh v. Sheo Pershad 
Singh (12), Balkrishna v. Naro Moresher (13), 
Raghunadha Gopalar Mahomed Meera Ravuthar v. 
Savoasi Vijaya (14>, relied on. [p. 811, cols. 1 & 2.] 

Although by reason ofs. 37, Bom. Land Revenue 
Qode, the soil in the road may vest in Govt. that 
vesting does not confer on Govt. the right to levy 
tolls. The claim to levy toll by Govt. is based on 
a statutory right and in Bombay itis conferred by 
the Tolls on Roads and Bridges Act (Bom. III of 1875), 
The right of the Govt. to levy tolls under the Tolls 
on Roads and Bridges Act is neither a benefit 
arising out of, nor an incident of the ownership of 
Govt. inthe soil of the road under s. 37, Bom. Land 
Revenue Oode. It is therefore not immovable pro- 
perty; and consequently the writing which purports 
on the face of it to be an assignment or extinguish- 
ment of the rights of the lessees of the tolls would 
not be compulsorily registrable under s. 17, cl. (1) (b), 
Regis. Act, Sikandar v. Bahadur (15), Surendra 
Narain Singh v. Bhai Lal Thakur (16) and Venkaji 
Babaji Naik v. Shidramappa Balapa Desai (17), 
distinguished. [p. 813, cols. 1 & 2.] 

An assignment of an interest in a leaseor a 
Yelinquishment of the rights thereunder falling 
under s. 17 (1) (d) isnot excluded by s.17 (1) (b) 
Regis. Act. [p. 814, col. 1.) 7 

The expression “decree for the payment of money” 
in s. 34, Civil P. O. is not restyicted in its operation 
to a claim to liquidated d&tmages. The word ‘money’ 
in s. 34, should not be understood in the limited 
sense of an ascertained sum. Interest on damages 
from the date of the suit is within the discretion of 
the Oourt unders. 34, [p. 814, col. 2.] 

[Oase-law relied on,] z 

Courts may allow interest when there has been 
long delay under vexatious and oppressive circum- 
stances in the payment of what is due under the 
contract. It is after all a question of discretion 
of theCourt. Such a discretion isexpressly con- 
ferred on the Courts in India by statute in allowing 
a claim to interest on damages, and there is no 
reason to refuse to award it if the circumstances: 
justify. [p. 615, col. 2.] 

In asuit for damagesfor a breach of a contract 
the plaintiff sought an amendment of the plaint by 
claiming a higher amount, but the application was 
rejected, After the decree in the suit in favour of 
the plaintif, the plaintiff went in appeal on the 
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ground that his application for amendment was 


wrongly rejected: . 

Held, that the plaintiff was entitled, for the 
purposes of the appeal, to pay court-fee on the 
amount of the decree appealed against and could be 
called upon to pay court-fee on the amended plaint 
only if he succeeded in appeal. [p. 809, col. 2.] 


Messrs. H. C. Coyajee, G. P. Murdeshwar, 
D, D. Yennemadi, and R. A. Mundkur (in 
No.245);G. N. Thakor and B. G. Thakor (in 
No. 311), for the Appellant. a 


Messrs. G. N. Thakor and B. G. Thakor (in 
No, 245); G. P. Murdeshwar D. D. Yenne» 
madi, R, A, Mundkur, B. N. Gokhale, 
M.G. Chitale, and D. A. Tulzapurkar (in 
No. 311), for Respondents Nos. 2, 3, 4, 5 
and f, respectively. e 


Wassoodew, J.—These are two cross- 
appeals from a decree of the First Olass 
Subordinate Judge at Abmednagar in a 
suit to recover damages for breach of 
contract in the amount of Rs. 9,422-15-3 
from the defendants, Thealleged contract 
related to the collection of toll on public 
roads in the Ahmednagar District, one on 
the Ahnfednagar-Poona road and the other 
on Ahmednagar Manmad road. The right 
to collect that toll for one year, commenc- 
ing from ‘April l, 1933, was publicly 
ngana by the Collector on March 2, 
1933. 

[tis the plaintiff's case that on the eve 
of that auction he with tbe defendants 
entered intoa partnership to acquire the 
lease of the tolls from Govt. and to collect 
the toll for the benefit of the partnership. 
It was also agreed according to him that 
the partners should not” bid against one 
another. Itis said that at the auction the 
lease of these two tolls was secured for 
the partnerships, the bidders being the 
plaintiff and defendant No. 1 for_ the 
Nagar-Poona road, and defendants Nos. 1 
and 2for the Nagar-Manmad road, The 
highest bids offered were Rs, 9,925 for 
the former and Rs, 14,000 for the latter, 
It was further alleged that subsequent 
thereto the partners considered Ít advisable 
to allow the tolls to be worked by one 
amongst them to whom it was agreed to 
assign the lease from Govt., provided he 
was the highest bidder at a re-auction held 
among the partners themselves, and that 
accordingly the nest day a re-auction, 
which isdescribed inthe record of thtse 
proceedings as Uchhat, was held, and 
the plaintiff was declared the highest 
bidder for the two tolls, he offering 
Rs. 16,575 for the Manmad road and 
Rs. 9,901 for the Poona-road. The latter was 
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less by Rs. 24 than the amount originally 
bid at the public auction held by the 
Collector. There was a profit of Rs. 2,551 
on the former transaction which was 
divisible among the partners. According 
tothe plaintiff that profit was -distributed 
among the partners acccrding to their 
Tespective shares and was paid partly in 
cask , at the rateof Rs. 90 per share and 
partly in the form of promissory notes 
executed by the plaintiff in favour of the 
partners, there being a counter-writing 
by the latter not to charge interest on the 
promissory-notes and to accept re payment 
of the amount stated therein by instalments, 
In pursuance of that agreement a document 
reciting the arrangement arrived at was 
executed in favour of the plaintiff on the 
same day by defendants Nce, 1 and 2 
who with the plaintif were recognized as 
the ostensible bidders at the public auction 
by the Collector. The controversy in 
these appeals principally centres round 
the legality and admissibility of that 
dccument. The material terms of that 
writing can be shortly stated. After 
reciting the fact of the bidding at the 
auction the document (Ex. 56) proceeds to 
say : 


“(We) Yeshwant Bapuji Kulkarni (defendant 
No.1) and Bhagwant Genuji Girme (defendant No. 
2) giveup all our rights in the said contracts. 
Now (the said) Yeshwant Bapuji Kulkarni and 
Bhagwant Genuji Girme have got no right over 
the (tolls of the) said two roads. Gangabisen 
Ramgopal (plaintif should make Wahiwat in his 
capacity assole owner (of the said contracts) and 
in the course of such Wahivat, should take allthe 
jncome ofthe toll-Nakas in his right as owner 
and he should bear all the expenses. The res- 
ponsibility of any profit or loss rests on the sole 
head of the plaintif. The profit derived at the 
private auction has been given by Gangabisan 
Ramgopal to (defendant No. 1) Yeshwant and 
(defendant No. 2) Bhagwant, There is no dispute 
left in that connection. 

Thus Yeshwant Bapuji Kulkarni (defendant No 
1) and Bhagwant Genuji Girme (defendant No. 2) 
have given up their right over the (tolls of the) 
two roads. (The plaintiff) Gangabisan should 
make Wahiwaé in his right as sole owner and 
should take the income of the Nakas, pay the 
instalments due to the Govt. in the prescribed time, 
act according to the conditions of the toll contracts, 
and deposit 10 per cent. (immediately). Security 
bonds—Kabuliyats—have to be passed in favour 
of the Govt. They should be completed by the 
respective persons in whose names the contracts are 
` made with Govt. andthe sureties needed therefor 
shoud be Madhav Gangadhar Bagde (defendant 
No. 3), Dadabhai Velji (defendant No. 4), Narsyanrao 
Sopanrao Boravke and Ganeshlal Radhakisan 
‘(plaintiff's nephew}. 

lf the plaintiff fails to pay the instalments due to 
Govt. and if the original contractors at the 
a aution are constrained to pay the same, then. the 
original contractors at the auction shall be entitled 
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to recover the moneysfrom Gangabisan Ramgopak 


© with interest ... 


In connection with Govt. work . the original 
contractors should make signatures from time to 
time on applications and at other times when such 
signatures arenecessary and should bein person 
present whenever that is necessary. The cost 
incidental to suchacts should be borne by Ganga- 
bisan.” 


It is alleged by the plaintiff that the 
defendants committed breach of that agreee 
ment inasmuch as the latter did not actin 
accordance with the undertaking given by 
them to approach the Collector with an 
application to recognize the plaintiff as 
‘their assignee.and to permit the plaintiff to: 
in conformity therewith. 
lt is suggested that defendants Nos, 1 
to 2 themselves made the deposit of ten 
Per cent. required under the terms of the 
auction with Govt. for the Manmad road 
and refused to co-operate with the plain- 
tif in regard to the Poona road by 
acknowledging before the Collector the 
plaintiff's sole right under the terms of 
their agreement to work it notwithstand- 
ing the fact that there was a joint bid by 
the plaintiff and defendant No. 1 at the- 
public auction. On that account, the plaine 
tiff has stated that although he was able to 
work the Poona toll till July 9, 1933, the 
Collector on account of the disagreement. 
between the plaintiff and defendant No. 1 
re-auctioned the toll, that re-auctioned it 
was purchased by a third person, one 
Dalchand, and that in consequence of 
the defendant’s breach the plaintiff suffered 
loss to the extent to which he has claimed - 
damages in this action. Thcse damages 
have been thus calculated by him: 





Rs. & p. d : 

8,362 2 3 for loss of profiton the working of 

; the two tolls. 

450 0 0 being the amount paid to the defen- 
dante in terms of the agreement. 

1013 0 as interest °on the amount paid to 
the defendants from the date of 
payment till the date of suit 
which was filed on August 7, 
— 1933. | 
9,422 15 3. 


Separate defences were filed to this action. 
There was a common defence by the first 
two defendants, The latter, after denying 
the alleged bidding in partnership at the 
public auction held by the Collector, and that 
the plaintiff was the highest bidder at the 
Uchhat, admitted that they had entered 
into a private agreement with the plain- 
tiff for the working of the tolls, that in 
consideration of the agreement the latter 
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undertook not to tharge any toll on their own 
vehicles passing along these two roads, and 
that the written agreement which they had 
executed was illegal being forbidden by law 
and opposed to public policy. They also 
maintained that the agreement was inad- 
missible in evidence for want of registra- 
tion, and that the plaintiff alone had com- 
mitted breach first in not making the 
deposit, and secondly, in not passing a 
writing as agreed upon exempting their 
vehicles from the payment of toll during the 
year of the lease. They unequivocally 
denied the allegation in regard tothe private 
sale or Uchhat and the cash payment of 


the supposed profit made at that time and * 


the alleged consideration for the promissory 
note executed by the plaintiff in their favour. 
It was suggested that in regard to the 
Ahmednagar-Poona road the plaintiff was 
unable to pay the ten per cent. as his share 
of the bid, and that in consequence he 
had to resort to borrowing from the defen- 
dants upon the promissory notes in question. 
The other defendants denied altogether the 
allegations made by the piaintiff and their 
liability to the plaintiff’s claim. 

The learned trial Judge has disbeliev- 
ed the defendants in all material respects, 
and awarded the claim to damages to the 
extent of Rs. 8,862-2-3 from the first two 
defendants. He has held that notwithe 
standing the false denial by defendants 
Nos. 3 to 5 of the alleged partnership for 
the venture in question they are in no way 
liable for the failure of the plaintiff to be 
able to work the tolls. He has therefore 
disallowed the claim of the plaintiff to 
a refund of the amount paid to them as 
their share of the profit of the partnership. 
Accordingly the plaintiff was given a decree 
for the balance of the claim with 4 per cent. 
interest from the date of the suit till realiza- 
tion from defendanjs Nos.1 and 2. The 
sult against defendants Nos. 3 to 5 was 
dismissed with costs, The plaintiff was 
allowed costs of the claim as decreed against 
defendants Nos. 1 and-2, It may be noted 
that in the course of the trial the plaintiff 
had applied for amendment of his pleadings 
in October 1935, by which he prayed that 
he should be permitted to claim accounts of 
the working of the Manmad toll from the 
defendants. The trial Court for reasons 
recorded rejected that application for amend- 
ment, The plaintiff made a second applis 
cation for amendment for enlarging the 
claim that was originally made. That appli- 
cation also met with the same fate as 
its predecessor. 


As Ihave said these are crosseappeals 
against the decree of the lower Oouri, 
one by defendant No. 2 who maintains that 
the decree for damages was wrongly passed 
against him, and the other by the plaine 
tiff to obtain a decree against defendants 
Nos. 3 to 5 for the full amount of his 
claim and also a declaration that the lower 
Court’s order rejecting his application to 
amend the plaint was wrong and ieee: 
It is also cPaimed that the rate of interest 
allowed on damages is too low. The plains 
tiff has paid court-fees on a total sum of 
Rs. 8,962 in his appeal. On that account a 
preliminary objection was raised on the 
ground that the total claim made against 
defendants Nos, 3 to5 and also defendants 
Nos. 1 and 2 being Rs. 19,000, according to 
the grounds of objection in the memorandum 
of appeal the plaintiff should be ordered to 
pay court-fees on that amount before his ap- 
peal is heard, In explanation Counsel for 
the plaintiff-appellant has pointed out that 
he desires no morein bis appeal against 
the defendants than a declaration tnat his 
application to amend ths plaint and ciaim 
a higher amount was wrongly rejected and 
that only if he succeeded on that ground 
he could be called upon to pay the 
additional court-fees upcn the amend- 
ed plaint. We have accepted that explana- 
tion of Counsel in regard to ths valuation 
of the claim in appeal. Oonseqvently, we 
do not see any reaeon to call upon him 
to” make up the alleged deficiency in the 
court-fees. 

Jt will ba convenient to dispose of first 
the defence contentions affecting the lega- 
lity andthe admissibility of the document 
Ex. 56. The learned trial Judge nas dealt 
with the former ccntention although it was 
raised before him in a different form. 
It was stated that the case of illegality was 
based on the provisions of s. 23, Contract 
Act, the plea being that, inasmuch as under 
the terms of the or lease kabuliyat from 
Govt. an assignment was net permitted 
except with the previous permission of the 
Collector, the agreement to assign the 
lease, for which the defendants had suc- 
cessfully bid at the public auction, was 
contrary to the provisions of the law and 
therefore against public policy. The term in 
the Govt. kabuliyat dealing with ,the 
assignment by the lessee of tolls is con- 
tained incl. 17 thereof and it provides as 
follows wide Ex. 153): 


“The said contractor his heirs executors adminis- 


trators and assigns shall not sublet assign transfer 


or mortgage the whole or any portion of the rights. 
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or property the subject of these presents without 
the written permission .of the said Collector pre- 
viously obtained.” 

The learned trial Judge relying upon 
Bhikanbhai v. Hiralal (1), Gangadhar Y. 
Damodar (2) and , Venkatanandam v. 
Dhanaraju .117 Ind. Oas. 298 (3) which 
were cited before him, has held that 
the clause against sub-letting or ase 
‘signment except in a particular manner 
would not render the agreement (Ex. 56) 
void, for the sub-letting is not absolutely 
prohibited and isnot opposed to any pro- 
visions of the law, and redress is provided 
by the imposition of a penalty under the 
terms of that kabuliyat. That view seems 
to be correct and is supported by authority. 
In several instances where notwithstanding 
the fact that an agreement to enter into 
partnership with strangers has been forbid- 
den in leases of this description, the Courts 
have refused to treat the agreement of 
partnership as void on the ground ‘that it 
was forbidden by law. In this connexion 
I might refer to Karsan v. Gatlu Shivaji 
(4), Nazaralli Sayad Imam v. Babamiya 
Dureyatimsha (5) and Radhey Shiam v. 
Mewa Lal (6), The first was a case of 
taking of a partner in the sale of liquor, 
and that act was not regarded as illegal 
although under the liquor license issued 
‘under the Abkari Act (Bom. V of 1870) the 
taking of a partner was prohibited. 


In Nazaralli Sayad Imam v. Babamiya 
Dureyatimsha (5) at partner was taken By 
a forest contractor, and upon objection 
taken to the agreement of partnership, it was 
held that although the terms of the agreement 
prohibited the taking of a partner, the fact 
that the forest officer could revoke the 
‘license the licensee’s act in taking a partner 
could not be regarded as against the law or 
defeating the provision of any law. Here 
cl. 21 of the kabuliyat taken from a lessee 
of tolls (Ex. 153) empowers the Oollector 
to revoke the lease or to impose penalty 
against breach of any of the covenants by 
the lessee. ‘Therefore, even if there was a 
breach of the kabuliyat in executing the 
doccument Ex. 56, which I apprehend it is 
not, that would be offending against the 
covenants in the lease and not against the 


(1) 24 B 622; 2 Bom L R 483. A 

(2)21 B 522. 

(3) 117 Ind. Oas. 298; A I R 1929 Mad 689; Ind. Rul, 
(1929) Mad 682. 

(4) 37 B 320; 19 Ind. Oas. 442; 15 Bom L R 227. 

(5) 40 B 64; 30 Ind. Oas. 913; A I R1915 Bom 244; 
17 Bom L R 701. 

(6) 51 A 506; 11£ Ind, Cas, 89; A I R 1929 All 210; 
(1929) A L J 212; Ind. Rul, (1929) All 521. 
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provisions of the law as ‘contemplated by 
s. 23, Contract Act. 

The learned Counsel has, however, not 
rested his attack on that infirmity alone; 
fôr he has said that the combination of the 
plaintiff and the five defendants not to bid 
against one another has necessarily resulted 
in loss to public revenue and is therefore 
illegal. It is argued that the object of the 
agreement being to profit at the expense of 
the public revenues, the agreement is 
opposed to public policy and therefore void. 
The law will always encourage freedom to 
contract. As ordinarily understood, ‘public 
policy’ is that principle under which freedom 

*of contract or private dealings is restricted 
by law for the good of the community, Sir 
Lawrence Jenkins, C. J.. in Govind vV. 
Pacheco (7), in dealing with the objection 
raised against a contract on the ground 
of public policy quoted with approval the 
principle enunciated in Fraser v. Hill (8), 
(p. 950*) 

“that it must be found as a fact, that the transaction 
in its inception amounted to or involved an illegality 
or was of such a nature that if permitted it would 
defeat the provisions of the law.” 


That was a suit brought to recover a sum 
of money not accounted for, but due for 
the sale of liquor under a license obtained 
in the name of the defendant, who was sat 
up asan agent of the plaintiff to take the 
liquor contract from Govt. The plaintiff 
was working the contract through the 
defendant who had passed a power-of- 
attorney to him. The contention of the 
defendant was that the power-of-attorney 
was invalid in law and that the contract was 
against law or that it was calculated to 
defeat the provisions of law and opposed 
to public policy. Reference was also made 
to the casein Janson v. Direfontein Con- 
solidated Mines, Limited (9), particularly 
the observations of Lord Davey, that“public 
policy is always an un8afe and treacherous 
ground for legal decision,’ and it was 
held that there was nothing in the contract 
which would justify the Oourt in saying 
that there was infringement of public 
policy. I might also refer to the classical 
definition of public policy in Egerton v. 
Brownlow (Earl) (10), “Public policy,” stated 
Lord Truro, 

“is that principle of the law which holds that no 
subject can lawfully do that which has a tendency 

(7) 4 Bom LR 948, 

(8) (1853) 1 Macq H L 392; 1 OLR, 

(9) (1902) A 0484; 71 LJ K B 857; 87 LT 372; 51 
W R142; 7 Com Oas 268; 18 T L R796. 

(10) (1853) 4 H L O 1; 23 LJ Oh 348; 18 Jur 71. 
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o is injurious to the public, or against the public 


rood. 

Undoubtedly itisa variable thing and, 
as pointed out in Naylor, Benzon & Co. V. 
Krainiche Industrie Gesellschaft (11), it 
must fluctuate with the circumstances of 
the time.” But it is still an untrustworthy 
ground for legal decision and it must be 
resorted to within the prescribed limits. In 
other words, as stated in Janson v. Dire- 
fonein Consolidated Mines, Limited (9), the 
Court cannot invent a new head of public 
policy. It is conceded in argument that the 
partnership formed solely with a view to 
take toll contracts at a public auction is in 
itself not illegal, and that Govt, if it 
does not encourage bidding by firms or 
partnership concerns, grants joint leases to 
two or more persons to work tolls in partnere 
ship. It needs no demonstration that such 
partners who agree to take ‘tolls for the 
benefit of their firm would naturally agree 
not to bid against one another. In fact the 
Collector in this instance has sanctioned 
leases to two persons, For example, the 
Nagar-Poona road was allowed to ba bid by 
two persons jointly, and so also the Nagare 
Manmad road, the lease of which was 
granted to defendants Nos.1 and 2, and 
presumably they had agreed to work that 
toll in partnership. 

There is no authority in support of the 
view that a combination of persons not to 
bid against one another at a public sale 
offends against public policy. The authority 
is in support of the contrary view. In 
Doorga Singh v. Sheo Pershad Singh (12), 
there was a claim by some of the co- 
sharers in & mouzah to set aside a sale 
for arrears of revenue, and it was found as 
a fact that one of the co-sharers’ at the 
sale held to recover the arrears had dise 
suaded certain intending bidders from 
bidding at such sale. But even on that 
assumption the Court held that in the 
absence of misrepresentation or. conceal- 
ment the fact that others were deterred 
from bidding for the property would not 
necessarily constitute an act of fraud. In 
Balkrishna v. Naro Moreshar (13), this 
Court following Doorga Singh v. Sheo Pers 
shad Singh (12), held that an agreement 
between two or more bidders not to bid 
against one another at a public auction 
would not be against public policy: see 
also Raghunadha Gopalar Mahomed Meera 


(11) (1918) 1 K B 331; 118 L T 442; 34T L R20]; 
B2 S J 308; 23 Com Oas 179. 

(12) 16 O 194. 

(13) 18 B 342, 
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Ravuthar v. Savvasi Vijaya (14), It has 
been argued that those cases could be 
distinguished on the facts for they were 
sales between private individuals relating 
to private property, It is difficult to see 
how acombination which is legal in one 
case wonld be illegal merely because Govt, 
is a party tothe sale, or that the proceeds 
of the sale would be credited to public 
revenues. I donot think that the principle 
of public pobicy could be made to apply in 
its result to a combination of persons who 
agree not to bid against one another ata 
public sale held for farming out public 
revenues. 

e In this case it is not possible to say upon 
the facts that in the Absence of such combi- 
nation Govt. would have got a higher 
bid. There are many factors which may be 
said to work in favour of Govt, by reason 
ofsuch combination. Although the partners 
combining are bound to abstain from 
bidding against one another, they could 
still afford to offer a higher bid by reason of 
their combination against those prepared to 
outbid them, It is perfectly conceivable 
that in certain cases such a combination 
might result in possible loss to public 
revenue, But that fact would not make 
the act, which is perfectly legitimate, 
opposed to public policy. It has not been 
suggested that the parties to this com- 
bination caused intimidation or coercion 
or perpetrated falsehood in keeping off 
bidders, The only charge which is possible 
to level against them is that the combina- 
tion discouraged competition amongst the 
partners themselves. But the combination 
on that account could. not be regarded as 
other than innocent. Consequently, I would 
not uphold the ground urged for setting 
aside the agreement. 

The next important question is whether 
the agreement would require registration. 
That question is not free from difficulty. 
In the consideration of that question we 
are asked to note the precise basis of the 
plaintif’s claim. Itis said by*Mr. Thakor 
for the plaintiff that the agreement is not 
the basis of his claim, and that the cause 
of action is founded on the agreement 
between the partners in the winding up 
of partnership defining the conditions 
under which each partner should act with 
the partnership property. We have gifen 
careful consideration to that aspect of the 
case presented to us, but we think it 
extremely difficult upon the pleading to 
regard the agreement in the winding up, 

(14) 271 A 17; 23 M 227;10M L J 1; 7 Sar 661 (PO), 
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which is other than the agreement contained 
in Ex, 56, as the- basis of tke claim to 
damages. Now, in setting out his cause of 
action the plaintiff has in the plaint express: 
ly referred to the farkat (Ex, 56), executed 
by defendants Nos.°1 and 2, He then 
proceeds to state ihat in pursuance of that 
farkat the plaintiff was ever ready and 
willing to act according to its terms and 
that thë defendants had committed breach 
thereof, In para.3 of the plaint he refers 
to the obligation of the defendants to do 
all in their power to promote the plaintiff's 
tight to work the tolls in terms of the 
farkat. He says that the cause of action 
arose at Ahmednagar when, the defendants 
broke their contract ° pertaining to the 
road known as the Nagar-Manmad road. 
It is clear therefore that the plaintiff had 
based his cause of action upon the breach of 
a specific agreemegt which is no other than 
the farkat in question (Ex. 56). 

Mr. Ooyajee for defendant-appellant No. 2 
has contended that the document (Ex, 56). 
amounts to an assignment of an interest 
in immovable property inasmuclf as the 
levy of toll on roads isa benefit arising 
from land and therefore immovable pro- 
perty within the meaning of s. 2, cl. (6); 
Regis. Act. Accordingly he maintains 
that it is compulsorily registrable under 
the provisions of s. 17, cl. (1) (b), of that 
We were referred to three cases 
Sikandar v. Bahadur (15), Surendra Narain 
Singh v. Bhai Lal Thakur (16) and Venkdji 
Babaji Naik v. Shidramapa Balapa Desai 
(17) in support of the view that the right 
to recover tolls on a public road or a 
highway is immovable property. The 
definition of ‘immovable property’ in the 
Regis, Act is not exhaustive, and it 
includes “any benefit to arise out of land,” 
In Sikandar v. Bahadur (15) the question 
before the Court was in regard to the 
right torecover market dues upon a piece 
of land which belonged to certain zamindars, 
and the lease was for a term of three 
years. The Oourt had to consider whether 
the right to recover market dues upon a 
given piece of land which was the pro- 
perty of the alleged lessors was a benefit 
to arise out of Jand within the purview 
of s. 3, Regis. Act, and it upheld that 
‘claim because the right to collect dues upon 
a gfven spot was such a benefit. 

In Surendra Narain Singh v. Bhai Lal 
Thakur (16) a suit was brought for rent 

(15) 27 A 462; A W N 1905,48; 2 A L J 208, 

(1) 22 O 752. 

-() 19 B 663, . 
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of a hat on the basis of a verbal settlement: 
for three years at an annual rent, and it 
was held that a hat being a benefit arising- 
out of land was within the definition of 
fmmovable property and that the lease of” 
that hat came within s. 107, T. P. Act.. 
The claim it may be noted was by the 
plaintiff as proprietor of a share in the land 
on which the hat stood, or rather a part 
proprietor of the hat itself. What a hat: 
precisely is, is explained in Hem Chandra- 
Roy v. Krishna Chandra Saha (18), It. 
appears to be akin to a market and is a. 
term commonly in use in Bengal. The 
headnote te that case says that in Bengal’ 
there appears to be no such thing as a. 
market franchise or a right to hold a market, . 
conferred by grant from the Orown, nor can. 
such right be acquired by prescription. ‘The. 
right tohold a market is anincident of the- 
ownership of land and a proprietor may- 
set up a market in proximity to his neigh-- 
bour’s market without infringing the maxim. 
sic utere tuo ut alienum non ledas, That. 
again therefore was a case of an exercise- 
of a claim by a proprietor of the soi]. Turn- 
ing then to the last case cited on the point, 
Venkaji_ Babaji Naikv. Shidramappa 
Balapa Desai (17) it will be observed that: 
that was a claim to recover assessment from 
tenants by the proprietor of the land on a 
bond under which the mortgagee was to- 
receive the annual income of the mortgaged 
land and to pay out of that amount Govt. 
Judi and  asssessment, retaining the: 
balance for interest. Those cases in the 
view [take do not afford any guide in 
deciding the present question, for they are- 
cases where the right transferred was an. 
incident of the ownership in property. Hore. 
the right in question is a right conferred 
by lease or kabuliyat to recover toll for 
a period of one year from carriages or vehi- 
cles passing over a pagticular public road.. 
Now if it was an ordinary case of an owner: 
of a private road allowing the public to use 
it on payment of rent or road tax, it could: 
easily be supposed that he was exercising a. 
tight as owner; for the claim to recover 
rent or fee would be one of the incidents 
of ownership in property, and that a trans- 
fer or assignment of such a right would’ 
undoubtedly be a transfer or assignment 
of immovable property. The question we 
have to consider is whether the Govt.'s right 
to recover toll from vehicular. traffic on 
public roads can be treated on the same: 
footing. f 4 ; 

(18) 470 1079; 58 Ind. Cas. 879; AT R 1920 Cal: 
255; 240 WN €00. 
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Now, a public road or a highway, as 
generally understood, meansa road legally 
set apart for the use of the public for ever. 
In Bombay under s. 37, Bom. Land 
Revenue Code, public roads vest in Govt. 
like any other property, “except in so 
far as any rights of any persons may be 
establissed in or over the same.” The 
public asa general rule have a right to use 
a public way and it would be an infringe- 
ment of that right if that use were prohi- 
bited or restricted. There is nothing in 
s. 87, Bom. Land Revenue Code, which 
is inconsistent with the generad rule. Now 
the imposition of toll on the public using a 
highway or a public road would prima facie 
be a restriction of that right. Although by 
reason of s. 37, Bom. Land Revenue 
Oode, the soil in the road may vest in Govt. 
that vesting dces not confer on Govt. the 
right tolevy tolls. The claim to levy toll by 
Govt. is based on a statutory right and. in 
‘Bombay it is conferred by the Tolls on Roads 
and Bridges Act (Bom. III of 1875), The 
question thereforeis, if toll is collected by 
Govt, under the statute, whether that collec- 
tion is dependent alsoon their right as pro- 
-prietor of the soil in the road, or, in other 
words, whether it is an incidentof the 
ownership of the road under s. 37, Bom. 
Land Revenue Code. As I have said, in 
my opinion, it would be illegal to recover 
toll by reason merely of the vesting of 
public roads in Govt. under s.37, Bom. 
Lend Revenue Code, and the levy is 
independent of the Govt.’s proprietorship. 
It is said that ‘toll’ according to the 
definition in the Oxford Dictionary is a 
“a tax or duty paid for making useof a 
public road” and therefore it isa benefit 
accruing to Govt, upon the use of the 
road which vests in them. It seems to 
me that that argument is not well founded. 
Section 3 of the TollS on Roads and Bridges 
Act is in the following terms; 

“The Provincial Govt, may cause such rates 
of tolls, not exceeding the rates mentioned in the 
schedula annexed to this Act, to be levied 
-upon any road or bridge which has been or shall 
hereafter be made or repaired atthe expense of the 
Orown or from funds collected under the provi- 
sions of Bom. Act IH of 1869 or other funds 
Jevied under the authority and subject to the 
general control of the Provincial Govt. and may place 
the collection of such tolls under the managements of 
such persons as may appear toit proper.. seses.. ”? 

lt may be true to say that Govt. recover 
the toll by reason of the use of the road. 
But it would not necessarily follow that 
the toll itself is a benefit arising out of 
the proprietorship of Govt. in the road, 
In my opinion, the expression “the benefit to 
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arise out of land” necessarily implies the 
benefit which would arise out of the incidents 
of ownership in tke land. In the view I take 
the right to recover toll is not anincident of 
ownership. Wharton's Law Lexicon (Edn. 
14) defines ‘toll’ under two heads : 

(1) A liberty to buy and sell within the precincts of 
the manor, which seems to import as much as a fair 
or market. (2) A tribute or custom paid for pagsage." 

Now atribute under the latter head 
might be independent of the proprietorship 
in the road although it may be for the usa 
of the road. Itis perfectly conceivable, as 
s. 3, Tolls on Roads and Bridges Act, points 
out, that the consideration tor the tributa 

“or toll is the .maintenance of the road. 
It is possible to refer to instances of tax 
collected by Govt. which has connection 
with immovable property, but is indepen- 
dent of the Govt.’s ownership of that 
property. For instance, the levy of a 
tax by Govt, or local authority on pilgrims 
who visit a sacred place is made possible 
by reason of the sanctity attached to 
that place which might vest in private 
individuals or public trustees, It would 
not follow that is an incident of the 
Govt.'s or local authority’s ownership of 
that place or a benefit arising out of 
that place in the sense in which that ex- 
pression is used in s. 2, cl, (6), Ragis. 
Act, Similarly, the rigbt to recover pro» 
perty tax in Bombay from private houses 
out of the income thereof is independent 
of the ownership of the houses or property; 
and if such aright to tax were farmed out, 
it could not be said that it is a benefit 
arising out of the proprietorship of the 
land or an incident of the ownership in it. 
In that view of the matter, I am of the 
opinion tbat the right to levy toll under 
the Tolls on Roads and Bridges Act ig 
independent of the ownership of Govt. in 
the soil of the road. It is therefore not 
immovable property; and consequently the 
writing which’ purports on the face of it 
to be an assignment or extinguishment of 
the rights of the lessees of the tolls would 
not be compulsorily registrable under s. 17, 
el. (1) (b), Regis. Act. 

It is therefore needless to consider the 
other grounds of exemption from regis- 
tration urged before us for the plaintiff, 
although, upon a superficial examination 
of those grounds, I do not think it is 
possible to uphold them. It was said that 
because Govt. have executed an unregis- 
tered kabuliyat in respect of the Manmad 
Toll an assignment or relinquishment of 
the right to collect toll acquired under 
that kabuliyat would be excluded by the 


814 


provisions of s. 17, cl. (1) (b), Regis. Act, 
Apart from the provisions of s. 40, Regis. 
Act, which exempt from compulsory regis» 
tration certain documents to which Govt. 
is a party, assuming that the subject-matter 
of the kabuliyat is immovable property, 
and that it is possible to say that a lease 
for one year affecting that property is 
excluded by the provisions of s. 17 (1) (d), 
it is difficult to agree that, an assign- 
ment of an interest in such a lease 
or a relinguishment of the rights there- 
under is excluded by s. 17 (1) (b). Nor is 
it possible to suppose, as suggested, that 
the use which the plaintiff seeks to make 
of that document is for æ collateral pur- 
pose particularly when the claim is based 
upon the breach of the essential terms 
thereof. It is sufficient for the present pure 
pose to say that the infirmities sought to 
be attached to that document do not in fact 
exist and that the document was rightly 
admitted in evidence as the foundation of 
the plaintiff's claim. (His Lordship then 
considered the question whether tha defend- 
ants, as alleged by the plaintiff, had commite 
ted breach of the agreement contained in 
Ex. 56, and agreed with the trial Court's 
judgment as regards their liability and 
the quantum of damages and proceeded), 
There is one other point upon which there 
is some controversy. The trial Court has 
allowed four per cent, interest on the 
amount of damages assessed in these pro- 
ceedings. While it is contended on behalf 
of the plaintiff that according to the 
mofussil practice the rate of interest 
awarded is too low, it is suggested for 
defendant No. 2 in his own appeal that 
the lower Court erred in law in awarding 
interest before judgment, In support of 
the latter contention we were referred to 
Ratanlal v. Brijmohan (19). 

There the plaintiil’s acting as defendants’ 
brokers, sued to recover damages within- 
terest on account of the defendants’ repu- 
diation of certain transactions consequent 
on their denial that they had instructed 
the plaintiffs to act as brokers in the 
matter of certain purchase of linseed. The 
plaintiffs were awarded damages from the 
defendants. In regard to the claim to 
interest the learned Ohief Justice in his 
judgment made the following observations 
(p. 706*): “This being a pure case of 
damages I do not think we can give interest 
before judgment.” In his concurring judge 


(19) 33 Bom L R 703;133 Ind. Oas, 861; AIR 1931 
Bom 386; Ind. Rul. (1931) Bom 445. 
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ment Mirza, J, observed as follows (p. 708*): 
“No interest can be allowed on damages.” 
It is difficult to say upon that statement 
elorfe whether the Oourt regarded it asa 
tule of law that no interest could ever be 
given before judgment in a case of damages. 
In an earlier case, Coorla Spinning & Weave 
ing Mills Co. v. Vallabhdas Kallianji (20) 
where there was also a claim for damages. 
for breach of contract in respect to sale 
of certain bales of bed-shsets, Marten, J. 
(as he then was) in considering the specific 
issue on the point remarked as follows 
(p. 11877): , 

“The plaint claims interest prior to the suit, but. 
this cannot, I think, be allowed. As the sum award- 
ed by me represents damages at date of breach, I do 
not think that cl. 3 of the contract extends to interest. 
on such damages. But interest from date of the suit 
stands on a different footing, In the subsequent unre- 
ported proceedings in Hari Chand's case (Hari Chand 
& Co. v. Gosho Kabushiki Kaisha Lid. (21)], interest 
on damages was awarded by the Appeal Court 
under s.34, Civil P. O., from the date of the suit, 
and Faweett, J. stated that in his opinion it was 
desirable that where a party improperly delayed 
the ascertainment of damages for three or four years,. 
he should be penalized in this way, and that the 
main objection advanced by the defendants to: 
take delivery had no substance in it,” 

It is contended for the plaintiff that 
having regard to the provisions of s. 34, 
Civil P, O., the Court had wide discretion 
in granting interest on damages and that 
the discretion has been properiy exercised 
in this case in view of the conduct of the. 
defendants. The provisions of that section 
are as follows: 

“Where and in so far as a decree is forthe pay-. 
ment of money, the Court may, in the decree,. 
order interest at such rate asthe Court deems reason- 
able to be paid on the principal sum adjudged, from 
the date of the suit to the date of the decree, in 
addition to any interest adjudged on such principal 
sum for any period prior to the institution of the 
suit, with further interest at such rate as the 
Court deems reasonable on the aggregate sum so 
adjudged, írom the date of the decree to the date 
of payment." ; 6 

The question is whether the expression 
“decree for the payment of money” must. 
be restricted in its operation to aclaim to 
‘liquidated damages.’ Apart from authority 
the plain language of the section leaves the. 
question of granting or refusing interest on 
damages to the discretion of the Court, 
The effect of the provisions of s. 34 has 
beer considered in all its aspecte by the 
High Courts of Madras and Calcutta. In 
Ramalingam v. Gokuldas Madavji -& Co. 

(20) 27 Bom L R 1168; 94 Ind, Oas. 575; AI R 1925. 
Bom 547, 

(21) A I R 1925 Bom 28; 86 Ind. Oas. 
26 Bom L R921. 
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(22), it was held that the word ‘money’ in 
s. 34 should not be understood in the limit- 
ed sense of an ascertained sum. The 
reasoning underlying the judgment Qf 
Spencer, J. is thus expressed (p. 1022*). 

“T gee no reason why a successful party should be 
made to suffer because his claim is not decided soon 
after the filing of his plaint.......The date of insti- 
tuting the suit is the date upon which the rights 
of parties are ordinarily determined.” 

Venkatasubba Rao, J.in agreeing with 
that view, has made the following remarks 
(p. 1023*) : 

“No distinction is made in the section between 
an ascertained sum of money and unliquidated 
damages. As a question of construgtion, I findit 
difficult to accept the suggestion that the word 
‘money’ in the section should be understood in the 
limited sense of an ascertained sum, The expres- 
sion ‘decree for the payment of money’ is very 
general and to give it due effect, it must be constru- 
ed as including a claim to unliquidated damages. 
The Court is not bound to give interest, for it must 
be noted, that the section gives a discretion to give 
or refuse interest ; and whatever the nature of the 
claim is, whether it is a claim to a fixed sum of 
money or to unliquidated damages, the Oourt is 
bound in every case to exercise asound discretion.” 

Reference has been made by the learned 
Judge to the conflicting views expressed in 
Grewdson v. Ganesh (23) and Pannalal v. 
Radhakissen (24). It was remarked in the 
latter case that interest on damages from 
the date of the suit is within the discretion 
of the Court under s, 34 and that on the 
original side of the Calcutta High Oourt 
it was usual to grant interest on unliquidat- 
ed damages from the date of the suit. In 
the former case where a contrary view 
prevailed, it was observed that there was 
no distinction in principle between a claim 
to interest for the period previous aad 
that subsequent to the suit. That reasoning 
in my view weakens the authority in Grewd~ 
son v. Ganesh (23), for there is a recognize 
able distinction between the two claims. 
As pointed out by Venkatasubba Rao, J. 
the claim prior to the suft has to be deter- 
mined upon the general law while in the 
other case a discretion has to be exercised 
by reference tos. 34, Oivil P.O. The view 
adopted in Coorla Spinning & Weaving 
Mills Co. v. Vallabhdas Kallianji (20), illus- 
trates the practice followed on the original 
side of this Court. There is no reason 
why that practice should not be followed 
on the appellate side. In Ratanlal v. Brij- 
mohan (19), no authority has been cited for 

(22) A I R 1926 Mad 1021; 97 Ind. Cas, 871; 51 ML 
J 243; (1926) M W N 691. 
a5 32 © L J 239; 60 Ind. Cas. 288; A I R 1920 Cal 
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the view thatin a pure case of damages 
no interest should be ‘allowed, although as 
I have observed it is within the discretion 
of the Oourt unders, 34, Oivii P.O. No 
reference was made to those provisions 
and perhaps itis possible to infer that the 
Court in the circumstances of the case did 
not consider it proper in its discretion to 
grant the relief by way of interest. | , 

As algeneral rule, if interest iscontemplate 
ed by the corftract of the parties or is permite 
ted by statute it will be legitimate to award 
it, We have not been referred to any autho» 
rity in support of the view that asa rule 
of practice no interest has been allowed on 
the appellate ,sidg prior to judgment in 
a suit fordamages. With respect I agree 
with the Madras view as expounded in 
Ramalingam v. Gokuldas Madavji & Co, 
(22) and the Calcutta view in Pannalal v. 
Radhakissen (24). It ig said that as inter- 
est is awarded as a form of damages, it 
is inequitable to add interest on damages. 
That argument is not well-founded, Courts 
have allowed interest when there has been 
long defay under vexatious and oppressive 
circumstances in the payment of what is 
due under the contract: see Mayne on 
Damages, Edn. 10, p. 151. It is after alla 
question of discretion of the Court. Such 
a discretion is expressly conferred on the 
Courtsin India by statute in allowing a 
claim to interest on damages, and there is 
no reason to refuse to award it ifthe circum- 
stances justify, In this case there is ample 
material upon which the discretion could 
be exercised in the plaintiff's favour. 
Throughout these proceedings the defend» 
ants Claimed to obtain an inspection of the 
accounts of the transactions relating to the 
working of the toll on the Ahmednagar- 
Manmad road. Apart from the inordinate 
delay in complying with that requisition, 
proper accounts were withheld and incom- 
plete accounts were submitted to the Court. 
That affords justification in granting interest 
to the plaintiff on the sum fixed as damages 
which he was prevented from recovering in 
reasonable time. We do not think that the 
rate allowed in the circumstances is unduly 
low. We therefore maintain that rate. 

In the result the plaintiff's appeal is dis» 
missed with costs, and that of defendant 
No. 2 allowed tothe extent to which hẹ is 
made liable for damages for the working of 
the Ahmedanager-Poona road toll. Tne lower 
Court's decree in other respects is confirm» 
ed. Inasmuch as defendant No. 2 has suc- 
ceeded in part, we make no order as to costs 
inhis appeal. With regard to the clause 
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fixing liability of the first two defendants 
-in the lower Court's’ decree there shall be 
an amendment in regard to their joint and 
separate liability, The figure of Rs. 8,962-2-3 
is maintained so far as the liability of de- 
fendant No.1 alone is concerned ; but the 
joint liability of defendant No, 2 and de- 
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-fendant No. 1 in the above amount shall be - 


limited.to Rs, 4,962-2-3. That amount shall 
be recovered from them with costs in pro- 
‘portion as outlined in the lower Court's 
decree. There shall be two separate sets of 
costs in the plaintifi’s appeal, one for de- 
fendent No. 2 and another for defendants 
Nos. 3, 4, 5 and 6, i 


D. Order accordingly. 


MADRAS HIGH COURT 
Oivil Revision Petition No. 1673 of 1938 
August 16, 1940 . 
HoRrRwILL, J- 
BOPPANA RUKMINAMMA AND ANOTHER 
— PETITIONERS 
versus 
MAGANTI VENKATA RAMADAS— 
RESPONDENT : 

Madras Agriculturists' Relief Act (IV of 1938), 

s. 4 (e)—Society formed under Societies Registration 
` Act CXXI of 1860), is corporation—Debts due to, it 
cannot be scaled down. 

A society formed under the Societies Registration 
Act is a corporation and it has a separate existence 
apart from its members and can sue and be sued 
in its corporate capacity. Oonsequently debts due 
to such society by an agriculturist cannot be scaled 
down. 

©. R. P. to revise the decree of the 
Sub-Judge, Masulipatam, in 8, 0.8. No, 29 
of 1938. 


Mr, D. Suryaprakasa Rao, forthe Peti- 
tioners, 


Mr. A. Lakshmayya, for the Respon- 
dent. : 


Order.— This is a suit on a promissory 
note brought by a society formed under the 
Societies Regis. Act (Act XXI of 1860) 
as transferee from the payee, defendant 
No, 3. The promissory note was executed 
by, defendant No. 2, who signed her 
name above the words as “guardian of 
defendant No. 1”. The suit promissory note 
was in renewal of a promissory note 
dated June 10, 1933, executed by the 
mother (defendant No, 2) in the same way. 


That promissory uote was in renewal ofa , 
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promissory note execute by the father 
of defendant No. 1 on June 10, 1930, Three 
points have been raised in this petition, 
The.first is that the person really liable 


‘under the promissory note was defendant 


No., 1, who has now become a major, and 
not defendant No. 2, who executed the suit 
promissory note and the promissory note 
of 1933 as the guardian of defendant No. 1. 
The lower Court came to the conclusion 
from the terms of the promissory note that 
it was the mother and not the son who 
was liable, In this revision petition the 
mother has not chosen to make her son a 
party, altheugh it is clear that either the 
mother or the son would be liable. She has 
therefore sought to avoid liability altogether 
by the family by omitting to make the son 
a party.. Even if it be true that the legal 
liability is against the son and not against 


“the mother, I am not willing to interfere 


in revision to do an inequity. 


The second point is that defendent No. 
3 is not liable because the plaintiff did 
not give him any notice of the dishonouring 


‘of the promissory note by defendant No, 1 


when it was presented to him by the plaintiff 
for payment. As to this, there is evidence 
by P. W.No. 2 that oral notice was given 
to defendant No. 3. That evidence has not 
been controverted, defendant No. 3 not 
having gone into the box. The third point 
relates to the application of Act IV of 1938. 
The lower Oourt found that as the plain- 
tiff was really a registered society form: 
ed under the Societies Registration Act, the 
debt could not.be scaled down. It is 
contended that this society is not a corpora- 


tion; but I am unable to see why. A 
perusal of the Societies Registration 
Act makes it clear that a society 


formed: under that Act is a corpora. 
tion and that it* haga separate existence 
apart from its members and can sue and 
be sued in its corporate capacity. On all 
the points therefore this petition fails and 
is dismissed with the costs of the plaintiff. 


NB. Petition dismissed. 
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LAHORE HIGH COURT . j 
Oivil Revision Petition No. 559 of 1938 
June 14; 1940 


TEK OHAND, J. R ' 
KESAR SINGH—PLAINTIFF—PRTITIONER ` 
yersus . 7 
WAZIR SINGH—DEFENDANT— 
RESPONDENT 


ı Limitation Act (IX of 1908), s. 20—Ļoan by defen- 
-dant from plaintiff on entry in latter's bahi thumb- 
.marked by former —No mention of intérest — Pay- 
ment of Rs. 10 by defendant within three years— 
Endorsement in plaintiff's bahi thumb-marked by 
defendant—No mention whether towards interest or 
part payment of principal—Payment held part pay- 
ment of principal anda. 20 held applied. ‘ 

The defendant, borrowed Rs, 60*from’ plaintiff, 
when an entry was made in the plaintiff's bahi, and” 
was thumb-marked by the defendant. The entry. 
however, was silent on the point of interest, 
the expiry of three years from the date. of thé loan, 
the defendant paid Rs. 10 to the plaintiff, and an 
endorsement recording the factof payment was made 
in the plaintifi’s baki, below the entry relating to the 
original advance. This endorsement was thumb- 
marked by the defendant. The endorsement however, 
did not state whether the ` payment was towards in- 
terest or in part payment of the principal. It merely 
stated that Rs. 10 had been paid “in the above 
account” : 

Held, that the loan bore no interest and therefore 
the payment of Rs. 10 must necessarily be taken 
to have been made in part payment of the principal. 
The fact of the part payment having been entered in 
the bahi andthe entry thumb-marked by the defen- 
dant, the case was clearly covered by s. 20, Lim. Act. 
172 Ind. Oas,'455 (1) held Overruled by 187 Ind. Oas. 
233 (25). [p. 821, col. 2.] 


O, R, P.of the decree of the Sub-Judge, 
Third Class, Batala, dated April 20, 1938. 


Order of Reference. 


Tek Chand, J.—This is a petition under 
s. 25 of Act IX of 1887 for revision of the 
decree of the Judge, Small Cause Court, 
Batala, dismissing as barred by limitation 
the plaintiff-petitioner’s suit for recovery of 
a certain sum of money. The amount sued 
for is small, but the questions of law invol- 
ved are of considerable difficulty on which 
there is a serious conflict of judicial opinion. 
The facts found are that on January 23, 
1932, Wazir Singh, defendant, borrowed 
Rs. 60 from Kesar Singh, plaintiff, when an 
entry was made in the plaintifs bahi, and 
was thumb-marked by the defendant. 
Before the expiry of three years from the 
-date of the loan, on January 14, 1935, the 
defendant paid Rs. 10 to the plaintiff, and 
an endorsement recording the fact of pay- 
ment was made in the plaintiff's bahi, below 
the entry relating to the original advance. 
This endorsement was written by one Nathu 
and wasthumb-marked by the defendant, 
Wazir Singh. The endorsement however 
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did not.state whether the payment was to= 


` ‘wards interest or in part payment of the 


principal. , 16 merely stated that Rs, 10 had 
been: paid “in the above account.” On 
January 14, 1938, the plaintiff instituted a 
suit against the defendant for recovery of 
Rs. 99-8-0 alleged to be due in the account, 
after charging interest at Re. 1-9-0 per cent. 
per annum and giving credit for Rs. 10 
‘received on January 14, 1935. In the plaint, 
it was statetl that the suit was within limi- 
, tation by reason of the aforesaid acknow- 
ledgment of the payment of Rs, 10 by the 
defendant. H . 

. The defendant raised various defences, 
of which the,only one now material is 
that the suit was barred by limitation. 
He denied having repaid Rs, 10 on January 
14, 1935, or having thumb-marked the en- 
dorsement, and pleaded in the alternative 
that the endorsement, eyen if genuine, did 
not fulfil the requirements of 5. 20, Lim. Act, 
so as to give the plaintiff a fresh period to 
sue. The learned Judge has found as a 
fact, that the defendant had paid Rs. 10 
in account, and that the endorsement had 
been thumb:marked by the defendant, but 
he has held following a Division Bench 
decision of this Court in Lal Chand v. 
Raman Shah, 172 Ind. Oas. 455 (1) that it 
did not fulfilthe reqirements of s. 20. He 
has, accordingly, dismissed the suit. On 
revisisn, the findings of fact arrived at by 
.the Court below are accepted by both 
Parties. The only point in dispute is whe- 
ther the suit was within time. The period 
of limitation prescribed for such suits is 
three years from the date of the loan, 
which was January 23, 1932. Before the 
expiry of that period however, the defend- 
ant paid Rs. 10 to the plaintiff on January 
14, 1935 and thumb-marked an acknowledg- 
ment of this payment. If this acknowledg- 
ment satisfied the requirements of s. 20, 
Lim. Act, the plaintiff had a fresh period 
of three years from that date to sue and 
the suit ıs within time: if not, it is clearly 
statute-barred. Section 20, Lim. Act, as 
amended by Act I of 1927 (which came 
into force on January 1, 1928) reads as 
follows : 

“Where interest on a debt or legacy is, before the 
expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy, or 
by his agent duly authorized in this behaJf or 
where part of the principal of a debt is before the 
expiration of the prescribed period, paid by the 
debtor or by his agent duly authorized in this 
behalf, a fresh period of limitation shall be com- 
puted from thetime when the payment was made: 


Q) 172 Ind. Oas. 455; A I R 1937 Lah, 820; 39 PL R 
622; 10 R L 329. 
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provided that, save in the case of a payment of in- 
terest made before the lst day of January 1928, anm 
acknowledgment of the payment appears in the hand- 
writing, of, or in a writing signed by, the person 
making the payment.” 


Under the section, as it stood, before the 
amendment of 1927, the proviso was worded 
differently; it stated : 

“Provided that in the case of payment of principal 
ofa debtethe fact of payment appeared in the hand- 
writing of the person making the same.” 

Tt will be seen that before*the amend- 


ment, the acknowledgment of payment of, 


interest need not have appeared in the 
handwriting of, orin a writing signed by, 
the person making the payment. The fact, 
of such payment was yequjred to be in 
the handwriting of the person making 
the payment, only when it was made in 
part payment of the principal. This en- 
abled creditors to plead oral payments of 
interest and led ¢o many false claims 
being made on bogus payments of interest, 
supported by oral evidence. In order to 
put astop to such claims, the Legislature 
made the amendment mentioned above. 
Under the law, as it now stands, the ack- 
nowledgment of payment, if made after 
January 1, 1928, must appear in the hand- 
writing of, or in a writing signed by, the 
person making the payment, whether the 
payment is made towards interest or prin- 
cipal. It may be stated, that under s. 3 
(52), General Clauses Act, “sign,” with its 
grammatical variations and cognate expres 
sions, with reference to a person who ‘is 
unable to write his name, includes a “mark.” 
Therefore, the endorsement in this case 
satisfies the requirements of the proviso to 
s. 20. The endorsement, however, does not 
specify whether the payment was towards 
interest as such, or was part payment of 
the principal. It is urged on behalf of the 
plaintiff-petitioner that as the amount is 
not stated in the endorsement, or otherwise 
proved, to have been paid towards interest 
as such, it must be taken to have been 
paid in part payment of the principal and 
therefore the case falls.under para. 2 of 
s. 20 and time is extended. Itis also Cone 
tended that Lal Chand v. Raman Shah 
was 172 Ind. Cas, 455 (l) was not cor- 
rectly decided and that it is in conflict 
with the decisions of other High Courts, 
In jhat case, a sum of Rs. 100 had been paid 
within three years of the execution of a 
pro-note and at the time of payment an 
endcrsement to that effect had been made 
py the debtor and signed by him, but it 
was not stated whether the payment was 
towards interest or part principal. It was 
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held that e 


“a general payment, unspecified on account, does not 
comply with the requirements of s: 20 and does not 
save limitation, unless it is appropriated by the credi- 


tor towards the principal or interest before the ex- 
piration of limitation.” 

As in that case, no such appropriation 
was found to have been made, the ack- 
nowledgment was held to be ineffectual and 
the suit dismissed. In coming to this con- 
clusion the learned Judges followed without 
discussion, the view of the majority (three 
out of five Judges) of the Full Bench of 
the Allahabad High Court in Udaipal Singh 
v. Lakhmi. Chand (2), There Sulaiman, 
O. J. (Niamat Ullah and Rachhpal Singh, JJ, 


*concurring) leid down that when a payment 


is made without any specification, it cannot 


| be said that it must either be a payment of 
. interest as such by the debtor, cr it must 


‘be a part payment of the principal by the 
debtor within the meaning of s. 20, Lim. 
Act, (p. 273*). Of the dissenting Judges, 
Thom, J. held that an unspecified payment 
of thiskind must be taken to have been 
made either towards interest, or as part 
payment of capital, or partly towards inter- 
est and partly towards capital, and which- 
ever be the case, a fresh period of limitation 
will begin to run from the date of payment 
(p. 278*). The other Judge, Bajpai, J. also- 
came to the same conclusion, and observed 
that, if the payment cannot be said to have 
been made towards interest, it must be 
presumed to have been made as payment 
of a part of the principal. Both these learn- 
ed Judges further held that after the 
amendment of 1927, payment of interest and 
part payment of principal are intended to 
stand on the same fcoting and the words. 
“as such” have now lost much of their for- 
mer importance and significance. The: 
view of the minority was in accord with 
some earlier rulings of the Allahabad High 
Court. In M. B. Singh & Co, v. Sircar & Co. 
(3), it had been held? that the effect of the 
first two paragraphs of s. 20 was that, unless 
the creditor can show that at the time the 
amount was paid ae interest, it will be 
treated as having been paid towards the 
principal and, if the conditions laid down 
in the proviso were fulfilled, limitation 
would be saved. 

The Patna High Court has recently con- 
sidered the question in two cases, reported 
in Bhaga Co-operative Society v. Debi 


(2) 58 A 261; 159 Ind. Cas. 387;A IR 1935 All, 
946; (1935) A L J 1029; 1935 A L R 1107;8R A 428- 


FB. 

(3) 52 A 459; 127 Ind, Cas,581; A IR 1930 All, 392; 
(1930) AL J 590; Ind. Rul. (1930) All, 933, 
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Mangal Prasad Singh (4) and Bankanidhi 
Santra v. Godipaina Co-operative Sociey 
(5), in both of which the view taken by, the 
majority of the Allahabad High Court ih 
Udaipal Singh v. Lakhmi Chand (2), has 
been dissented from, and the opinion of the 
minority followed. In the latter case it 
ee observed by the learned Chief Justice 
at 
“the effect of the amendment of 1927 wasto remove 
the distinction between the two kinds of payments 
as to all payments made after the first day of 
January 1928. Therefore asto payments before the 
first day of January, 1928, the words “as such” have 
some significance, because they make, it clear in the 


case of a payment towards interest, which is not 6 


required to be evidenced by writing, it should be 
clear that the payment was in fact towards interest 
and not left as a matter of doubt. As to payments 
made after the first of January 1928, they are now 
Placed on equality.” 

The question also came up before the 
Rangoon High Court in Khan Sahib v. 
Uchil Ahmad (6), where Goodman Roberts, 
C. J. and Dunkley, J, held that 
“for the purpose of saving limitation it is immate- 
tial whether a payment, made by a debtor after 
January 1, 1928, is towards interest or towards 
principal. In either case, provided the payment is 
made within the period of limitation and the re- 
quirement as to writing is carried out, a fresh 
period of limitation begins under s. 20, Lim. 

ct, 


The recent decisions of the Madras High 
Court are also to the same effect. In Lak- 
shmi Naidu v, Gunnamma (1) it was held by 
Varadachariar and Burn, JJ. that 
“where a part payment is evidenced by a writing 
which is signed by the person making the pay- 
ment, it makes no difference whether the payment 


is held to be for interest or for principal or for 
both”, 


See also to the same effect Kandaswami 
Mudaliar v. Thevammal (8), affirming on 
Letters Patent appeal the decision of a 
Single Bench in Kandasawmt Mudaliar v. 
Thevammal (9). In Oaloutta, the leading 
case is Ramchandra v. Purna Chandra (10), 
decided in 1916, where it was laid down 
that, if a payment is not shown to have 


(4) 16 Pat, 27; 170 Ind. Cas. 130; A I R 1937 Pat. 410; 
18 P L T 309; 10 RP 83;3 B R609. 

(5) 16 Pat, 294; 174 Ind. Oas. 1005; AIR 1938 Fat. 
183;18P L T 563; 10 R P565; 4 B R 496. 

(6) (1938) Rang. 591; 176 Ind. Oes, 865; A I R1938 
Rang. 280; 11 R Rang. 88. 

(7) 58 M 418; 154 Ind. Oas. 1053; A IR 1935 Mad. 
101; 68 M LJ 470;41 L W 94; (1835) MW N17;7 RM 
535. 

(8) A I R 1938 Mad. 601; 177 Ind. Oas. 743; ILR 
(1938) Mad. 1090; (L938) 1M L J 620; 47 L W 520; 
(1938) M W N 395; 1} R M 372, 

(9) A I R 1936 Mad, 848: 165 Ind. Oas, 225; (1936) M 
W N 718; 44 L W 339; 9 R M 219, 

(10) 44 O 567; 35 Ind. Oas. 638; 220 W N, 
190. 
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been made towards interest as such 

“then the payment being proved, and there being 
admittedly a document in the handwriting of the 
defendant from which the fact of payment appears, 
the payment must be taken to be a payment on gc- 
count of principal.” 


In Hari Ram Daulat Ram v. Ram Singh 
Gopal Singh, 168 Ind. Cas. 820 (11), a Bench 
of the Judicial Commissioners, treated an 
unspecified payment evidenced by a writing 
signed by the debtor, as payment of part 
Principal and held that it was enough to 
save limitation under s. 20. In Jagtumal 
Sadasukh Rai v. Charanji Lal Fakir 
Chand (12), a payment made by cheque 
(without any forw&rding letter as to wha- 
ther it was towards interest or principal) 
accepted by the creditor and subsequently 


. honoured by the Bank, was held to amount 


to a part payment of the principal debt, and 
was held sufficient to save limitation under 
s. 20. This ruling has since been followed 
io Dial Singh v. Davindar Singh, 144 Ind. 
Oas. 641 (13) and other cases decided in 
this Court, and the view taken therein is in 
accord: with Kedar Nath v. Dinobandhu 
Shaha (14); Kesarichand Johr Mull v. Muk- 
teswar Trigunait, (15); and Chotirmal Tirith- 
das ¥.Rupehand Raghunath Das, 129 Ind. 
Cas. 909 (16), It will thus be seen that the view 
of the majority of the Allahabad Full Bench 
in Udaipal Singh v. Lakhmi Chand (2) 
which was foliowed, without discussion, in 
Lel Chand v. Raman Shah (1), has been 
expressly dissented from in Patna, Madras, 
Sind and Rangoon, and does not appear to 
be in accord with some earlier rulings of 
this Court and the Caleutta High Court. Oa 
the other hand a Division Bench of the 
Bombay High Court has, in a recent case, 
Bai Havalu v. Isup Musa Patil (17), accepte 
ed the majority decision in Udaipal Singh 
v. Lakhmi Chand (2) as correct and has 
dissented from the Patna and Madras cases 
cited above. In view of this conflict of au- 
thority and having regard to the fact that 
the question is of general importance and ig 
frequently arising, I think it desirable that 


(11) 168 Ind. Oas, 820; AI R 1937 Sind 95; 318 LR ` 


68; 9 RS 245. 

(12) 14 L 580; 141 Ind. Cas, 611; A I R 1933 Lah, 34]; 
34 P L R 514; Ind. Rul. (1933) Lab. 158, 

(13) 144 Ind. Oas, 641; A IR 1933 Lah, 741; Ind, Ral, 
(1933) Lah. 526. 

(14) 42 O 1043; 31 Ind. Cas. 628; A IR 1916 Cal, 
580; 19 OW N 724. 

(15) 9 Pat. 851; 126 Ind. Gas, 898; A IR 1930 Pat, 
372; Ind. Rul. (1930) Pat. 658. 

(16) ALR 1931 Sind 28; 129 Ind, Cas. 909; 25 S LR 
360; Ind. Rul, (1931) Sind 29. 

(17) A I R 1938 Bom. 467; 178 Ind, Cas. 844; 40 Bom, 
L R968; 11 RB 196. i : 
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it be settled authoritatively by a larger 
Bench, 


In the lower Court it was argued, in 
the alternative, on behalf of the plaintiff- 
Petitioner, that if it be held that the 
endorsement in question did not satisfy 
the requirements of s. 20, it was-at any 
Yate, a valid acknowledgment of liability 
under s. 19. But the lower *Court overe 
ruled this contention without any discussion. 
The argument has been repeated before me, 
and it has been urged that an endorse 
ment of this kind, signed by the debtor on 
the document evidencing the original tran- 
saction between the parties, and stating 
that a sum of money had been paid “in 
this account,” where the sum paid is less 
than the interest due on that date, is a 
valid acknowledgment of liability for the 
balance under s. 19, and givea a fresh 
starting point of limitation. In support 
of this contention reliance is place- 
ed on Venkatakrishniah v. Subbrayadu 
(18), Krishnaswami Naicker v, Thiruvane 
gada Mudaliar 157 Ind, Oas. 272; (19), 
Ganesh Narhar v, Datlatraya Pandurang 
(20), Prasanna Kumar v. Niranjan Ray (21) 
Raghoba v. Gopi 91 Ind. Oas. 402 (22), 
Ramkrishna Chetty v. Venkatasubbaih Chet- 
ty 28 Ind, Cas, 15 (23), and the recent 
decision of the Rangoon High Oourt in 
Kasiviswanathan Chetyar v, Lakshman Che- 
yar 175 Ind. Oas. 550 (24). On the other 
hand, it has been held by a Full Bench 
of the Allahabad High Court in Udaipai 
Singh v. Lakhmi Chand (2) already cited, 
that an endorsement of this kind on the 
back of the bond, without any further 
specification or details, does not operate 
as an acknowledgment within the meaning 
of s, 19 of the Act. On this point all the 
five Judges composing the Full Bench 
were unanimous. This question also there= 
fore requires fuller consideration. For the 
foregoing yeasons, I refer this case to a 
Division Bench. An early date shail be 
fixed, 


(18) 40 M 698; 36 Ind. Oas. 240; A I R 1917 Mad. 805; 
3L W 576; (1916) 2M W N 256, 

(19) A I R 1935 Mad. 245; 157 Ind. Oas. 272; 68 
M LJ 63; (1935) MW N 122; 41 LW 721; 8 RM 
136 


(20) 47 B 632; 72 Ind. Cas. 249; A I R 1923 Bom, 239; 
25 Bom. L R 144. . 

(21) 48 O 1046; 6¢ Ind. Cas. 988; A I R 1921 Oal, 33L; 
33°C L J 433; 26 O W N 213. 

(22) 91 Ind. Oas. 402; A I R1926 Nag. 252, 


(23) 28 Ind. Oas. 15; A IR 1916 Mad.138;17 M LT 


34. 
(4) A.I R1938 Rang. 84; 175 Ind. Oas. 590; (19377 e (1940) M W N G20;42 Bom, LR 


Rang. 421; 10 R Rang. 509. 
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14 
(In view of the conflict of judicial opinion 
on the question of law, the Division Bench 
before which the case was posted referred 
it'to a Full Bench.) 


Mr. Nand Lal Bhalla, for the Petitioner. 
Mr, Kharak Singh, for the Respondent, 


Order of the Fuil Bench. 


Tek Chand, Bhide and Beckett, JJ.— 
The question of law referred to the Full 
Bench has since been authoritatively settled 
by their Lordships of the Privy Oouncil 
in Rama Shqh v. Lal Chand (25). All that 

*remains to be done is to apply the law as 
laid down by their Lordships to the facts 
of each case. This can be done more con- 
veniently by a Judge in Single Bench. 


- We accordingly remit these to the Single 


Bench for disposal. A very early date shali 


be fixed. 


Tek Chand, J.—Ths facts of the case 
are set out in my order dated June 9, 
1939 by which the case was referred toa 
Division Bench. The Division Bench ia 
turn sent the case to a Full Bench in 
order to decide the question of law in- 
volved; on which there was a serious conflict 
of judicial opinion in the Courts in India. 
Before the hearing of the case by the Full 
Bench, however, their Lordships of the 
Privy Conncil had authoritatively settled 
the question of law in Rama Shak v. Lal 
Chand (25). In view of this decision, 
the Full Bench did not thinkit necessary 
to hear the case bub remitted it to 
the Single Bench for disposal in accords 
ance with the principles settled by their 
Lordships, The case has accordingly 
come up before me again, Briefly, the 
facts are that on January 23, 1932 
Wazir Singh, defendant, borrowed Ra, 60 
from Kesar Singh, plaintif. An entry to 
this effect was made in the plaintifi’s bahi, 
which was thumb-marked by the defene 
dant. Before the expiry of three years 
from the date of the loan the defendant, 
on January 14, 1935, paid Ks. 10 to the 
plaintiff and an endorsement, recording 
the fact of the payment, was made in 
the plaintiff's bahi below the entry relating 
to the original loan. This endorsement, 
also was thumb-marked by the defendant. 
On January 14, 193%, the plaintiff sued 

(25) AI R 1940 P O 63; 187 Ind. Oas. 233; 1910 O W 
N 315; 12 R P O 149; 6B R 535; 51 L W 578; (1940) 
1MLJ 895; 1940 O L R 230; 440W N 625; 42 P 
L R 328; (1940) Kar. (P_C) 134 Sup; 710 LJ 444. 
} ; 640; (1940) A L J 
639; I L R (1940) Lab, 470 (PO). 
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the defendant for recovery of Rs. 99-8-0 
alleged to be the amount due in this 
account, He averred that the loan 
carried interest at Re. 1-9-0 per cent. 
per mensem, Calculating interets At 
this rate and giving credit for Rs, 10 
alleged to have been received cn Janu- 
ary 14, 1935 the plaintiff sued for recovery 
of Rs. 998-0, 

The defendant denied having taken the 
loan or repaid Rs. 10. He also denied that 
he had thumb-marked the original entry 
or the endorsement relating to the pay- 
ment of Re. 10. He further pleaded that 
the suit was barred by limitation. The 
Judge, Small Oause Court, found that thes 
loan of Rs, 60 had been advanced and 
the entry thumb-marked by the defendant. 
He found however that no interest was 
agreed to be paid. He gave no finding as 
to whether the sum of Rs. 10 had been 
repaid. He held that this payment and 
the endorsement would not save limita- 
tion under s. 20, as the payment, not hav- 
ing been made towards interest as such 
and not having been appropriated towards 
principal, it did not save limitation. The 
finding that Rs. 60 had been advanced as 
a loan is one of fact and has not been 
challenged by the learned Counsel for the 
respondent before me. As regards the re- 
payment of Rs. 10 the learned Judge has 
given no finding, but both Oounsel asked 
me that, instead of remanding the case, 
I should examine the evidence myself and 
come to a finding on it, I have accorde 
ingly examined the evidence bearing on 
this point and have heard Counsel. This 
evidence, in my opinion, is conclusive in 
favour of the plaintiff, This entry pure 
ports to have been thumb-marked by the 
defendant. The scribe Nathu (P. W. No. 1) 
and the plaintiff have both deposed that 
the sum of Rs. 10 was actually paid and 
the entry thumb-marked by the defendant. 
The defendant did nót go into the witness 
box nor did he produce any other evidence 
in rebuttal. It must therefore be held that 
Re. 10 was repaid by the defendant to 
the plaintiff in this acconnt on January 14, 
1935 and that the entry relating to the 
payment was thumbemarked by the defen- 
ant. 

Though the plaintiff alleged that the 
loan carried interest at Re, 1-9-0 per cent. 
per mensem, there is no proof on the re- 
cord in support of this allegation. The ori- 
ginal entry is silent on the point and the 
oral evidence bearing on it has not been 
believed by the trial Judge. It mugt 
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interest, This being “so, the payment of 
Rs. 10 on January 14,1935 must necessarily 
be taken to have been made in part 
payment of tbe principal. The fact of the 
part payment having been entered in the 
bahi and the entry thumb-marked by the 
defendant, the case is clearly covered by 
s. 20, Lim. Act, under which the plaintiff 
got afresh period of three years from that 
date to sue. ° The suit having been brought 
within that period is within time. I accor- 
ingly accept the petition for revision and 
grant the plaintiff a decree for Rs. 50 
against the defendant. In the circume 
stances, the parties are left to bear their 
own costs throughout. 


B. Petition accepted. 


OUDH CHIEF COURT 
Miscellaneous Appeal No. 91 of 1937 
° November 12, 1940 
Tuomas C. J. AND Zis-UxL Hasan, J, 
ALL INDIA BARAIMAHASABHA 
THROUGH Mr. KSHETRA NATH SEN— 
PLAINTIFs—APPELLANT 


versus 
Pandit JANGI LAL CHAURASIA 
—DEFENDANT— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 26, O, ITI, 
r., O, XLI, r. 1 — Presentation of plaint by un- 
authorised person — Irregularity not cured in trial 
Court —Whether can be cured in appeal—“ Act in any 
Court”, within meaning of O. III, r. 1, scope of. 

Order 111, r. 1, Oivil P, O., contains a general 
provision relating to procedure in Oourts and is as 
much applicable to the presentation of suits as to 
that of appeals and applications for execution, 
Order XLI, r. 1 isin fact a combination of the pro- 


- visions of s. 26 and O. III, r. 1. The presentation of 


every document ia Court must therefore, be governed 
by Ô. III, r. 1. The presentation of a plaint, 
memorandum of appeal or an application to the 
Munsarim of a Oourt is undoubtedly an “act in any 
Court” so that it is imperative that that presenta- 
tion should be made by the party in person or by 
his recognised agent or by a Pleader.e 121 Ind Cas, 
546 (1), 55 Ind. Cas. 271 (2), 23 Ind, Oas 464 (3) and 
165 Ind. Oas. 659 (4), referred to. 179 Ind. Oas. 755 
(5) and 98 Ind. Oas. 15 (6), relied on. 

‘Where a person who is not properly authorised 
presents a plaint, it is an irregularity. In such a 
case the Court has discretion to allow the irregularity 
to be cured. But where no attemptis made by the 
plaintiff in the trial Court to get the irregularity 
cured, he cannot be allowed to get it cure@® in 
appeal. 134 Ind. Cas. 26 (7) and 164 Ind. Oas 442 (8), 
referred to. Purus Ram v, Juyuntee Pershad (9) 
distinguished. 


Misc. A. against the order of the Civil 
Judge of Lucknow, dated August 5, 1937, 


f 


r 


822 


Messrs. Hyder Husain and Naziruddin, 
for the Appellant. ° 

Messrs, Niamatullah and S. B. Bajpai, 
for the Respondent, 

Judgment.—This miscellaneous appeal 
against an order of the learned Civil Judge 
of Lucknow dated August 5, 1937, arises 
out of an application presented on behalf 
of the plaintiff-appellant under para. 20 of 
the Second Schedule of the Civil P, O. for 
the award of an arbitrator béing madea 
rule of the Court, 

It appears that there was 4 dispute 
between the parties as to the ownership 
of a building situated in Lucknow. By 
an agreement dated April 22, 1935, the 
Parties referred the dispute for decision 
to five arbitrators, The arbitrators deli- 
vered their award on July 19, 1936 and it 
was to enforce this award that the present 
appellant filed an application under para. 20 
of the Second Schedule on December 4, 
1936. Along with the application was filed 
a vakalatnama executed by the plaintiff- 
appellant in favour of several legal prace 
titioners one of whom was Mr. Yusuf 
Husain, Pleader. The application and the 
vakalatnama were presented on December 
4,1936, by Mr. Yusuf Husain. The res- 
pondent filed objections to the application 
of the appellant. One of the objections 
taken was that the application was not 
properly presented as the certificate of 
practice granted to Mr, Yusuf Husain had 
expired before December 4, 1936 and was 
not renewed till some time after that date 
so that on December 4, 1936, he was not 
a Pleader authorised to act or appear in 
Court. This objecticn was upheld by the 
learned Civil Judge and the appellant's 
application was rejected on that ground. 

It is argued on behalf ofthe appellant 
that as under para. 20 (2) of the Second 
Schedule, an application under para. 20 
is to be numbered and registered as a 
suit between the applicant as plaintiff and 
the opposite party as defendant, the appli- 
cation must be deemed to be a plaint 
and that there is no provision of law which 
requires a plaint to be presented to the 
Munsarim by a practising Pleader. The 
argument of the Jearned Oounsel is that 
so far ass. 26 of the Civil P. O. is concern- 
ed which lays down that every suit shall 
be instituted by the presentation of a 
plaint orin such other manner as may be 
prescribed, there isno provision as to who 
is to present a plaint and that O, III, r. 1 
of the Code does not apply to the presen» 
tation of a plaint, Order III, r. 1, runs as 
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follows :— ae me 5 
“An: arance, application or act in or 
any Court” ard ae süthorized by law, to be 
made or done bya party in such Court may, ex- 
cept ‘where otherwise expressly provided by any 
law for the time being in force,be made or done 
by the party in person or by his recognised agent 

or by a Pleader on his behalf.” b 

The argument is that O. III, r. 1, applies 
tO appearances and presentations made in 
or to any Court and not to presentations of 
plaints, applications, etc. tothe Munsarim 
of the Court. We are not prepared to 
accept this argument as it leads to the 
preposterous result that a plaint or a 
memorandum of appeal would be validly 
*presented even though presented to the 
Munsarim by a man in the street. In 
the case of Mohammad Qamar Shah Khan 
v. Mohammad Salamat Ali Khan, (A.I. R. 
1930 All., 112) (1), it was held that where 
a memorandum of appealis presented in 
Court by an unauthorized person itis no 
appeal at all and the Oourt may reject 
it for that obvious defect, 

The Patna High Oourt.in the case of 
Sheikh Palat v. Sarwan Sahu, (55 Ind, Oas. 
271) (2), held that the presentation of a memo- 
randum of appeal by a Vakil without any 
authority in the shape of a vakalainama 
is not a valid presentation. 

In the case of Mohammad Ali Khan v. 
Jas Ram, (I. L. R, 36 All, 46) (3), the name 
of a Vakil who had filed an appeal was 
omitted from the body of his vakalatnama 
and it was held that the document was 
jnvalid and the appeal consequently had 
not been properly presented. 

In the case of Nandamani Anangabhima 
v. Modono Mohono Deo, (A. I. R, 1937 Mad, 
239) (4), it was held that if a Pleader purports 
to do something which he has no power or 
capacity to do, what he purports to do can 
have no legal effect. In that case an exe- 
cution application, was presented by a 
Pleader without any focnmentary autho- 
rity in his favour by the decree-holder and 
it was held that the Pleader having no 
capacity or power to act, the application 
had no legal effect as not having been 
made in accordance with law. 

With regard to the first three of these 
cases it was argued that they have no 
application to the present case as they re- 
late to the presentation of appeals, which 

(1) AI R 1930 All. 112; 121 Ind, Oas. 546; Ind. Rul 
(1930) All. 162; (1930) A L J 394. 

(2) 55 Ind. Cas. 271; A I R 1920 Pat. 581. 

(3) 36 A 46; 23 Ind, Oas. 464; 11 ALJ 1015; AIR 
1914 AH. 536. 

(4) A I R 1937 Mad. 239; 165 Ind. Oas. 659; (936) 
M W N 957; 44 L W 528; 71 M L J 604; 9 RM 280;[L 
(4937) Mad, 320, 
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is provided for by O. XLI, r. 1, which is 
to the following effect— 

“Every appeal shall be preferred in the form of a 

Memorandum signed by the appellant or his Rleadgr 
and presented tothe Court or to such officer as it 
appoints in this behalf...," 
_ Similarly with regard to the Madras case 
it was said that it relates to the presen- 
tation ofan application for execution. We 
are of opinion, however, that what was held 
in the above cases is applicable with 
equal force ta the presentation of plaints. 
Order III, r. 1, contains a general provi- 
sion relating to procedure in Courte and 
is as much applicable to the presentation 
of suits asto that of appeals and applicas 
tions for execution. Order XLI,r.1 is in 
fact a combination of the provisions of s. 26 
and O, III,r.1. The presentation of every 
document in Oourt must, therefore, be 
governed by O. III, r. i. The presentation 
ofa plaint, memorandum of appeal or an 
application to the Munsarim of a Court is 
undoubtedly an “actin any Court” so that 
it is imperative that that presentation should 
be made by the party in person or by 
his recognised agent or by a Pleader. This 
view finds support from the decision of 
the Lahore High Oourt in Mian Bashir 
Ahmad v. Mrs. Mary Minck, (A. I.R. 1938 
Lahore, 698) (5), in which it was held that 
a Pleader who putsin an application on 
behalf of a litigant acts for him and 
cannot therefore, do so unless he is autho 
rized in writing by him, Similarly it was 
held by the Rangoon High Oourt In the 
matter of Filing Powers (Documents of 
Appointment) by an Advocate or Pleader, 
(I. L, R, 4 Rangoon, 249) (6), that an Advo- 
cate “acts” when he files a memorandum 
of appeal or cross-objections or any other 
document in a case. 

The learned Counsel for the appellant 
strongly relies on the case of Ali Moham- 
mad Khan v. Ishaq Ali Khan, (I. L. R. 54 
AIL, 57) (4), decided by a Full Bench of 
that Court. It wasno doubt held in that 
case that omission to comply with the pro- 
visions regarding the presentation of plaints 
is a mere irregularity and that if a person 
presenting it is not properly authorized, the 
presentation would be irregular and the 
Court would then have the discretion to 
allow the irregularity to be cured or not, 


(5) AI R 1938 Lah. 698; 179 Ind. Oas. 755; 40 
P LR 235; IL R (1938) Lah, 417; 11 R L 


325. 
(6) 4 R 249; 98 Ind, Cas. 15; A IR 1926 Rang. 215; 
5 Bur, L J 221, 

(7) 54 A 57; 134 Ind, Cas. 26! (1931) A LJ 
mi; AIR 193i All. 507; Ind. Rul. (1931) All, 794, 
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In that case a person. alleged to be under 
eighteen years of age filed a suit for pre» 
emption under the guardianship of his 
mother. The plaint was signed by the 
mother and by a Pleader appointed under 
a vakalatnama bearing her signature. On 
the plaintiffs minority being questioned by 
a rival pre-emptor the trial Court thought 
that because the plaintiff himself had been 
prosecuting éhe suit there wae no serious 
defect in the frame of the suit. The lower 
Appellate Oourt took a contrary view of 
the legal position of the plaintiff and re- 
mitted an issue for afinding on the question 
of minority. It was found that the plainte 
iff had attainetl m&jority before the insti- 
tution of the suit. Thereupon the lower 
Appellate Court dismissed thesuit. Their 
Lordships of the Allahabad High Oourt have 
ing regard to the equities of the case and 
considering the fact that the plaintiff had 
been prosecuting the suit im person re- 
manded the suit with direction to allow the 
plaintiff to amend the description of himself 
in the plaint and then dispose of it accords 
ing tolaw. In this case the learned Judges 
did not hold that O. III, r. 1, Oivil P. C. 
does not apply to the presentation of a 
plaint but only expressed a doubt on the 
point. Moreover, they themselves remark- 
ed— 

“Wedo not mean to imply that a plaintiff has 
the right to get his plaint presented by a man in 
the street.” 

They no doubtlay down that the pre- 
sentation of a plaint by a person not 
properly authorized would be an irre- 
gularity and that the Court would have 
discretion to allow the irregularity to be 
cured or not; but the stage at which the 
irregularity in the present case could have 
been cured has long passed. The appel- 
lant made no attempt whatever in the trial 
Court to get the irregularity cured and it 
is now too late in the day to cureit, the 
application being barred by time. 

The learned Counsel has 5 referred 
us to the case of Chandra Kant Hazra 
v. Rajani Kanta Das, (164 Ind. Oas. 442), 
(8). In this case also it was held that 
where a plaint has been filed by aPleader 
who has accepted the vakalainama which 
was not signed by the plaintiff the pre» 
sentation of a plaint is an irregular nye” 
sentation and the matter can be regula- 
rized in one manner, namely, by an order 
of condonation passed by the Court; but 
as we have just said, the stage at which 


(8) 164 Ind, Oas. 442; 39 O W N 534; 620 LJ 277; 
9 RO 211, : 
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the order of condonation could have been 
passed expired long ago. | 

It was argued that as the Court allowed 
Mr. Yusuf Husain and another Pleader to 
appear in the case, befere it on several 
dates, this amounted to condonation of the 
defect in the presentation of the applica- 
tion; but the fact that Mr. Yusuf 
Husain ‘was allowed to represent the plaint- 
iff in Court was presumably dae to the fact 
that the Court’s attention had not upto 
that time been drawn to the irregularity in 
the presentation of the application. In the 
Calcutta case relied on by the learned 
Counsel himself and just referred to it, 
was said— oe) ay: 

“But certainly a party will not be allowed to 
urge that he: himself has put the thing in order 
by altering or correcting the record himself 
without a reference to the Court.” 

The case of Purus Ram v, Juyuntee Per- 
shad, (1 N. W. P. Reports (1869) p. 95) (9), in 
which it was held that the filing of a 
written statement is not an appearance in 
Court, was also relied on by the learned 
Counsel for the appellant but tat case 
has no bearing cn the presentcase as no 
question of “appearance” is involved in the 
present case. 

We, therefore, see no reason to interfere 
with the order of the Court below and dis- 
miss this appeal with costs. 

De Appeal dismissed. 

(9) LN WPR 58. 


CALCUTTA HIGH COURT 
Appeal No. 580 of 1938 
April 16, 1940 
MOHAMAD AKRAM, J. 
Rani BASANTA KUMARI DASI 
AND OTHERS—PLaINTIFF3— APPELLANTS 
VETSUS 
JNANENDRA NATH GHOSH AND OTHERS 
—DrgenpANTs—RgsPoNn DENTS 

Evidence Act (I of 1872), ss. 35, 21 (1), 18—Certified 
copy from register of rent suits, if admissible under 
s. 35—Statement in it made by darpatnidar incon- 
nection with rent suit, subsequent to sale of darpatni 
interest, if admissible as admission against zemindar 
purchaser of darpatni interest —Sale certificate show- 
ing lands comprised in tenancy — Admissibility of, 
under s. 13 — Bengal Tenancy Act (VIII of 1885), 
8. 1@-A —Section, if excludes reception of sale certi- 
ficate in evidence. 

A certified copy from the register of rent suits con- 
taining various entries in a tabular form, would 
be admissible under s. 35, Evi. Act, as written by 
a public servant in the discharge of his official duty. 
However, the entry in it ofthe statement made in 
connection with rent suit instituted by the darpatnt- 
dara and others against the tenants, subsequent to 
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the auction sale of the darpatnt interest cannot be 
treated as relevant admission and proved against 
the zemindar who has purchased the darpatnt in- 
terest, under 3. 21 (1). 

eA sale certificate granted under O, XXI, r. 94, 
Civil P. O., showing the lands comprised in the ten- 
ancy, can be admitted in evidence under s. 13, Evi, 
Act, asa transaction by which the right to posses- 
sion of certain plot of land as constituting the tenancy 
lands was recognized. 

A sale certificate cannot be treated as an instru- 
ment of transfer by the tenant under s. 18-A, Ben. 
Ten, Act. Section 18-A, does not exclude the reception 
of a sale certificate in evidence, 


A. from appellate decree of the Dis- 
trict Judge, Jessore, dated January 14, 1938. 
e Messrs. Gopendra Nath Das, Beraj 
Mohan Roy, Ramendra Mohan Chatterjee 
a Jogesh Chandra Roy, for the Appel- 
ants. 


Judgment.—This is an appeal by the 
plaintiffs against the decision of the District 
Judge of Jessore confirming the decision of 
the Munsif of Magura in a suit for recovery 
of arrears of rent from 1340 to 1343 B.S. 
at a jama of Rs. 20-60 per year and for 
cesses and damages. The case of the plain- 
tiffs was that they were the zamindars, that 
under them were the putnidars and that 
under the putnidars were the darputnidars 
the immediate landlords of the holding 
bearing the jama of Rs. 2C-6-0 aforesaid. 
That the patnidars auction purchased the 
darputni interest in November 1927 and 
the zamindars auction purchased the patat 
interest in May 1933; that the zamindars 
thus became the direct landlords of the 
aforesaid holding; that the holding com- 
prised the lands of khatian No. 228 only 
of Mouza Bhawanipur for which the rent 
claimed had fallen into arrears as aforesaid. 
Defendants Nos. 8,15, 16 and 17 alone con- 
tested the suit and their plea intér alia 
was that there was only one holding bearing 
a jama of Rs, 20-60 not only for the 
khatian No. 223 of Mouza Bhawanipur but 
also for khatian No. 260 of Mouza Balava- 
_drapur and for the khatian No. 496 of 
Mouza Jasamantapur and that there was no 
arrears of rent due. The learned Munsif 
found that the three khatians constituted 
one jama as alleged by the defendants but 
that the rent forthe year 1340 B. S. only 
had been paid and upon those findings he 
decreed the suit partially. 


The plaintifis thereupon appealed but 
without success. They then brought the 
present second appeal to this Court. No one 
‘appears for the respondents. The only 
point that has been raised before me on be- 
alf of the appellants is that the Oourts 
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below committed an error of law in admitə 
ting two documents, Exs. O and D into evi- 
dence and in relying upon the same, 
Exhibit O is a certified copy from the 
register of rent suits and contains various 
entries in a tabular form. This register, 
in my opinion, would be admissible under 
s. 35, Evi. Act, as written by a public 
servant ia the discharge of his official duty. 
The question, however, is whether the entry 
in it made in connection with rent suit 
No. 1390 of 1930 instituted by the dar- 
putnidars and others against the pre- 
decessor-in-interest of the contesting defen- 
dant containing the following particulars: 

“For arrears of rents, cesses, damages and interests ° 
of a jama of Rs 20-6-0 in village Bhawanipur, etc., 
for the years 1333-34 B, S. Section 148, Ben. Ten. 
Act, khatians Nos. 228, 496, and 260,” 
was admissible in evidence on behalf of 
the defendant. In my opinion, the above 
statement made by the darputnidar in 1930 
subsequent to the auction sale of the 
darputni interest in 1927 could not be treat- 
ed as relevant admission and proved against 
the present plaintiff under s. 21 (1), Evi. 
Act, and the Court below therefore should 
bave excluded from its consideration this 
entry in Ex. O while deciding the case. 

As regards Ex. D, it is‘a sale certificate 
showing the lands of the tenancy as lying 
in Kismet Sarabaria and village Bhawani» 
pur. This sale certificate was granted on 
June 24,1921 under O. XXI, r. 94, Civil 
P.O., to one Adiluddi (the predecessor-in- 
interest of the contesting defendants) in 
connection with his auction-purchase in 
execution of his own money decree against 
the former tenants of the land, namely, the 
Ghoseg, and it was tendered in evidence by 
the defendants in support of their claim 
regarding the lands comprised in the ten- 
ancy. In my opinion, this document was 
rightly admitted in evidence under s. 13, 
Evi. Act, as a tramsaction by which the 
Tight to possession of certain plot of land as 
constituting the tenancy lands was recog- 
nized. I am not impressed by the argument 
that s. 18-A, Ben. Ten. Act, excludes the 
reception of this document in evidence. A 
sale certificate cannot be treated as an 
instrument of transfer by the tenant under 
that section. The objection raised by the 
appellants in regard to the admissibility of 
Ex. D therefore fails. In view of the deci- 
sion in Indu Bhusan Basu v. Jatindra 
Nath (1), Lam not disposed to give effect 
to the suggestion that the question of the 
lands comprised within the tenancy may 
é Oe W N 244; 114 Ind, Oas. $148; Ind. Rul, (1929) 
alı . - e 
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be kept open between the parties. Apart 
from the entry in Ex.*C to which objection 
is taken, I find there are other evidences 
on the record which are sufficient tosup- 
port the decision of the Court below. I do 
not think it necessary therefore to send 
back the case for a reehearing of the avpeal. 
I accordingly dismiss this appeal and 
affirm the judgment and decree of the Court 
below. As there is no appearance on behalf 
of the respéndents, there will be no order 
for costs in this appeal. 
8, Appeal dismissed, 
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Yorks AND Guuraw Hasan, JJ. 
JAGDISH NARAIN— PLAINTIFE— 
APPELLANT 
versus 
BISHUN DATT AND oTHERs— DEFENDANTS — 
z RESPONDENTS 

Limitation Act (IX of 1908), 3.9 7—Hindu minor 
brother—Alienation by mother guardian — Suit to set 
aside alienation—Suit barred against elder brother— 
Whether barred against younger. 

Tn all cases to which the terms ofs. 7, Lim. Act, 
are strictly applicable that section bars a suit bya 
younger minor member of a joint Hindu family in a 
case where an elder brother having become major 
and having therefore also become manager of the 
joint family, has failed to institute a suit within 
te period of limitation applicable to him. [p. 829, 
col. 2. 

There can he no doubt that the right of the members 
of the joint Hindu family consisting of two brothers 
to institute a suit to recover the property alienated 
by their mother as their guardian and in the posses- 
sion of a third person, is a right jointly enjoyed by 
them and they must be regarded as persons jointly 
entitled to institute the suit. There is no justifica- 
tion for holding that the manager of the joint Hindu. 
family consisting of these two persons is not capable 
of giving a discharge or release of the right to 
institute such a suit. On the failure of the elder 
brother to institute a suit within the period of. 
limitation prescribed for a suit by him, the right of 
suit for the recovery of this property becomes barred 
not only against him but also against the other 
members of the Hindu joint family and it cannot be 
said that the younger brother has a separate individual 
right to institute such a suit. [p. £30, col. 1.1 

{Case-law referred to.) 


S.C. A. against the order of the Addie 
tional Judge, Small Causes and Additional 
Civil Judge of Lucknow, dated March 30, 
1937. A 

Mr. D. P. Khare, for the Appellant, 

Mr. Parmatma Saran Dwivedi, fcr Res» 
pondents. 


Judgment.—This is a second appeal by 
Jagdish Narain plaintiff whose suit to 
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“recover possession of land by 
‘constructions and for price of patawar 
grass was dismissed by the Munsif, Havali, 
Lucknow, whose decree was confirmed in 
‘appeal by the Additional Civil Judge of 
Lucknow. i 

The plaintiff is the son of one Parshotam 
Narain who is said to have died in or about 
the year 1918. Parshotam Narain was the 
Owner of an ancestral share in village 
Bhilawan which included the Plots in Suit 
Nos, 546 and 547 measuring respectively 
13 biswasand 14 biswas. On the death of 
Parshotam Narain his two sons, Jagdish 
Narain plaintiff and Hirday Narain defene 
dant No. 4, were minors and Mst. Binda 
Dei his widow became their certificated 
‘guardian. It was said by the plaintiff that 
in 1925 the defendants Nos. 1 to 3 took 
illegal possession of these plots and cons» 
tructed 40 residential quarters thereon. It 
has been found that in fact Mst. Binda 
Devi their certificated guardian through her 
General Agent Obhhote Lal on January 
23, 1920, executed a deed of perpetual 
lease in favour of the father of thé defen- 
-dants Nos. 1to3 in which the rent of the 
Plots was fixed at Rs. 12 per annum which 
rent had admittedly been paid thereafter. 
The defendants Nos. 1 to 3 claimed to 
have acquired title by adverse possession 
both tothe land covered by the construc- 
tions and also to the whcle of the two plots. 

They further contended that as the elder 
` brother of the plaintif Hirday Narain, 
who had been impleaded as defendant 
No. 4 in the suit, had been manager of 
‘the joint family Property and was bound 
to institute a suit either within 12 years 
‘of the date of dispossession by the defen- 
dants or within three years of his attaining 
‘majority on November 8, 1930, had failed 
to institute any suit, the present plaintiff 
was barred from instituting the present 
‘suit for possession of the plots. For the 
plaintif it was contended that Mst. Binda 
Dei’s agent was not competent to execute 
this deed of perpetual lease which was 
invalid as being unstamped and unregis« 
‘tered. 

By the trial Court it was held that Ohhote 
‘Lal was competent to give the lease of the 
plots in suit and that the defendants Nos. 
l to 3 had acquired a prescriptive title to 
-hold*the plots as permanent lessees on pay- 
ment of Rs. 12 per annum, that tbe lease 
was Invalid and that the plaintif’s suit 
‘was barred by time. 
| In the lower Appellate Court, as is stated 
in the judgment of the learned Additional 
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Oivil Judge only two points were argued 
first that the defendants Nos. 1 to 3 had 
failed to prove the power-of-attorney which 
was said to have authorised Chhote Lal to 
~ execute this perpetual lease, and secondly 
that the suit was not barred by limitation, 
On both these points the learned Additional 
Civil Judge held against the plaintiff-ap- 
pellant, and therefore confirmed the deci- 
sion of the trial Court dismissing the suit. 
The important point to be remembered 
in the present appealis that the execution 
of this unregistered perpetual lease in 
favour of Murli Dhar fatherof the defen- 
dants Nos. 140 3 by Ohhote Lal on January 
“23, 1920, was proved. It follows therefrom 
that the dispossession of the plaintiffs has 
to be taken as beignning from that date, 
and therefore a suit for the recovery of 
Possession must necessarily be barred after 
January 22, 1932, unless by the application 
of ss. 6 and 8 of the Lim. Act it 
could be extended asfaras the date on 
which the suit was actually instituted, the 
January 20, 1936, 
In this case we have listened to a con- 
siderable amount of argument in regard to 
the validity of the deed of perpetual lease, 
Ex. A-l and also the proof of the power- 
of-attorney Ex. A-20, on the authority of 
which Chhote Lal general agent of Mst, 
Binda Dei was said to have executed the 
lease. Learned Counsel for the appellant 
contended that the defendants Nos. 1 to3 
had failed to prove that Ohhote Lal had 
any authority to execute the lease. In 
regard to the power-of-attoney the facts 
were that the original power-of-attorney 
would necessarily have been in the posses- 
sion of Chhote Lal unless he was called 
upon by his master to return it. Actually 
Chhote Lal was dead and the presumption 
would be that this document would bein 
the hands of Chhote Lal’s heirs. In order 
to be able to lead secondary evidence of 
this document the defendants Nos. lto 3 
had to give notice under s. 66, of the Indian 
Evi. Act, had they only gave notice to the 
plaintiff. It must obviously be doubtful 
whether this power-of-attorney was within 
the possession or power of the plaintiff, and 
therefore it was contended that the defen- 
dants Nos.1 to 3 had not put themselves in 
a position which entitled them to lead 
secondary evidence. It has been argued 
however, and cases have been quoted in 
support of the proposition, that unless such 
a point is raised in the trial Court, it is too 
late inappeal, much more so in second 
appeal, toraisein regard to a document 
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which had been ‘admitted the point that the 
party on whose behalf it was admitted did 
mot put themselves in a position to claim 
its admission. Secondly it was argued 
‘that even if the defendants Nos. 1 to3 put 
themselves in a position which entitled them 
to produce secondary evidence of the power- 
of-attorney, Ex. A-20is not a copy but a copy 
of a copy, and therefore it is not secondary 
‘evidence within the purview ofs. 63 of the 
Indian Evi. Act. On this point it would 
have been sufficient to say that an original 
copy of that power-of-attorney was present 
on the file of a guardianship case which was 
‘called for and produced, before the trial 
‘Court, and therefore the copy on which 
that Court really acted was not a copy of 
the copy but the copy itself, We would not 
have been prepared to reject Ex. A-20 on the 
ground that it is a copy of thecopy because 
we regard Ex. A-20 as only representing on 
the file of the trial Court the copy which is 
in the file of the guardianship suit and was 
there marked by the Court as having been 
‘compared with the original. A further 
point was argued that even if the defene 
dants Nos. l to 3 were entitled to lead 
secondary evidence of this power-of-attorney 
there was a burden on them nontheless 
to prove due and intelligent execution of 
the power-of-attorney. On this point hows 
ever reference was made for the defendants- 
respondents Nos. 1 to 3 tos. 89, of the 
Indian Evi. Act which provides that : 

“The Court shall presume that every document, 
-called for and not produced after notice to produce, 
“was attested stamped and exucuted in the manner 
required by law.” 

There might, of course, be a doubt as to 
whether this goes as far as is necessary in 
order 10 validate and put on a completely 

satisfactory footing a document executed 
by a pardanashin lady, The fact howe 
ever, does remain ,th#t it is free from 
doubt that Ohhote Lal did act for 
years as general agent of Mst. Binda 
‘Dei, It was pointed out on behalf of the 
appellant that in any case this lease requir- 
ed the sanction ofthe District Judge under 
the provisions of s, 29 of the Guardians and 
Wards Act. Absence of this sanction 
would, of course, render the lease invalid 
and therefore, voidable, but learned Ooun- 
sel for the appellant sought to contend that 
the document was completely void as 
executed without authority, and therefore 
he argued thatthe other questions raised 
of ratification and estoppel could not 
arise. 

All this argument in regard to the exes 
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cution of the lease however admittedly 
leads nowhere unless it Be first found that the 
plaintiffs suit was instituted within limita- 
tion. As we have already pointed out it 
makes little difference in the present case 
whether the suitso far as limitation goes 
was framed asa suit to recover possession 
of property of which the plaintiff and his 
elder brother had lost possession in , 1920 
orit be treated as a suit to avoid the 
transfer made by the guardian. The suit 
was not framed inthe latter form. Had it 
been so framed it must have been insti- 
tuted by the elder of the two sons of Pare 
sholam Narain, Hirday Narain, within 


° three yearsof his gttaining majority under 


Art, 440f the Lim. Act. Failing a suit by 
Hirday Narain, prima facie it would be 
competent for the present plaintiff to 
institute this suit within three years of the 
date on which he attained majority, which 
appears to have been January 20, 1933, 
but the question would arise in that case 
whether Hirday Narain not having institu- 
ed a suit, the suit by Jagdish Narain was 
not barred in view of the provisions of 8. 7 
of the Lim. Act. On the other hand the 
suit having been actually filed as 4 sult 
merely for recovery of possession the period 
of limitation under Art. 142, of the Lim. 
Act was 12 years from the date of dispose 
session and this period would have expired 
on January 22,1932, Hirday Narain had 
become a major on November 8, 1930, and 
would have obtained no extension of time 
for instituting a suit. His younger brother 
Jagdish Narain might possibly have been 
able toclaim an extension of three years 
under ss.6 and 8 ofthe Lim. Act from the 
date of his majority but that again would 
be subject to the provisions of s, 7, of the 
Lim. Act. 

The only real „question therefore for 
decision inthe present case is whether in 
view of the fact that no suit was instituted 
at any time bythe elder brother and 
manager of the joint Hindu fgmily Hirday 
Narain anda suit by him is barred by 
limitation, it iscompetent for the younger 
brother Jagdish Narain to maintain the 


. present suit which in his case, if he has an 


independent right, isnot barred by limita- 
tion. Itis because of the view that we 
take on this point that we have not copsi- 
dered it necessary tocome to any findings 
on the numerous other points which have 
been raised inthis appeal and cursorily 
indicated above. 

Section 6 of the Lim, Act provides that : 

“Where a person entitled to institute a suit......... 
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is at the time from which the period of limitation 
isto be reckoned, a miner, or insane, or an idiot, he 
may institute the suit........ ...within the same period 
after the disability has ceased as would otherwise 
have been allowed from the time prescribed there- 
for inthe third column of the first schedule.” 

Section 8 provides special limitation on 
the general rule in s. 6 and provides 
that : 

“Nothing in 8,6 orin s. 7 applies to 
enforce réghts of pre-emption, or shall 
to extend, for more thun three years from the 
cessation of the disability or the death of the 
person affected thereby, the period within which any 
suit must be instituted or application made.” 

This is the section which lays down the 
ne years’ rule. Under s. 7 it is provided 
that : 

“Where one of several pertons ‘jointly entitled to 
institute a suit or make an application for the execu- 
tion of a decree is under any such disability.” 
{that is minority, insanity or idiocy) 

“and a discharge can be given without the con- 
currence of such persop, time will run against them 
all; but, where no such diecharge can be given, time 
will not run as against any of them untill one of 
them becomes capable of giving sach discharge with- 
out the concurrence of the others or until the dis- 
ability has ceased.” 

The effect of this section in the present 
case is that if it be held that the elder 
brother Hirday Narain who became major 
in 1930 was capable of giving a discharge 
within the meaning of s. 7, then the period 
of limitation for filing the present suit 
finally expired not only as against Hirday 
Narain but also as against Jagdish Narain 
plaintiff on January 22, 1932. . 

The question for decision is a pure quet- 
tion of law and anumber of cases have 
been quoted tous. It is conceded that all 
the High Courts with the exception of the 
Allahabad High Court give a wide signi- 
ficance tothe word “discharge” and inter- 
pret it as including discharge of the right 
to institute a suit. This interpretation of 
the section is clearly supported by the 
wording of s. 8, because ifs. 7 did not ine 
clude suits other than suits for debt (as held 
in some cases of the Allahabad High 
Court) there would have been no necessity 
in s 8 to make any reference in connec- 
tion with s.7 to suits to enforce rights of 
pre emption. 

For the plaintifi-appellant reliance was 
placed in the first instance on Ganga Dayal 
v. Mani Ram (1. L. R. 31 All., 156) (1). In that 
case the certificated guardian of two Hindu 
min®rs sold certain property of the minors 
without the sanction of the District Judge. 
Within three years of his attaining majority 
the younger ofthe two minors, who were 
brothers, sued to avoid the sale. The elder, 


(1) 31_A 156; 1 Ind. Oas.824; 6 A L J 62: 


suits to 
be deemed 


5 . 
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however, had come of age several years: 
earlier and had taken no steps to repudiate 
the transaction. It was held that “the suit 
was mot barred by limitation,” on the view 
that the elder brother had never acted as- 
manager and that all he did was to remain 
inactive without taking any step to recover- 
possession of the property or set aside the : 
transanction which was completely against - 
the interest of himself and his minor. 
brother. The learned Judges held, 

“on the whole we havecome tothe conclusion that : 
the plaintiff No. 1 (the elder brother) was not. 
capable of giving a discharge without the con- 
currence of plaintiff No. 2 within the meaning of: 
s. 8 of Act XW of 1877, The consequence is that. 
etime did not run against either of the plaintiffs. 
and the suit is maintainable,” 

In a subsequent case of the same High. 
Court which went up to the Privy Council, 
Jawahir Singh v. Udai Parkash (53 I. 
A, 36) (2) the view had been taken thats. 7 
of the present Lim. Act was limited in its 
application to those matters, debts and the. 
like, to which the word ‘‘disharge” is in its. 
most ordinary sense applicable. On that: 
ground a certain suit by one of two brothers: 
to set aside a transfer by the father and 
manager of the joint family property in the 
lifetime of the father was held to be within 
time, although the elder had not instituted: 
such a suit within limitation. In the Privy 
Council the suit was also held not to be: 
barred by time, probably because it was 
conceded by learned Counsel that the suit 
could not be barred. In the judgment 
their Lordships wrote that on the question 
of limitation they concurred with the view: 
of the High Court, and this decision was- 
interpreted in two latter Allahabad cases, 
Sheonandan Prasad v. Mst, Tahiran Bibi 
(A. I, R. 1930 All. 861) (3) and Raghunath 
Prasad v. Jwala Prasad (A. I. R. 1931 
All., 378) (4) as meaning that the Privy 
Council had accepted the view of s. T 
expressed by the Hig! Oourt. O-vher High. 
Courts examining these cases have come 
to the conclusion that nothing more was. 
meant than that their Lordships concurred 
with the High Court in the decision that 
the suit was not barred by limitation as 
indeed they must almost necessarily have 
done, since that point was conceded by 
learned Oounsel for the appellants, although 
not on the ground stated in the High Oourt's 

(2) 53 I A 36; 93 Ind, Oas, 216; 24 A L J 97; AI R 
1926 P O 16; (1926) M W N 197; 50M L J 314; 30 W` 
N 365; 48 A 152; 43 O L J 374; 30 O W N 698; 28 Bom. 
L R851(P 0). 

(3) A I R 1930 All. 861; 130 Ind. Oas. 691; (1930) 
ALJ 852; 52 A 768; Ind. Rul. (1931) All. 307. 

(4) ATR 1931 All. 378; 135 Ind. Oas. 116; 15 R D 
5p7; L R12 A 288 Rev; Ind. Rul, (1932) All. 4. 
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judgment.’ In “a later judgment of the 
‘Allahabad High Court Anrudh Rai v. Sant 
Prasad Rai (A. I. R. 1935 All, 746 (2)) (5) 
the narrow view of section has been enbirely 
. given up without its even being discussed. 
It would seem therefore that even in 
Allahabad the narrow interpretation of 3. 7 
-as applicable only to matters of debts no 
longer holds the field. Learned Counsel for 
the appellant conceded that in Bombay, 
Madras, Patna and Lahore the more elastic 
-view of s.7 is the one which prevails. 


On behalf of the respondents Nos, 1 to 3, . 


apart from the recent Allahabad case, rə- 
iance has been placed on Jaddu Padhi v. 


‘Chokkapu Boddu (A.I. R. 1934 Mad., 469)° 


(6) in which the head-note runs : 

“Where two brothers sue for a declaration that a 
-gale by their mother is invalid and if one brother 
„comes of age and allows three years to pass before 
-guing, time has run against the younger brother 
also.” 

In this case there was some discussion of 
the Privy Council decision in Jawahir 
Singh v. Udai Parkash (53 I A., 36) (2) but 
it was considered that it had been misinter- 
preted. 

In a Full Bench case of the Patna High 
Court, Karan Singh v. Mst. Tetar Kuer (A. 
I. R. 1937 Pat., 435) (7) it was held that 

“in an undivided Hindu family governed by the 
Law of Mitakshara, an elder brother who has attained 
„majority and is the manager of the family can with- 
out the concurrence of his minor brother or brothers 
give up the right to sue for the recovery of pro- 
“perty which has been improperly alienated by their 
guardian at a time when allthe brothers were 
minors. Hence a suit to recover such property, if 
barred against the major elder brother who is karta, 
-is also barred against other minor brothers", 


It was also held that 

“the terms, ‘discharge’ in s. 7 of the Lim, Act 
does not mean merely a discharge of pecuniary 
cliability, but has a wider significance and includes 
.a release of rights in immovable property such as 
-even the equity of redemption or 8 release of other 
rights, as for instance a righf to institute a suit.” 


In Bombay in Bapu Tatya Desai, minor 
-by his guardian Rau Tatya Desai v. Bala 
Ravji Desai (I. L. R. 49 Bom., 446) (8) the 
.same view has been taken. In that case 
three brothers, members of a joint Hindu 
family, sued in 1915 to recover possession 
cf property after setting aside a sale deed 
passed by their mother during their 


(5) ATR 1935 All. 746 (2); 155 Ind. Oas, 569; 1935 
RD 1-2;7 R A 947; 1935 A LJ 838. 

(6) A ÍR 1934 Mad. 469; 150 Ind. Cas, 76; 33 L 
W 795; (1934) M W N 635; 67 M L J 27; 58 M 
155; 6 R M 6:0, 

(7) A 1R 1937 Pat, 435; 170 Ind. Oas. 362; 18 P 
L T 385; 3 B R717; 10 R P 103; 16 Pat. 422. 

TY 45 B 446; €9 Ind, Cas, 759; 22 Bom. L R 
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minority on July 28, 1905. Plaintiffs 
Nos, 1 and 2 were minors and plaintiff No, 3 
was more than 21 years of age at the date 
of the suit, The suit was held barred as 
against plaintiff No. 3, but, a question 
having arisen whether it was barred as 
against plaintiffs Nos. 1 and 2 under s. 7 of 
the Indian Lim. Act, 1908, it was held : 

“It was barred as against plaintiffs Nos. 1 and 2 
also, inasmuch as plaintiff No. 3 on his* aftaining 
majority became manager of the joint family and 
as such could give a valid discharge and acquit- 
tance of all claims against the defendants without 
the concurrence of the minor plaintiffs.” 

It was remarked by one of the Judges that 

“the main object of the Legislature in s. 7 is to 
limit the indulgence which is otherwise given to 
minors, so that $f these are several minors who can 
claim the benefit of s. 7, that concession does not 
extend to cover the whole period of time up to the 
youngest of the minors becoming a major, but can 
only be availed of by the eldest of them.” 

It is obvious that this gives a wide 
interpretation to s. 7 df the Lim. Act. 

In another case of the Bombay High 
Court, Supdu Daulat Singh Daji Patil v. 
Sakharam Ramji alias Daulat Ramji (I L. 
R. 52 Bom., 441) (9) it was held that 

“under s. 7 of the Indian Lim. Act, 1908, a 
manager of a joint Hindu family can give a valid 
discharge without the concurrence of the minor 
members of the family in the case of an applica- 
tion to execute a decree, justas he can in the case 
of a suit, and the mere fact that one of the members 
is a minor will not prevent time running against 
all the members of the family”. 

Reliance was placed in this case on Bapu 

Tatya Desai's case (8) quoted above, 
“In the light of the general consensus of 
other High Courts as to the interpretation 
of s. 7 of the Lim. Act we feel no doubt that 
in al) cases to which the terms of s,7 are 
strictly applicable that section bars a suit 
by a younger minor member of a joint 
Hindu family in a case where an elder 
brother having become major and having 
therefore also beccme manger of the joint 
family, bas failed to institute a suit within 
the period of limitation applicable to him. 


Learned Counsel for the appellant in his 
repiy drew our attention to # single Judge 
ease of the Madras High Oourtin Aryakkandt 
Kunhi Kannan v. Kottiah Vazhayil Devaki 
(A. I. R. 1939 Mad., 907) (10) in which the 
learned Judge drew attention to the importe 
ance of considering the question whether 
the disabling provisions of s. 7, as apart 
from the general scope of the section which 
is covered by the above cases, are stricly 

(9)52 B 441; 110 Ind, Cas. 276; 30 Bom. L R 537; 
AIR 1929 Bom. 13, 

(10) A IR 1939 Mad. 907; 189 Ind, Cas, 167; (1939) 


awe 984; 50 L,W 562; 1939) 2 M LJ 619; 13 RM 
78. 
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applicable, The questions which would arise 
in this connection if the present case are, 
first whether Hirday Narain and Jagdish 
Narain were jointly entitled to institute the 
present suit and secondly whether Hirday 
Narain as manager of the joint family was 
capable of giving a discharge without the 
concurrence of Jagdish Narain, In our 
opinion, there can be no doubt that the 
right of the members of the joint Hindu 
family consisiing of Hirday*Narain and 
Jagdish Narain to institute a suit to 
recover the property in the possession of 
the defendants Nos, 1 to 3 is a right jointly 
enjoyed by them and they must be regard- 
ed as persons jointly entitled to institute the 
suit. Secondly we can see no justification 
for holding that the manager of the joint 
Hindu family consisting of these two persons 
was not capable of giving a discharge or 
release of the righé to institute such a suit. 
In our opinion it is clear that on the 
failure of Hirday Narain to institute a suit 
within the period of limitation prescribed 
for a suit by him, the right of suit for the 
recovery of this property became °barred 
not only against Hirday Narain: but also 
against the other members of the Hindu 
joint family and it could not be said that 
Jagdish Narain had a separate individual 
right to institute such a suit. 


We have no hesitation in holding that 
the present suit is barred by limitation in 
view of the provisions of s.7 of the Indian 
Lim. Act. The plaintiff's suit was therefore 
rightly dismissed. There is no force in this 
appeal which accordingly fails and is dis 
missed with costs. 


D. Appeal dismissed. 


aa a 


LAHORE HIGH COURT 
Second Appeal No. 1413 of 1939 
“January 4, 1940 
Din Monammap, J. 
Firm LORIND CHAND LACHHMAAN 
DAS— PLAINTIFR— A PPRLLANT 
versus 
PUNJAB NATIONAL BANK Lp,, 
SARGODHA AND aNnoTazER—DEFENDANTS— 
e RESPONDENTS 
Evidence Act (I of 1819), 8. 115—Some facts 
known to both parties—There can be no estoppel— 
Limitation Act (IX of 1908), Art. 145—Depository’s 
depository. : 
Section 115, Evi. Act does not apply to a case 
where the statement relied upon is made to a per- 
son who knows the real facts and isnot misled by 
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the untrue statement. There édan be no estoppel’ 
where the truth of the matter is known to both par- 
ties. Mohori Bibi v, Dharmodas Ghose (2), relied on, 

A depositary’s depositary is not contemplated in 
the Lim. Act. 150 Ind. Oas. 398 (3), 75 Ind. Oas. 
787 (4) and 69 Ind. Oas. 900 (5), distinguished. 


S. A. from the decree of the Additional 
District Judge, Shahpur at Mianwali, dated 
May 26, 1939. 


Messrs. Ratan Lal Chawla and Gosain: 
Kundan Lal, for the Appellant. 


Mr. M. L. Puri, for the Respondent: 
(Bank), 


Judgment.—The suit out of which this: 
“appeal has arisen was instituted in the fol- 
lowing circumstances: In August 1929, the: 
firm Lorind Chand Lachhman Das deposit- 
ed 14 bales of cotton with Jawanda Mal for 
safe custody. Jawanda Mal’s lease of the- 
factory in which these bales were lying ex- 
pired, and they were consequently transe 
ported to the factory of cne Tara Ohand. 
One Jawahar Mal obtained a decree against: 
Tara Ohand and inthe execution of his de- 
cree these bales along with some other pro- 
perty, with which we are not concerned, 
were attached. The Punjab National Bank 
Ltd. raised an objection to that attachment 
on the ground that the property attached 
did not belong to Tara Chand but was in its 
possession. These objections were however: 
dismissed. It is further evident that Tara 
Chand was inthe meantime adjudged an 
insolvent and the Receiver in insolvency 
took possession among other things of 167 
bales of cotton including these 14 bales. On 
October 1. 1930, he sold the whole pro- 
perty including these bales for Rs, 7,777¢15-0: 
In the meantime, on April 28, 1930, 
the Bank instituted a suit for a declaration 
that the property attached in executicn of 
Jawahar Mal’s decree against Tara Chand: 
was not liable to sattaghment and sale. On 
December 4, 1930, the Baak instituted 
another suit against the same persons for 
recovery of Rs. 12,711 10-9 by way of 
damages. The former suit was decreed in, 
favour of the Bank on July 30,1931 and 
the latter on August 13, 1932. From these 
decrees Jawahar Mal preferred two appeals 
to this Court; Civil Appeals Nos. 1386 of 
1931 and 1786 of of 1932, Jawahar Mal 
v. Punjab National Bank Ltd, Sar- 
godha (1). Both these apneals were 
disposed of by one judgment by a Divi- 
sion Bench of this Oourt on January 
3, 1936, The appeal against the declara- 


(1) 166 Ind, Oas, 521; A IR 1936 Lah, 524; 17 L 
668; 39 P LR 68; 9R L 397. 
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tory decree was dismissed, while the appeal 
against the decree for damages was allow- 
ed only to this extent that the amount was 
reduced to Rs. 9,392-4-0. On July 30, 1936, 
the firm Lorind Ohand lLachhman “Das 
instituted the present suit against the 
Punjab National Bank Ltd., and Jawanda 
Mal for recovery of Rs. 1,697-4-0 as the 
price of 14 bales of cotton which asstated 
above had been lying with Jawanda Mal 
on their account and of which the price 
had been realized by the Punjab National 
Bank, It may be remarked here that the 
Bank had, instead of paying the price of 
these bales cf cotton to the firm Lorind 
Chand Lachhman Das, credited Jawanda 
Mall's account with the amount so received 
on the ground that Jawanda Mal had pawn- 
ed these bales with it. This suit was resist- 
ed by the Bank on various grounds, The 
Subordinate Judge who tried the suit de- 
creed it against Jawanda Mal but dismiss- 
ed it against the Bank, mainly on the 
ground that the plaintiff firm was estopped 
by virtue of the sale effected in their favour 
on October 1, 1930. The District Judge on 
appeal maintained the decree of the Oourt 
below holding that there being no privity 
of contract between the plaintiff frm and 
the Bank, the plaintiff had no cause of 
action against it. 

In my view, the decision of both the 
Courts below is wrong on the question of 
estoppel as well as on the question of ab- 
sence of cause of action. In the matter of 
estoppel, all that is pleaded against the 
plaintiff firm is that in the sale held by 
the Official Receiver on October 1, 1930, 
the plaintiff firm purchased 167 bales of 
cotton including the 14 bales now claimed 
by it. This however is not enough. In 
the first place, the property that was put 
to auction by the Receiver in insolvency was 
described to be that of, Tara Ohand and 
the plaintiff firm prfrchased it as such. 
Secondly, nothing that was done by the 
plaintiff firm amounted to a declaration, 
act or omission intentionally causing or 
permitting the Bank to believe that the 
property did not’belong toit and to act 
upon such belief, and unless this is so, 
s. 115, Evi. Act does not come into play. 
Moreover, there is no estoppel if the true 
facts are known to the person who pleads 
estoppel in his defence, Reference in this 
connection may be made to Mohort Bibi 
v. Dharmodas Ghose (2). In that case it 
was held in very clear terms by their 

(2) 30 03539; 30 I A114; 7 C W.N 441; 8 Sar, 374; 5 
Eom. LR 421 (P 0), 
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Lordships of the Privy Council that a. 115» 
Evi. Act does not apply to a case where 
the statement relied upon is made to a 
person who knows the real facts and is 
not misled by the untrue statement. There 
can be no estoppel where the truth of the 
matter is known to both parties. So far 
as the Bank is concerned, it was aware of 
the fact that the 14 bales of cotton in 
dispute did belong to the plaintiff firm’ and, 
this being sos it could not be misled by anye 
thing done by the firm in the matter of the 
sale by the Receiver. 

Similarly, the District Judge was wrong 
in holding that the plaintiffhad no cause 
of action against the Bank. It is reliably 
established that tHe Bank knew that the 
14 bales of cotton belonged to the plaintiff 
even so far back as November 29, 1929 
when two inventories, Exs., P. 16 and P, 
16-A, were prepared by the Bank itself of 
the goods lying in their charge, In both 
the documents it was clearly said that 
the 14 bales of cotton belonged to the 
plaintiff firm, Not only that, throughout 
the previous jitigation the Bank relied on 
the position that the 14 bales of cotton 
belonged to the plaintiff firm and that it 
was with their consent that steps were being 
taken for their release from attachment. 
Itis further clear that the Bank in the 
previous litigation represented itself to be 
the bailee of these goods and on that 
basis invoked in its aid s. 180, Contract 
Aet, in order to establish its right to rea: 
lize damages on account of these 14 bales 
also. The following passages in the judg- 
ment delivered by the Division Bench of 
this Court on January 3, 1936 support these 
conclusions : 

“(a) There is also the significant circumstance 
that both Amir Ohand and Lorind Ohand when 
examined in the case did not raise any objection 
to the Bank’sright to have their bales released from 
attachment. 

. (b) Granting that Jawanda Mal was the gratuitous 
bailee of 96 bales on behalf of Makhan Mal Amir 
Ohand and Lorind Ohand Lachman Das respectively, 
and that the Bank, being in possession on behalf 
of Jawanda Mal, had no higher title in these bales 
than Jawanda Mal himself, the Bank is entitled to 
recover damages for their wrongful seizure from its 
possession. 

(c) It is thus clear that the plaintiff has not only 
a locus standi to sue for recovery of damages for 
the loss caused in respect of the entire quantity of 
cotton in dispute, but the true measure of damages 
is the full value of the goods, assessed according 
to the market rate prevailing at the time of the at- 
tachment.” 

It is obvious therefore that the Bank 
was allowed damages on account of the 
plaintiff firm as well and consequently 
this was a clear case of money payable 





uch cause of action existed. 


Jawanda Mal could 


832 TT  BOFIA BI BI SAHHBA v. VASUDEVA OHeTfy (MADR.) 


‘py thedefendant to the plaintiff for money 
received by the deféndant for the plaintiff's 
‘use, as contemplated in Art, 62, Lim. Act. 


‘The plaintiff firm therefore had a cause of 


action against the Bank and the suit could 
not be thrown out on the ground that no 
Counsel for 
the Bank contends that the Bank was a 
pawne¢e,in good faith and that its case was 


consequently covered by s. 178, Oontract 


Act. I however am not dispoged to agree. 
in ‘no circumstances 
be treated asa mercantile agent and even 
if he was so, the Bank’s knowledge of 
the true state of affairs disentitled it to 
tbe benefit of that section, This however 
does not set the matter at rest. ft is 
still to be seen whether the plaintiff firm 
is entitled to recover the whole amount 
claimed by it. As stated above, the suit 
falls within the purview of Art. 62, Lim. 
Act, and the terminus,a quo in that article 
is the date when the money is received. It 
is reliably established that the amount of 
Rs. 7,777-15-0 was received by the Bank on 
September 14, 1931 and the balance was 
recovered on April 28, 1936. It is admit- 
ted that of the amounts so received the 
plaintiff firm was entitled to Rs. 786-3-0 
out of the first sum and Rs. 911-1-0 out of 
the second sum. The present suit therefore 
is clearly time-barred so far as the first 
item is concerned and the firm’s suit to 
that extent must fail. The suit relating to 
the second item is within time and the firm 
is entitled to a decree to that extent. 

It may be remarked that Counsel for the 
firm contended that Art, 145, Lim, Act 
applied to the facts of the present case but 
I do notagree. Article 145 applies to the 
case of a depositary or pawnee and in this 
case it cannot at all be argued that the 
Bank was either a depositary or pawnee on 
behalf of the ‘plaintiff firm. A depositary’s 
depcsitary is not contemplated in the Act. 
Counsel for the appellant however relied in 
this connection on Bibhu Bhusan v. Anadi 
Nath (3), Lakshmichand v. Duli Chand (4) 
and Promotho Nath v. Prodymno Kumar (5). 
Apart from the fact that Promotho Nath 
v, Prodymno Kumar (5) was dissented from 
in Bibhu Bhusan v, Anadi Nath (3), none 
of these cases is in point. The Calcutts case 
laid down that the heirs of the depositary 
suffer from the same disadvantage as the 


depositary himself and the Nagpur case 
(3) 61 0119; 150 Ind. Sas, 398; A1R1934 Oal. 87; 
580 L J 502;6R O 847. 
(4) A IR 1924 Nag. 12; 75 Ind, Oas. 787. 
(5) A I R1921 Oal.416; 69 Ind, Oas, 900; 260 W N 
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related to a sapurddar appointed by the 
Court, I accordingly allow this appeal to 
this extent that I pass a decree for 
Rs.911+1-0 in favour of the plaintiff firm 
atvainst the Punjab National Bank Ltd., but 
in view of the fact that the plaintiff firm 
was also not free from blame in not giving 
a definite warning to the Bank at the 
opportune moment, I make no order as to 
costs. ; 


D. Appeal parily allowed. 





MADRAS HIGH COURT 
Appeal No. 68 of 1937 
May 2, 1940 
Somayya, J. 
SOFIA BI BI SAHEBA—ApPRLLANt 
` Vvrsus 
VASUDEVA CHETTY AND ANOTHER— 
” RESPONDENTS 
Easementa Act (V of 1882), s. 33, Expl. II— 
Plaintiff enjoying free light and air through 
windows for fifty yeara—Defendant blocking windows 
by building wall—Plaintiff has right of action even 
af defendant's act has not caused actual damage. 
Where an owner of a house has been enjoying 
free light and air through certain windows for over 
fifty years and another person has by putting 
a wall in front of the windows blocked them, 
the owner of the house has a cause of action 
against such other person even if his action has 
not caused actual damage to the plaintifi, 4 Ind, 
Cag, 425 (1)*and Bomer v. Hill (2), relied on, 


Mr. N. R. Sesha Ayyar, for the Appellant. 
Messrs, T. C. A. Bashyam and T.C. A. 
Tirumalachart, for the Respondents. 


Judgment.—This is an appeal by the 
plaintiff against the judgment of the Prin- 
cipal City Civil Judge at Madras in `O. 8. 
No, 555 of 1935. The suit is for a manda- 
tory injunction directing the defendants to 
remove the construction on their property 
so far as is necessary to restore to the 
plaintiff the free use’ of her windows and 
the quantity of light and air that has been 
coming through them undiminished and for 
a permanent injunction restraining them 
from erecting any construction Ao as to 
interfere with plaintiff's use of her windows. 
The plaintiff ia the owner of a storied 
house No. 420 situated on the western row 
of the Triplicance High Road facing the 
east. The defendants are owners of the 
house No. 419 situated next south of the 
plaintiff's house. The plaintiff alleges that 
the southern wall on the first floor of her 
house facing the defentants’ house, con- 
tains three windows which have been in 
existence for over fifty years, that she had 


1941 


been enjoying free light and air through 
those windows for over fifty years, that the 
defendants began, about a month or two 
prior to suit, to construct a frst ffooreon 
their house which consisted uptil then of 
only a ground floor, that the defendants in 
so doing, put upa wall by the side of the 
plalntif’s southern wall and as a result 
completely blocked the easternmost of the 
three windows, that the defendants’ obstruc:- 
tion causes serious danger to the inmates 
of the plaintiff's house and that tha value 
of her property is thereby diminished. The 
defendants deny the existence of the win- 
dows for over the statutory period and 
contend that the plaintiff suffers. no sub- 
stantial privation of light and air and that 
their act dces not amount to an actionable 
nuisance, The trial Judge found thatthe 
three windows were in existence for over the 
statutory period. It may here be noted that 
the learned Judge made a personal inspec- 
tion of the premises on several occasions. 
He held on the evidence adduced, that 
there is no such dimuniticn of light and air 
as to amount toa nuisance. As regards the 
westernmost window there is admittedly no 
obstruction, With respect to the middle 
Window the Judge found that by reason of 
the roof of the defendants hanging over a 
portion of it there is no such dimunition as 
tO Cause serious discomfort orto render the 
plaintiff’s house uninhabitable. As for the 
easternmost window itis not disputed that 
it is completely blocked up. But the learned 
Judge found that the plaintiff receives suffi- 
cient light and air from other sources and 
‘ holds that even if the eastermost window 
is closed up, the plaiatiff cannot succeed as 
there is no substantial damage. I agree 
with the findings of the lower Court. But 
the real question to be decided is whether 
under these circumstances the plaintiff has 
any cause of action against the defendants. 
Section 33, Easements Act (V of 1882) which 
deals with disturbance of easements, runs 


as follows: 

“33. The owner of any interest inthe dominant 
heritage or the oceupier of such heritage may 
institute a suit for compensation for the distur- 
bance of the easement or of any right accessory 
thereto; provided that the disturbance has actually 
caused substantial damage to the plaintiff.” 

“Haplanation I:—The doing of any act likely to 
injure the plaintiff by affecting the evidence of the 
easament, or by ... is substantial damage within 
the maning of this section.” 

“taplanation IJ.—W here the easement disturbed 
is a right to the free passage of light......... no 
damage is substantial within the meaning of this 
section, unless it fails within the first explanation 
OP a 
Explanation II above says that in res? 


191—105 & 108 : 
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pect of an casement of light, damage is 
substantial if it falls within Explo, I which 
provides that the doing of any act likely to 
injure by affecting the evidence of easement 
is substantial damage. The principle undere 
lying Expln. Lis that any act of the defen- 
dant which affects the evidence of easement 
is enough to sustain an action though the 
plaintiff does not suffer actual damage. In 
other word there is a wrongful act for which 
an action lies. In Hasa Abbas v. Jacob 
Harron Sait (1) a Bench of this Court laid 
down at p. 332: * 

“There can be no doubt that in the present case 
the act done by the defendants is likely to injure 
the plaintiff by affecting the evidence of the oase- 
ments.” 

Goddard in the Law of Easements (Edn, 8) 
at p. 410 says: 

“Generally the law will allow presumption of 
damage to be made in the case of alleged distur- 
bance of easements as distinguished from natural 
rights, although no actual damage has resulted 
to the dominant owner, because any disturbance 
of an easement must be an injury to the right of 
the owner, as it tends to call his right in question 
ore afford evidence thereafter in derogation of his 

itle. 

The learned author notes the case in 
Bomer v. Hill (2), where the plaintiff's right 
of way along a stream was obstructed by the 
defendant who put up a tunnel and it was 
held that 
“though the plaintiff recevied no damages, his right 
to the way is injured and if acquiesced in for 
over 20 years it would become evidence of renun- 
ciation and abandonment of the right.” 


Jones in Law of Hasemenis ab p, 701 


observes as follows: 

“Damages are presumed to have resulted from the 
violation of the right. The disturbance of the ease- 
ment isin derogation of the title of the dominant 
owner, and although he bes euffered no actual 
injury he may maintain action to vindicate his 
title and have a judgment for nominal damages.” 

In the present case though the defen- 
dant's action did not cause actual damage 
to the plaintiff, yet the closing of the 
eastern window constitutes an invasion of 
the plaintiff's easement; andon the prin: 
ciples stated above, the plaint has a right 
of action against the defendant, The next 
question is as to the relief which the plain- 
tiff is entiled. Section 39 of ths Act provides 
that an injunction may be granted subject 
to the provisions of the Specife Relief Act. 
Having regard to the facts of this case I 
am ioclined to award Rs, 150 as dama%es 
to the plaintif. This sum will carry inter- 
est at 6 percent. per annum from the dats 
of the plaint until payment. In other rese 

(1) 33 M 327; 4 Ind. Oas. 425; 20M L J 291. 

(2) 1 Scott 528. 

*Page of 33 M.—{#d.] 


834 


pects the appeal is dismissed. Each party 
will bear his or her own costs throughout. 


Ne, Order accordingly. 


_, PATNA HIGH COURT 
Original Criminal Miscellaneous Case 
No. 1011940 |, 
October 2, 1940 
HaeRRIRS, O. J. AND Daaviz, J. 

Tus SUPERINTENDENT AND 
REMEMBRANCER or LEGAL AFFAIRS, 
BIHAR—Pzririonne 

Lersuge . 
Me. MURALI MANOHAR PRASAD— 
OPPOSITE Party 

Contempt of Court—Petition by Legal Remembrancer 
—Afidavit in support thereof, should not be sworn by 
clerk—Petition by Legal Remembrancer on behalf of 
Government — Propriety of — Powers of Legal Re- 
membrancer inthis behalf — Powers of High Court 
—If can deal with matter suo motu — Oontempt of 
Subordinate Court — High Court on its own motion 
can issue rule—Contempt of Courts Act (XII of 1926), 
£. 2(1)—Comment on incident which had resulted in 
committal of person— When amounts ta contempt— 
Intention of the writer — Contempt, if should be 
deliberate — Technical contempt—Tests in such cases 
—Punishment—No apology — Offence not sertous— 
Punishment of fine. 

Where a petition for prosecution of a person for 
contempt of Court is made by the Legal Remem- 
brancer and is presented by the Advocate-General, 
the affidavit in support of the petition, should be 
‘sworn to by some responsible officer. Itis not proper 
that an affidavit in a case of this kind should be the 
affidavit of a clerk, fp. 836, col. 2.4 

In the Province of Bibar the position of the Legal 
Remembrancer is governed by certain rules which 
‘have been published by the Govt. He isthe Ohief 
Law Officer of the Govt. and itis his duty to 
superintend and advise on the conduct of all litiga- 
tion, criminal and civil, to which Govt. may be a 
party or with which Govt. is in any way concerned. 
He is also ex-officio Publie Prosecutor in all cases 
coming before the High Court of Judicature at Patna 
or before any other Court in the province. Further, 
as Ohief Law Officer of the Govt. it is the duty of 
the Legal Remembrancer, in criminal matters to in- 
struct the Govt. Advocate when necessary in relation 
to cases coming before the High Court. The defini- 
tion of his duties given in the Govt, Rules are wide 
enough to empower him in a case of contempt of 
‘Court to move on behalf of the Govt. or the Governor 
and to instruct the Advocate-General to carry on 
proceedings for contempt in the High Court. But 
in any event under cl. 28 of the Letters Patent 
(Patna) Divisional Bench has power to issue a rule 
to show cause on its own motion against committal 
for contempt. The powers of the High Ooort with 
refird tothe contempts of Subordinate Courts are 
precisely the same under s, 2 (1), Contempt of Courts 
Actas its powers with regard to contempt of itself. 
20 Ind. Oas, 81 (1), explained and distinguished. 117 

Ind, Oas. 180 (2), relied on. [p. “37, cols. 1 & 2.) 

Oonsequently, even if the application by the Legal 
Remembrancer is not a properly constituted applica- 
- tion, the High Court can take notice ofthe contempt 
-alleged and of its own motion issue the rule, Asthe 
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L4 
Court can issue a rale of its own motion, the rule would 
be effective even if the reason for its issue is an ap- 
plication filed by a person not entitled to file 
it. [p, 838, col. 1] 

“ny act done or writing published, which is 
calculated to interfere with the due course of justice, 
is a contempt of Court, and writings prejudicing the 
public for or against a party are similarly contempt. 
No intent to interfere with the due course of justice 
or to prejudice the public need be established if the 
effect of the article or articles complained of is to 
create prejudice or is to interfere with the due course 
of justice. It is of the very essence of the offence 
that proceedings should be pending when the articles 
were published. It is not necessary that the accused 
should have been committed for triel or even for 
him to have been brought before a committing Magia- 
trate provided that he had been arrested and was in 

*custody when the articles were published. [ibid ] 


The writer is entitled to comment and comment 
severely upon incidents which he thinks deserva 
comment. If his comment is unjustified, persons 
injured by such comment have ample redress under 
the law of India, Where the articles consisted of 
criticism, no matter how severe, of what had happened 
in the past and what was then happening no offence 
of contempt would have been committed. Where, 
however, there are references to the incident which 
has resulted in the commitment of a person. and thess 
references do tend to prejudice the case of such a 
person and do tend to interfere with the due coursa 
of justice it amounts to contempt. To say that a 
certain incident has horrified the entire province 
must, prejudice the person who is standing his trial, 
as a result of this incident, [p. 838, col.2; p. 839, 
cols. 1 & 2.] 

[Case-law relied on.] 

There can be no doubt that a Court need not and 
should not interfere in all cases of contempt, Itis a 
very arbitrary method of dealing with an offence and 
contempt proceedings should be sparingly instituted 
and a person should not be convicted unless it is essen- 
tial in the interests of justice that he should be. A 
mere technical contempt of Court is not eufficient to 
warrant interfering and convicting the party. There 
must be something more than a mere technical con- 
tempt, there must be substantial contempt: that ia 
something which tends in a substantial manner to 
interfere with the course of justice or tends sub- 
stantially to prejudice the public against the por- 
son Hy is standing his trial. [p. 841, col. 1; p. 842, 
col. 2. 

An intent to commit econtempt is not necessary to 
Maintain a conviction, Th8 writer of an article can 
be guilty of contempt without intending to interfere 
with the due course of justice. An article written 
with the deliberate intention of interfering with the 
due course of justice would be an extremely serious 
matter meriting very serious punishment. He can, 
however, be guilty of writing an article which tends 
to interfere with the course of justice without 
intending so to interfere, The test has always been 
not what the writer intended but what effect the words 
would have upomreaders, [p. 843, col. 2.] 

The question of intention is irrelevant in consider- 
ing whether the offence has been committed, though, 
of course, it is most important matter in considering 
the appropriate sentence to be imposed. An expres- 
sion of an intention not to repeat an offence cannot 
afiect the question whether the offence committed is 
a serious one requiring action on the part of the 
Oourt. The fact that no prejudice could result 
from the articles because of the warnings which 
are given to the jurors by the presiding Judge at 
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. 
“the trial cannot afford the opposite party any assist- 
ance. [ibid] 

[Case-law reviewed.] 

Held on facts that the article amounted to confempt 
of Subordinate Court, but though the contempt wes 
‘not of & serious kind yet in view of the fact that the 
opposite party had expressed no regret but in- 
‘sisted throughout that he had not committed any 
offence and no apology was offered, it was a case in 
‘which punishment must be inflicted. [p. 844, col. 1.7 

(Opposite party was sentenced to pay a fine of one 
hundred rupees and also the costs of the proceed- 
ing, and in default of payment of the fine simple im- 
-prisonment for a period of one month.) 


The Advocate-General, for the Petitioner. 

Sir Manmatha Nath Mukerji, Messrs. 
Mahabir Prasad, Sarjoo Prasad, Phulan 
Prasad Varma, Jaleshwar Prasad, R. J. 
Bahadur, O. P. Sinha, K. N. Moitra, P. N. 
‘Gour, Ishwarinandan Prasad, S. S. Rakshit 
and Basant Ch. Ghosh, for the Opposite 
Party. 


Harries, C, J.—On August 16, 1940. an 
application was filed in this Court by the 
Superintendent and Remembrancer of 
Legal affairs, Bihar, praying that this Court 
should issue notice on the opposite party, 
Mr. Murali Manohar Prasad, calling upon 
him to show cause why he should not be 
proceeded against for contempt of Court, 
and, after hearing the opposite party, to 
make such order or orders as this Oourt 
might think fit. Exhibited to that applica- 
tion were copies of certain articles alleged 
to have been printed in a newspaper called 
the “Searchlight” of which the opposite 
party isthe Editor. On August 19, 1940, 
the application was placed before the 
present Bench. We considered the matter 
and directed that a rule should issue call- 
ing upon the opposite party to show cause 
why he should not be proceeded against and 
convicted of an offence of contempt 
of Court, In answer to that rule the opposite 
party has appeared, and the case has been 
fully argued before us. 

The facts of the case are practically un- 
disputed. On July 26, 1940, an incident 
occurred at Dinapore which resulted in the 
death of a young Indian man. In the 
issus of the ‘Searchlight’ dated July 27, 
1940—in fact published on July 26, 1940— 
this incident is shortly referred to. The 
paragraph in the newspaper was headed— 

“BRUTAL ASSAULT ON INDIAN, 


ALLEGED EXPLOIT OF BRITISH SOLDIER, 
Injured man expires in Hospital”, 


The article merely mentions that great 
sensation prevailed at Dinapore where. a 
man is alleged to have been knocked down 
and severely assaulted by a Tommy, Ef 
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is also stated that Mr, M, K. Sinha, Super- 
intendent of Polica, Patna, was personally 
investigating the case. There is nothing 
in this article which can in any way amount 
to contsmpt of Court. It is only important 
because it shows that the writer realised 
that proceedings might well follow because 
he himself states that the Superintendgnt of 


‘Police was personally investigating the case. 


Some time between July 26 and 27, 1940, 
one Private Barney of the Lincolnshire 
Regiment, which was stationed at Dinapore, 
was arrested by the Police as being the 
Person responsible for the unfortunate 
death of this young Indian man. In the 
issue of July 28, 1940, whick was published 
on July 27,1940, two articles appeared in 
the “Searchlight” newspaper. The first 
article was headed— 

“ALLEGED FATAL ASSAULT BY A TOMMY 

Some details of Dinapore incident”, 

In this article details of the incident 
are given, and it is to be observed that 
these statements are given as statements of 
fact. In the second article of this date 
which appeared in the “Searchlight” the 
heading was “The Tommy Again”. In this 
article also the facts of the case are sat 
out and reasons are given why the blow 
alleged to have been delivered by the soldier 
concerned must have been a particularly 
severe ons. The writer in this article 
makes it clear that he fully realised that 
the ‘incident might become subjudice at 
any moment. 


It would appear that shortly afterwards 
Private Barney was brought before the 
Court of the Committing Magistrate and 
proceedings there continued for some little 
time. In the “Searchlight” -of August 3, 
1940, appeared another article headed 
“Dinapore Oitizens’ Demand”, In that 
article it is stated that the incident had 
horrified the entire province ; but the writer 
states that he has no desire to prejudice in 
any way the trial of the Tommy in ques- 
tion, The writer then sats out what had 
happened previously and how the local 
Officials had not succeeded in maintaining 
law and order. Tne writer insists on the 
transfer of the regiment in question to some 
other station and then mentions what had 
occurred at a meeting of citizens in 
Dinapore when a resolution had been passed. 
calling upon Rai Sahib P. O. Ghosh not to 
undertake the defence of the soldier accuse 
ed Private Barney, Barney was com mitted 
to stand his trial at the Court of Session 
upon a charge under s. 304, I. P. ©. It ig 


of 
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well known in Patna that cases of this 


-kind are triable in the Sessions Court by a 


Judge and a jury, and itis clear that Mr. 
Murali Manohar Prasad must have been 
aware that Private Barney would in due 
course be tried by a Judge and a jury at 
Patna. 

On August 7, 1910, there appeared an- 
other ‘article in the “Searchlight” relating 
to this matter, The writere states that 
Private Barney of the Lincolnsbire Regi» 
ment had been committed to Sessions to 
stand his trial for an offence under s. 304, 
I. P. O, and the writer says “That is 


‘something’, He then goes on to mentions 


what had happened tn Dinapore over a 
period of time. Towards the end of the 
article the writer states what effect 
this incident. which had resulted in the 
committal of Private Barney, had upon the 
general body of citizens of Dinapore. 
Shortly after the rule was issued in this 
case an application was made by the 
AdvocatesGeneral on behalf of the com- 
petent Military authority that the case of 
Private Barney should be transferred for 
hearing to this Court, This Court as it was 
bound to do, transferred the case for hear- 
ing here, and the hearing will take place 


‘in due course in this Court before a Judge 
‘and a jury. The order for transfer, how- 


ever, occurred after these articles had 
appeared, and if these articles do amount to 
contempt of Court such an offence would: be 
a contempt of the subordinate Oourts 
namely the Court of the Committing Magis- 
trate and the Court of Session. The case 
was pending in those Oourts and those 
Courts only when these articles appeared. 

It has been urged by the Advocate- 
General who appeared on behalf of the 
Legal Remembrancer that the articles in 
question clearly amount to contempt of the 
lower Courts in that they contain matter 
which tends to interfere with the due 
course of justice. It has been urged that 
the article& create an atmosphere of pree 
Judice against Private Barney and tend to 
Prejudice his case in the minds of the 
public generally. The Advocate-General 
concedes that the Editor had no deliberate 
intention of interfering with or of obstruct- 
ing the due course of justice; but he 
edatends that such intention is immaterial. 
Tf the articles tend to interfere with the 
due course of justice and are likely so to 
do, then it is urged that the Editor is 
guilty whether he intended such a result 
or not. 

The opposite party, Mr. Murali Manobar 
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Prasad, admits that he ‘is the Editor of 
the “Searchlight” newspaper and admits 
the publication of the articles complained 
pi.“ On his behalf a preliminary point was 
taken that this Court should not entertain 
the application because it has not been 
properly made on behalf of the Executive 
authority, namely the Governor, In any 
event the opposite party contends that the 
articles do notcontain any matter which 
amounts to contempt of Court. 

Before dealing with the case, I should 
like to make one observation concerning 
the affidavit which was filed in support of 
the petitior’. The petition was made by the 
Legal Remembrancer and was presented 
in this Court by the Advocate-Goneral, yet 
I find that the affidavit was sworn by a 
clerk. Fortunately the facts in this case 
are all derived from the articles come 
plained of, but even so the affidavit should, 
in my opinion, have been sworn to by 
some responsible officer. It is not proper 
that an affidavit in a case of this kind 
should be the affidavit of a clerk, 

I. shall first deal with the preliminary 
point which was taken on behalf of the 
opposite party. Sir Manmatha Nath Mukerji, 
who appeared and who has argued this 
case with very great ability, has contended 
that the application is not such as we 
should entertain, He has urged that the 
Legal Remembrancer is not a person who 
can represent the Govt, or the Executive 
authority, and he has placed reliance upon a 
Calcutta case, Legal Remembrancer v. Matilal 
Ghosh (1). In that case certain observations 
“were made which would suggest that the 
Legal Remembrancer was not a person 
who could represent the Governor of 
Bengal in Council in a matter on the 
Original or Orown Side of the Oalcutta 
High Court. That was acase in which a 
Bench of the CalchttasHigh Court had been 
asked to issuea rule relating to contempt 
of Court, and it appears to have been 
made clear when the Bench was moved 
that they would only take action if they 
were assured that the application was being 
made on behalf of the Governor of Benga. 
in Uouncil. The application on the face oi 
it was made by the Legal Remembrancer. 
but the -Bench appears to have beer 
assured that an amendment would be 
made, making it clear that the application 
was being on behalf of the Governor 
in Council. As the matter was urgent 
notices of motion were served on the op 

(1) 41 O 173; 20 Ind. Oas. 81; 14 Or, L J 321,17 O W 
eN 1353; 18O LJ 452, . 
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yosite parties; “but when the matter 
same for hearing it was found that no 
imendment had been made and that the 
„egal Remembrancer was still the appli- 
tant, Jenkins, O.J. pointed out that the” 
‘epresentatives of the Orown had not carried 
jut their undertaking and that the appli- 
tation which had been issued on the undere 
tanding that the applicant was the 
Jovernor in Council was not the application 
which was then before the Court, Further, 
t appears to have been conceded in the 
ase that the Legal Remembrancer was not 
person who could represent the Governor 
n Council op the Crown or the Original 
Jide of the Calcutta High Court. It any 
‘vent, the question was not finally decided, 
yecause an amendment was permitted so 
hat the Governor in Oouncil should be 
roperly represented. This case appears to 
ne to be a rather special one governing 
he procedure in Calcutta, and I do not 
hink that it lays down any general prin- 
tiple that the Legal Remembrancer cans 
106 possibly represent the Govt. or the 
Jovernor in cases of this kind in Bihar, 

In the Province of Bihar the position of 
he Legal Remembrancer is governed by 
ertain rules which have been publish- 
id by the Govt. He is the Chief Law 
\ficer of the Govt. and it is his duty to 
uperintend and advise on the conduct of all 
itigation, criminal and civil, to which Govt. 
nay bea party or with which Govt. is in any 
vay concerned. He is also ex-officio Public 
‘rosecutor in all cases coming before the 
ligh Court of Judicature at Patna or 
fore any other Court in the province. 
Vurther, as Chief Law Officer of the Govt. 
t is the duty of the Legal Remembr- 
meer in criminal matters to insturct the 
lovt. Advocate when necessary in relation 
o cases coming before the High Court, 
‘he definition of his futes given in the 
lovt. Rules appear to me wide enough to 
mpower him in a case of this kind to 
aove on behalf of the Govt. or the Governor 
nd to instruct the AdvocatesGeneral tc carry 
n proceedings for contempt in this Court. 
In any event the matter is not, in my 
iew, important. There can be no ques- 
ion that this Court of its own motion can 
ssue a rale calling upon a person to 
how cause why he should not be commit 
3d contempt of this Court. This is clear 
rom the case of In re Murali Manohar 
rasad (2) in which it was held that under 


(2) 8 Pat, 323; 117 Ind. Cas, 180; 9 P LT 837; 
I mad Pat, 72; 30 Or. L J 741; Ind. Rul (1929) 
at. . 
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cl. 28 of the Letters Patent of this Cours 
a Divisional Bench has power to issue a 
tule to show cause against committal for 
contempt. In that particular case which 
was decided by five Judges, a rule had 
been issued by this Court on its own motion. 
Sir Manmatha Nath Mukerji concedes that 
this Court can issue a rule of its own motion 
in cases where contempt of this Ooyrt is 
alleged. He, however, urges that this Court 
has no such power if the contempt alleged 
is a contempt of a subordinate Court, He 
has argued that, before this Court can take 
cognizance of any contempt of a subordi- 
nate Court, a proper application must be 
“made either on bebalf of the Govt. or 
Governor or a report must be received 
from the subordinate Court conesrned. In 
my judgment the powers of this Court with 
regard to the contempts of subordinate 
Courts are precisely the same as its powers 
with regard to contempt of this Court itself. 
The powers of a High Oourt with regard to 
contempts of subordinate Courts are dealt 
with in the Contempt of Courts Act (Act XII 
of 1926),° Sub-s. (1) of s. 2 is in these 
terms:— 

“Subject tothe provisions of sub-s, (3), the High 
Courts of Judicature established by Letters Patent 
shall have and exercise the same jurisdiction, 
powers and authority, in accordance with the 
same procedure and practice, in respect of con- 


tempts of Courts subordinate to them as they have and 
exercise in respect of contempts of themselves”, 


From this it is clear that the jurisdiction, 
powers and authority of this Court in deal- 
ing with contempts of lower Courts are 
the same as those of this Oourt when deal- 
‘ing with contempt of the High Oourt. Fur- 
ther, the jurisdiction, powers and authority 
are to be exercised in accordance with the 
same procedure and practice as that pre- 
vailing in the case of contempts of this 
Court, In short, the sub-section makes 
it clear that whatever this Court can do 
in the case of contempt of the High Court 
it can also do in the case of a contempt of 
a subordinate Court. If this Ooyrt can act 
of its own motion in a case sf a contempt 
of the High Court, it can also do so in 
the case of a contempt of a Court subordis 
nate toit. That being so, this Court could, 
in the present case have moved without any 
application being made to it by the Legal 
Remembrancer. Even assuming that the 
Legal Remembrancer is not a person who 
can properly represent the . Executive, 
nevertheless information of an alleged 
contempt was brought to the atten- 
tion of the Oourt by the application, 


. Even if it was not a properly constituted 
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application, this Court could take notice 
of the contempt alleged and of its own 
moticn issue the rule which it did. In 
my judgment the Legal Remembrancer 
could in this case file the present applicas 
tion; but even if he could not, the Court 
bas sti)l jurisdiction to entertain the matter 
As the Court couldissue a rule of its own 
moticn, the rule would be effective even 
if the reason for its issue was ‘an applica- 
ticn filed by a person not &ntitled to file 
it. However the maiteris regarded, I am 
satisfied that this Court has full jurisdic- 
ticn to deal with this matter, and I would 
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therefore, overrule the preliminary objec- 
i e 


tion. ngih 

Coming tothe merits, it is necessary to 
ecnsider whether the articles or any of them 
amount toccntempt of Court. It has been 
frequently laid: down that any act done or 
writing published, which is calculated to 
interfere with the due course of justice, is 
a ccntempt of Court, and writings prejudic- 
ing the public for or against a party are 
similarly ccntempt—see Reg. v. Gray (3) 
and In re Read and Huggonson (4), 
It has also been laid down that no intent 
to interfere with the due couree of jostice 
or to prejudice the public need be estab- 
lished if the effect of the article or articles 
complained of is to create prejudice or is 
to interfere with the due course of justice, 
jt is of the very essence of the cffence 
that proceedings shculd be pending when 
the articles were published. It is “not 
neceseary that the accuged should have been 


-committed for trial or even for him to have 


been brought before a committing Magis- 
trate provided that he had been arrested 
and was in custody when the articles were 
publisked—see Rex v. Parke (5) and Rex 
v. Clarke: Ex parte Crippen (6). 

In the present case it is clear from the 
articles themselves that Barney was arrested 
and was in custody either on the evening 
of July 26, 1940, or on the morning of 
July 27, 1940. All the articles, therefore, 
except one were clearly written whilst 
proceedings were pending, and it must be 
considered whether these articles tend to 
interfere with the course of justice or tend 
to prejudice the public or mankind general- 
ly against Private Barney, In my view 
these articles do tend to interfere with the 

e course of justice and do tend to 


(3) (1900) 2QB 36; 69L 3 Q B 502; 82 L T 534; 48 
W R474; 64 J P 484. 
> (4) (1742) 2 Atk. 469. 

(5) (1903) 2 K B 432; 72 L JK B 839; 89 LT 439; 
52 W R 215;67 J P 421. 
... 6) (1910 5103 L T 636; 27 T L R 32.. 
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prejudice the case of Pfivate Barney in 
the minds of mankind of the publie 
generally. 

Most of these articles are written in 
‘unrestrained and often somewhat violent 
language. They contain most bitter attacks 
on soldiers of the Lincolnshire Regiment 
stationed at Dinapore and it must be 
remembered that Private Barney who is 
now standing his trial is a private soldier 
of that regiment. In the article of July 
26, which is headed “The Tommy Again" 
the conduct of the soldiery at Dinapore is 
described as the “white menace of Dinapore 
which is proving such a terrible strain 


both on men’s nerves and their self- 
restraint.” That article refers to numerous 
assaults committed by the soldiery on 


both men and women, but it is said that 
the skin of the soldiers seems to afford 
them perfect protection. Towards the end 
the writer suggests that if the auth- 
orities 

“do not possess the necessary strength and ability 
to control the ragamuffins that parade in the garb 
of Tommies they had better remove the regiment 
from Dinapore and take it to some place where 
white skin may clash with white and produce more 
pleasurable sensation”. 

I am merely quoting these examples to 
show the nature of the criticism. It is 
violent criticism, and it may or may not 
be true, There can be no doubt that the 
articles would create prejudice against 
soldiers at Dinapore but if the matter had 
rested there, I would not have held that 
they tended to interfere with the due course 
of justice in this case. The writer is 
entitled to comment and comment severely 
upon incidents which he thinks deserve 
comment. Ifhis comment is unjustified, 
persons injured by such comment have 
ample redress under the law of India. 
Ocmments generally cn these incidents 
cannot amount tô cogtempt. Unfortunately 
however, in dealing with other incidents 
and withthe incident which resulted in 
the death of this unfortunate young man 
the writer and publisher has dealt witk 
facts and has commented on them in suct 
a way as to bring the articles within the 
ambit of contempt of Court. Had the arti: 
cles consisted on criticism, no matter hov 
severe, of what had happened, in the pas 
‘and what was then happening at Dinapore 
no offence of contempt would have been com 
mitted. However, in these articles there are 
references to the incident which has result 
edin the commitment of Private Barney 
and these references do to my mind, tend tı 
prejudice the case of Private Barney ani 
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do tend to interfere with the due course of 
justice, 

It must be remembered that Private 
Barney is to be tried by a Judge and a 
jury, The "Se archlight” newspaper has*a 
wide circulation in Patna and the surround: 
ing districts. The case was committed for 
trial in the Sessions Oourt at Patna, and in 
that Court the jurors who would hear it 
were just, the kind of people who would 
ie read these articles when they appear- 
ed. 

In the article appearing in the “Search- 
light” of July 28, which is headed “Alleged 
Fatal Assault by a Tommy”, the facts of the 
case are set out. The paragraph opers withe 
these words. “Further details available 
about the death of the Indian as a result 
of the alleged brutal assault committed on 
him by a European soldier at Dinapore......” 
That sentence is harmless, The writer then 
goes on to say : 

“Tt so happened that yesterday morning at about 
7-30 or so he (that is, the deceased) was passing 
in the Dinapore-Maner Road in front of the Military 
Guard koom when the change of guard was taking 
place. The man was stopped from proceeding further 
by a Tommy. But probably not following the 
Tommy’s order given in English the man pro- 
ceeded ahead. This seems to have irritated the 
soldier who severely assaulted the villager who 
fell down unconscious, bleeding profusely from his 
ears, nose and mouth. Ae was removed to the 
hospital where he ultimately succumbed." 


At the close of the paragraph it is said 
bey “ths alleged culprit had been arrest- 
ed”. 
are stated without any qualification and 
any body reading the article would be bound 
to come tothe conclusion that the assault 
committed on this young Indian was a 
brutal assault committed without any 
justification of anykind. Whether it was 
such an assault or not is a matter which 
a jury will have to decide, No one has 
aright to prejudge the case and to state 
what he regards to be the true facts whilst 
the case is pending. Towards the close of 
this article to writer also charges Private 
Barney or his associates with a piece of 
almost unheard of callousness. It is said : 

“In this connection it is also alleged that some 
shop-keeper wanted to give a little water to the 
poor victim of the Tommy's wrath but he was 
prevented from doing so.” 

_ This may or may not have happened, 

but itis an observation which would un- 
doubtedly tend to prejudice Barney’s case 
in the eyes of mankind. 

In the other article appearing in the 
“Searchlight” of July 28, 1940, the facts 
are again stated in these words: t 

“The deceased was passing through the Dinaporg- 


In this article the facta of the case’ 
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Maner Road. which is a public road although, a 
portion of it lies within the cantonment area. 
Nevertheless, he is said to have been struck by 
the soldier and struck in a manner which can 
only be described as brutal or the result would 
not have been as serious as mentioned, specially 
because the victim is reported to have been 8 
well-built and robust young villager who would not 
have succumbed so easily unless the blow was 
particularly severe.” 

Here the facts are stated and a comment 
is made on the facts. It is pointed out 
that the blow delivered must have been a 
very severe one because it was sufficient 
to cause fatal injury to a robust well built 
young man. Readers could only draw one 
inference from this statement, Ordinarily 
a blow will not kill a well built and robust 
villager; but as this blow did kill such a 
man it must have been a terrific one. The 
remainder of this article contains criti- 
cisms of what had happened in the past 
and of the conduct of officials .during the 
past and now. 

In the next article which appeared in 
the ‘edition of the “Searchlight” dated 
August 3, 1940, and which isheaded “Dina- 
pore Citizens’ Demand” it is said that the 
incident had horrified the entire province. 
The full sentence reads as follows : 

“We have no desire to offer any comments on 
the merits of the case now being heard at Dina- 
Pore except to emphasise that the incident has 
horrified the entire province.” 

Now the incident which horrified the 
entire province isthe incident which has 
resulted in the committal of Private Barney 
and itis anincident in connection with 
which the jury will have to decide whether 
Barney is or is not guilty of a serious crime. 
This incident is said to have horrified the 
entire province, and it could only do so if 
the accused was guilty of a brutal or heinous 
offence, To say that the incident has horri- 
fied the entire province must, in my view, 
prejudice the person who is now standing 
his trial as a result of this incident. When the 
true facts are known the province might or 
might not be justly horrified ; but to say 
so at this stage is, to my mind, to prejudice 
the case of Barney and to interfere with the 
due course of justice, Towards the con- 
clusion of this article the following ape 
pears :— 

“In Dinapore, thetransfer of the Regiment in ques- 
tion seems to be the only remedy. The demand, 
voiced atthe meeting in Dinapore that Rai Sahib 
P. O.Ghosh shall not undertake the defence af the 
soldier-accused, gives the measure of the state of 
public feeling”. 4 

In my view this is also a statement which 
tends to prejudice Barney in the eyes’ of 
mankind and tends to interfere with the 
due course of justice, and it is a statement 


n 
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which should not have been made or repeated. 
Assuming that a meeting at Dinapore did 
pass a resolution calling on the Rai Sahib 
not to defend Barney, publicity should not 
have been given to it in the “Searchlight” 
when Barney’s case was pending. The 
only inference a reader can draw from 
this paragraph is that the inhabitants of 
Dinapore were so convinced of the guilt 
of Bdrrfey and so incensed with his conduct 
that they were of opinion that no decent 
minded msn should appear on his behalf. 
That, I am sure, is not the view of the 
opposite party in this case; but that is 
the effect which these words would bave or 
might have on persons reading them. I am 
glad to find that Rai Sahib P.O. Ghosh 
was not infiuenced by an such resolution 
and that he continued to do his duty 
according to the highest traditions of the 
bar. However guilty a man may be, Counsel 
who is duly instructed must appear and 
present the man’s case to the best of his 
ability. Rai Sahib P. O. Ghosh carried on 
that tradition, It has been urged that 
this isa mere statement of what oĉcurred 
at Dinapore and, therefore, cannot amount 
to contempt; but in my view this state- 
ment, though it. merely states what had 
occurred, does fin itself prejudice and 
prejudice ceriously the case of the accused. 
What would a likely juryman think of the 
case after he had read that citizens of 
Dinapore would not consent to have the 
accused man defended by one of their own 
lawyers? 

The last article which appeared in tke 
“Searchlight” cn August 7, 1940, deals in 
the main with criticism of the conduct of 
the soldiers and of the conduct of officials. 
In the later half, however, there appears a 
paragraph, which, in my view, does tend to 
prejudice the fair trialof Barney and does 
tend to interfere with the course of 
justice. That paragraph is as follows :— 

“Is there any wonder the citizens of Dinapore are 
indignant and agitated? We wonder if the Governor 
is aware of theescenes witnessed at Dinapore after 
the fatal assault on the poor Indian villager. The 
whole of Dinapore was electrified. The hartal 
observed spontaneously in the town was unprecedent- 
ed. Moslems view with the Hindus inthe expression 
of their indignation so much so that the Moslem 
League Secretary bare-headed and bare-footed, was 
among the foremost in the malancholy procession 
that hastened to the S. D. O, to lodge the people's 
protest against what they regarded as wanton 
homicide involving the life of a poor Indian. For- 


gotten were communal and political differences. The 
outraged Indian heart beat in unison”. 


That is, of course, a statement of what is 
alleged to have taken place in Dinapore 
and may or may not be true. Butassuming 
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it is true, it does not in any way affect the 
result which the statement would have. The 
truer the statement the greater would be 
its prejudiceto the trial of Barney. What 
this statement amounts to is this, that the 
conduct of the person responsible for the 
death of this young Indian had so outraged 
the feelings of the citizens of Dinapore 
that had sunk all their differences and 
had gone to the Sub-Divisional Officer 
headed by a bare-footed and bare-headed 
Secretary of the Moslem League to register 
their protest at what they regarded as 
wanton homicide. Again the writer 
emphasises {he view of the citizens of 
eDinapore aud that view is that this une 
fortunate young man was killed in circum- 
stances of the greatest brutality and in 
circumstances which afford no justification 
ofany kind, As I have stated, that view 
of the case may or may not be true, but 
it isa view which only the jury trying this 
case are entitled to express, and the 
jury are entitled to consider the facts 
uninfluenced by the viewsof any other pere 
son. Likely jurymen reading the account 
of this procession to protest against wanton 
homicide would be most likely to be pre- 
judiced against the accused. In my judg- 
ment this paragraph does tend to interfere 
with the course of justice and does tend 
to prejudice the public against the accused 
person Barney, 

Sir Manmatha Nath Mukerji has argued 
that those articles area mere continuation 
of earlier articles criticising the conduct 
of the troops at Dinapore and the failure 
of the officials—Civil and Military—there to 
dea] with the matter, To some extent that 
observation is perfectly true. The articles 
now complained of refer to earlier incidents 
and may be regarded as a continuation of 
earlier articles which appeared in March 
of 1940. Those eanlier articles have been 
exhibited to the affidavit sworn by Mr. 
Murali Manohar Prasad in this case, As 
I havestated earlier in this judgment, if 
these articles now under consideration 
had merely contained criticism—no matter 
how severe of the conduci of troops in Dina 
pore—I should not have keld them to 
amount to contempt though one cf the 
members of the regiment was standing his 
trial for an offence committed in the canton- 
ment area. Merely criticising the conduct 
of troops generally could not, in my view, 
tend to prejudice the trial of a particular 
accused for a particular offence, though that 
offence might have been one of a series 
for which the troops were being blamed, 
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The incident which now gives rise to the 
charge against Private Barney was undoubt- 
edly the cange for the resumption of the 
general criticism of the troops at Dinapore. 
In the circumstances, particular care was 
necessary not to make any reference to 
Barney’s case in further criticising the 
troops. Unfortunately for the opposite 
party such care was not exercised, and the 
articles complained of contained not only 
criticism of the troops generally but also 
contained matter which directly referred 
to the incident which has given rise to 
Barney’s trial and matter which created 
Prejudice not against the soldigrs generally 
but against Barney in particular, The 
effect of the articles is to suggest that 
Barney is standing his trial for a parti- 
cularly brutal and wanton act which has 
shocked not only the citizens of Dinapore 
but the whole Province of Bihar. As I have 
stated that may or may not be the view 
of the jurors who hear the case. They 
and they alone can pass judgment, and as 
these articles tend to prejudice the case in 
the minds of likely jurymen they tend to 
interfere with the due course of justice and, 
therefore, amount to contempt. 

Sir Manmatha Nath Mukerji argued that 
even if these articles did amount to con- 
tempt of Oourt it was such contempt that 
did not need the interference of this Court. 
At most he urged that the contempt was 
@ technical one. 

There can be no doubt that a Court need 
not and should not interfere in all cases of 
contempt. Jt is a very arbitrary method 
of dealing with an offence and contempt 
proceedings should be sparingly instituted 
and a person should not be convicted un- 
Jess it is essential in the interests of 
justice that he should be. Judges in the 
past have laid down time and again 
that a conviction shanld only be re- 
corded for contempt? when itis necessary 
in the interests of justice. References was 
made to the case of the King v. Peter 
Dolan (7). In that case Mr. Walter Long 
who was a member of Parliameat, had 
made a speech which, it was suggested, 
might tend to interfere with a re-trial of 
certain persons who had previously been 
tried by a jury which had disagreed. The 
majority of the Court held that nothing 
had been said or done which was really 
calculated to prejudice the fair trial of the 
accused and, therefore, the application 
should be rejected. In that case, Sir 
Manmatha Nath Mukerji urges, there 
(7) (1907) 2 Ir, Rep. 260. 


- Court 
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were comments which tended to prejudicg 
the accused’s case, but even so the Court 
refused to interfere. It is to be observed 
that Rankin, O. J. inthe case of Ananta- 
lal Singha v. Alfred Henry Watson (8) at 
p. 895 observed that Dolan’s case 17) was 
not likely to be followedin India. Dolan's 
case (7) undoutedly lays down the propo- 
sition that all contempts are not punish- 
able and a Court should only irtterfere 
when the words complained of have a 
substantial tendency to interfere with the 
due course of justice. Another case re- 
lied upon by Counsel for the opposite 
party is Huntv. Clarke (9), in which it was 
held that the publication in a newspaper 
pending an adtion*or before the trial of 
an action of any observations which 
in any way prejudice the parties to the 
action is technically a contempt of Court. 
The Court further held, that it would not 
exercise itsextraordinary power of commit- 
talif the offence complained of was of a 
slight or trifling nature but only ifit was 
likely to cause substantial prejudice to the 
parties tn the action. Sir Manmatha Nath 
Mukerji has placed great reliance upon 
this case. In my view it is clearly dis- 
tinguishable from the case which this Court 
is now considering. Hunt v. Clarke (9), 
was an application for committal of a per- 
son who made a statement relating to a 
civil action which was pending. Two learns 
ed Judges of the Queen’s Bench Division 
hed come to the conclusion that the states 
ment did not amount toa contempt at all. 
On appeal the learned Lord Justices of 
the Court of Appeal were of opinion that 
the statement amounted to contempt of 
Court, but as it was so trifling a conviction 
for contempt should not be recorded. At 
p. 494%, Ery, L. J. observed :— 

“Although I think the paragraph is technically a 
contempt of Court, and does tend to prejudice the 
minds of the public against the defendant, neverthe- 
less I think the application is of a somewhat trifling 
andtrumpery character. I can hardly imagine any 
person of much intelligence being influenced by this 
paragraph, and I cannot think it in point of fact 
is in any way likely to prejudice the trial of the cause, 
and, therefore, I think itis a case which the de- 
fendant might properly and ought rightly to have 
passed over without bringing it to the attention of 
the Oourt.” 

This observation of this most distingiush- 
ed Lord Justice makes it clear that the 
of Appeal were of opinion ghat 

(8) 53 O 884 (895); 131 Ind. Cas. 267; 35 O W N 183; 
A I R 1931 Cal. 257; 32 Or. L J 675;. Ind. Rul. (1931) 


Oal. 443; (1931) Or. Oas, 289. 
(9) (1881) 58 L J Q B490; 61 LT 343; 37 W R 
724 
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though the words might tend to interfere 
with the due course ef justice or might tend 
to prejudice the case of one of the parties, 
it was most unlikely that such would be 
the result of the article, and that being so 
the Court of Appeal refused to find the pub- 
lisher guilty of contempt. Can it be said 
in the case now before the Court that these 
articles were unlikely to affect the minds 
of the" readers of the newspaper in Patna? 
There can be no doubt thatenewspapers 
have a very great influence upon the read- 
ing public in this country, and in my judg- 
ment, it cannot possibly be said that these 
articles could not influence the minds of 
any intelligent persons reading them in 
Patna. The present cala is clearly dis- 
tinguishable from the case of Hunt v. Clarke 
(9), which has been relied upon by the 
opposite party. 

Another case upon which great stress 
has been laid is the case of Ananialal 
Singha v. Alfred Henry Watson (8), to which 
I have already made reference. In that 
case a Bench of the Calcutta High Oourt 
presided over by Rankin, O, J. tefused 
to convict for contempt on the ground that 
though the words complained of amounted 


to a technical contempt, they did not tend’ 


substantially to interfere with the due 
course of justice ; in other words, there was 
no real prcbability that any prejudice or 
injustice would follow from the publication 
of the matters complained of. In that case 
itis expressly said that the matters conie 
Plained of were not substantial and there 
was no real danger of them having any 
adverse effect upon the case of the accused 
persons. In my judgment, this case also 
is clearly distinguishable from the case 
which we have now to consider. 

_ Sir Manmatha Nath Mukerji has also ree 
lied upon a number of English cases, ine 
cluding In re Clements (10) and In re New 
Gold Coast Exploration Company (11). In 
these two cases the Courts followed the 
same principle, namely, of refusing to com- 
mit for contémpt in cases where it was 
unnecessary for the Court to interfere, In 
re Clements, was a case in which a solicitor 
was concerned. The Ocurt of Appeal, dis- 
agreeing with the learned Vice-Chancellor, 
came to the conclusion that no contempt 
had been committed by the solicitor and, 
ther@fore, the case can be of no assistance 
to the opposite party in the present case. 
In re New Gold Coast Exploration Company 


a 
(10) (1877) 46 L J Oh. 375. 
son” (1901) 1 Oh. D 860; 70 L J, Oh. 355; 8 Manson 
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(11), the Court expressly held that the cir-- 
cular could not in any way interfere or- 
prejudice the due trial of the matter, and, 
therefore, was not a contempt of Court. In 
the present case I am of opinion that the ` 
articles complained of do tend to prejudice- 
and tend to cause substantial prejudice, and 
that being so the present case is clearly ` 
distinguishable from the English authori-- 
ties to which reference has been made. 
Another case relied upon by Sir Manmatha. 
Nath Mukerji is the King v. Freemans 
Journal and William Braydon (12), Ree 
liance was placed upon certain observa- 
tions of Lord O’Brien in that case; but 


ethose observations merely reiterate the- 


principles anunciated in the earlier cases: 
to which I have referred, I respectfully 
agree that a mere technical contempt of 
Oourt is not sufficient to warrant this Court - 
interfering and convicting the opposite- 
party. There must be something more than a- 
mere technical contempt, there must be asub-: 
stantial contempt ; that is, something which 
tends is a substantial manner to interfere 
with the course of justice or tends substantial-- 
ly to prejudice the public against Barney, In 
my judgment, in the present case the arti- 
cles do create a real tendency to interfers 
with the due course of justice and do create - 
a substantial prejudice against the case- 
of the accused person. In my view, the- 
authorities to which I have referred can 
afford no assistance to the opposite party- 
because I am satisfied that in this case 
there is a danger of grave prejudice and 
a danger of substantial and real interfer-- 
ence withthe due courses of justice. 

Before concluding this part of my.judg-- 
ment, I should like to.refer to the case- 
of Tuljaram Rai v. Sir James Taylor, 
Governor of Reserve Bank of India. 
(13), which was cited to us by Sir 
Manmatha Nath Mukerji. In that case a 
Special Bench of the Madras High Oourt 
held that the opposite parties were guilty 
of contempt of Oourt but not such contempt 
as would compel the Court to interfere. 
Sir Manmatha Nath Mukerji has urged 
that one observation of Leach, O. J. is. 
strongly in his favour. The learned Chief 
Justice observed : 

“The power to commit for contempt of Court is not 
to be lightly used and should be reserved for cases 
where the contempt is deliberate and of such a 
nature that committal ie called for. In the present 


case all that can be said is that the respondents. 
acted without due consideration. They have all 


(12) (1902) 2 Ir. KB 82. 

(13) I L R (1939) Mad. 466; 181 Ind. Oas. 451; 49 L W 
29; (1939) M W W113; A I R 1939 Mad. 257; 11 R M 
813; 40 Or. L J 533; (1939)2 M L J 843, = 
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expressed their régret to the Court and we think 
that the matter may he left there. Sufficient has 
probably been said to prevent a similar situation 
arising in future.” 

It is contended that tnis Special -Begch 
case lays down that a person should in no 
case be convicted of contempt of Oourt un- 
less the contempt was deliberate in the sense 
that the person charged intended’to inter- 
fere with the due course of justice or in- 
tended to prejudice the trial of a cause or 
the trial of a criminal case, In my view, 
the learned Chief Justice did not mean 
that no conviction can be recorded unless 
there is a deliberate intention to interfere 
with the course of justice, “The facts of 
that case are unusual and disclose a con- 
tempt but not a contempt of a serious kind 
and one which was committed in all pro- 
bability, because the respondents acted 
without due consideration. An application 
for winding up of a Bank was pending in 
the High Court and during the investigation 
of the affairs of the Bank Sir James Taylor, 
the Governor of the Reserve Bank, had 
been consulted. After a preliminary inves- 
tigation by officials of the Reserve Bank,-Sir 
James Taylor wrote to the Prime Minister 
of Madras recommenning that the liquida- 
tion proceeding should be allowed to pro- 
ceed as it wasin the best interests of the 
depositors. The writer stated that he had 
no objection tothe publication of the contents 
of the letter, and it was published in a num- 
ber of news papers. The Court held that the 
letter was written with an’ honest motive 
and that the writer had no intention what- 
soever to influence the Court. In those 
circumstances, the Special Bench held that 
though the letter amounted to contempt it 
was not such a contempt asrequired the 
Court to take notice of it, On the question 
of motive or intention Leach, C. J. at p. 474* 
observes 

“To comment on 8,casé which is sub judice or 
to suggest that the Oourt should take a certain 
course in respect of a matter before it undoubtedly 


constitutes contempt and honesty of motive cannot 
remove it from that category.” 


When: the whole judgment of the learned 
Chief Justice is read it is clear that he 
does not hold that an intent to commit 
contempt is necessary to maintain a convice 
tion. 

It bas always been laid down in England, 
and indeed in this country, that the writer 
of an article can be guilty of contempt 
without intending to interfere with the due 
course of justice. An article written with 
the deliberate intention of interfering with 





Pago of LL R (1939) Mad.—[Ed] > 
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the due course of justice would be an erx- 
tremely serious mattet meriting Very serious 
punishment. He can, however, be guilty 
of writing an article which tends to inter- 
fere with the course of justice without ine 
tending so to interfere. The test has always 
been. not what the writer intended but 
what effect the words would have upon 
readers. In my judgment the , case of 
Tuljaram Rai v. Sir James Taylor, Governor 
of Reserv Bank of India (13) cannot 
be regarded as dissenting from the longe 
established view relating to cases of this 
kind. Once itis held that words are likely 
to cause substantial interference with 
the due course of justice or are likely sub- 
stantially to prejudice the hearing of a case 
or the trial of an accused person then the 
writer of such an article is guilty of con- 
tempt whether he intended such a results 
or not. The question of intention is 
irrelevant in considering whether the offence 
has been committed, though, of course, it 


is a most important matter in considering ` 


the appropriate sentence to be imposed. 

Sir Manmatha Nath Mukerji also con- 
tended that as hie client had no intention 
of continuing these articles he should not 
be convicted. An expression of an intention 
not to repeat an offence cannot affect the 
question whether the offence committed is & 
Serious one requiring action on the part of 
the Court. 

Counsel also contended that no prejudice 
‘could result from these articles because 
of the warnings which would undoubtedly 
be given to the jurors by the presiding 
Judge at the trial. Such warnings are 
invariably given in criminal jury trials, yet 
Courts have committvd for contempt in 
all cases where substantial prejudice was 
likely, The fact that such warnings will 
be given cannot afford the opposite party 
any assistance. 

For the reasons which I have given, I 
am satisfied that the opposite party in this 
case has been guilty of contempt of Court, 
and that being so he must be found guilty 
and convicted, 

The only question which remains is that 
of sentence, As [ have stated earlier in this 
judgment, the Advocate General conceded 
that the Editor of the “Searchlight” had 
no, deliberate intention of interfering with 
the course of justice or of prejudicihg the 
case of Private Barney. That is a circum- 
stance in his favour. The matters which 
he published, however, have in my ‘view, 
such a result and the matter is made 
worse because a series of articles were 


er 
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published. Articles were published after 
the arrest and one éven after the accused 
bad been cemmitted to trial at the Court of 
Session. Further, the opposite party has 
expressed no regret but has insisted 
throughout that he has not committed any 
offence. Had an apology been tendered, 
it would have been open to us to have con- 
sidered, that in dealing with the question of 
sentence. Section 3, Contempt of Courts 
Act, expressly provides that the accused 
may be discharged or the punishment may 
be -remitted on apology being made to the 
Satisfaction of the Court. No such apology, 
however, has been tendered. Though I do 
not regard this as an gxtremely serious 
ease of contempt, it is a case in which 
punishment must be inflicted. In my view 
the opposite party must pay a fine of one 
hundred rupees and also pay the costs of 
this proceeding which I assess at one 
hundred rupees. The fine must be paid by 
Friday, October 4, 1940, and in default of 
payment of the fine the opposite party must 
undergo simple imprisonment for a period 
of one month. 

Dhavle, J.—I agree. 

Sir M.N. Mukherji for the opposite party 
has urged asa preliminary objection that 
the Legal Remembrancer for whom the 
Advocate-General obtained this rule from 
us had no locus standi in this matter. The 
‘contention was rested on Legal Remem- 
brancer v. Matilal Ghose (1); but the cir 
cumstances of that case are quite different 
from the present case. It wasa case on 
the Orown or Original Side of the Calcutta 
High Court. and thé Bench had only given 
special leave to serve notice of motion on 
the Advocate General's statement that he 
moved on behalf of His Excellency the 
Governor of Bengal in Oouncil, the Legal 
Remembrancer not being authorised to 
represent the Govt. on that side of the 
Oourt. We have no Crown side in this 
‘Court, and there is no question here of giving 
special leave 40 serve notice of motion at 
the instance of His Excellency the Governor. 
It is, however, unnecessary to pursue this 
aspect of the matter, since the position has 
become very different under the Contempt 
of Oourts Act (Act XII of 1926), which was 
passed about 13 years after the Calcutta 
‘decision. Under s. 2 (1) of the Act, subject 
to thé provisions of sub-s, (3) (which only 
bars cognizanee of contempts of sub- 
ordinate Courts where they constitute 
offences punisable under the I. P. O.) this 
‘Court is to è 

“have and exercise the same jurisdiction, powers 
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and authority, in accordance with the same proce- 
dure.and practice, in respect of contempts of Oourts 
subordinate to it”, 

as it has and exercises in respect of cons 
tempt°’of itself. There isno dispute that 
this Court, being a Court of Record under 
el. 1 of our Letters Patent, has inherent 
jurisdiction to deal with contempts of itself; 
and Sir M. N, Mukherji has not contended 
that in respect of such contempts this Court 
cannot act suo motu. This power to 
act suo motu becomes available under 
s. 2 of the Contempt of Courts Act when we 
have to deal with contempts of Courts 
subordinate to us, as in the present case; 
and if we can” act suo motu in such -case, 
it becomes entirely immaterial whether or 
not the Legal Remembrancer on whose 
behalf the rule was obtained had any 
locus standi to move us, to say nothing of 
the fact that the alleged contempt relates 
to 8 criminal trial in which he has a definite 
interest as part of his official duties. The 
preliminary objection, therefore, fails. 


The law applicable to this case seems to 
be .well established. It is contempt of 
Court to publish a newspaper article con- 
taining comments on the facts of case 
which is pending in a Court or is about to 
come before a Court, if the comments are 
calculated to obstruct or interfere with the 
course of justice. In such cases the con- 
tempt takes the form of “‘prejudicing 
mankind against persons who are on their 
trial raising an atmosphere of prejudice 
against them by comment which is 
addressed tothe public at large,” to quote 
Rankin, O. J. in Anantalal Singha v. 
Alfred Henry Watson (8), which, among 
Other cases, was cited by the learned 
Advocate. The offence doesnot depend on 
whether or not the opposite party in fact 
intended to prejudice mankind against a 
person who is on Bis grial and actually 
raised an atmosphere of prejudice 
against him, but on whether the 
articles that appeared in his paper the 
Searchlight, read fairly, had a tendency to 
interfere with the administration of justice 
by prejudicing mankind and raising an 
atmosphere of prejudice for the trial of 
Private Barney who was committed to the 
Court of Session beforethe last of the 
articles placed before ug appeared in the 
Searchlight of August7. It ie true not 
only that the articles more than once 
expressly disclaim any desire to deal with 
the merits of the case orto prejudice in 
any Way the trial of the “Tommy in ques- 
tion,” but also that when these articles of 
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July and August are read with those 
articles of March that the opposite party 
has put in, the object of the writer seems 
to have been toget the authorities ta take 
steps to see that what he calls the intol&r- 
able situation obtaining in Dinapore for 
some time did cease. This object by itself 
has nothing to do with any contempt of 
Court, but in pursuing it the writer has in 
more places than one Commented on the 
facts of the criminal case, if hehas not in 
effect passed judgment uponit. In the 
article of July 8, “The Tommy again,” 
for instance, the victim is spoken of as 
being struck in a manner. e 

“which can only be described as brutal, or the 
result would not have been as serious as mentioned, 
especially because the victimis reported to have 
been a well-built and robust young villager wha 
would not have succumbed so easily unlessthe blow 
was particularly severe.” 

This does not cease to be a comment, if 
not also a pronouncement on the merits, 
merely because the article proceeds: 

“Wearenot here concerned with the details, 

especially because we sre told, the Police have 
already taken cognizance of the matter which is 
under investigation and may become ‘sub judice. 
We are referring to the matter here only to 
impress upon the authorities their own re- 
missness in dealing with the white menace in 
Dinapore which is proving such a terrible strain 
both on men’s nerves and their self-restraint,” 
For the writer to couple the attack on the 
villager with the “white menace” was to 
create, possibly in spite of himself, an 
atmosphere of prejudice, though he was 
well aware that the matter may become the 
subject of a criminal trial; and he is so 
carried away by his feelings that in the 
next sentence he goes on to say : 

“Howsoever the present incident may have taken 
place and whosoever may have been responsible for 
the unprovoked attack on a poor inoffensive Indian 
young man, the fact isthere that incidents in which 
the Dina pore Tommies are concerned are not at all 
rare, 

Here again, the writer's characterisation 
of the incident as an “unprovoked attack 
On a poor inoffensive Indian young man” is 
acomment and definite pronouncement on 
the merits of the case. It seems to me ime 
possible to doubt that such comment is 
calculated to create prejudice and inter- 
fere with the administration of justice, 
however little the writer may have intended 
to do so. The article of August 3, on 
the “Dinapore Oitizens, demand”, intended 
Jas it apparently was to impress upon the 
authorities the necessity of a transfer of the 
regiment from Dinapore the—writer calls it 
. the only remedy—speaks of the “demand 
voiced at the meeting in Dinapore*that 

Rai Sahib P. O. Ghose shall not undertake 
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the defence of the soldiersaccused”, and says 
that this demand “gives the measure of 
the state of public feeling”. This clearly 
implies an attempt to deprive the accused 
of a defence lawyer and thus constitutes 
interference with the due course of admin- 
istration of justice, and the statement that 
such was the state of public feeling could 
not but tend to create an even wider 
atmosphere of prejudice for the triaf. The 
articles of the August 7, on the ‘“‘Dinapore 
situation”, says : 

“We note, of course, that the accusedhas been 
charged under s. 304 I. P. O. for which a prima facie 
case, in the opinion of the Magistrate, seems undoubt- 
edly to have been made out. That is something.” 

The Advocgte General has argued that 
this suggests either satisfaction that the 
Magistrate has found a case against the 
accused or an expectation that the accused 
should have been charged under s. 302. 
Sir M. N. Mukerji’s reply tothis is that 
the remark ‘that is something” meant no 
more than a recognition of the fact that 
some steps had at last been taken by way 
of dealing with what the writer refers to in 
the next sentence as “the intolerable situae 
tion obtaining at Dinapore for some time”. 
It seems to me that in this context this 
latter ig the correct view to take of the 
remark in question, But in the same 
article we find a reference to the 
“scenes witnessed at Dinepore after the fatal 
assault on the poor Indian villager. The whole of 
Dinapore was electrified...... . the melancholy proces- 
sion that hastened to the 5. D. O. to lodge the people's 
protest against what they regarded as wanton 
homicide involving the life ofa poor Indian.” 

‘The writer has taken care in this to 
attribute tothe “people” the view that the 
incident was a “wanton homicide invclving 
the life of a poor”. But it is idle to say that 
this does not imply any comment by the 
writer at all, and that the writer only mən- 
tioned what the people of Dinapore felt. 
The people of Dinapore were not at liberty 
to comment on pending proceedings in tnat 
way—nor the writer of the article t» publish 
that comment—if it tended to create an 
atmosphere of prejudice and” interfere with 
the course of justice; and that it did so 
seems plain beyond argument. On a fair 
reading of all the articles that have been 
placed before us, it becomes impossible to 
accept Sir M. N. Mukerji’s, contention 
that they are not likely toobstruct justice. 
Their tendency to interfere with th8 ad- 
ministration of justice by creating an 
atmosphere of prejudice is unmistakable. 
The trial of Private Barney is to b& by 
jury, and though the jury has yet to be 
empanelled, any juror who may have read 
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escape prejudice against the accused, or 
possibly as a reaction against the vehe- 


‘ment language, in favour of the accused—it 


is immeterial which. The articles there- 
fore do constitute a form of contempt 
which, as Rankin, C. J., said, the Court 
always watches very narrowly. 

Sir M. N. Mukerji, has also argued that 
even if, notwithstanding the writer’s object 
of merely getting the serious situation the 
“white menace”, at Dinapore dealt with with- 
out delay by the authorities, it be held that 
the articles do constitute contempt of 
Court, it is not suck a contempt as this 
Court is required or would,be justified 
in dealing with summarily in the exercise 
of this arbitrary jurisdiction. In support 


-of this contention, the learned Advocate 


referred among other cases to Hunt v. 
Clarke (9). The Keg v. Peter Dolan (7) 
and Anantalal Singha. v. Alfred Henry 
Watson (8). As was said by Rankin, O, J. 
in the last case: 

“The Court's jurisdiction in contempt is not to be 
invoked unless there is real prejudice wRich can 
be regarded asa substantial interference with, the 
due course of justice. It is not every theoratical 
tendency that will attract the action of the Court 
in its very special jurisdiction. The purpose of 
the Court's action isa practical purpose, and it is 
reasonably clear, on the authorities, that this Oourt 
will not exercise its jurisdiction upon a mere 
question of propriety where the tendency of the 
article to do harm is slight and the character and 
circumstances of the comment is otherwise such 
that it can properly be ignored.” . 


Now, can it be said in the present case 
that the articles at all come within the 
description of mere improprieties of a 


‘theoretical character that can be ignored ? 


The learned Advocate argued that if any 
atmosphere of prejudice be created, it 
would be due not to these articles but te 
the public of Dinapore, He has also pointed 
out that when Private Barney comes to be 
tried by jury, the jurors will be sworn 
to decide the case on the evidence given 
before them,,and on that evidence alone 
(the form of oath being “give a true ver- 
dict according to the evidence”), and that 
the Judge will also charge them to the 
same effect. He has further referred to 
a statement, In the affidavit filed on behalf 
of the opposite party that an order has 
been, recently served upon him under the 
Defence of India Rules in effect prevent- 
ing him from writing on this subject for 
three months. Upon this it has been 
argued that asthe object of the exercise 
of this summary jurisdictipn in contempt 


-case is preventive, there is no reason why 
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this Oourt should take any further action 
against the opposite party. It seems to 
me that these arguments are rather mixed. 
There may or may not be public demands 
in Dinapore of the kind indicated in the 
articles. We have really nothing to do 
with that on the present occasion. The 
opposite party cannot escape responsibility 
for the tendency of the articles to create 
an atmospkere of prejudice merely by 
taking shelter under what he calls public 
demands from Dinapore, The oathof the 
jurors and the Judge's charge with the 
proper directions to the jury will be there 
in every case which is tried by jury. The 
Order under the Defence of India Rules 
does not deal with the opposite party for 
contempt of Court at all; nor are contempt 
proceedings confined to mere prevention 
of a repetition of the offence by the par- 
ticular offender. I am entirely unable to 
accept the contention of the learned 
Advocate that the contempt in the present 
case is of a character which can be pro- 
perly ignored. It is true that the opposite 
party does not seem to have intended to 
commit contempt of Court, His object, 
repeatedly expressed, seems to have been 
to get the authorities to move quickly in 
the matter of the conduct of the soldiers 
at Dinapore; but in pursuing this object, 
he seems to have allowed his pen to run 
away with him and commented oa a 
pending case in a manner which was 
clearly calculated—and tended substantially 
—to interfere with the trial and create au 
atmosphere of prejudice. 

I agree with my Lord the Chief Justice 
ja the conviction of the opposite party 
and the sentence and order propos2d. 

D. Order accordingly. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1733 of 1939 
August 28, 1940 
WADSWORTH AND PATANJALI SASTRI, JJ. 
P.S. POOVANALINGAM PILLAI— 
PETITIONER 
versus 

NAGARATNAM PILLAI—RE3PONDENT 

Madras Agriculturists' Relief Act (IV of 1938), 
s. 9—Pro-note by A in favour of B in 1924—B en- 
dorsing it in favour of O in 1933—0 obtaining 
decree against both A and B~Application by B for 
scaling down debt—Debt held must be scaled down 
under 3. : 

The original promissory note was executed on 
Janyary 23, 1924, by defendant No, 1 in favour of 
defendant No. 2. On January 26, 1933, defend- 
amt No, 2 endorsed the promissory note to the 
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-plaintiff, whosued upon it and got a decree both 
against the original promissor and the endorser 
defendant No, 2 (the endorser) filed an application 
to scale down the jdecree : A 
Heid, that so far as the applicant was concera- 
: ed, he incurred a liability for the first time on 
January 26, 1933, That liability was a personal 
‘liability, the basis of which was his endorsement 
of the pre-existing promissory note. It was, there- 
fore, a debt incurred after October 1, 1932, and had 
to be scaled down under s, 9, 182 Ind, Oas. 879 
. (1), distinguished. Nik 
. 0. R. P. to revise an order of the District 


Munsif, Manamadura, dated March 10, 


1938. 
' Mr. V. Ramaswamt Ayyar, for the 
“Petitioner, ° 

Mr. K.V. Srinivasa Ayyar, for the Res-* 
. pondent. 


Wadsworth, J.—This revision petition 
arises out of an application under sg, %8 and 
19 of Mad. Act IV of 1938, to scale down 
the debt on a decree dated August 29, 
1936 in a promissory note suit. The pres 
sent petitioner is the decree-holder, The 
original promissory note was executed on 
January 23, 1924 by defendant No. 1 in fa- 
-vour of defendant No, 2, On January 26, 1933 
defendant No.2 endorsed the promissory 
-note to the plaintiffs, who sued upon it and 
-got a decree both against the original 
promissor and the endorser. It was defen- 
_dant No, 2 (the endorser) who filed the ap- 
plication to scale down the decree. The 
-only question raised in revision is whether 
the debt, so far as the endorser is concerned, 
was incurred on January 23, 1924, the date 
of the original promissory note in his 
favour, or on January 26, 1933, the date of 
his endorsement to the plaintiff. It is con- 
‘tended on behalf of the applicant (respon- 
dent here) that the principle of the decision 
‘in Perianna v. Sellappa (1) must govern the 
‘Case. That was a case in which a purchaser 
of the hypotheca was made a defendant in 
a suit on the mortgage and the learned 
-Judges decided that he was a person having 
a liability towards the mortgagee by reason 
of his purchase of the land, that the pur- 
chase was not the basis of any new liability 
and that the liability then songht to be 
‘enforced was the liability arising out of the 
mortgage itself. 

It seems to us that the reasoning of that 
-decision is not applicable to the facts of the 
‘present case. Weare not here concerned 
with a liability charged on land, which 
becomes the liability of the purchaser of 
‘that land. Here, there is an original pro- 

(1) I L R (1939) Mad. 218; 182 Ind. Oas. 879; AI R 
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missory note under which the EE 
had no liability whatever. His liabilily was 
first incurred by reason of his endorsement 


of that promissory note and the date on™ 


which he incurred that liability is tha date 
of his endorsement, It is true that the 
extent of his liability is measured by the 
extent of the liability of the original pro 
missor. But so far as the applicant ‘is’ cone 
cerned, he imeurred a liability for the first 
time on January 26, 1933, That liability 
was a personal liability, the basis of which 
was his endorsement of the pre-existing 
promissory note. It is therefore a debt 
incurred after October 1, 1932 and has to 
be scaled down under s. Jof Mad. Act IV 
of 1938. The revision petition is therefore 
allowed and the application is remitted to 
the lower Court for fresh disposal in the 
light of this judgment. In the circum- 
stances of the case, we make no order as to 
costs. 


N,-8. Petition allowed. 


CALCUTTA HIGH COURT 
Application in Suit No. 211 of 1940 
March 13, 1940 
PANOKEIDGE, J. 

JAIRAM VALJEH-—-PLAINTIPF— APPLIOANT 
VETSUS 

INDIAN IRON & STEEL Oo., Lro— 

DEFENDANT—RESPONDENT 

Vendor and purchaser—Offer by Iron Company to 
plaintiff, of contract for supply of entire future 
requirements of flux required for one furnace— 
Acceptance by plaintiff—Held, that monopoly arrange- 
ment was contemplated by parties and purchase of 
flux by Company from other persons amounted to 
breach and injunction could be granted — Contract— 
Parties may agree that one of them should drop out and 
third person assume benefit and liabilities of contract 
—Third party’s consent need not be express—Civil 
Procedure Code (Act V of 1908), O. XXXIX, r. 2— 
Interlocutory injunction, when granted—Contract for 
sale of goods—Breach of negative covenant init, if 
can be restrained by injunction—Practice—Relief— 
Plaintiff asking relief to which he is not entitled — 
If prevented from obtaining other relief. 

A certain Iron Company wrotea letter to the plain- 
tiff stating therein its total requirements of flux 
required for one furnace and offering to the plaintiff 
a contract for the supply of all its future requirements 
of fluxat certain rate. In his reply the plaintiff 
described the company's letter as an offer for the 
purchase of its “entire future requirements of flux 
from me”, and the company made no attempt to 
correct this description : 

Held, that the use of the words “total,” “all” and 
“entire” showed that a monopoly arrangement was 
contemplated, The two letters constituted a binding 
and permanent agreement, whereby the Iron Oo., 
undertook to purchase all the flux they needed for 
their works from the plaintiff at the rates specified, 
and the purchase by the company of flux from other 
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persons amounted to a breach. The plaintiff had 
made out a case for an “injunction and the fact that 
the contract was a permanent one, and the uncertainty 
whether new processes of manufacture may not 
reduce the defendants’ requirements on the one hand, 
and on the other whether war conditions may not 
be productive of increased orders made damages im- 
possible to calculate. 1 Ind. Cas. 829(2) apd Metro- 
politan Electric Supply Oo. Lid. v. Ginder (5), relied 
on. Tp. 850, col. 1; p. 853, col. 1.3 

It iste generally speaking, that, although the 
benefits of a contract are transferable, its burdens 
are not. It is equally true that the p&rties to a con- 
tract may agree that one of them should drop out and 
a third party assume the benefits and liabilities of the 
contract, The consent of the third party to assume 
these benefits and liabilities need not be express, and 
it may be inferred from conduct. [p. 890, col. 2.] 

The plaintiff is entitled toan interlocutory injunc- 
tion, if he can make out a® good case that he will 
succeed, having regard to the provisions of Chap. X, 
Specific Relief Act, in obtaining a perpetual injunction 
atthe trial. (ibid.} 

Assuming that a party toa contract for the sale of 
goods can only obtain a decree for specific perfor- 
mance if his case is covered by s. 58, Sale of Goods 
Act, it does not follow that breach of an implied 
negative covenant cannot be restrained by injunction 
merely hecause the covenant is contained in a con- 
tract for the sale of goods. 1 Ind. Oas. 829 (2) and 
Metropolitan Electric Supply Co., Lid. v. Ginder (5), 
relied on. [p. 851, col. 1.) 

The fact thatthe plaintiff has asked for relief to 
which he is not entitled would not prevent him from 
obtaining other relief, if he can make out a good case 
for it. [2béd.] 


Messrs, S. N. Banerjee (Sr.), S. N. Baner= 
jee (Jr.) and B. N. Dutt Roy, for the Appli» 
cant. 

Messrs. S.C. Isaacs and S. Chowdhury, 
for the Respondent. . 


Order.—This is an application by the 
plaintiff for an interlocutory injunction res- 
training the defendants, their servants, and 
agents from purchasing dolomite and 
limestone from any party or parties other 
than the plaintiff, and from using dolomite 
or limestone so purchased in their furnaces. 
The defendants carry on business as 
manufacturers of steel, and their works 
are at Kultiinthe District of Burdwan. 
In December 1936, they absorbed a com- 
pany called,the Bengal Iron Oo., Ltd., and 
the liquidator of that company informed 
the public by a circular letter that it was 
transferring its entire assets to the defen- 
darts including all contracts and com- 
mitments entered into by it prior to Deceme 
ber 3, 1936, The letter also stated that the 
defgndants had agreed to discharge all 
liabilities entered intoby the Bengal Iron 
Co. Ltd., before that date. The plaintiff is 
the lesses of several quarries of limestone 
and dolomite “in the Central Provinces. 
These minerals are known,as “flux” and are 
used in the wmanvfaciure of steel. On 
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January 4, 1935, the Bengal Iron Oo. Ltd., 


wrote the following letter to the plaintif: 
“Dear Sirs, 
è Limbstone and Dolomite 
# It is probable that we shall put our largest blast 
furnace into operation about March-April, this year 
and for such period as it remains in blast our total 
requirements of flux will be approximately as 
under; ‘ x 
- 2600 tons Dolomite l 
2100 tons Limestone f monthly. 
We offer you the contract for the supply of all 


our future requirements of flux at the following: 
rates : 
bad * * * * 
Should a second furnace be put into blast our 


requirements of stone will be increased and we are 
willing to pur@hase such increased quantities as may 
be needed, at the same rates, 

Kindley let us know if you accept our offer go 
that we can advise youasto when supplies are to 
be commenced. Base) Ae! 

‘Yours faithfully, 
The Bengal Iron Oo. Ltd ?? 

On the next day the plaintiff replied ag 
follows : 

“Dear Sir, 
Limestone and Dolomite for Kulti. 

I thank you for your Letter No. 350 dated J anuary 
4, 1935, conveying an offer for the purchase of your 


. entire future requirements of flux. from me at the 


rates and conditions as stated herein, 

I have pleasure in confirming my acceptance of 
your offer. Ialso undertake to supply your increased 
requirements for a second furnace when it may be 
put into blast, * x * 

Yours faithfully, 
Jairam Valjee,’* 


Thereafter thé plaintif supplied limee 
stone and dolomite at the contract rateg 
to the Bengal Iron Co Ltd., up to Decem- 
ber 1936, and after that date to the defen- 
dants. Thəre wasa modification in the 
arrangement inthe latter part of 1937. The 
circumstances were these. The prices 
agreed on in January 1935, were free on 
rail Paraghat Station. In 1936 the siding 
accommodation at Paraghat available ta 
the plaintiff was found to be insufficient, 
and it was arranged with the Bengal. 
Nagpur Railway that an assisted siding 
should be constructed. This means that 
instead of extending the existing siding 
accommodation at the Railway Station the 
railway ran a feeder line from that siding 
to the plaintiff's quarries. Although the 
assisted siding was constructed at the 
plaintiff's request, the correspondence 
shows.that the Bengal Iron Oo. Ltd., wera 
as anxious for the construction of it as he 
was and were constantly pressing the rail- 
way authorities to meet his wishes. On 
September 29, 1937, the defendants wrota 
to the plaiatiff stating that the railway was 
ch&rging them with 2annas 3 pies per ton 
en account of haulage from the quarries, 
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They maintained that this liability should 
fall on the plaintiff, and stated that they 
proposed to recbver this charge from the 
Plaintiff's bills. They also stated that the 
assisted siding must have saved the plaint- 
if a large sum on account of cartage, The 
plaintiff challenged the defendants. conten- 
tions, whereupon the latter suggested a 
compromise, whereby the contract price of 
‘dolomite and limestone should be increased 
by 2 annas a ton as from November 1, 1937, 
the plaintiff being responsible fcr all siding 
charges. This proposal the plaintiff accepta 
ed, In May 1938, the defendants discon- 


tinued the use of dolomite, but continued® 


to take supplies of limestone at the agreed 
rates,, The dispute which has culminated 
in the present litigation, originated on 
May 2, 1939, when the defendants wrote to 
the plaintiff compleining of the prices they 
were paying for limestone, and saying that 
the supplies were costing at least Rs, 20,000 
per month more than they would if obtained 
from other sources. The letter concludes : 
“You will appreciate that the company cannot 
contemplate the continuance of sucha state of 
affairs, This lettér-is written in order to give you 
timely notice of the company’s views. It ia not 
proposed to take any immediate action as the 
company is anxious to give you every reasonable 
opportunity of making other arrangements but the 
present state of affairs cannot be allowed to continue 
indefinitely, 
a : Yours-faithfully, 
The Indian Iron & Steel Oo., Ltd.” 
The plaintiff replied that he had his 
contract which could not be terminated ag 
suggested by the defendants. He however 
asked them to formulate their proposals, 
‘The defendents in a letter of May 29, gave 
the plaintiff notice that after December 31, 
they would not take any more flux from 
him. They took upthe position that there 
wasno binding agreement between the 
parties but that if hers was they were 
‘entitled to terminate it by the notice they 
had given. The plaintiff proposed a refer- 
ence to arbitration, but this was not accept- 
able to the defendants. The plaintiff con- 


tinued to supply limestone up to the end of ` 


1939, but it is admitted that since the 
beginning of this year the defendants have 
either obtained, or arranged to obtain, limes- 
tone for their works from other suppliers. 
Indeed one of the reasons advanced for 
refusing an iaterlocutory injunction was that 
it would compel the defendants to break con- 
‘tracts they have made with those suppliers. 
The suit was filed on January 31. I shall 
-have something to say as to the frame of the 
plaint at a later stage. Notice of this applis 
«ation was taken out on February 6, 
191—107 & 108 
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“The defendants’ opposition to the appli- 
cation can be divided into two branches. 
First they say that on the trae construction 
of the agreement what they have dona, or 
contemplated doing, is not a breach of it. 
Secondly they say that even if thore isa 
prima faice case of breach, the circume 
stances are not such as would justify res: 
traint of it by injunction, and more partie 
cularly by interlocutory injunction. 
Mr. Isaacs argues that the words “our total 
requirements” and “all our futura require- 
ments” in the letter of January 4, 1935, 
mean, Not, as the plaintiff contends, all the 
dolomite and limestene that the defendants 
may need for their works, but all the 
dolomite and limestone which they may 
call upon the plaintiff to supply. I think 
it is not unfair to say that this construction 
is nowhere hinted at in the correspondence, 
for, there the defendant take up the posi- 
tion that there is no contract at all, or 
alternatively that if there is a contractit 
is termjpable by reasonable notice. This 
is however not a very important matter, 
because, if the documents really bear the 
construction which Mr. Issacs contends they 
do, the defendants ought not to be pree 
judiced by the fact that neither they nor 
their advisers have hitherto put it forward. 
Mr. Isaacs points to an agreement in writ» 
ing of August 4, 1923 between the plaintiff 
and the Bengal Iron Oo, Ltd, for the 
supply of limestone for a period of three 
years, This agreement contains a covenant 
by the. buyers not to purchase limestone 
from Paraghat except from the plaintiff for 
the contract period, provided: ths plaintifi’s 
deliveries are in accordance with the con» 
tract. Mr, Isaacs argues that when anything 
in the nature of monopoly clause was cone 
templated, it was embodied in a formal 
agreement. 

I do not think that the prozedure fol- 
lowed by the plaintif and the defendants’ 
predecessors can afford any assistance in 
construing correspondence passing between 
them over eleven years later. The imme» 
diate situation was that on December 24, 
1934 the plaintiff had written that in his 
opinion ib would be convenient if tha 
parties were to come to an agreement and 
enter into a written contract “for a per- 
manent suppiy at a permanent rate for the 
supply of limestone and dolomite to your 
Kulti works.” The Bengal Iron Co., repay 
that they have been into the matter of tneir 
future requirements and are prepared to 
make an offer. Then follow the letters I 
have already set out. The Company's letter 
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“gets out their “total” “requirements for one 
furance, and they then go on to make an 
coffer for the supply of “all our -future 
‘requirements < of flux F: O, R. Paragbat;” 
finally they mention: the possibility of a 
second furance being put into blaat and 
say they are willing to purchase such 
- increased quantities as may be needed at 
the same rates. In his reply the plaintiff 
“describes the company's letter*as an offer 
‘for the purchase of your “entire future 
requirements.cf flux from me,” and the 
company make no attempt to “correct this 
“description, “1 think the use of ths words 
“total,” “all” and “entire” shows that a 
monopoly arrangement was * contemplated. 
-If these words gre cmitted, there is somes 
thing to be said for Mr. Teaacs' contention, 
but Ifind it impossible to reconcile the 
suggested construcsion with tke reiterated 
emphasis on totality appearing in the letters, 
“The correspondence over the assisted 
siding does not in my opinion help the 
defendants. F think that there was much 
to be said for the Bengal Iron Ooc.’s cone 
tenticn that, as delivery was to be F. O. R. 
Paraghat, they should not be debited with 
any of the costs of transport to Paraghat 
railway station. The plaintiff ehcwed con- 
siderable wisdom in making a virtue of 
necessity and setting this question on come 
paratively favourable terms. 

E have no doubt that the two letters of 
January 1935 constituted “a binding aid 
permanent agreement, whereby the Bengal 
Iron Oo., undertook to purchase al) the lime- 
stone and dolomite they needed for their 
works from the plaintifi at the rates spec- 
fied, I reject Mr. Isaacs’ alternative submis- 
‘sion that the obligations only subsisted as 
long as the two furnaces referred to re- 
IMained in blast. I am told that the positicn 
“is that.one furnace was blown out in 1938, 
and the other one will be blown out in the 
near future, probably at the end of this 
year; On this construction of the contract 
-the defendants are adinittedly guilty of, or 


contemplate a breach of contract, but.I am “ 


disposed to.agree with Mr. Isaacs that the 
-pecuniary damage. occasioned by the breach 
will be, comparatively easy to ascertain, and 
having regard to ‘the, wealth of the defen- 
dagis an injunction would not be an appro» 
priate remedy. ” 

However I.am unable to fnd anything in 
“the Fetter which’ justifies such a construc- 
tion, nor has any attention been directed to 
any ‘authority which wculd lead. me -to hold 
that the agreement should-be construed 
rehus sis stantibus. I must here notice the 
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defendants’ submission that, inasmuch ae 
the agreement was between the plaintiff 
and the. Béngal Iron Co, Lhd., the defend- 
ants ‘are not bound by any implied nega- 
tive covenant in it. It is true of course, 
generally speaking, that, although the bene: 
fits of a contract are transferable, its bur- 
dens are not. It is equally true that the 
parties toa contract may agree that one 
of them should drop out and a third . party 
assume the benefits and liabilities of the 
contract. I know of no reason. for saying 
that the consent of the third party to 
assume these benefits and liabilities must. 
ebe express, and it may, I conceive, be 
inferred from conduct. In this case the 
defendants’ conduct shows that | they 
adopted the contract made. between the 
plaintiff aud the Bengal Iron Oo. Ltd. They 
have taken deliveries under the contract 
for the past two years and have paid for 
them. in terms of the contract, and on 
November 4, 1937 they offer to pay an 
increase of 2 annas per ton on the ‘con 
‘tract’ rate, It- would be most inequitable 
to permit the defendants to take advantage 
of the benefits of the contracts as long as 
it suited them, and then to repudiate its 
liabilities. 

Having arrived ab the conclusion that the 
defendants will be guilty of a breach of 
contract, if they take limestone or dolo- 
mite from other suppliers, “I must’ now 
consider whether they should be restrained 
from so doing by injunction under 
O. XXXIX, r, 2, Civil P. O.. The hearing of 
this application lasted for more than a day 
and I do not see. how oral evidence on 
either side can throw any light on the all- 
important question .of the construction of 
the latters.. The.case is accordingly one 
where the plaintiff is entitled to an inter- 
locutory iftjunctiony if he “can make out “a 
gocd case that, he Will succeed, having 
regard in the provisions of - - Chap, X, 
Specific Relief Act, in obtaining a perpetual 
injunction at tha trial.’ 

” Mr. Isaacs has’submitted that. the suit is 
in substance one for specific. performance, 
and that the -only case when the Court will 
givea decree for specific ‘performance of a 
„contract forthe sale of g6ods is that con» 
templated by s. 58, Sale of Goods Act, that 
is to say, when the suit is -brought by the. 
-buyer for breach ‘of contract’ to deliever 
“specific ‘or ascertained goods. He argues 
that. Chap. VI of the Act constitutes a com- 
-plete.Code and no remedies are open to a 
party aggrieved by the breach of such a 
contrach; ,except those falling - within the 


e 
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Chapter and he relies on the observations 
of Atkin, L. J, in In re Wait (1), at 
pp. 629 and 680. Now I think that from 
the point of view of pleading many of Mr. 
Isaacs’s observations “are justified. The 
implied negative covenant, on which the 
‘plaintiff founds his claim for an injunction, 
is not-pleaded: A grievance is made of 
_ the defendant's refusal to take the dolomite 
lying at the plaintifi's quarries, although 
the plaintiff's Counsel is now. forced’ to 
‘admit that he cannot complain if the dee 
fendants in the future take no dolomite or 
‘limestone at all from him,» Finally th 
‘second prayer of the plaintis for specific 
' performance of the contract. However the 
first prayer, is for an injunction and I do 
|“ not think thé fact that the plaintiff has 
asked for relief to which he is not entitled 
should prevent him from obtaining other 
relief, ifhe can make out a good case for 
it. K .. + f 
Assuming that a party to a contract for 
the sale of goods can only obtain a decree 
for specific performance if his case is 
covered by s. 58, Sale of Goods Act, Ido 
not think it follows that breach of an ime 
plied negative covenant cannot be res- 
trained by injunction merely because the 
covenant is contained in a contract for the 
sale of goods. As to implied negative co- 
venants in general I derive particular 
assistance from the observations of Mac- 
lean, O, :3.~Burn & Co., Ltd., v. MeDonald 
- (2), at p. 8644 
“The law in India on this subject is codified and 
if has. been laid down in the House of Lords by the 
Judicial Oommittee and in several cases in this 
Court, to some of which I myself was a party that 
where the law has been codified it is of little avail 
to enquire what is the law apart from such codi- 
fication but we must look to the Code itself as our 
guide inthe matter. The law here is codified by 
8. 57, Specific Relief: Act. That. seems to me to 
make the case reasonably clear. That section runs 
` as follows: ‘Notwithstanding s. 56, cl. (f)— el. (A) 
says that an injunction cannot be granted to pre- 
vent the breach of a contract the performasics of 
which would not be specifically enforced—‘where 
a contract comprises an affirmative agreement to 
do a certain act coupled with a negative agreement, 
express or implied} not to do `a certain act, the 
circumstance that the Court is unable. to compel 
specific performance of the affirmative agreement, 
‘shall not preclude it from granting’an injunction 
to perform the negative agreement; provided that 
the applicant has net failed to perform the con- 
tract so far es itis binding on him.’ The language 
of that section is reasonably clear, and it appears 
to give Legislative sanction;in India tothe view 
expressed by Lord Selborne in the passage I have 
read, If there had been any doubt asto the mean- 
. (11927) 1 Oh, 606 (629-630); 96 L, J Ch. 17950136 
L T 552;°1927 B & Or. 140; 71 8 J 56; 43 T.L R 150, 


(2) 36 O 354 (364); 1 Ind.. Cas. 829,13 O W X 
` 255,90 LJ190, > aoe 
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-v. Wagner (4), Lord Selborne said ; 


~ CG) (1852) 5De Q 


of 


ing of the language of the section, illus, (d) is con- 
clusive upon the subject. It runs: ‘B contracts 


with A that he will serve him faithfully for 12” 


months as aclerk. A is not entitled to a decree for 
specific performance of this contract. But he is 
entitled toan injunction restraining B from serving 
a rivak house as clerk,’ The view I entertain coin- 
cides with that of the late Farran, O. J., in Ohar- 
lesworth-v. McDonald (3), In that case the Court 
thought that there was a negative covenant, 
although the germs of the agreement were not very 
clear. After dealing withthe case in Lumley F. 
Wagner (4), Farran, O. J., sayas: ‘In my opinion it 
would be most unfair to gentlemen in the position 
of the plaintiffs not to protect them in such cages, 
It would virtually debar them from engaging an 
assistant at all. An action for damages would 
afford them no,proteption, certainly no adequate 
rotection ;" and in a previous part of his judgment | 

@ refers to s. 57, Specific Relief Act, and 
speaks-of it‘as a Legislative decision to the same 
effect’, ” y ; A 

IL only think it necessary to refer to one 
of the English authorities relied on by the 
plaintiff, and I do so because the facts of 
that case seem to me to resemble very 
closely the facts with which I am called 
upon jo deal. The authority is Metropas 
politan Electric Supply Co., Ltd. v. Ginder 
(a). There the defendant had signed a 
statutory form of request to the plaiatiffs to 
supply him with electrical energy, The 
request contained the following term : 

“The consumer agrees to take the whole of the 
electric energy required for the premises mentioned 
below fora period of not less than five years," 

After a little more than two years the 
defendant gave notice to the plaintiffs to 
disconnect his premises, and made arrange- 
ments to gethis supply from a rival come 
pany. In granting an injunction Buckley, J. 
observed: 

“ One of the first defences which is raised is this 
it is said that the language of the contract is 
affirmative and not negative, and that the Court is 
asked to grant an injunction upon the footing that 
there is a negative covenant, when in point of fact 
there is none. Now, in dealing with that conten- 
tion it appears to me that my first duty is to con- 
strue the contract and that for the purpose of 
arriving atthe true construction of the contract, 
I muat disregard what would be the legal conse- 
quences of my construing it in the one way or the 
other wey. I must find out what it means; and 
when I have found out what it means, then I must 
apply proper legal principles to the contract ag 
construed. There is a passage in the judgment of 
of Lord Selborne in Wolverkampton and Walsall 
Ry. Co. v. L. & N-W. Ry. Co. (6), which I desire to 
read on this part of the case. Referring to Lumley 

‘With regagd to 
the case of Lumley v. Wagner (4), to which referenca 
was made, really when it comes to ,be examined it 
ig not a case which tends in any way tolimit the 
ordinary jurisdiction of this Court to do justice Set] 
` (8) 23 B 103. 

&5 485. : 

(5)Q.901 2 Oh. 799; 70 O J Oh. 862; 84 L T 818; 49 W 

R 508; 17 T L R435; 65 J P 519. a, 
(6) (1873) 16 Eq. 433; 43 L J Oh, 131. 
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ween parties by way of ‘injunction. It was sought 
in that case to enlarge the jurisdiction on a highly 


eê Itificial and technical ground, and to extend, it to 


- 


` 


: not properly a case 
technical distinction 


«ment not to take 


an ordinary case of hiring and service, which is 
of specific performance; the 
being made, that ifyou find 
the word “notin an agreement—I will not do 


~ a thing’—as well as the words ‘I will,’ even sithough 


the negative term might have been applied from 
the positive, yet the Court, refusing to act on an 
implication of the negative, will act on the expres- 
sion of it, I can only say that 4 should think 
it wasthe safer and ‘the better rule, if it should 
eventually be adopted by this Court, to look in all 
such cases to the substance and not to the form. 
If the substance of the agreement is such that it 
would be violated by doing the thing soughtto be 
prevented, then the question will arise whether 
this isthe Court to come totor acemedy. Ifit is, 
Icannot think that ought to depend on the use 
of a negative rather thanan affirmative form of 
expression. 

The cases since that, I think, have gone to show 
that that which Lord Selborne said would be the 
true principle if it sholld eventually be adopted by 
this Court, has really now been adopted by this 
_Oourt. The language hereis that the consumer 
agrees to take the whole of the electric energy re- 
quired for his premises from 4. The company was 
bound to supply under the statute if asked. The 
Consumer asks. The result is that he thereupon had 
2 Tight as against the plaintiffs to be supplied. The 
only question for bargain then was the price which 
was fixed at 44d, They were contracting, not afirma- 
tively forthe supply of something, but negatively 
that the defendant would not take from somebody 
else. There ig no affirmative contract here to take 
anything at all. Ginder does not agree that he will 
take any energy from the plaintiffs. He says he will 
take the whole of the electric energy required. It 
is competent tohim to born gas if he likes, and 
Tequire no energy. The only thing he wascontréct- 
ing to do was that if he took electric energy he 
would take it from the plaintiffs, It seems to me 
the whole essence of that contract is that which ig 
not expressed in words, I agree, but which by im- 
plication is really the only thing existing, a contract 
that he will not take from somebody else. He 
agrees to take the whole from A, which necessarily 
implies that he will not take from B. As matter of 
construction, therefore, not by express words but by 
necessary implication, I think there is here an agree- 
from others, In that state of 
things, how do the authorities stand? In the first 
place, it is said that in the recent case in Whttwoed 
Chemical Co. v. Hardman (7), the language was that 
A would give,the whole of his time to the com- 
pany’s business, which impliedthat he would not 
give any to anybody else. 

I agree that is exactly similar to this in the sense 
that here it is an agreement that .he would take 
the whole of his required supply; and in WAttwood 
Chemical Co. v. Hardman {7), it was that he would 
give the whole of his time, But when I read the 
jadgments in that case it appears to me that the 
Lorés Justices founded themselves entirely on his~ 
that what they were dealing with wasa contret for 
personal servics, which of course thig Court will not 
in general specifically perform. 
< What they pointed out was that the parties were 
not thinking of contracting there about extluding 
the manager from acting for gnother: that was not 


(7) (189}) 20h, 416;€0 L J Oh, 428; 64-L'T 716; 39 
WR 433, : 


Lon “oY 


JAIRAM VALJEE V, INDIAN IRON & STHEL OO., LTD, (OAL) 
14 


191 114 


in their contemplation, What was in their « 
templation was that they should enjoy his wl 
time, that he should give them hja service witt 
Tegervation, but they did not codtemplate the ne 
tite stipulation that he should not serve oth 
It being a contract of personal service, it is q 
Plain, I think, that the Court of Appeal were 
prepared toextend the doctrine of Lumley v. Wag 
(4), as to contracts or personal service beyond 
case where there exists, as there did in Lumley 
Wagner (4), express negative words, 

But, on the other hand, there is Oatt v. Tourle 
a case equally on all fours with the present as 
gards the expression, butnob “a case of perso 
service, There the words were that the plain 
should have the exclusive right of supplying 
ale, and he asked for an injunction to restrain, 

aperson from supplying the ale himself or obtaini 
it from another person; and succeeded in gett: 
it. The observation which has been made on Cati 
Lourle (8), is, that it wasa case dependent ug 
the doctrine in Tulk v. Mozhay (9), because the | 
fendant in the action was a person who bought | 
land with notice ofthe covenant inquestion, 4 
was, therefore, bound by it, It does not appear 
me that that observation has any pertinence, It 
quite true, but is immaterial to the case. Wh 
the doctrine of Tulk v, Moxhay (9), is applied it or 
results in this—that the defendant became bound 
covenant which he had not entered into—he becar 
bound under the Tulk v Moxhay (9) doctrine becau 
he had notice. Then the question is, what was t 
covenant by which he had become bound ? It w 
the same thing as though he had been the origin 
person, a party to the contract containing the word 
The Court of Appeal there were of the opinion, und 
those words, “the exolusive right of supplying”, th 
they were entitled to imply the negative words, al 
that there was a right to an injunction. 

Another case referred to was Fothergill v. Rov 
land (10),a decision of Sir George Jessel. That wi 
an action brought by a person who had becon 
entitled to be the purchaser of all the coals raise 
in a colliery. His vendor was going to sell the cc 
liery to somebody else, and he would therefore ni 
have received them, and the point of the case wi 
that the plaintiff's whole remedy would be in di 
mages. He was simply the purchaser of goods whic 
were going to be delivered to somebody else; } 
could get the same goods or goods just as goodand « 
suitable for his purpose elsewhere, and his remed 
was only in damages. Then there is a decision o 
Fry, J.in Donnell y, Bennett (11), where the learne: 
Judge granted an injunction ina cage of a contrac 
for the saleof chattels, because thera existed naga 
tive words, He was there proceeding upon th 
existence of negative words, He says this at thi 
beginning of his judgment, after reading or referrin; 
to a passage in Lord Selbrone’s judgment to which. 
have referred : “That the Court ought tolook at wha 
is the nature of the contract between the parties ; tha 
if the contract as a whole is the subject of equitablı 
jurisdiction then an injunction may be granted ir 
support of the contract whether it contains or does no’ 
contain a negative stipulation." I think this is suct 
a contract, because it appears tome that the contract 
for this pressnt purpose is not one for the supply by 


aO 1869) 4 Oh. 654; 38 L J Oh, 665; 21L T 


(9) (1848) 2 Ph. 774. 

(40) (1873) 17 Eg, 132; 43 L J Oh. 252;29L T 414; 
22 W R 42. 
© (11) (1883)22 Oh. D €35; 52 L J Ob. 414; 48 L T 68; 
SLW R 316; 47 J P 342, : 
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- the plaintiffs to the defendant of electricity—he is 
not bound to take any. The contract really isa 
contract the whole of which is in substance the nega- 
tive part of it, that he will take the whole from 
them, involving that he will not take any from any- 
body else. I therefore think that the fact that the 
contract is affirmative in form and not negative in 
form is no ground for refusing an injunction.” 

This rather lengthy passage discusses 
many of the cases cited by Counsel before 
me. Applying the principles on which the 
authorities show thatthe Court’s discretion 
should be exercised, I have come to the 
conclusion that the plaintiff has made out a 
case for an injunction. The fact that the 
contract is a permanent one, and the un- 
certainty whether new processes of manu- 
facture may not reduce 
requirements on the one hand, and on the 
other whether war conditions may not be 
productive of increased orders make das 
mages impossible to calculate. It was said 
and not challenged that the only steel 
‘ works.in this country are those of the dee 
fendants and Messrs. Tatas. It appears 
therefore that the plaintiff is unlikely to 
find an alternative market for his goods if 
the defendants cease to take them, The 
Plaintiff has undertaken to supply the dee 
fendants at the contract rates, as subse- 
quently modified, if called on to do so. He 
is also willing that the defendants should 
pay the price of any goods so supplied by 
him to their solicitors with a limit of 
Rs. 25,000 tobe held by the latter free of 
lien and subject to further orders and to be 
available for compensating the defendants 
for any loss they “may sustain, should it 
subsequently be held that this injunction 
has been wrongly granted. This under- 
taking was suggested by the plaintiff’s 

` Councel and, as he is willing to give it, I 
think the Court should accept it. It must be 
understood, however, that I should not have 

- thought it proper to impose any undertaking 
on him as a condition of granting the 
injunction. Subject to.this the defendants 
are restrained, pending the hearing of the 
suit, from taking delivery of dolomite or 
limestone from suppliers other than the 
plaintiff, Thecostsof this application will 
be costs in the cause, 


8, Order accordingly. 
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MADRAS HIGH COURT 
Apneal No, 343 of 1937 
February 28, 1940 
VETKATARAMANA Rao AND ABDUR 
RAUMAN, JJ. 
KORAKA KANNAYYA NAIDU 
A Versus 

RAYAPUREDDI APPALA NAIDU 

Limitation Act (IX of 1908", s. 20—Joint Hindu 
family—Pronote executed by son—Endorsement of 
payment made by father—Father, if can ba 
sumed to have*been authorised on behalf of son to 
make payment. 

A member of the joint Hindu family cannot, 
simply because he is a member of that family, 
without specific authority, paya debt on behalf of 
another member of thefamily ormake an endorse- 
ment on behalf of the other member so as to enlarge 
the period of liñħitatiĝn. Hence where a promis- 
sory note is executed by a son who was a member 
of the undivided family with his father, an endorse- 
ment of payment made by the father cannot be pre- 
sumed to have been authorised on behalf of the son 
unless there ig something glee toshow that autho- 
rity was, in fact, given to the father by the son to 
pay the debt on his behalf. 

Mr. C. Rama Rao, for the Appellant. 

Mr. Y. Suryanarayana, for the Response 
dent. . 


Abdur Rahman, J.—This appeal arises 
out of a suit brought on the basis of a pro» 
missory note executed by one R. Appala 


853 Ve 


wet 


pre- . 


Naidu in favour of the plaintiff on August - 


8, 1930 (Ex. A) for Rs. 680-2-9. Several de- 
fences were raised to this suit. But the main 
defence, with which we are now concerned, 
is that of limitation. The lower Court held 
the suit to be barred by time and dismissed 
it. The plaintiff appeals. Since the suit was 
instituted more than there years after the 
execution of the promissory note it would 
ordinarily be barred by limitation, But it is 
contended on behalf of the plaintiff that a 
payment of Rs. 145 which was made on 
July 23, 1933 on behalf of the executant 
of the promissory note by his father brings 
the suit within time. As there is an endorses 
ment of payment of Rs. 145 on the back of 
the promissory note signed by the defende 
dant’s father on July 23, 1933 it has to be 
conceded that this payment was made by 
him in respect of the promissory note in 
suit. But the real question to decide is if 
the father was, as required bys, 20, Limi- 
tation Act, duly authorized on behalf of his 
Ba far as the 
endorsement is concerned. there is nothing 
in it which would show that the father was 
authorized to pay the money on behalf of 
his son. There is areference in it to, his 
(i. e» the father’s) being a msmberof an 
undivided family with his son; but this is a 
different matter and we shall advert to it 
A 


a 854 


ING. The- father. was not examined by the 
plaintiff although we,are conscious of the 
reascns why the appellant did not summon 
him to give evidence, That does not how- 
“8ver solve the plaintiff's difficulty. The 
onus of establishing that the payment by 
the father was made under the authority of 
the son has to be discharged by the plaintiff 
and unless we find it to have been dis~ 
charged, he must fail. -Theres isa reference 


in the statement of P. W. 2 thay the plaine. | 


‘tiffs brother was sent by the plaintif to 

make a demand and the defendant-when 
approached said in reply that he would 
send the money through his father. The 
plaintiff failed to prcduce his brother and 
the defendant’s statememt remained un- 
proved. We have thus been left to depend on 
the oral testimony of the plaintiff and that 
of P, W. 2. Having regard. to the fact that 
there is nothing in the endorsment which 
corroborates the stafements of these wite 
nesses, we: are not inclined to place any 
credit, like the lower Court, on their 
testimoney, 

‘The next question is, if there is anything 
in the endorsement itself which would show 
that the father was authorized to pay the 
money on behalf of the son. Mr. Rama Rao 
naturally laid a great deal of emphasis on 
the word ‘undivided’ appearing in the 
endorsement. His contention was that 
since the father and the son were members 
of a joint family, the father must be pre- 
sumed to have been authorized on behalf 
of the son to make the payment. We are 
afraid it would be impossible for us to do 
so, unless there was something else to show 
that authority was, in fact, given to the 
father by the son to pay the debt on his 
behalf. A member of the joint Hindu 
family cannot, simply because he is a 
member of that family, without specific 
authority, pay a debt on behalf of another 
member of the family or make an endorse- 
ment on behalf of the other member so as 
to enlarge the period of limitation, In the 
absence of amy other facts frcm which an 
authority may be inferred our decision 
must be that the plaintiff has failed to 
establish that the suit was within time, 
The dismissal of the suit by the lower 
Court was thus correct and its decision 
must be upheld, The appeal accordingly 
fails end is dismissed with costs. 

N.-8. Appeal dismissed. 
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CALCUTTA HIGH GOURT 
Appeal No. 250 of 1935 
June 6, 1940 
R. O. MITTER AND MOHAMMAD AxBaM, JJ. 
Raja KRITANAND SINGH BAHADUR— 
© DEFENDANT No. 1 AND OTABRS 
— APPELLANTS 
4 versus 
SEORETARY or STATE, PLAINTIFF 
AND OTBERS—RESPONDENTS 

Fishery—Right of Crownto grant several fishery 
to private individual, if limited—Crown's right to 
grant right to fish as incorporeal right apart from 
right to subjacent sotl—Held, that fisheries could 
not be taken to have been included in zamindari— 
Words and phrases—Sairat’, meaning of—Hvidence 
—Previous judgment not inter partes—Admissibilt- 
ty of, in subsequent suit. 

To the extent of the right of the Crown to grant 
a several fishery to a private individual, there is 
no limitation in respect of time and the river need 
not be tidal. It is enough if it is navigable. 25 
Ind. Oas. 467 (2), relied.on. |p. 859, col. 1.] 

There is no principle on the basis of which the 
Crown can be prevented from dividing the rights 
in land and in making a grant of the right to 
fish as an incorporeal right, apart from the right to 
the subjacent soil, in the waters covering the land 
to one, and either reserving to itself or granting to 
another the subjacent soil. Kooroona Moye Chow- 
drain v. Joy Sunker Chowdhury (14), relied on. [p. 
859, col. 2.) 

Where the fisheries situated within the geogra- 
phical limits of Pergunah Ekbarabad which had 
been granted by the Crown to others as incorporeal 
rights before the decennial settlement of that 
Pergunah, had not been included in the assets of 
zemindari of Pergunah Ekbarabad at the time of 
the permanent settlement, they cannot be taken to 
have been included in the zemindari as the assets 
thereof were -not taken into account in settling 
Purganah Ekbarabad. Forbes v. Meer Mahomed 
Hossein (1), relied on. [p. 855, col. 2; 856, col, 1.] 

The word ‘Sairat’ includes profits from fisheries 
[p. 856, col. 1.) 

A previous judgment not inter partes is not ad- 
missible in evidence in subsequent suit, 181 Ind. 
Oas. 753 (17), relied on. 


A. from original decree of the Additional 
Sub-Judge, Malda, dated July 31, 1935, 


.Messrs. S. N. Banerji, Gopendra Nath Das ` 


and Sambhu Nath Banerji, for the Appel- 
lants. 


Messrs. Rama Prosad Mukerji, Subodh 
Chandra Basack and Ranjit Acharja 
Choudhury, for the Respondents. 


Judgment.—This appeal is by defen- 
dants Nos. 1 to 3 in a suit instituted by 
the Secretary of State for India in Oouncil 
on March 27, 1929 for recovery of nine 
Jalkars or Fisheries. They are known as 
(1) Patalchandi (2)Nimajole. (3) Chandmari 
(4) Gangaprosad (5) Mayamari (6) Goaltuli 
(7) Laldhubri (8) Tulsiganga. The ninth 
J alkar is over a portion of the river 
Bhagirathi which for brevity's sake will 
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- hereafter be called. by thenameof Ganga 
-Bhagirathi or Bhagirathi simply. At the 
trial the plaintiff gave up his claim to 
Goaltuli and Lgldhubri on the admission 
that they are no longer fisheries, beirg 
now dry lands. Tulsiganga is a long 
Darrow channel, but the remaining five 
jalkars are in beels or almost land locked 
waters connected by narrow channels or 
daras with the river Bhagirathi, 
Mayamari which is connected with another 
river called Pagla, The plaintiff claims 
the exclusive right to fish not only in 
those beels but also in some of those connec- 
ting channels or daras. 


There were five defendants to the suit? 
The first three are the proprietors of eight 
annas share and the last two of the remain- 
ing eight annas share in a zamindari 
known as Pergunah Ekbarabad formerly 
Touzi No. 1937 of the Purneah Oollectorate, 
now No. 65 of the Maldah Collectorate, 
which was permanently settled with their 
predecessor-in-interest Raja : Vedananda 
Singha Bahadur on June 16,1819, under 
Regn. I of 1793. Before the said Permanent 
Settlement the said pergunah appears to 
have been settled successively for terms of 
five years with Maharaja Radha Nath of 
Dinajpore and others till 1809 when the 
decennial settlement was concluded with 
Dular Singh Choudhury under Regn. VIIL 
of 1793. The sites of the aforesaid five 
beels, Patalchandi etc. are within the 
geographical limits of the zamindary Per- 
gunah Ekbarabad andthe channel Tulsi- 
ganga and the material portion of the river 
Bhagirathi, which is not navigable at all 
seasons Of the year, also flow through their 
zemindari, The learned Subordinate 
Judge passed a decree in favour of the 
Plaintiff in respect of the seven jalkars, 
the claim to Qoaltuli and Laldhubri 
having been, as we have already stated, 


abandoned by the plaintiff. Defendants, 


Nos. 4 and 5 have not appealed. 


A several fishery known as” “Pergunah 
Gangapat Islampore”’ was granted by 
Nawab Alivardi Khan, a Muhammadan 
ruler of Bengal in pre-British times, to the 
grandmother of one Hoolaus Ohand. This 
grant was confirmed by Nawab Mohabat 
Jung in favour of Hoolaus Chand’s father 
Bhagmal. Before 1789 the Govt. gave 
taloogi settlements to Hoolaus Ohand, 2. e., 
settlement on the basis that he was the 
proprietor,- When the question of Decennial 
Settlement under Reg, VIII of 1793 was 
being considered, the Collector wrote a 


except . 


letter on October 2, 1789 to the preside 
and members of the. Board of Reve 
(Ex. Q B-1)*to the effect that Hoolaus Uhaud 
wasnot really a taloogdar but subordinate 
tenure-holder under the | zemindars of 
Oonkjole. ‘The Board of Revenue, however, 
directed the Oollector to conclide the 
decennial settlement with him with the 
reservation that- in case the zemindars of 
Gonkjole established their claim within six 
months the settlement to Hoolaus Chand 
would be nullified and settlement would 
be made with the former. By a 
document dated November 15, 1790, the 
decennial settlement ofthe Jalkar ‘‘Per- 
gunah Gangapat Islampore,” was conclude 
ed with Hoolaus Ohand, (Hx. O (1) B 4) 
-from 1197- fo 1206 B. S. and the zemindars 
of Conkjole nót having preferred thereafter 
any claim:to have settlement of the. said 
mehal, the permanent settlement under 
Regn. Iof 1793 was concluded with Hoalaus 
Chand from 1207,at an annual revenue 
of Rs, 3,048-7-8. 1 ~ (sicca). On January 
1, 1800 Hoolaus Chand executed the 
permanent settlement kabuliyat (Ex. O; 
B 42), In the decennial and permanent 
settlement kabuliyat no detailed specifica- 
tion of the Jalkar was given, save and 
except that it was described by the name 
“Jalkar Pergunah Gangapat Islampore,” 
It is admitted inthe case that an exclusive 
right of fishery was granted by the Crown 
to Hoolaus Ohand over waters which then 
went by the name of Pergunah Gangapat 
Islampore. There is also no controversy 
that the said right was conferred on him 
on the waters of the navigable stream of 
the Ganges from the up-stream limit at 
Pointy tothe down-stream limit at Sooty, 
Both these villages are shown inthe map 
prepared by Major Rennel between 1767 
to1772 (Ex. 6(0); Map No. 8). The cone 
troversy is asto whether the said Jalkar 
covers waters claimed in the suit which 
are not in the bed of the navigable river 
Ganges. 

There can be no doubt that fisheries 
situated within the geographical limits of 
Pergunah Ekbarabad which had been 
granted by the Orown to others as incore 
poreal rights before the decennial settlement 
of that Pergunah, had not been included 
in the assets of zemindert of Pergunah 
Ekbarabad atthe time of the parmahent 
settlement. The decennial and the perma 
nent settlement kabuliyats (Ex. O 13 (a); 
B60 and Ex. C 4 (a) B 64) exclude all 

*We have marked the paper book thus; Part I as A, 
Part II, Vol. ł as B find Part II, Vol. 2 as O. 
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The word 
Sairat includes profits from fisheries (Wil- 
son's Glossary, p. 404). The zemindar 
of Pergunah Ekbarabad had therefore the 
“right to fish only in those lands covered 
with water within the limits of his Pere 
gunah, and that only as an incident tohis 
ownership of those lands, the incorporeal 
right to fish in which had not been granted 
before by the Crown to others. The 
fisheries mentioned in the retarns, called 
Tahut Milani papers. (Ex. BB 6-21) made 
by the zemindar of Pergunah Ekbarabad 
in the year 1793-94 cannot be taken to 
include any of the extensive fisheries 
in suit. The two Jalkar mahals mene 
tioned in those returns*are very small, the 
assets of one being Rs. 29-8-0 and of the 
other Rs. 37-80. The Jalkars in suit 
cannot be taken tohave been included in 
the defendants’ zemindari as the assets 
thereof were not taken into account in 
settling Pergunah Ekbarabad with their 
predecessor :. Forbes v. Meer Mohammed 
Hossein (1). ‘Still, plaintiff cannot succeed 
unless he can establish his right im them 
‘by showing that they are included in 
Jalkar Pargunah Gangapat Tslam pore. 
Before we take up this question the nature 
of the waters in which the right to fish is 
claimed by the plaintiffand the history 
of Jalkar Pergunah Gangapat Islampore 
must be noticed. 

In 1767-72 the river Bhagirathi (called 
Bagrutty river in Rennel’s map) branched 
off from the river Ganges from a point 
near the village Sumdah below Pointy 
and again joined the river Ganges at a 
point near Sooty, Its course is shownin 
Rennel’s map (Ex. 6 (e); Map No. 8). 
The revenue survey maps of 1847-48 have 
not been produced, but in sheets Nos. 6 
and 7 ofthe revenue survey map of 1880 
(Ex. 6 (a) and Ex, 6 (6); Maps 6 and - 7) 
the position of the river Bhagirathi and 
of the old bed of the river Ganges in 
1847-48 are indicated. These maps show 
that the river” Bhagirathi branched off in 
1847-48 from the river Gangesat a point 
just below Ganga (Qovindapore, joined 
another branch of river Ganges called 
Pagla, which joined the river Ganges again 
below Chandpur. Both Rennel’s map and 
these revenue survey maps indicate that 
bot}? the ends of the river Bhagirathi were 
open in 1767-72 and also in 1847-48. The 
nature and position of the river Bhagirathi 
with reference tothe river Ganges about 
the year 1880 can be reasonabiy ascertained 
(1) 20 WR 44; 12 Beng. LR 210(P 0). 
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by placing together the revenue survey — 
map sheets Nos.1, 6 and 7 (Exs. H (62), 
Ex. 6 (a) and Ex. 6 (b) ; Maps 60,6 and 7), 
A channel, (which is named Morganga. 
(deaf channel of river) in’ sheet No. 6) 
Issued out of theriver Ganges froma point 
a little to the south of Rahimpur (near 
figure 6) marked in sheet No. 1. The 
northern end of the river Bhagirathi issued 
from this dead channel at a place south of 
Ganga Govindpur marked in  sheet*No. 6, 
It joined the river Pagla at place near 
Lalbazar Silk Factory. From that place 
it and the Pagla flowed through a common 
bed up to Chandpore, where it separated 
again, It fidwed in a westerly course 
and again joined the river Ganges at 
Jagarnathpur -Kidderpore, the Pagla. 
taking. the easterly channel and joining 
the Ganges further east near Turtipore 
Indigo Factory marked in sheet No. 7.. 
From these maps it appears that about 
1880 its -northern-mouth was closed except 
during the rainy season, but the southern’ 
mouth was connected with the river 
Ganges at all seasons of the year. The 
evidence on the record establishes that its. 
condition is similar now. At the north. 
waters of the river Ganges enters Bhagi- 
rathi only for about three months during 
the rainy season, but the southern end is. 
connected with the river Ganges all the 
year round. It is not navigable for nine 
months of the year but during the rainy 
season boats of moderate sizes can pass. 
Portion of the river Bhagirathi from Sadula- 
pore to Belbari Ghat is the subject-matter 
of the suit (Plaint Map--Map No. 2). 
Tulsiganga is a narrow and shallow 
channel ‘issuing outof the Pagla river and 
falling into the Bhagirathi river. The flow 
is perennial. The other five waters, Patel- 
chandi, Nimagole, Chandmari, Ganga. 
Prosad and Mayamari are large sheets of 
inland waters in the fature of beels which 
do not completely dry up at any part of 
the year. The first four are connected by 
small channels or daras with the Bhagirathi 
river and the last with the Pagla river. 
These daras are not artificial channels 
excavated by human agency. An attempt 
was made by the defendants to establish 
that they were artificial channels, but the 
evidence cn the point is insufficient to 
establish that fact. ‘They are natural 
channels existing for a long time, as far as. 
memory goes. They are, however, narrow 
and shallow channels. They dry up for 
ning months orsoin the year and during 


; those nine months there is no flow of the 
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= waters of Bhagisathi or the Pagla river into’ 
those beels, During the rainy season, 
however, the daras are filled up with water 
and through them the beels receive the 
waters of the Bhagirathi or the Pagla 
river as the case may be. The Commissioner 
has noted the details in his report which 
we accept, as representing the true state of 
things. The beels and the connecting daras 
oe Lie in the Commissioner’s map (Map 

0, 0)? 

The Jalkar under the designation of 
“Pergunah Gangapat Islampore” was per- 
manently settled, .as we have already 
stated, with Hoolaus Chand in the year 
1800. It was sold ata reverie sale in the, 
year 1805 or 1£06 and purchased by the 
Govt. It thus became a Govt. Khas Mehal 
from that year. Govt. granted short-term 
ijaras upto 1823 or so at rents which were 
less than the amount of the revenue assessed 
upon it at the time of the permanent settle- 
ment. The reduction is explained in the 
letter of the Commissioner of the Rajshahye 
Division dated September 14, 1855 (Hx. O 
2B 91) The reason given was that- 
neighbouring zamindars had appropriated 
parts of the Jalkar. In 1870 the Jalkar was 
divided into two portions by the Board of 
Revenue in its proceedings dated August 
9, of that year, The northern portion, 
called Part I, was from Pointy upto the 
north of the Maldah-Rajmehal Road, and 


the southern portion, called Part II, was - 


from the south of that road up to Shibgunj, 
Turtipore and Sooty. The southern portion 
was made into an independent. estate, 
No, 557 of the Maldah Oollectorate with 
an annual revenue of Rs. 1,700 and cess 
Rs. 17. 
Calcutta Gazette of September 28, 1870, 
(Exs I and 1(1)-B 126 to 129), At the. 
sale held on November 5, 1870, Paresh 
Nath, Bhagaban Chardra and Doman 
Chandra Shaha CHoudbury purchased it, 
their purchase taking effect from April 1, 
1871, (Ex. E B 131), They continued as 
proprietors till about 1888 {there is no 
definite evidence about the exact date). 
The estate was then put up to sale for 
arrears of revenue and the Raja of Pakur 
purchased it. He however continued to be 
the proprietor for a short period, for he 
defaulted in paying revenue in 1892, with 
the result that the mahal was again put 
up to sale under Act XI of 1859 and was 
purchased by thé Govt. on November 4, 
1892 (Ex. 2, B, 157). In this suit the 
Secretary of State claims exclusive Jalkar 
Tights in the waters mentioned above as 


It was advertised for sale in the . 
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proprietor of estate No. 557 of the waaa 
Collectorate, basing his, title on the aforesaéd 
purchase at the revenue sale. 

In his plaint he admitsthat the defen- 


dants are in possession for the last 40 =" 


years. He states that Jalkar Gangapat- 
Islampore (southern portion) comprises the 
main stream of the Ganges from Rajmehal 
to Turtipore together with all inlets and 
outlets, dhapa (expanse of low land) demo- 
shes (pools of water in depressions), koles 
(remnants of river channel closed at one 
end), sota (small nature channel or water 
course), margangas (bed of dead river), etc. 


situate -within the two high banks of the 


Ganges as well as jalas (waters) beyond the 
two banks of» theeriver Ganges which are 
connected with the river Ganges during the 
substantial part of the year (para. 2). In 
para. 3 he expressly states that the waters 
described in the schedule to the plaint are 
component parts of Jalk’ar Gangapat lslam- 
pore. In paras, 4 and 5 he describes the’ 
nature of the waters described in the sche- 
dule by stating thatthe river Bhagirathi is 
connected ‘at one end with the river Ganges 
throughout the year and at the other end 
only during the rainy season and the other 
waters are connected with it (the Bhagi- 
rathi) only’ during the rainy seasons. He 
makes the statement -that the waters and 
fish of those jalas are waters and fish of 
the river Ganges, He winds up these two 
paragraphs by again repeating that those 
waters are component parts of the Jalkar 
Gangapat Islampore, The statement in the 
plaint that the waters and fish of the Jalkars 
or jalas in suit are the waters and fish of 
the main river Gangés have given the oppor- 
tunity to the defendants-appellenis to raise 
interesting arguments. ‘ 
Mr. Banerjee appearing for them urges 
that the case of the.plaintiff as made in the 


-plaint, is that he’has exclusive right to fish 


in ‘thé channel of the navigable stream 
Ganges ‘from Rajmehal to Turtipore, and 
that he has‘also the exclusive right to fish 
in the waters.deecribed in the schedule to 
the plaint only because those waters are 
supplied with waters and fish by the river 
Ganges. He says, accordingly, that the 
Plaintiff can only succeed if those waters 
can be considered as adjuncts of the river 
Ganges; but they cannot be considered as 
adjuncts because the connection directly or 
indirectly with the Ganges is not throughout 
the year. “We do not howevef construe the 
plaint in that manner. The plaintiff made 
the definite case that those waters ere com- 
ponent parts of éhe Jalkar Gangapat Islam- - 


¢ 
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‘Yee He also pleaded further facts which 

im his opinion would support his case on the 
basis that the waters in question were parts 
of the same river system. It is not also his 
case that he had the exclusive right of fishing 
only in the river Ganges between Rajmebal 
and Turtipore and that the river has now 
or in the past had made the waters claimed 
in the suit as its own. These facts must in 
our judgment be kept clearly in sight in 
this case, and on them many,of the deci» 
sions cited before us by both parties must 
be distinguished. Most of those decisions 
are noticed in the judgment of Lord Sumner 
in Streenath Roy v. Dinabandhu Sen (2). 
The cases cited before us are of five types: 

(1) Cases which definethe bed of a river. 
A channel between two high banks may be 
‘very wide. Most part of it may be dry with 
narrow flows only orin the channel there 
may be isolated depressions covered with 
water during most part of the year, but 
during the rainy season the whole of the 
space may be covered with a mass of flow- 
in water. Ahmadi Begum v. Tarak Nath 
-Ghose (3) and possibly Jogendra Narain 
Roy v. Crawford (4) and Hurreehur 
Mookerjee .v. Chundee Churn Dutt (5) are 
cases’ of this type. The'whole channel bet- 
ween the two high banks which are covered 
‘with moving water during the rainy season 
would be regarded as the river bed and the 
person entitled to fish in the river would 
have the right to fish in all the waters 
stagnant or flowing lift within these limits 
of the two high banks during the dry seasons 
as also in the whole of the moving waters 
from bank to bank at the time of the floods 
in the rainy season. (2) Cases where a 
navigable river changes its course either 
gradually or suddently and flows over a new 
bed which is also navigable. The grantee 
from the Crown who has the exclusive right 
to fishin the river would have the same right 
in the new channel though it may be over 
the lands of a private proprietor. Tarini 
Churn Sinha v. Watson & Co. (6), and 
-Streenath Roy v. Dinabandhu Sen (2) are 
cases of this type. The last mentioned 
case settled in favour of the grantee of 


Jalkar rights the conflict of decisions in . 


Bengal when the change in the course of 


(2) 41 I A 221; 25 Ind. Oas. 467; A I R1914 PO 
48; 42 O 489; 18 O W N 1217; (1914) MW N 654; 
1L W 733; 16 M L T319; 12 A L J 1193; 20 O L 
J 385; 16 Bom. L R $01 (P O). 

(3)17 O W N #173; 21 Ind. Oas. 233,18 C L J 


9, 

(4932 O 1141; 2 O L J 569, 

(5) (1858) S D 644. 
~ (6) 17.0 963. l e 
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the river was sudden, (3) Cases where the. 
river overflowed its bank at times of flood 
and formed beels outside its banks. Gopi 
Nath Rai v. Ram ChunderTurkelunkar (7) 
apd Nub Kishen Roy v.’ Uchehootanund 
Gosein (8) are cases of this type. The right 
of the grantee who has the several fishery 
in the river does not extend to such beels 
unless they are perennially connected with 
the river channel, (4) Oases where the river 
had left its old bed, flowed over a new bed 
for a time and then shifted again leaving 
peels or damoshes in its last bed. Krishendro 
Roy v. Muharanee Surna Moyee (9;, Indu 
Bhusan Bose v. Saraju Bala Debi (10) and 
Jnanendra Mohan Bhaduri v. Ranjit Pal 
(11), and possibly Jogendra Narain Roy 
v. Crawford (4), are cases of this type. 
Three conflicting views have been taken. 
The first isthat grantee having the right 
to fish in the river would have right to 
fish in such beels or damoshes (a) if the 
connection with the flowing river channel 
is maintained throughout the year, 
(b) even if the connection be only during 
the floods of the rainy season. The 
extreme view is expressed in Indu Bhusan 
Bose v. Saraju Bala Debi (10) that he 
would not have the right even if the cone 
nection be at all seasons of the year. (5) 
Oases where the river at the time of 
changing its course leaves in its original 
bed beels or sheets of water. Greyv. 
Anund Mohan (12) and Bhaba Prasad v. 
Jagadindra Nath Rai (13) are of this type. 
It was held that such a beel must be con- 
nected at all seasons of the year with the 
flowing channel of the river in order to 
entitle the person having the right to fish 
in the river the right to fish therein. This 
type really falls within the fourth type, but 
we have placed it under a different head 
because in Indu Bhusan Bose v. Saraju 
Bala Debi (10) such a distinction was made 
Nath 
Rai (18) was distinguished on the ground 
that it wasa case of a beel left in the 
original or first channel, the channel over 
which the river flowed atthe time of the 
grant of the several fishery, 

The cases falling within the five types 
are of no help in the case before us, 
because the plaintiff does not claim the 


(7) 1 Mac. Sel. Rep. 304. 
- (8) (1856) 8 D 878. 
(9) 21 WR 27. 
a” 46 O L J 93; 104 Ind. Cas, 494; A I R 1927 Oal. 


(iD 63 0 351. 


(13) (1864) W R 108. 
(3) 330 15; 9 OW N 935. 
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wight to fish inthe Jalkarsin suit on the 
basis that they were formed either by the 
overflow of the waters of the river Ganges, 
or that over their sites the Ganges flowed 
at some time or other and they are, the 
remnants left of the abandoned river beds 
of the Ganges or they are to be deemed as 
part of the present river bed of the 
Ganges, In our judgment this case would 
depend upon two questions, namely (1) the 
naturerand extent of the right of the Crown 
to grant a several fishery to a private indie 
vidual, and (2) the extent of the grant 
actually made by it in this case, In 
England the right of the Crown to make 
such grants is restricted 
manner. The river must be both tidal and 
navigable and the grant must be proved or 
presmmed to have been made not later than 
the reign of King Henry II, for the Magna 
Charta took away the King’s prerogative te 
make such grants, In India there is no 
limitation in respect of time and the river 
need not be tidal, It is enough if it is 
navigable. This position is now settled by 
the decision in Streenath Roy v. Dinabandhu 
Sen (2). The further question, namely 
whetherthe Crown in India can grant a 
several fishery to a private individual in 
non-navigable rivers or in beels and lands 
locked waters is a question of importance 
in this case. Whatever may have been the 
theory of proprietorship of the sovereign 
power inlands during the Muhammadan 
times, the English in India started with 
the assumption 
“that all the soil belonged in absolute property 
the sovereign and that all private property 
existed by its sufierance. The consequent had made 
all lands the property of the sovereign and 
private individuals had to derive proprietary rights 
in land from the sovereign by virtue of grants made 
by it.” 

This was the basic idea of the perma- 
nent settlement of 1793 according to some 
authorities. Onthis*basic idea the Govt. 
transferred in perpetuity in 1793 and 
thereafter a vast quantity of land to men 
who were and are known as zemindars 
and the property in the soil was formally 
declared to be vested in those with whom 
permanent settlements were concluded 
(Land Laws of Bengal by late Sarada 
Churn Mitter, J., page 30, original edition), 
In any event the Govt. proceeded upon 
the view that it had the sole right to settle 
lands of whatever description to a private 
individual which it had not already alie- 
mated. This right to make settlement 
extended to alllands, whether it was firm 
land or land covered with water, There is 


to 


ih a twofold , 
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in our judgment no principle on the basi 
of which the Orown can, be prevented from 
dividing the rights in land and in making 
a grant of the right to fish as an incorpo- 
real right, apart from the right to the 
subjacent soil, in the waters covering the 
land to one, and either reserving to itself 
or gratting to another the subjacent soil, 
The case in Kooroona Moye Chowdrain v. 
Joy Sunker Chowdhury (14) affords an 
illustration of this principle. That was the 
case of a grantof Jalkar right, the right 
to fish only, in a Pergnnah. The grant 
was upheld and it was ruled that such a 
grant entitled the grantee to fish in all 
natural water-courses, daras (small non- 
navigable channets), jheels (long and 
Narrow strips of land-locked water) and 
beels (ponds) not made by human agency. 
In Horidas Malv.Mahomed Jaki (15) 
Garth, ©. J. with whom Mitter and 
Tottenham, JJ., concurred, without expres- 
sing any opinion on the question as to 
whether the actual proprietary right in 
the soil of British India was vested in 
to Crowa or not, observed that the Crown 
a 


“the power of making settlement or grants for 
the purpose of revenue of all unsettled and un- 
appropriated lands and there was no good reason , 
why the Orown should not have the power of 
making settlements of jalkar rights and of lands 
covered by water, as of lands not covered by 
water.” 


Such being the extensive right of the 
Orown in India we are now to see what in 
fact was granted to Hoolaus Chand, (Their 
Lordships then examined certain documents 
and proceeded further.) The next document 
is Ex. 11 (B:45), debandi return in respect 
of Pergunah Gangapat Islampore made to 
the Collector by Pratima Ohowdhurani who 

“ described herself as zamindar. This dócu- 
ment has been printed in a misleading form. 
The first part up to line 22 of p. 45 is a 
separate slip in the nature of a docket made 

“by some officer of the Collector whose Per- 
sian signature {wrongly printed as Hulas 
Ohand) cannot be deciphered./The succeed- 
ing portion beginning from “Sri Sri Ram” 
is the return made in the Bengalee langu-, 

age, 

Mr. Banerjee appearing for the appellants 
has urged that (1) this document is not 
admissible in evidence and (2) that at any 
Tateno reliance ought to be placed o it, 
His argument on the first point isthat this 
is not a return filed in ‘pursuance of 
Regn, 48 of 1793; and that it can onlys be 


(14) (1864) W R 267, 
(15) 11 0 434 (F B). 
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Na in evidence under s. 13, Evi, Act, 
i$ it can be proved that the rights of Hoolaus 
Chand in Gangapat Islampore had then 
devolved upon Pratima Obaudhurani. He 
further says that she could not have been 
the widow of Hoolaus Chand for from ane 
other ancient document (Ex. 5, B;75), it 
appears that Parbati Ohowdhurani was 
Hoolaus Ohand’s widow, The only basis on 
which he says that this document was not a 
return mentionedin s. 25 of Regn, XLVII 
of 1793 is that the document does not cone 
tain specification of boundaries. We do 
` netattach much importance to these argue 
ments. As the property was a Jalkar mahal 
such details as would or could be given 
of a village cannot Wb expected in the 
compulsory returns required from zamin- 
dars under that Regulation. The identity 
of the Jalkar would ordinarily be furnished 
by mentioning the names by which they 
wentand the place or local area in which 
they were located. This has been done 
in Ex.11. The fact that the document was 
filed with the Collector would indicate that 
it was not a voluntary return. “Ab this 
distance of time it would be difficult to 
prove how Pratima Choudhurani became 
the zemindar or whether she was the widow 
of Hoolaus Chand or not but the fact re» 
mains that she described hereself in the 
return as the zaminadar of that mahal 
and that the return was filed by Kashi 
Nath Dass who described himself as naib, 
that is the principal officer of the zamindar. 
We accordingly hold that this document is 
admissible in evidence, It is valuable evi- 
dence for it is a return made by the then 
proprietor, not voluntary but under an 
obligation. 

The second point has been rested by 
Mr. Banerjeeon two grounds. Firstly, he 
Says that the document was induced into 
the case in an irregular manner at & very 
late stage of the case, and, secondly, that 
the said return was made at a time when 
there were disputes between the proprietor 
of Gangapat*Islampore and other adjoining 
proprietors and that the former was obvi- 
ously creating evidence in his favour for 
laying claim to whatin fact did not belong 
to him. There is no evidenceto that effect 
in this case, but in support of his last 
mentioned argument Mr. Banerjee relies 
onl¢ on the findings in Shama Soonduree 
Debia v. Collector of Maldah (16). ‘That is 
not an inter partes judgment and the 
firdings are accordingly not admissible in 
evidence: Gobinda Narayan Singh v. 


(16) 12 W R 164, 
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Sham Lal Singh (17). This document was- 
not in the list of documents filed by the 
Secretary of State, His case was closed on 
July 12,1935. On that date the defendants 
aalled upon him to produce some documents 
including the dehabandi papers of Per- 
gunah Ekbarabad (A 125). On July 15, 
the Secretary of State produced four docu- 
ments in Court, one of them being this 
dehabandi paper of Gangapur Islampore 
and stated that that "had been calted for 
from him by the defendants (A 129). The 
defendants filed a re-joinder that they had 


Not done so (A 120). The position taken 


by the Secretary of State was untenable 
and was sô held by the Oourt: Order 
No, 125 (A 15). 

The Secretary of State, however, made 
an application on July 16, for permission 
to adduce the said paper in evidence, This 
was opposed by the defendants but the 
Oourt granted him leave to adduce the 
same in evidence, giving the defendants 
the opportunity to adduce rebutting evi-' 
dence. Mohamed Ismail, the record keeper 
of the Maldeh Collectorate was recalled 


and examined on July 17. He proved 
the custody of the document and the 
document was marked an exhibit. 


As the genuineness of the document has 
not been and cannot be questioned and 
having regard to the fact that the defend- 
ants had the opportunity to lead rebutting 
evidence we do not think that we would be 
justified in revoking the leave granted by 
the learned Subordinate Judge and rule 
the document out. We have already ex- 
pressed our opiaion on the value of the 
document. This document mentions all 
the Jalkars now in suit as within “Pergunah 
Gangapat Islampore. (Their Lordships. 
examined a few more documents and con- 
cluded). The documentary evidence on the 
record which we ehave noticed above lead 
to the conclusion thaf Pergunah Gangapat 
Islampore comprises the Jalkars now in 
suit, They have nct changed their sites ; 
at least there is no evidence to the 
contrary. i 

The evidence of possession also points 
to the same conclusion. In 1838 it was. 
found that all the Jalkarsin suit excep} 
Ganga Prosad were in the possession of 
the Govt. The letter Exs, O and O (1) 
speak of the Govt’s dispossession from por- 
tions of Gangapat Islampore. They do not 
show from what parts there was dispos- 

(17) 58 I A 125; 131 Ind. Cas, 753; A I R 1931 PO 
89; 58 O 1187; 530 L J 333; 350 W N 521; (1931) 
M °WN 435; Ind. Rul. (1931) PO 145; 33 L W 707;. 
33 Bom. LR 885;61M LJ 9(P 0). 
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session. The Jalkars mahal was an extensive 
one. The admission made in these letters 
would not necessarily imply dispossession 
of Govt. from any of the Jalkars now, in 
suit. We have on the other hand evidence 
furnished by tke kabuliyats executed by 
fishermen which prove that Poresh Nath 
and his co-sharers were in possession of all 
the Jalkars in suit including Ganga Prosad 
from 1867 tol882 or so (Exs. 7 to 7 (4) series 
tabulated at B. 101-106, Defendants were 
admittedly in possession from about 1889 
or so, but there is not a single piece of 
documentary evidence prior to that period 
to prove their possession. They are very 
big zemindars having regular zemindary 
offices and a well kept record room. If they 
were in possession, kabuliyats and collection 
papers would have been forthcoming. We 
hold that the Jalkars in suit now are parts 
of Pergunah Gangapat Islampore. This 
disposes of the main question in the appeal, 
namely, as tothe extent of Jalkars Pergunah 
Gangapat Islampore. Two subordinate 
points have been urged by the appellants. 
One relates to Ganga Prosad and the other 
two Nimajole, They say that even if Ganga 
Prosad was included in Pergunah Gangapat 
Islampore it has been lost to its owners 
from 1¢36 as it was out oftheir possession. 
The kabuliyats Ex. 7 series show that Poresh 
Nath Shaha Choudhury and his co-sharers 
were in possession of Ganga Prosad from 
1867 at least up to 1878. Even if they 
were dispossessed later on, the Secretary 
of State for India being the purchaser at 
the sale held on November 4, 1892 for 
arrears of revenue is eatitled to recover 
possession of the whole estate as created 
at the Permsuent settlement, and this he 
can do within 60 years of the said sale by 
the combined effect of Art. 121 and of 
Art. 149, Lim. Act. ` 

With regard to Nimajole the contention 
is that whole of it has dried up. To supe 
port this contention, reliance is placed on 
Ex. J-l and J (2) (B-86-87). These are 
two robakarys of the Deputy Collector of 
the year 1845. Assessment proceedings in 
respect of 4251 bighas of Nimajole were 
dropped .on the objection of Raja Vidya- 
nanda Singha (apparently the same person 
as Raja Vedanand Singh, with whom 
Pergunah Ekbarabad was pe‘manently 
-settled in 1819) on the ground that the said 
area was then dry land. Nimajole is an 
extensive piece of water and a good portion 


of it is still covered with water, as the. 


oe . . ey 
-Commissioner’s inspection notes would 
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learned Subordinate Judge was right ia 
upholding the claim of the Secretary cf 
State for India to the Jalkara in suit, 
except Goaltuli and Laldhubri, the claim 
to which was abandoned by him, The 
result is that this appeal is dismissed with 
costs to the plaintiff-respondent. 
S. Appeal dismissed. 
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In re WALI RAHMOO ann SONS— 
INSOLVENTS 

SIND PROVINCIAL CO-OPERATIVE 

. BANK, Lrp,—Appricants 

Registration Act (XVI of 1908),s. 17 (1) (b)— 
Equitable mortgage—Memorandum executed by mort- 
gagor on same day on which title deeds were 
depositedNeld was not integral part of transaction and 
did not require registration—Mortgage—Equitable. 

A mortgagor obtained froma bank a loan by way 
of over-draft and as security executed a promissory 
note on the same date and further deposited with 
them title deeds of certain immovable property as 
security by way of equitable mortgage. Ono the 
same day the mortgagor executed a memorandum 
which stated: “We confirm ‘having already de- 
posited with you the title deeds of our following 
property in Karachi as per particulars given here- 
under as security by way of mortgage for the sum 
of Rs, 11,500 (eleven thousand and five hundred) 
advanced to us by way of over-draft and 
for which we have handed you a demand promi- 
sory note and all interest thereon and all costs and 
charges and sums that may be incurred or spent by 

Held, that the memorandum must be taken as 
executed contemporaneously with the deposit of 
title deeds. It wag not 8 contractual agreement in 
writing, an integral part of the transaction, and an 
operative instrument, It was, therefore, not a document 
compulsorily registrable under 8. 17 (1) (b), Regis, 
Act. It was a mere memorandum relating to the 
deposit of title deeds and that the bank held a 
valid equitable mortgage on the property in ques- 
tion. ° 


Mr, Dingomal Narainsing, for the Appli- 
cants, 

Mr. Kimatrai Bhojraj, for the Official 
Assignee. 


Order.—This is an application by the 
Sind Provincial Co-operative Bank, [td., 
purporting tobe under para, 18 of Sch. I, 
Presidency Towns Ingol. Acte The appli- 
cants allege that on August 7, 1937, the 
firm of Wali Rahmoo and Sons, consisting 
of Ghulam Hussein Varoo and Hussein 
Karim as partners, obtained from the appli- 
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cents a.loan up toa limit of Rs. 11,500 and 
interest thereon by way of over draft and 
as security executed a Demand Promiascry 
Note on the same date for Rs, 11,500 bear- 
ing interest at 7 per cent. per annum with 
monthly rests, and further deposited with 
them title deeds of certain immovable pro- 
perty as security by way of equitable mort- 
gage. lhe applicants further allege that in 
connexion with this transactiop the firm of 
Wali Rahmoo and Sons opened an over- 
draft account on which including interest 
there was due to the applicants on July 
31, 1939, a sum of Rs, 12,490-9-0. The 
applicants’ prayer is worded thus: 

“The applicants submits that, this Honourable 
Oourt will be pleased to inquire into their mort: 
gage and determine the amount due to them with 
interest thereon at the agreed rate of 7 per cent, 
per annum with-monthly rests and to direct the 
Official Assignee to sell the . aforesaid mortgaged 
property and to pay %o the applicants the amount 
due to them with interest up to. the date of payment, 
with costs of this application.” 5 


“The Official Assignee in whom has-vest- 


ed for the benefit cf the estate of Wali 


Rahmoo & Sons, insolvents in this ematter,; 
while admitting thatthe amount due to the 
applicants up to July 31,. 1939, is 
Rs. 12,490-9-0 contends as follows: - - 
“That all the terms of the bargain were reduced 
to'a writing dated August 7,1937. As this writing 
contains all the terms of- the contract between the 
parties and is not registered though it required 


registration asa mortgage deed, the applicants have’ 


no valid mortgage over the property. The Court 
may therefore decide whether the mortgage in favour 
of the applicants is valid.” 


“The issue ‘before’me is therefore. perfectly’ 


clear. I am to decide whether on the facts 
and circumstances of this case the docus 
ment, Hx. 24, referred to in the applica: 
tion of the applicants and in the objections 
of the Official Assignee is the contract of 
mortgage between the parties, and if so, 
whether it. is a document the registration 
of which is compulsory under s, 17 (1) 
(b), Regis, Act, as being an instrument 
which purports or operates to create, 
declare, assign, limit or extinguish in pre- 
sent or in future any right, title or in» 
terest whether vested or contingent of the 
value of Rs. 100 and upwards to or in ims 
movable property. It is best in the first 
instance to be clear about the facts. They 
present no difficulty in this case as they 
have been deposed to by Mr, Dastoor (Ex, 7) 
the Inanager of the applicant Bank, and 
the learned Advocate who appears for the 
Official Assignee has frankly admitted that 
he Gannot challege the evidence of Mr. 
Dastoor, ` 


It appears that in December. 1836, the, 
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insolvent firm finding itself in need of. 
money applied to the applicant-Bank for a 
- loan, Ex. Bis the application, According 
‘tg the’ practice “of the ‘Bank, such appli» 
cations are to.be. considered by a Loan 
Committee appointed by its Board, By 
their resolution dated Februrry 20, 1937, 
Ex. 9 the Committee sanctioned a loan 
of Rs. 14,500 for a period of 12 months 
bearing interest at 61 percent. ihterest 
with quarterly rests against the mortgage 
of a specified immovable property, - Inti» 
mation of this resolution was conveyed to 
the insolvent firm by the applicant’s lete 


` etor Ex, 10 dated February 24, 1937, The 


insclvent firm .was not satisfied with the 
amount offered, as they considered that the 
security which they ‘were proposing ware 
Yanted a larger loan “than Rs. 11,500, and 
some correspondence followed between the 
insolvent firm and the applicant Bank on 
this subject. The Loan Committee of the 
applicant-Bank, however, refused to recon- 
‘sider their resolution, and by their letter: 
Ex. 12 dated July 24, 1937, the insolvent 
firm agreed to take the loan of Rs. ‘11,500: 
as originally sanctioned by the Loan Com- 
mittee of the applicant-Bank. On July 
29, 1937, the applicant-Bank wrote to the 
insolvent firm a letter Ex. 13 requesting 
‘them to call at the Bank and see the 
“Manager with the title deeds of the property. 
proposed as security., for “‘the’ loan, 
Mr. Dastoor, states : A 

“Both the partners saw me on July 30 or 3l. ` 
They deposited with me the sanad, and extract 
from the Record of Rights and a copy of a deed of 
partition.” 4 

He goes on to sey: ` 7 

“The Bank grants loans only on tangible secu- 
rity, and to share-holders only. If an applicant is 
not a share-holder he has to purchase shares in order 
to become eligible. for a loan. When the partners 
came to me on July 30 or 31, I informed them 
on what terms the loam had been sanctioned. The 
loan wasto be Re, 11,500 fof a period of 12 months 
at 63 per cent, interest and they had to pay all 
the costs of valuation and legal charges, There 
was to be security by equitable mortgage, They 
agreed to all thess terms. They came again after 
5-6 days. I had told them they could have the 
money at any time. It was an over-draft; they 


were to draw on current account to the limit of 
Rs. 13,500.” 


What follows is the most important part 
of Mr. Dastoor’s evidence. He states : 

“The partners called on August 7, 1937. They 
came to me about 11 o'clock. On that day they 
opened the account, purchased the shares for which 
they executed applications. I put in the three 
applications made, Exs. 17-19. I also put in the 
application to open an account Ex. 20. They also 
executed on that day a declaration of partnership 
and a letter of continuity. I. produce these 
E&s, 21 and 22. They also on that day signed a 
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-pro-note I produce’ Ex, 23. Later on the afternoon 
of the same day they .came tothe Bank again and 
executed the memo I produce Ex, 24. This was 
according to our usdal practice. It is the common 
practice of Banks. Such were also our instrugtiogs 
from our Legal Adviser.” Bae e 

In cross-exXamination ’ Mr. Dastoor, has 
stated:,.“‘Documents received .es security 
‘are entered in the Bank’s Security -Regis- 
ter.” The witness also states: “Memos like 
Ex. 24,are taken merely to have a record 
of transaction.” Ona later date the wit- 
ness produced the entry in the Security 
Register of the Bank, Ex, 25, which bears 
no date. Hestated: © ` 

“The entry in the register: must have been made 
on the day following August 7. 
referred to in Ex. 25 must have been in my posses- 
sionon August 7, and according to our practice 
I must have handedit over to the accountant that 
evening and he made the entry on the following 
day.” 


The witness also explained the difference 
in the rate of interest charged from that 
agreed to be charged by the applicant»-Bank 
in Ex. 9. Hestated : : : 
. “Though the. Loan Committee sanctioned 62 per 
cent. interest 7 per cent. was charged according 
to practice because the loan was by over-draft 
account,” . i 


The contention of the learned Advocate 
who appears for the applicant-Bank is that 
the mortgage created in favour of the Bank. 
was ‘an equitable mortgage pure and simple 
and was completed on. the forenoon of 
August 7, 1937... The document Ex. 24 was 
executed on the afternoon of that day and 
was a mere memorandum of an already 
completed transaction not requiring 
registration. But even if Ex. 24 is held to 
be a document requiring registration under 
s. 17 (1) (5); Regis. Act, it does not affect 
the position. of the -applicant Bank, The 
equitable mortgage by which the loan was 
secured had ‘been completed on the fore- 
noon of August 7 and Hx. 24 even it be 
held to require registration could be treated 
as surplusage. The ‘contention of the 
learned Advocate for the Official Assignee 
however is that the enlire events of August 
7, as deposed to by Mr. Dastoor, must be 
treated as one transaction and that Ex, 24 
is a document executed contemporaneously 
with the deposit of titlesdeeds; that the only 
question is whether the parties intended 
the document Ex. 24 to be the bargain 
between them, to’ constitute the sole re- 
Pository of the terms of the contract 
between them. If this is so, the document 
Ex. 24 is not a mere memorandum but 
constitutes the bargain between the parties 
and is itself an operative instrument such, 
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as under the Regis, Act requires yee 
gistration. The intention of the parties, 


: the learned Advocate argues, is to be 
gathered from the terms of the instrument 
Ex. 24 and the general circumstances. 
The law on this point has been so clearly 
set out by their Lordships of the Privy 
Council in Hari Shankar Paul v. Kedar 
Nath Saha (1) that it is really unnecessary 
to examine „any cases other than this deci» 
sion. of their Lordships of the Privy Council 
and those other decisions of their Lorpships 
that are referred to in this case. In 
Hari Shankar Paul v. Kedar Nath Saha (1) 
-their Lordships state: 

- “There have bgen nwmerous cases, some of which 
have reached this Board, in which a mortgage, 
alleged to have been effected by the deposit of title 
deeds, has been accompanied by a written document 
and in which the question has arisen whether 
that document was of such a character as to 
require registration. The decision in each case 
hasturned upon the nature of the document in 
question.” 

. The facts of this case need to be set out 
in some detailin order to appreciate the 
decision òf their Lordships. I proceed to 
set them out in the words. of their Lord- 


ships : - 
._“Towards the end of 1923, three brothers Kedar 
Natl Saha, Atindra Nath Saha and Janendra Nath 
Saha, who or their representatives, are the pre- 
-Bent respondents, arranged , with the appellants 
for a loan ofRe. 25,000 for which „certain property 
-in Oaleutta owned bythe borrowers was to be the 
security. The parties having reached agreement 
agto the terms of the loan, the transaction was 
-carried out as follows. On July 24,. 19024; a meet- 
. ing took place atthe officeof the attorneys forthe 
appellants at which were present Hari Mohan 
Paul, one of the two appellants, on behalf of 
-himself and his brother, the other appellant and 
. Janendra Nath Saha on behalf of himself and his 
two brothers. At this meeting a document was 
signed by Janendra Nath Saha setting out the 
terms and conditionsof the advance. It provided 
that Rs.12,000should be paid on that day and the 
balance of Rs, 13,000 on or before July 31, 1924, 
that the rate of interest was to be 9 per cent, 
per annum and that the period of the loan was to 
be one year from August, 1924. It further pro- 
vided that the advance of Rs, 12,000 ‘will be made 
on the deposit of the documents of title relating 
to the premises No. 75, Beniatolla® Street, above- 
mentioned, and after the balance of Rs. 13,000 
shall be paid the mortgagors will execute in favour 
of the mortgagee a memorandum evidencing the said 
deposit and embodying the terms and conditions 
of the loan’. 
Janendra having signed this document formally 
handed over the title deeds to the appellants’ 
attorneys, saying as hedid so: ‘For the sup of 


(1) (1939) Kar. (P ©) 287 Sup; 181 Ind. Oas. 9355 
1939 0 LR 385;11 E PO 232; A 1R 1939 PO 167; 
5 B R 747; 43 G WN 806; 1939 OW N570;50 È 
W 33; 20 PL T 574; 70 0 LJ 163; (1933) 2 L 
J 522; I L R (1939) 2 Oal. 243; 66 I A 184; (1939) 
AL J 869; 41 Bom. L R1144 (1939) M W N 1166 
(2 O). < ; 
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RA, 12,000 which I have. taken out of the loan of 
Rs. 25.000, I am depositing these documents of 
title by way of‘security or mortgage’. The sum 
of Rs. 12,000 was thereupon paid over to Janendra, 
who signeda receipt on the memorandum for the 
gum of Rs. 12,000 advanced ‘on the security and 
upon theterms aud conditions hereinbefore men- 
tioned’. Subsequently on August 2, 1924, the balance 
of Rs, 13,000 was paid to Janendra who repeated 
the formality of handing the title deed to the 
appellants’ attorneys, stating that ‘for the sum of 
Rs. 12,000, which I have already received out of 
Rs. 25,000, and for the sum of Rs. 13,000, which 
I am receiving now, these documents will be kept 
in security.’ Later on the same day Janendra 
executed the memorandum of agreement now in 


. tion. : 
Mihis memorandum of August 2, 1924, is a 
formal and elaborate dogument. It designates 
the borrowers as the mortgagors and the lenders 
as the mortgagees and recites that the mortgagors 
are the owners of the property described in Sch. I, 
‘that the mortgagors had applied tothe mortgagees 
to lend them Rs, 23,000 and that themortgagees had 
agreed to make this edvance on the security of 
the documents of.title specified in Sch, II, It 
further recites that the mortgagees had on July 
24, 1924, paid to the mortgagors Rs. 12,000 and 
that as security for this sum the mortgagors had 
deposited with the mortgagees’ agents the docu- 
ments of titlé specified in Sch. II, and *that the 
mottgagees prior to the execution of the memo- 
yandum had paid over the balance of Rs. 13,000. 
The memorandum then proceeds to set out that “it 
is thereby agreed and declared between the parties’ 
that in consideration of the two sums of Rs. 12,000 
and Ra. 13,000 paid before the execution of the 
memorandum, the titledeeds described in Sch. II, 
‘which said deeds, evidences and writings have 
as hereinbefore stated prior to the execution of 
this agreement been delivered by the mort- 
gagors to the mortgagees’ said agents in the town 
of Calcutta with intent to create a security on the 
said hereditaments and premises described in the 
said Sch. I hereto such as is contemplated in 
the concluding proviso to 8. 59, T. P, Act (such 
security having been created prior to the execution 
of this agreement by thedelivery of the documents 
hereinbefore mentioned—would (sic. shall) be held 
by the’ mortgagees as such security as aforesaid 
for ‘the payment by the mortgagors to the mort- 
gagees at the time and in the manner hereinafter 
mentioned and the costs (as between attorney and 
Client) charges and expenses of and incidental to 
any proceedings which may be had for the protec- 
tion of this security or for procuring or obtaining 
or attempting to obtain payment of the money hereby 
secured. There follows a series of heads dealing 
with the date of repayment, rate of interest, con- 
sequences of default, warranty of title and various 
other matters and the memorandum in conclusion 
confers on the mortgagees a power of sale of the 
mortgaged property. A receipt for the total sum of 


Rs. 25,000 is appended,” 


Lort-Williams, J., before whom the case 


origmally came, held that the memorandum 
referred to above was a record of what had 
been agreed ‘to orally and was not a docu- 
met containing the bargain made between 
the parties, On appeal a Division Bench of 
the Oalcutta High Court came to a contrary 
-view and held that “the writing was of such 
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a character as calls for registration.” > Their 
Lordships of the Privy Council upheld the 


decision of the Appeal Oourt. They say: 

ein the -first place, it is made clear by the earlier 
memorandum of July 24, 1924, that the parties 
contemplated from the outset that a document should 
be executed ‘evidencing the said deposit and embody- 
ing the terms and conditions of the loan’ and this 
earlier memorandum’ bears an acknowledgment of 
the receipt of the first instalment of the loan as 
having been advanced ‘on the secruity and upan the 
terms and conditions hereinbefore mentioned", When 
the memorandum .of August 2, 1924, subsequently 
executed, examined, it is found to contain all the 
essentials of the transaction. It stated that it is 
hereby agreed and declared between and by the 
parties that in consideration of the sums advanced 
ethe title deeds of the property shal! be held asa 
security on the said property and refers to any 
proceeding which may be had for the protection’ of 
this security or for procuring payment of the 
moneys hereby secured, It then sets out all details 
of the transaction and specifically confers a power 
of sale on the mortgagees, It is true that in {the 
parenthetical passage, quoted above, the title deeds 
are stated to have been previously delivered with 
intent to create a security, but that does not alter 
the character of the memorandum: itself, which, if 
the parenthetical passage be disregarded, is an in- 
strument effective to create an interest in the pro- 
perty in favour of the mortgagees. Having, pur- 
ported to create a mortgage by delivery of title deeds 
the parties proceeded to create it over again in 
writing. The memorandum does not merely evi- 
dence a transaction already completed; its language 
is operative. It is contractual in form and it 
embodies an agreement thatthe title deeds. in ques- 
tion ‘are to be held as security for the advances 
made and it speaks of the ‘moneys' hereby secured. Ib 
not. only contains all the terms on which the moneys 
were advanced but it expressly confers a power of 
sale..... 


Finally their Lordships state : 

“Their Lordships are of opinion’ that where, as 
here, the parties professing to create a mortgage by 
deposit of title deeds contemporaneously enter into 
a contractual agreement, in writing, which is made 
an integral part of the transaction, and is itself an 
operative instrument- and. not merely evidential 
Sucha document must under the statute ba regis- 
tered.” 


The portion of their Lordships’ judgment 
last quoted is incidentalfy a complate answer 
to the argument advanced by the learned 
Advocate for the applicant-Bank that the 
equitable mortgage was completed on the 
forenoon of August 7, that Ex, 24 was a 
document executed on the afternoon of that 
date, that it isa separable matter and can 
be treated as surplusage. Their Lordships 
of the Privy Council dealing with a trangace 
tion which was spread over 10 days refer 
to it as a mortgage by deposit of: title 
deeds and a contemporoneonus contractual 
agreement in writing. It seems to me it 
makes no difference whether the document 
Ex., 24 was executed before the deposit of 
title deeds or immediately after, or on the 
afternoon of August 7, 1937. All ~ that 
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bappened and was done on that day consti- 
tuted one transaction and Ex. 24, executed 
on the afternoon of August 7, must be taken 
as executed contemporaneously with ethe 
apart of title deeds. Now Ex. 24, reads 
thus ; 

Karachi, August 7, 1937. 


“To, 
The Sind Provincial Co-operative Bank Ltd., 
Karachi, 
Dear Sirs, 


We confirm having already deposited with you 
the title deeds of our following property in Karachi 
as per particulars given hereander as security by 
way of mortgage for the sum of Rs. 11,500 (eleven 
thousand and five hundred) advanged to us by way 
of over-draft and for which we have handed you ea 
Demand Promissory Note and all interest thereon 
and all costs and charges and sums that may be 
incurred or spent by you, 

We undertake at all times solong as any money 
remains due to you to keep the mortgaged property 
insured against loss or damage by fire in the full 
value thereof and will duly and punctually pay all 
premiums and sums of money necessary for such 
purpose, and will duly assign and handover to you 
the policy or policies of insurance and the receipts 
for every such payment, If default be made in 
keeping the property so insured at any time, it 
shall be lawful for you to effect the insurance and 
to treat all moneys so spent as moneys advanced 
to us. 

We declare that the property mortgaged with 
you is free from all encumbrances or liens of any 
sort whatsoever, 

Description of property and title deeds deposited. 

S. No. 47 Sheet M. M. 7, containing about 310 
square yards, Muchi Miani Quarter, Karachi, (Old 
No, 9 Sheet 0-3). D 

1. Sanad dated August 21, 1928 issued by the Gity 
Deputy Oollector, Karachi in favour of Ghulam 
Hussain Varoo, Abdul Mahomed Jumo and Hussain 
Karim.” 

2. Extract from new property register. 

3. Oertified copy of partition deed dated May 
15, 1929, between Abdul: Mahomed J umo, and Ghulam 
Hossein Varoo and Hussain Karim, 

Yours faithfully, 
1 (Sd.) Ghulam Hassein Varoo, 
2 (Sd.) Hussain Karim,” 


To my mind the only paragraph of Ex. 24 
which needs consideration. is para. 1. On 
reading that paragraph I am of opinion that 
it amounts to nothing more than a memo- 
randum of a past transaction. The words 
are clear: 

“We confirm having already deposited with you 
the title deeds of our following property in Karachi 
as per particulars given hereunder as security by 
way of mortgage forthe sum of Rs, 11,500 (eleven 
thousand and five hundred) advanced to us by way 
of over-draft and for which we have handed you a 
Demand Promissory Note and all interest thereon and 
all costs and charges and sums that may be incurred 
or spend by you.” 


Ihave read and re-read this document 
and considered it in the light of the sur- 
rounding circumstances and cannot induce 
myself to place this document in the same 
category as their Lordships of the Privy 
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Council placed the rhemorandum of August 
2, 1924, in Hari Shankar Paul v. Kedar 
Nath Saha (1), which I have refərred to- 
above. To place it in that category, I must 
hold that Ex, 24 is a contractual agreement 
in writing, an integral part of the transac- 
tion and an operative instrument not merely 
evidential ; and, in my opinion, such a 
construction cannot be placed upon Ex. 24 
without introducing into it things which 
are not there. It has been argued that 
para. 2 of Ex. 24 is one of the usual terms 
ofa mortgage. I do not think that that 
makes any difference. It is not an essential 
term of the mortgage and the mere fact thar 
it finds placé in Ex. 24 does not make Ex. 24 
an operative instrument. It has been arguad 
that not only is a list of the title „deeds de- 
posited appended but a description of the 
property is given. I donot think the argue 
ment advances the case in any manner, Two 
other cases referred to by their Lordships of 
the Privy Oonncil in Hari Shankar Paul v. 
Kedar Nath Saha (1), may well be noticed, 
The first of theseis the case in Sundara- 
chariar v. Narayan Ayyar (2), a decision of 
their Lordships of the Privy Council. The 
facts of that case were these : 

“The joint family firm owed the plaintiff 
Rs, 36,809-0-10 and wanted a further advance so ag 
to make up a total debt of Rs. 60,000. Their manager 
Krishnaswami Aiyar, entered into negotiations with 
the plaintiff through the plaintiff's son and 
eventually came to Madras to deal with the matter, 

*Security was demanded. Thedeeds of two properties 

were offered but rejected ag inadequate, Then the 
deeds of three additional properties were offered, 
The five properties were considered adequate 
security. The transaction was completed on March 
14, 1921, between 4 P. m. and 6p, m. in the house of 
the plaintiff’s son. There were present the plaintiff 
his son, the manager of the joint family firm, and 
one Doraisami, Before the plaintif arrived on the 
scene the manager had already handed the deeds to 
the plaintiff's son with two documents which he had 
written out and signed, namely (1) a promissory 
note for Rs. 60,000 payable on demand with interest 
at l per cent. per mensem, and (2) memorandum 
which consisted of a list of the title deeds with the 
following introductory words: ‘Written to E, N. 
A. Samoo Batter by Krishnaswani Aiyar, of 3. V. 
Ramaswami Aiyar, and Hrothers, 

As agreed upon in person I have deliverd to you 
the undermentioned documents as security. Both 
documents were dated March 14, 1921. Tho promis- 
sory note was signed by the manager but was not 
Witnessed. It showed on its face that the Rs. 60,000 
was made up of Rs. 36,+02-0-10 amount already due, 
and Rs. 23,190-15-2 “amount received in cash paday.’ 
The memorandum was signed by the manager and 
witnessed by Doraisami. Upon the arrival of the 
plaintiff his son showed him thé deeds and the 


(2) 60 ML J 508; 131Ind, Oas, 328; A I R°1931 
P O 36; 58 IA 68; 54 M 257; (1931) A L J 245; 
1931) M W N 349, 8 OW N 666; Ind. Rul. (1931) 
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promissory note and the memorandum and was 
instructed by the plaintiff to examine the deeds to 
_ see whether they were in order. When this examina- 
tion had been completed and the deeds were found 
to be in order the deeds, the promissory note, and 
the memorandum were putaway by _ the plaintiff's 
son in a safeand a cheque for Rs. 23,115, together 
with cash to make up Rs, 23,190-15-2 was handed to 
the manager.” 

Their Lordships state : 

“The question which falls to be determined is 
whether the memorandum having reg&rd to its true 
construction and the circumstancesin which itcame 
into existence and passed intothe hands of the 
plaintiff is an instrument which purports or operates 
to create, declare, assign, limit or extinguish, whe- 
ther in present or in future any right, title or 
interest whether vested or contingent of the value 
of Rs, 100 and upwards to or if immovable property. 
If the memorandum is considered in vacuo its mean- 
ing is plain, It records particulars of documents 
which it states have been delivered as security in 
pursuance of an agreement reached in person... 
Considered in this light, the memorandum, in their 
Lordrhips’ judgment, merely records particulars of 
deeds the subject ofa deposit. Js there then any- 
thing in the circumstances connected with the 
creation of the memorandum or in the way in which 
the parties dealt with it which permits or requires 
some other meaning or effect to be given to it 3 

The answer, in their Lordships’ judgment, must 
be in the negative. Even if it was a condition of the 
advance that the memorandum. was to be given, the 
fact that the memorandum was prepared, signed 
and handed over to the mortgagee before the 
advance of the balance of the money to be secured 
by the deposit could not alter the nature and 
meaning ofthe document. It was and remained a 
list of the documents deposited and nothing more. 
It did not embody the terms of the agreement bet- 
ween the parties. Upon this view of the matte, 
apart from authority it would in their Lordships’ 
opinion be impossible to hold that the document 
purported or operated to create or declare any right, 
title or interest inthe property and required to be 
registered under 8. 17, Regis, Act.” 

The only difference that I can see between 
the memorandum in Sundarachartar v. 
Narayan Ayyar (2), and the memorandum 
in the present case is that in Ex. 24 to the 
words ; 

“we confirm having already deposited with you the 
title deeds of the following property in Karachi as 
per particulars given hereunder,” 

are added the particulars “as security by 
way of mortgage, etc.” To my mind this 
makes no material difference and Ex. 24 
is like the memorandum in Sundarachariar 
v. Narayan Ayyar (2), a bare memorandum 
containing particulars of the documents, 
which had already been deposited. In 
Hari Shankar Paul v. Kedar Nath Saha (1) 
theireLordships of the Privy Council have 
contrasted the memorandum in Sundara- 
chariar v Narayan Ayyar (2), with that in 
Subramanian v. Lutchman (3), the memo- 

(3) £5 Bom. L R 582; 71 Ind. Oas. 650; A I R 1923 
P 050; 50 IA 77; 1R 66; 50 0,338; 44 M L J 
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randum in which case reads thus : 
“From M. L. R.M. A. Soliappa Ohetty and A, L. 
A. 8. R. M. Chetty, Rangoon. 

To. Mallady Sathalingum, Rangoon. 

Dated Rangoon, July 15, 1908. 
Dear Sir, 

We hand you herewith title deeds relating to fifth 
class Lot Nos. 78,79 and 80, Block E, each measur- 
ing 25 by 50 with building thereon belonging to 
Saleman Ahmed Seedat, also his promissory note for 
rupees sixty-three thousand (Rs. 63,000) due us; 
this please hold as security against advances made 
to us; we also hand you second mortgage executed 
in our favour by C. Ranga Sawmy Moodaliar on 
first class Lot No.6in Block F-1. On this we had 
advanced Rs, 32,000. Please also hold this as further 
security against advances made to us, We promise 
pot to deal witt same till your amount due to you is 
fully paid and satisfied.” 

In the judgment of Lord Oarson in this 
case reference is made to the case in 
Pranjivandas Mehta v. Chan Ma Phee (4), 
and certain principleslaid down in that 
decision of their Lordships of the Privy 
Council have been cited. Lord Carson then 
proceeds : 

“Applying the principles thus laid down to the 
present case, whatthis Boardhas to determine is 
did the document of July 15, 1908, constitute the 
bargain between the parties, or was it merely the 
record of an already completed transaction ?” 

Then he refers to the only evidence in 
the case and after concluding it his Lord- 
ship says : 

“Turning to the document itself, one is led to 
the same conclusion. We hand you herewith title 
deeds, CtCrrsssneeeereee This please hold as security, otc. 
agan aane „Please also hold this as further security. 
Their Lordships have no doubt therefore that the 
memorandum in question was the bargain between 
the parties, and that without its production in 
evidence the plaintiff could establish no claim, 
and as it was unregistered it ought to have been 
rejected.” : 

I hold therefore that Ex. 24 is not a docu» 
ment compulsorily registrable under s. 17 
(1) (b), Regis. Act, that it is a mere memo- 
tandum relating tothe deposit of title 
deeds and that the applicant-Bank holds a 
valid equitable moftgage on the property 
in question. The Official Assignee is to 
sell the property as desired by the applicant- 
Bank, The applicant-Bank to have the costs 
of this application. i 

8. Order accordingly. 


(4) 43I A122; 35 Ind. Oas.190; A IR1916 P O 
115; 430 895; 8 LB R 458; (1916) 1 M W N 443; 31. 
ML J 155; 4L W 69; 14 AL d 638; 200 OW N 
925; 18 Bom. LR 664; 20 ML T 942;9Bur.L T 
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BOMBAY HIGH COURT 
Suit No. 2053 of 1935 
November 30, 1939 É 
B. J. Wapita, J. ak 
BRUUSGAARD KIOSTERUDS 
DAMPSKIBS AKTIESELSKAB— 
PLAINTIFFS 


versus 


SEORETARY or STATE—Dzrenpant 

Sea Customs Act (VIII of 1878), ss. 167 (17), 1&2, 188, 
181, 64 (e)—S. 167 (17), scope of—Measurement, if 
must be taken on board the vessel — To ascertain 
deficiency, Assistant Collector, if can obtain his 
materials vicariously through his officers for calcula- 
tion —Special Tribunal trying offence under s. 167 
(17) after giving fair hearing—Goternment, if can 
claim immunity from civil. action—Curt decision, if 
an adjudication — Liability of ships' agent for 
penalty imposed under s. 167 (17), whether personal 
—Government of India Act, 1935,(25 & 26 Geo. V, Ch. 
42), s. 226 (1)—Imposition of penalty under col, 3 
of s. 167 (17), Sea Customs Act—Suit for its recovery, 
if barred under s. 226 (1)—Limitation Act (IX of 
1908), Art. 14—Order of Assistant Collector under 
-8. 167 (17), Sea Customs Act — Suit to set it aside— 
Limitation for — Practice — Pleadings — Allegations 
that rule of natural justice was not followed must be 
specifically made. 

The first part of col. 1 of s, 167 (17), Sea Customs 
Act refers to the goods not being “found on board 
the vessel". The word “found” means actually or 
physically existing on board. This part refers to a 
case where all the goods on the board have disappear- 
“ed or are non-existent, The second part of col. 1 
deals with the case where “the quantity so found is 
short,” that isto say, the quantity existing on board 
the vessel is short or deficient and the deficiency is not 
accounted for to the satisfaction of the Oustoms 
‘Officer. The word “found” in the second part must 
have the same meaning as in the first part of the 
-column, and cannot here mean “ascertained” or 
“measured”. The deficiency must be in the quantity 
‘of the goods on board, but the principal point of 
dispute is as to the place where the deficiency, if any, 
must be ascertained, There is, however, nothing in 
‘the section to indicate that the measurements must be 
-taken only on board the vessel, and nowhere else, 
The section does not refer to any place of measure- 
ment at all, There is nothing to prevent the mea- 
surement of the quantity on board being made at 
another place and at a Jater:date, provided the 
‘time and place are so seasonably arranged as to 
ensure that forthe purposes of the Act tha measure- 
-ment is a measurement of the goods on board. It 
does not necessarily follow that a measurement of 
goods landed can never be a measurement of the goods 
son board. If however a measurement not taken on 
board is wrong and illegal under any circumstances, 
the fact that that has been the practice followed by 
the Customs Authorities for thirty years, or the fact 
.that other companies, also take measurements of the 
oil imported by them according to the same practice, 
or the fact that at the port of loading the oil was 
also conducted to the vessel through pipe line from 
the reservoirs of the exporters will not legalize an 
illegal measurement taken at the port of dis- 
-charge. [p. 870, col. 2; p. 871, cols.1 & 2.) 


It is by comparing the quantity discharged with the 
-manifested quantity that the deficiency is ascertained, 
and the penalty is based on the calculation of the 
Aigures which are checked and sent to the Assistant 
-Oollector by the Customs Inspector who makes the 
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calculation, It is not netessary that the Assistant 
Collector should do everything personally, and there 


is nothing wrong in his obtaining his materials 
vicariously through his officials for calculation. 
Local Government Board v. Arlidge (i), relied 


on. fp. 872, col. 1.) 

A Special Tribunal provided by the Sea Oustoms 
Act, is competent to try an offence under s. 167 (17), 
If the Special Tribunal operates as provided by the 
Act and gives a fair hearing to both sideg the Govt. 
can claim immunity from a civil suit. 49Ind. Oas 
427 (6), relied on. ip 876, col. 2.] 

A curt decision isno less an adjudication than a 
summary dismissal of a suitor of an application in 
ne after the two sides have beenheard. [p. 871, 
col. 1. 

The penalty referred to in s., 64 (c), Sea Customs 
Act, as being imposed under s, 167 (17) of the Act, is 
a penalty imposad upoe the master of the vessel and 
the penalty soimposed upon the master of the vessel 
is one for which the ship's agents by virtue of that 
declaration bind themselves to be liable as agents, 
But the liability of such person is not personal, but 
is that of an agent forthe ship. [tbid.) 

The imposition of the pefalty under col. 3of s. 187 
(17), Sea Customs Act, is a “matter concerning the 
revenue” or “concerning any act ordered or done in 
the collection thereof according to the usage and 
practice of the country or the law for the time being 
in force", The High Oourt, therefore, has no juris- 
diction to entertain a suit to recover the penalty paid 
under s.167 (17). [p. 875, col. 1.] 

Article 14, Lim. Act, applies if the suit involves the 
setting aside of an order which must be at least of a 
quasi-judicial character and not 8 mere executive 
order. The ‘act’ or “order” referred to in Art. 14 
doesnot mean an act or order which is nullity. An 
order of an Assistant Collector under s. 167 (17), Sea 
Oustome Act imposing a penalty is an order made by 
an Officer of Govt. in his official capacity, purporting 
to act under the law, and it is ofa quasi-judicial 
tharacter, and within his power. If, therefore, a 
person wants tohave a decision of the Court upon the 
legality or illegality of the order of the Assistant 
Collector, he should put his plaint on the file within 
one year from its date. 55 Ind. Oas. 591 (9) and 57 
re Oas. 587 (10), relied on. [p. 877, col, 2; p. 878, 
col. 1] 

An allegation that a rule of natural justice was not 
followed, being an important allegation, should ba 
specifically made inorderto enable the defendant to 
answer it (p. 871, col. 2.) 


Messrs. F. J. Coltman and B. J. Desai. 
for the Plaintiffs. 


Messrs. M, C. Setalvad (Advocate-General) 
and K. S, Shavaksha, for the Defendant, 


Judgment. — The plaintiffs are a joint 
stock company incorporated in the King- 
dom of Norway, having their registered 
office at Drammen, and are the owners of 
the motor tanker “Hemlet” used for the 
carriage of mineral oils by sea. “They 
have filed this suit against the Secretary 
of State for India in Ovuncil, after giving 
him the requisite notice under s. 80, Oivil 
P. O. to recover from him the sum of 
Rs. 11,536-12-0> which was imposed as a 
penalty by the Assistant Oollector of 
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Custome, Bombay, under s. 167 (17) of 
the Sea Customs Act (VIII of 1878) 
(hereinafter referred to as the Act), The 
Penalty was imposed for an alleged short- 
age of quantity in a certain cargo cf 
benzene oil carried by the ship from Topapse 
on the Black Sea to Bombay in April, 1933. 
The penalty was paid in the first instance 
by James Mackintosh & Co., the ship’s 
agents, in fulfilment of theire obligation 
under certain undertakings signed by them 
in accordance with the provisions of the 
Act, and the plaintifis say that they have 
. refunded the sum to James Mackintosh & 
Oo., and claim to recover the same from the 
defendant. They contend that there was no 
shortage in fact as alleged, that in any 
event there was no adjudication of the short- 
age in accordance with the provisions of the 

- Act, and that therefere the imposition and 
collection of penalty were wrongful and 
illegal. The defendant, besides raising 
variours preliminary points of objection to the 
suit, denies that there was no shortage or no 
adjudication as alleged, and denies li&bility 
to refund the amount of the penalty to the 
plaintiffs, 

The material facts are that on or 
about March 28 and 29, 1933, the vessel 
“Hamlet” loaded certain quantities of 
mazout oil and diesel oil at Batoum on 
the Black Sea. The cargo of benzene oil 
which is in dispute was loaded at Touapse 
on March 31, 1933. The receivers or impcr* 
ters of the cargo of benzene were the 
Western India Oil Distributing Oo. The 
manifested quantities were 3341 tons of 
diesel, 1424 tons of mazout, and 1807.25 tons 
of benzene, oil. The ullages or measures 
ments taken at the time of loading the 
cargo on board showed that there were 
3227.7 tons of diesel, 1432.5 of mazout, and 
1912 tons of benzene, in the tanks of the 
vessel. The vessel sailed direct for Bombay 
on April 1, 1933, and proceeded to the Pir 
Pau Oil Pier, Bombay, to discharge the 
cargo of benzene. 

It appears from the Bombay Supple- 
ment to the Indian Sea Customs Manual, 
published by the Govt. of India, that in 
accordance with the Act the Oil Pier, 
Pir Pau, has been appointed a wharf for 
the landing of dangerous and non-dangerous 
petro&teum in bulk. The bulk oil installa- 
tion depots, Bombay Port Trust, Sewree 
and Wadala Estates, have also been 
apptinted for the same purpose, From 
the time the ship was tied to the Pier 
and until the bulk of her targo was dise 
charged completely, the Preventive Officers 


B. K. D, AKTIESELSKAB V, SEORETARY oF sTaTE (BOM.) 


19110 


of the Customs Department of Bombay 
were on board the ship supervising the: 
discharge of the cargo. The tanks contain- 
ing the cargo of benzene. were opened 
under a special permit from the Collector of 
Customs, Bombay, granted to James Mackin- 
tosh & Co., under e. 59 of the Act, to break 
bulk on arrival of the vessel before receipt 
of the import general manifest. They also 
signed the undertaking required by ‘s. 64 
of the Act to which I will refer subsequently. 
The plaintifis say that on opening the 
tanks containing the cargo of benzene ullages 
were taken by the officers of the vessel on 
board which ‘showed that there were 1897.9 
tons of benzene in the tanks at the Pir Pau 
Pier, This is not admitted by the defen- 
dant who contends that ullages, even if 
go taken, do not for various reasons give, 
nor are capable of giving, an accurate or 
any approximate indication of the true 
quantity of benzene in the tanks of the 
ship. 

It is not in dispute that the discharge’ 
of the cargo benzene commenced at 5-30 P. m 
on April 21, 1933, under_ the direct_super- 
vision of the Oustoms Preventive Officers, 
The benzene was discharged by connecting. 
the tanks of the vessel with the pipe lide 
which leads from the Pir Pau Pier to the 
installation of the receivere at Sewree at 
a. distance of about four-and-a-half to 
five milesfrom the pier, and the benzene: 
was pumped from the tanks of the vessel 
into the installation tanks at Sewree through 
the pipe line. The discharge was complet- 
ed at 10-40 r. m. on April 22, 1933, and 
after completion of the discharge the tanks 
were exaMined and found dry and were 
also steamed and gass-freed before the 
vessel was permitted to leave the pier. The: 
cargoes of diesel and mazout oil were dis- 
charged at the Alexandra Dock wall on 
April 24 and 25, and the vessel left Bom- 
bay on April 26, 1933, Measurements of 
the quantity of the oil actually discharged 
into the receivers’ tanks at Sewree were 
taken by the Customs Officer in charge of 
the installation in the presence of the in- 
stallation manager on April 27, when the 
quantity of benzene was computed at. 
1828.3225 tons, The manifested quantity of 
benzene being 1907.25 tons, the Oustoms 
Authorities found that there was an actual. 
shortage or ‘deficiency of 78.9275 tone.. 
Allowing for ashortage of one per cent. of 
the cargo permitted under the rules made 
under the Act, there was according to 
the Customs Authorities a shortage of 
59°8550 tons. By his letter dated May 10, 
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1933, the Assistant Collector of Customs 
called upon James Mackintosh & Co., to 
give a satisfactory explanation of this 
shortage or ‘to pay a penalty, of 
Rs. 11,536-12-0 on the equivalent of the 
shortage in gallons under s. 167 (17) of the 
Act. No satisfactory explanation having 
been received as alleged, an order was 
made on September 13, 1933, for payment 
of the penalty, and the sum was paid under 
protest on September 25, 1933. On Novem- 
ber 20, plaintiffs appealed through James 
Mackintosh & Co., under the Act to the Ool- 
lector of Customs, but the appeal was dismiss- 


ed on November 30, 1933. On January 19,, 


1834, an application for review of the Col- 
lector’s order was made to the Governor- 
General in Council under the Act, but 
it was rejected on February 12,1934. The 
plaintiffs contend that the imposition and 
collection of the penalty was wrongful and 
illegal on the grounds alleged in para, 26 
of the plaint, namely that no measurments 
were taken and no investigation was made 
by the Customs Officers on board the 
vessel at the Pir Pau Oil Pier or at any 
other place to ascertain the quantity of 
benzene on board the vessel, that the 
Oustoms Officers had at no time found 
any shortage of benzene on board the 
vessel, that on some measurements taken 
at the receivers’ installations at Sewree 
the Assistant Collector had wrongfully 
alleged that there was a shortage of 59 
odd tons of benzene on board the vessel, 
and that therefore there was no adjudica- 
tion as to what quantity of benzene was 
found on board. That is the plaintiff's 
cause of action ag set out in para. 26 of 
the plaint. In answer the defendant states 
that it was ascertained and found as a 
fact by the Oustoms Officers that the 
quantity of benzene on board the vessel 
was less than tha entered in the im- 
port manifest, that there was in fact an 
adjudication as to the quantity found on 
board, as a result of which it was ascer- 
tained that there was a deficiency, and the 
deficiency was not accounted for to the 
satisfaction of the officer in charge of 
the Custom House. 

The penalty was imposed upon the vessel 
under s, 167 (17) of the Act, which pro- 
vides that if any goods entered in the 
import manifest of a vessel are not “found 
on board of the vessel,” or if the quantity 
“so found is short,” and if such deficiency 
is not accounted for to the satisfaction of 
the officer in charge of the Custom Houte, 
the master of the vessel shall be liable te 
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the penalty provided, for in the section. 
There has been considerable discussion as 
to the meaning of the words in the first 
column of s. 167 (17) which I have just 
cited. According tothe second column of 
the Schedule the sections of the Act to 
which* the offence under s. 167 (17) has 
reference are ss. 55 and 64 of the Act. 
Under s. 55 every manifest which has to 
be delivered to a pilot or Customs Officer 
or any other person duly authorized to 
receive the same, shall be signed by the 
master, and shall specify inter alia all 
goods imported in the vessel and shall 
be made out in-such form as the Chief 
Oustoms Officer raay from time to time 
direct. Unders. 57 no vessel atriving in 
any Oustoms port shall be allowed to break 
bulk-until the manifest has been delivered, 
but notwithstanding anything contained in 
s. 57 the Customs Cdillector may grant 
prior to receipt of the manifest and to 
the entry inwards of the vessel a special 
pass permitting the bulk to be broken. 
Such special pass was granted to James 
Mackintosh & Oo., the ship’s agents in 
Bombay. 


Under s. 64 the Customs Collector may 
refuse port clearance to any vessel until 
the conditions mentioned in the section are 
fulfilled. One of these under s. 64 (e) is 
that the ship’s agent must deliver to the 
Customs Officer a declaration in writing 
to the effect that he will be liable for 
any penalty imposed under s. 167 (17), 
and furnish security for the discharge of 
the same, A ship’s agent delivering a 
declaration under s. 64 (c) shall be liable 
to pay all penalties which might be imposed 
on the master under s. 167 (17). The 
necessary undertakings under this section 
were signed by James Mackintosh & Oo., 
in respect of the vessel “Hamlet.” Under. 
an agreement dated April 21, 1933, the day 
the vessel arrived, the ship’s agents inter 
alia agreed to pay all port dwes and other 
charges and penalties due or to become due 
by such vessel or by the owner or master 
thereof and all duties payable in respect 
of any goods shipped therein. By their 
declaration, also dated April 21, 1933, the 
ship's agents, in consideration of port clear 
ance being granted to the vessel, declared 
under s. 64 that they would be liable 
for any penalty under s. 167 (17) with 
respect to any goods entered in the im- 
port manifest of the vessel. These are 
Exs. A and A-1, , They amount to a guaran- 
tee given by the ship's agents as agents to 
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aceept liability for any penalty that may be 
imposed under s. 167 (17). 

Section 85 of the Act empowers the 
Customs Collector upon the terms therein 
mentioned to permit the master of a vessel 
to discharge the cargo of such vessel or any 
portion thereof into the custody of thesbip’s 
agents if the agents are willing to receive 
the same. James Mackintosh & Co., had 
given a general undertaking dated October 
29, 1921, to the Assistant Collector of Ous- 
toms, which is Ex. 1, to the effect that in 
consideration of their being permitted to 
break bulk in accordance with s. 59 of 
the Act and to receive the cargo or part 
thereof into their custody, or into the 
custody of their agents under s. &5 of 
the Act for the purpose of landing the same 
at a notified wharf or landing place, they 
undertook inter alia to accept liability 
under s,85 of the*Act for all duties or 
penalties that would or might have been 
reccverable in respect of missing or defici- 
ent goods "if the cargo had been examined 
on board.” There is a comma after the 
word ‘board’ in the original which seems to 
be a mistake, 

In my opinion, the words “if the cargo 
had been examined on board” mean ‘‘had 
the cargo been examined on board.” The 
words seem toindicate that it was under- 
stood that the cargo on board was not to be 
examined on bosrd. Tnis undertaking was 
in force in 1933 according to the plaintifis’ 
witness Javeri. It was said that there was 
no dccument regarding the vessel “Hamlet” 
which has reference to this general under- 
taking, but William Olarke, the defendant's 
witness, stated that permits were granted to 
James Mackintosh & Oo. from time to time 
on the strength of this undertaking. An 
application was made by James Mackintosh 
& Co:, a8 agents for the vessel “Hamlet” to 
the Assistant Collector cn April 13, 1933, 
before the vessel arrived, which is part of 
Ex, 2, requesting that a special pass be 
granted to them under s. 59 of the Act -for 
the vessel to break bulk on arrival before 
receipt of the import general manifest and 
entry inwards and alsofor permission under 
s. 85 of the Act toland all her cargo. Ace 
cording to the endorsement made on the 
application by the witness such permission 
wag granted. A question was put to him 
whether the benzene in question ever came 
physically in charge of James Makintosh 
& Zo., and his answer was that so far as the 
Act was concerned it was in the possession, 
He also stated that they gave delivery of 
the benzene to the receivers. The oil was 
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pumped straight from the ship through the 
pipe. line into the installation tanks of the 
receivers, presumably under some arrage- 
ment between the Port Trust Authorities and 
th& receivers of the oil according to which 
the oil was discharged from the vessel into- 
the Port Trust line for being conveyed to 


the installation. Mr. Olark however clearly 


stated that the oil would not have been 
allowed to be pumped unless tha two 
letters Ex. A and Ex. A-1 and the letier 
Ex. 1 were handed over to the Oustoms- 
Authorities. 

The offence for which the penalty was 
impcsed is described in col. 1 of s. 167 (17). 
The first part refers to the goods not being 
“found on board of the vessel." The 
word “found” means actually or physically 
existing on board. This part refers to a case 
where all the goods on the board have dis- 
appeared or are non-existent. The second 
part of col. 1 with which we are concerned 
deals with the case where “the quantity so 
found is short,” that isto say, the quantity 
existing on board the vessel is short or defi- 
cient and the deficiency is not accounted for 
to the satisfaction of the Oustoms Officer. 
The word “found” in the second part must- 
have the same meaning as in the first 
part of the column, and cannot here mean 
“ascertained” or ‘‘measured.” The defi- 
ciency must be in the quantity of the goods 


‘on board, but the principal point of dispute 


is as to the place where the deficiency, if 
any, must be ascertained, 

Plaintiffs’ Counsel argued that a defie ` 
ciency in goods found on board must and 
can only be determined on board the vessel 
and at no other place andthat a determine- 
tion of the deficiency which was not made 
on board was contrary to the provisions of 
the Act, and any penalty based on such 
deficiency was wrong and illegal. According 
to col. 3 of the Scheflule, it is the master of 
the vessel who is liable for the penalty and 
“master” is defined ins, 3 (h) of the Act 
as the person, except a pilot or harbour- 
master, having command or charge of the 
vessel. Counsel argued thatas the penalty 
has to be imposed on the master primarily, 
the deficiency must be measured and ascer- 
tained in his presence on board the vessel 
where the goods are under his control in 
order to fix any liability upon him. There 
is however nothing in the section to indi» 
cate that the measurements must be taken . 
only on board the vessel, and nowhere else. 
The section does not refer toany place of 
measurement at all. Under s. 80 of the Act 
the Oustoms Oollector may require that 
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goods stowed ih bulk and brought by sea 
shall be weighed or measured on board ship 
before landing and may levy duty accorde 
ing to the result of such weighing or mea- 
surement, According to the plaintiffs, the 
ship's officers measured the oil in the tanks 
on board and took the ullages, but these 
were not taken in the presence of, nor 
checked by, any Custom Officer that went 
on koard as soon as the vessel was tied to 
the pier, 

There is no evidence that a Custom Offis 
cer was asked to be present when the 
ullages were taken, and that he refused. 
The plaintiffs do not rely on the figures of 
the ullages taken on board by the ship‘s 
officers to show that there was no defi- 
ciency. It wae even said that those figures 
were immaterial. Their case is that the 
quantity ofthe oil in the tanks on board 
having been measured five miles away from 
the ship cannot under any circumstances 
be a measurement of the oil on board the 
vessel when it arrived, because the Act 
requires a measurement of what goods are 
on board and not of what are landed. 

Is there anything in s. 167 (17) which 
prohibits a measurement of the goods on 
board being taken at another place ? In my 
opinion, a measurement at another place is 

` not prohibited either by the terms of the 
section or by implication. To hold other- 
wise will be to put a very narrow interpres 
tation upon the words of the section. Such 
a narrow interpretation may sometimes 
lead to inconvenient and unsatisfactory 
results, for, cases may arise where the goods 
have tobe measured at places other than 
on board, and it is not necessary that in 
every case the goods on board must be 
measured only on board, and at no other 
place. There is nothing to prevent the mea- 
surement of the quantity on board being 
made atanother pjacfand at a later date, 
provided the time and place are gso reason- 
ably arranged as to ensure tbat for the 
purposes of the Act the measurement is a 
measurement of the goodson board, It does 
not necessarily follow that a measurement 
of goods landed can never be a measures 
ment of the goods on board. If however a 
measurement not taken on board is wrong 
and illegal under any circumstances, the 
fact that that has been the practice follow- 
ed by the Customs Authorities for thirty 
years, or the fact that other compaaies like 
the Standard Vacuum Oil Oo, also take 
Measurements of the oil imported by them 
according to the same practice, or the fact 
that at the port of loading the oil was also 


B. K. D, AKTIESELSKAB v, SEORETARY oF STATE (BOM) 


871 < 


conducted to the vessel through pipe lines 
from the reservoirs of the exporters which 
appears from the loading certificate, Ex. § 
will not legalize an illegal measurement 
taken at the port of discharge. 

It is, however, significant that the prace 
tice ahould have been followed for thirty 
years according to the plaint or at least 
for twenty years according to the evidence 
of William Olarke, and that during that 
period onlf three or four complaints include 
ing the one in suit should have been made 
with regard to the measurements taken 
according to that practice. It was not alleg- 
ed by the plaintiffs’ witness Javori: the 
manager and constituted attorney of James 
Mackintosh & Co., that they were unware 
of the practice followed by the Customs 
Authorities. It was argued that the ship's 
agents could not anticipate a shortgage, and 
were therefore not bound to say or do any- 
thing regarding the practice before the 
Measurements were taken. At the same 
time they cannot be heard on behalf of the 
ship to objecttothe practice after the result 
of thé measurement had shown a deficiency. 
The measurements at the installation are 
made primarily for the sake of levying duty 
of the goods imported, and the penalty is 
imposed only in the event of there being a 
deficiency. 

Plaintiffs’ Counsel further argued that 
even under the practice followed there can» 
not be an adjudication of the goods on board 


“ag no notice was given to any representa- 


tive of the ship to be present when such 
measurements were taken, and that theres 
fore the adjudication of the penalty made 
under s. 182 (a) of the Act was illegal. 
That is not the allegation in the plaint. The 
only allegation is that the measurements 
not having been taken on board the vessel, 
there is no adjudication of the quantity of 
the goods on board. Counsel said that when 
the plaintiffs alleged that there was ‘no 
adjudication, it was implied that all the 
elements that go to make upa valid and 
binding adjudication were absent. An allee 
gation of this nature, namely that a rule of 
natural justice was not followed, because 
the adjudication was not made in the pre- 
sence of the ship’s representative or officer, 
being an important allegation, should be 
specifically made in order to enable the dee 
fendant to answer it. . 
Counsel’s next argument was that there 
was nO edjudication of the quantity of oil 
by the Assistant Oollector, because*in his 
letter of May 10, 1933, he refers to the 
*“outturn” of benzene and not to the benzene 
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found on board. Reading the letter asa 
whole, it is clear that by “outturn” he 
meant the quantity of oilon board the vessel 
which was discharged thrcugh the pipe line 
into the installation tanks. The mazout and 
diesel oils were aleo measured, according to 
that letter, by the quantities discharged. 
It is by comparing the quantity discharged 
with the manifested quantity that tbe defi- 
ciency is ascertained, and the penalty is 
based on tke calculaticn of the figures which 
are checked and sent tothe Assistant Col- 
lector by the Customs Inspector wko makes 
the calculation. It must be remembered 
that the ship’s general import manifest is 
not cn beard tke vesse] fcr comparison 
when it arrives. It is putin ‘bv the ship’s 
agent after it errives, and the very object of 
8. 59 is to get a permit to break bulk before 
receipt of the manifest. 

Moreover, it is not necessary that the 
Assistant Collector should do everything per- 
sonally, and there was nothing wrong in his 
obtaining his materials vicariously through 
bis officials for calculation: See Local 
Government Board v. Arlidge (1) at p. 133. 
He assumed the amount of shortage after 
himself checking tbe calculations, Moreover, 
in reply to the letter of May 12, James 
Mackintosh & Oo., stated that they were mak- 
ing enquiries from the owners of the vessel to 
assist them “in satisfactorily accounting for 
the said discrepancy in the outturn.” Later 
on, however, by their letter of July 14, 1933,, 
they alleged for the first time that the 
penalty was not justified on the ground 
that the vessel had no control over the cargo 
once it had left its tanks, and that it was 
not possible to know what transpired in the 
miles of pipeline or at the receiver's in- 
stallation. The Assistant Collector, being 
of opinion that the deficiency was not 
satisfactorily accounted for, asked the ship’s 
agents to pay the penalty by his letter and 
order of September 13, 1938. The amount 
was, a8 I stated before, paid under protest 
on September 25, 1933. 

The figures of the measurements given by 
the Customs Authorities are not disputed. A 
copy of what is called the “Outturn State- 
ment” is affixed to the import general mani- 
fest. What is disputed is that the practice 
followed and the method adopted in comput- 
ing the figures are illegal on the ground 
that $. 167 (17) contemplates a measure- 
ment of the deficiency only on board the 
vessel, I have already expressed my opinion 
that ‘a measurement, not taken on board, is 


(1) (1915) A O 120 (133); BALI KB 72; 111 L T 905; 
79 J P 97;30T L R 672; 12 LG R 1109, 
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not precluded by the section. What is 
necessary is that the methcd adopted must 
be such as to ensure a proper measurement 
of the goods on board, Evidence was led on 
belfalf of the defendant to show what was 
the process of pumping the oil into the in- 
stallation tanks over the Port Trust pipe 
line, what was the routine usually followed 
in measuring the quantity of oil discharged 
into those tanks, and what was actyally 
done in respect of the measurements of 
the benzene discharged from the vessel 
“Hamlet” into those tanks, Plaintiffs 
Counsel said that the evidence was irrele- 
vant, because sif the measurement could be 
t&ken only on board the vessel and nc- 
where else, evidence of any practice and 
method of measuring elsewhere, however 
good and efficient, was irrelevant. Defen- 
dant’s Counsel argued that the evidence 
would be irrelevant only in the sense that 
the Court could not go into the merits of 
the measurement factually made, provided 
the measurement taken elsewhera was not 
precluded by the section. The evidence was, 
however, led to show that there was an 
adjudication in fact as to the shortage ac- 
cording to the practice and the method 
always adopted, and it was then argued that 
suchan adjudication was an adjudication 
under the Act and binding upon the plaine 
tiffs. 

The witnesses called were Herbert Po- 
well, the Oil Pipe Line Pumping Foreman 
in the employ of the Port Trust, William 
Clarka, Inspector of Customs, who in 1933 
wasin charge of the oil calculations in the 
head Oustoms Office, Frank Simons, a 
Tetired Customs Inspector who at the mate- 
rial dates in 1933 was in charge of the 
installations at Sewree, Wadala and Wadi 
Bunder, Madhavrao Worliker, an Inspector 
in the Public Works Department, Bombay, 
who prepared the calibration tables for the 
oil tanks of the Western India Oil Distribute 
ing Co., at Sewree along with one H. R. 
Desai, an Assistant Engineer in the Public 
Works Department, siace deceased. The last 
witness was Henry Fox, the Operations 
Manager of the Standard Vacuum Oil Oo, 
Bombay, which has also installation tanks 
at Sewree, and who deposed to the practice 
of his company in taking measurements at 
the installation tanks. He said that ullages 
taken on board the ships of the company or 
ships chartered to the company were not 
accurate, but were merely taken as rough 
checks, and that the calibration tables on 
the ships were not up to date. In appre- 
ciating the evidence of the three officers 
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called, it must be remembered that they 
were giving evidence in 1939 of events that 
happened more than six years ago, and that 
under the circumstaces it could not be-ex- 
pected that their memory would be accu? 
rate and exact in all details. 

The evidecce in substance showed that 
the pipe line connecting the ship from the 
Pir Pau Pier to the installation at Sewree 
is about, four and a half to five miles long, 
that it is mostly above ground and is owned 
and supervised by the Port Trust right up 
to the installation walls of the different in- 
stallations. The receivers of the oil connect 
the Port Trust pipe line to the vessel by 
means of rubber hoses. There are two pipes 
running side by side along the line, one of 
‘eight inches and another ten inches, one 
used for carrying petrol and fine kerosene oil, 
and the other for carrying inferior kero- 
sene. There are Port Trurt men that patrol 
the whole-line up to the installation wall, 
There are ‘chowkies' cr watching-places 
with telephones at a distance of a thousand 
feet each along the line. There is also a 
telephone connection put up on the ship to 
communicate with the men atthe installa- 
tions. There are branch lines connected 
with the main line leading up to the instal» 
lations, one of whick leads to the installa» 
tion of the Standard Vacuum Oil Co., and 
the Western India Oil Distributing Co, Not 
more than one vessel is tied at time to 
the pier, and the pipe line is tested a day 
before the arrival of the vessel carrying the 
cil, When the oil isto be pumped into a 
particular installation, certain valves in the 
main line are closed to see that all the oil 
goes to the particular installation, and after 
the oil has gone into the tank a piece of 
pipe line is also removed as a precaution 
against the oil going back from the installa. 
tion into the pipe line. The Port Trust 
men are in charge pf the connecting and 
disconnecting of the pipe line with the 
branch lines and closing the valves, There 
are also valves in the inlet pipe, namely the 
pipe leading from the installation wall to 
the installation tanks and these regulate the 
flow of the oil into the proper tanks of 
the particular installation. 

The Western India Oil Distributing Co.,in 
April 1933 had, and still have, two storage 
tanks for benzence, which is petrol, at their 
installation at Sewree. The witness William 
Olarke deposed from his experience to the 
general routine followed for discharging the 
oil from the tanks of the ship into the in- 
stallation tank. Sea water is first pumped 
into the pipe in order to clear off all impu» 
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rities. The dirty water full of impurities 1s 
discharged intoa sump or a sort ofa tank 
and later is discharged from the spum into 
the sea. The water is pumped into the pipes 
from the ship end until the receiver s man 
and the Customs Officer at the inssallation 
end are satisfied thatthe pipe is clean and 
that clear water has begun to come io. The 
puinping of the water takes about three to 
four hours, When a telephone message 18 
sent from thé installation to the ship, the 
pumping of the water ceases and the pump- 
ing of the oil begins. But even after the 
pumping of the oil begins from the ship 
end, water is allowed torun into the sump 

“from the pipe for akout a couple of hours, 
after which the Valve leading the water into 
the sump is closed, and the water is diverte 
ed into the tanks. To let the oil run into 
the tanks the drain cocksat the bottom of 
the tank are closed and sealed. After the 
oil has run in, all the tank valves, the 
outlet as well as the inlet valves, are also 
¢losed and sesled, and the seals remain on 
the valve until the oil is measured. After 
the pumping of the oil is finished, water 18 
pumped in again to clear the pipe of the 
oil, and drive all the oil in the pipe into the 
tanks, All this water, so long as there is 
any trace of oil in it, is allowed to go into 
the tanks. 

When the water becomes clear, a tele- 
phone message is sent to the vessel, and 
the pumping is stopped. About 24 hours 
are allowed for the water at the bottom of 
the tark to settle. The measurements are 
taken by means of instruments tested from 
time to time, and with the help of calibrae 
tion tables prepared by the Public Works 
Department, A graduated rod is let down 
into the dip hole at the top of the tank. 
The depth of the water atthe bottom, the 
depth of the entire liquid consisting of the 
oil and water together, and the specific 
gravity and temperature of a sample of 
the oil, are taken and noted down by 
the Customs Officer in a note book in the 
presence of the installation manager. A 
dip statement is prepared for each tank, 
and signed by the Oustoms Officer and 
the manager of the particular installation, 
Then a calculation statement is prepared 
for each tank. These are sent on for be- 
ing checked to the Customs Inspector, 
and were in 1933 checked by Wilm 
Olarke who assessed the duty payable. 
He makes his report, and along with his 
report sends the calibration tables “as 
well as the dip statements and the calcula- 
tion statements t8 the Assistant Collector. 
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Ib isthe Assistant Collector who levies the 
duty or the penalty in case of a deficiency 
if the deficiency is not satisfactorily 
accounted for. 

This is the general routine that is follow- 
ed, and according to the evidence of Frank 
Simons, the Customs Inspector in charge of 
the installation of the Western India Oil 
Distrihution Oo., at the time in question, 
this routine was followed in respect of the 
cargo of benzene in question. He super- 
vised the arrangements inside the instal- 
lation after the-water had been pumped on 
April 21. He left the installation and 
came back about the time of the pumping 
of the oil into the tanks had finished. He 
was present when the pumping of the 
oil had finished, and water was pumped in 
again todrive the oil into the tank. After the 
pumping of the water had finished, he closed 
the inlet valves of the tanks and saw to it 
that all the valves of the tanks were pro- 
perly sealed. The measurements were taken 
after the installation manager had given 
him notice to come and take the same. 
According to the dip-statements the 
measurements were taken on April 27, 
and the dip-statements in respect of both 
the tanks were prepared from the figures 
in his note book, He said he did not 
remember whether he was present when 
the’ oil was diverted from Tank No. 1 to 
Tank No. 2, but he stated that there was 
aman at the top ofthe tank tosee that 

. the diversion from one tank to the other 
was made in time, He further said that 
there was a spray at the top of the tank, 
from which water was sprayed on its sides 
in order to keep the temperature of the oil 
down. 

I accept this evidence substantially as a 
whole, and but for the fact that the wit- 
nesses were deposing mostly from memory 
to what happened more than six years bee 
“fore they gave evidence and might not have 
Temembered some details, I rely upon the 
evidence to show that there was an adjudi- 
cation in fact of the oil discharged intc the 
tanks and of the amount of. the deficiency. 
As there was a deficiency, it was for the 
master of the ship or the ship’s agents or 
any representative on behalf of the ship 
in the absence of the master to account 
for the deficiency to the satisfaction of the 
oficer'in charge of the Oustom House 
under s. 167 (17). Plaintiffs contend that 

` by reason of the measurements not having 
been taken on board the vessel there was 
no adjudication, and therefore no deficiency 
had to be accounted for. “That 1 take is the 
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meaning of the words used in the appeal to 
the Collector that “the-shortage which the 
Assistant Collector alleges exists was in 
fact non-existent and has thus been satis- 
facforily accounted for.” 

If the plaintiffs are right that the mea» 
surements can be taken only on board and 
nowhere else, the defendant is out of Court. 
If, however, the measurements of the goods 
on board need not be taken only oa board, 
but can, as I have held, be taken at another 
Place, within of course the limits of the 
port of Bombay, as Sewree is, there was 3 
deficiency, and the onus was on the plain» 
tiffs to shaw how the adjudication was 
wrong or illegal. Plaintiffs led no evidence 
to account for the deficiency, “but their 
Counsel cross-examined the defendant’s 
witnesses to show that it was possible that 
through some negligence or incompetence 
of the men in charge of the pipe line or 
some undetected breakage, there was a 
leakage or an overflowing of the oil or any 
unusual evaporation of the oil conducted 
over the pipe line on the days in question, 
Counsel also relied on certain figures given 
in the calibration tables (part of Ex. 7) as 
to -the depth of Tank No. 1, and the depth 
of the cil recorded in the dip-statement, 
and on certain figures given by the witness 
Simons as tothe amount of water drained 
off from that tank before measurement of 
the oil, in order to show that the tank 
might have overflowed before the oil was 
diverted into Tank No. 2, The witness 
Simons denied that there was any overe 
flowing, and the witness Powell stated that 
the log book kept- under his supervision 
showed that there was no leakage on the 
material dates. Moreover, the figures relied 
on by Oounsel were not put to the witness 
Simons for any explanation. 

The log book, however, showed that 
pumping was stopped for four hours on 
April 22, and then resumed, The witness 
Powell could not remember why the pump» 
ing was stopped, but it is denied in para. 15 
of the written statement that any orders to 
stop pumping and discharging the benzene 
were issued by and at the instance of the 
Oustoms Authorities. It is quite probable 
that the stoppage might have been ordered 
by the receivers to suit their own conveni- 
ence and arrangements. It is not sugs 
gested that the stoppage was due to 
overflowing or leakage, and in fact no 
leakage nor overflowing has been shown. In 
wy opinion, therefore, there was an ade 
judication of the deficiency under the Act, 
eand it was not satisfactorily accounted for, 
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The fact that thé measurements were taken 
about three or four days after the water 
in the tanks was allowed to settle down 
would make no difference in the measure- 
ment, having regard to all the precautions 
taken. Any diminution of the quantity due 
to evaporation from the time of loading 
until the time of discharge would come 
within the allowance of one per cent. accord- 
jug to the rules made under the Act. 

Even if the Customs Authorities were 
wrong in their view of s. 167 (17) of the 
Act, that isin adjudging the deficiency of 
benzene at the installation tank of the 
receivers, on the basis of which the penalty 
was imposed, the question arises whether® 
this Court has jurisdiction to entertain the 
suit, having regard to the provisions of 
s. 106 (2), Govt, of India Act, 5 & 6 Geo. V, 
cl. 61, otherwise known as the Govt. of 
India Act, 1915. Section 105, deals with 
the jurisdiction of the High Courts of 
mae, and it is provided by s. 106 (2) 
that : 

“The High Courts have not and may not exercise 
any original jurisdiction in any matter concerning 
the revenue, or concerning any act ordered or done 
in the collection thereof according tothe usage and 


practice of the country or the law for the time 
being in force.” 


That is the first issue in the suit. It is 
not in dispute that the words “may not 
exercise’ have the same force as “shall 
not exercise.” The history of the earlier 
legislation on the subject has been set 
out by Lord Oampbell, in his judgment in 
Spooner v. Juddow (2), at pp. 372, 375 and 
it is not necessary to repeat it here. Sec- 
tion 106 (2) has been re-enacted as s. 226 (1) 
Govt. of India Act of 1935, 25 and 26 Geo. V, 
c. 42. That section provides as follows: 

“Until otherwise provided by Act of the appro- 
priate Legislature, no High Oourt shall have any 
original jurisdiction in any matter concerning the 
revenue, or concerning any act ordered or done in 
the collection thereof accor@ing to the usage and 


practice of the country’ or the law for the time 
being in force,” 


The question is whether the imposition 
of the penalty under col. 3 of s. 167 (17) 
is a “matter concerning the revenue” or 
“concerning any act ordered or done in the 
collection thereof according to the usage and 
practice of the country or: the law for the 
time being in force.” Plaintiffs’ Counsel 
argued that the imposition of the penalty 
was not a matter of revenue, nor an act 
done in the collection of revenue, and had 
nothing todo with revenue at all. It was, 
as the term indicated, a penalty for an 
offence. I donot think anything turns on 
eS) 4 MTA 353 (372-375); 6 Moo. PO 257; 1 Sar? 363 
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the mere use of the word ‘penalty, any 
more than on the use of the expressidn 
‘penalty duty’ used by the Assistant Collec: 
tor of Customs in his letter of May 10, 1933, 
The deficiency for which the penalty is 
levied is arrived at by deducting the 
quantity discharged at the receivers’ tanks 
from the manifested quantity of the oil. 
If the manifested quantity, which according 
to the bill of lading the owners‘of the 
vessel undertook to bring in good order 
and condition to Bombay, had been import- 
ed in full, subject to the allowance of one 
per cent., the Customs would have received 
so much more by way of customs duty. 
By reason of that quantity being deficient 
the amount ofduty which would have been 
leviable on the deficient goods is lost to 
the Customs. The collection of customs is 
a collection of revenue, and is under the 
Govt, of India. ° ; 

Where the deficient goods are dutiable, 
as benzene is, the penalty according to the 
section shall not exceed twice the amount 
of the duty chargeable on the deficient 
goods, ° As a matter of fact, the penalty im- 
pesed was of a sum equivalent tothe duty 
which would have been paid on the deficient 
goods, if they had been landed. | The ob- 
ject of the penalty seems to be primarily to 
compensate the Govt, for the loss of so much 
revenue to them, The amount of the 
penalty is paid to the Oustoms and goes 
to the revenue. The object of the penalty 
is not merely to compensate the Govt. but 
also to deter other persons from commit- 
ting the same offence and thereby pre- 
venting or hindering the collection of reves 
nue. In Govindarajulu Naidu v. Secretary 
of State (3), which was a decision of the 
Appeal Court, Coutts-Trotter,O. J. held at 
p. 455* that an order confiscating goods 
smuggled into British India without pay- 
ment of duty lawfully leviable was “a 
matter affecting the collection of revenus 
though it be in the nature of 4 penalty.” 
According to the judgment of Beasley, J. 
at p. 460* it was admitted by plaintiffs 
Counsel “that penalties in the shape of 
double or treble duties imposed on smuggl- 
ed goods would be revenue,” and the learn- 
ed Judge refers to this admission in his 
judgment with approval, | 

In my opinion, the adjudication of the 
penalty is an adjudication of a matter®con- 
cerning the revenue, and its gollection is an 
act ordered. in the collection of revenue. If 

(3) 50 M 449; 105 Ind, Oas. 576; AIR 1927 Mad; 
689; 53 M L J 355; 39 M LT 304; 26 L W 558, 

*Pages of 50 M—YEqj. 
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‘itis only an act ordered in collection, the 
-question arises whefher the act ordered in 


collection is acecrding to the usage and 


‘practice ofthe country or the law for the 


time being in force. It was argued thatthe 
adjudication and imposition of the penalty 
were not in accordance with the law eof the 
country, namely, the Sea Customs Act, and 
that the, construction put by the Customs 
Authorities on s. 167 (17) was erroneous 
and not in accordance with the law, and 
therefore the jurisdiction cf the Court was 
not taken away. This aspect of the section 
was considered by Rangnekar, J. in Dewar- 
khand ` Cement Co, Ltd. v. Secretary of 
State (£, a case regarding the amount of 
stamp payable on a mining lease under the 
Stamp Act (II of 1899). It was pointed out 
by the learned Judge at p. 302* that ifan 
act was done in accordance with law no 
statutory protection was needed, and it 
could never give rise to any cause of action 
in question, or the 
Secretary of State. It is only when the act 
purports to have been done under jhe law 
that an act done by mistake or an illegal 
act is protected by the statute. As pointed 


` out by Lord Campbell in Spooner v. Juddow 
3 (2), p.378f): 


“there can be no rule more firmly established, 


-than that if parties bona fide and not absurdly be- 


lieve that they are acting in pursuance of Statutes, 
and according to law, they are entitled to the 
special protection which the Legislature intended 


for them, although they have done an illegal act.” , 


This construction put on the words of a 
Protective statute hes, as pointed out by 
Coutts-Trotter, J. in Best & Co., Ltd. v. 
Collector of Madras (5), at p. 26 never 
been departed from. It has not been sug- 
gested thatthe Customs Authorities or the 
Secretary of State inthis casa did not act 
bona fide, or, that they, to use the words of 
Coutts-Trotter, J. in the same case at p. 274, 

“purported to seek the protection of the statute with 
the full knowledge that all that was being done 
was to commit a mere act of aggression. Whether 
‘they were right or wrong, they thought clearly and 
honestly that they were taking advantage of the 
provisions which” the statute allowed them to take 
advantage of...” 

Nor is there anything to show that the 
Oustoms Authorities absurdly believed that 
they were acting according to the law, or 
proceeded on some strange or novel method 
of their own without a shadow of a right. 


(4) 41 Bom. LR 297; 182 Ind. Cas. 835; A IR 1939 
Bom. 215; I LR (1939) Bom. 320; 12 R B 37. 
(5) 35 M LJ 23 (26); 48 Ind. Oas. 790; A IR 1919 


-Mad.q715. 





*Page of 41 Bom. L. R.—| Ed]. 
{Page of 4 M.I. A.—[Ed]. 
TPage of 35 M, L, J.—[Ed]. 
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Even assuming that they had fallen intoa 
mistake without bad faith had committed 
an excess in executing the duties of their 
office, they would still be within the protec- 
tion of the statute, unless the act was clearly 
ultra vires, Under the circumstances I am 
of opinion, that this Court’s jurisdiction is 
gone, and I hold on the issue in the negative. 
The next issue is whether the suit is main- 
tainable having regard to the provisions of 
the Act. It is provided by s. 182 inter alia 
that in every case, except in the cases parti- 
cularly mentioned, in which any person is 
liable to a penalty such penalty may be 
“adjudged”, eby a Oustoms Oollector. Sece 
‘tion 187, provides that ail offences against 
the Act, other than those cognizable under 
s. 162 by Officers of Customs, may be tried 
summarily by a Magistrate, It follows 
therefore that the offence under s. 167 (17) 
is to be tried or adjudged by an Officer of 
the Customs. Under s. 188 any person 
aggrieved by a decision or order of an offi- 
cer of the Oustoms may, within three months | 
from the date of the decision or order, 
appeal to the Chief Customs Authority, and 
every order passed in appeal under that 
section shall, subject to the power of revi- 
sion conferred by s. 191, be final. Under 
8,19] the Central Govt. may, on the appli» 
cation of a person aggrieved by any deci» 
sion or order passed under the Act by 
the Ohief Customs authority, and from 
which no appeal lies, either reverse or 
modify such decision ororder. Reading all 
these sections together, it is clear that a 
special tribunal is provided by the Sea 
Customs Act, and that special tribunal is 
competent to try an offence under s. 167 
(17) ; see Ganesh Mahadev v. Secretary of 
State for India (6), at p. 226, 

If the special tribunal operates as pro- 
vided by the Act and gives a fair hearing 
to both sides, the Gévt. ean claim immunity 
from a civil suit. Itis not necessary that 
the enquiry should bein the nature of a 
judicial trial. Tt was argued that the 
plaintifis had not a fair hearing in the 
origin of the enquiry, as the measurements 
were takenin their absence, or in theab- 
sence of the ship’s agents, ab the recei- 
vers’ instalation. As I have already pointe 
ed out, that is not the case in the plaint. 
There was also nothing to prevent anyone 
representing the ship from being present 
atthe time of the measurement, by arrange 
ment, if he wanted to. Nor could it be 
said that there wasno fair hearing on both 


(6743 B 221 (228); 49 Ind. Oas. 427; AI R1919 
Bem. 30; 21 Bom. L R 27. 


1941 


sides before the Assistant Collector of 

Oustoms, and before the Collector, and, on 

application to the Central Govt. The full 

case of the plaintiffs has been set ott in 

the letter of July 14,1933, which was writ- 

ten tothe Assistant Collector. An elabo- 

rate case was prepared by the plaintiffs’ 

aitorneys on appeal to the Customs Col- 

lector, and on review, and the question of 

illegalty was raised. It has nowhere been 

alleged, neither in the correspondence nor in 

the plaint, that the plaintiffs were not grante 

ed an opportunity of a fair hearing be- 
fore the Assistant Collector cr the Customs: 
Collector, and I do not see how it can be, 
said that the Collector never applied his 

mind tothe question at all. It was said 

that the decision of the Ceniral Govt. was 

‘curt,’ because it is said in the order that 

the Governor-General in Council found no 

reason to interfere with the order passed 

by the Collector and rejected the applica- 

tion, A curt decision is no less an adjudi- 

cation than asummary dismissal of a suit 

or ofan application in Court after the two 

sides have been heard. I answer issue 

No, 2 in the negative. 

Issue No.3 in the suit is whether the 
plaint discloses a cause of action. The 
defendant’s allegation is that even if this 
Court has jurisdiction to try the suit, the 
plaintiffs cannot maintain the suit as the 
Assistant Collector of Customs called upon 
James Mackintosh & Co., to pay the penalty 
and the penalty was paid under protest 
by them. It is clear however that that was 
not a personal liability imposed upon them. 
They paid as the ship's agents. The 
agreement and the declaration dated April 
21, 1933, respectively, were signed by them 
as agents, and even the earlier general 
undertaking of October 29, 1921, was also 
given in their capacity, as agents of the 
ship. The penalty referred to in s. 64 (e) 
as being imposed under s. 167 (17) of the 
Act, is a penalty imposed upon the master 
of the vessel and the penalty so imposed 
upon the master of the vessel is one for 
-which the ship’s agents by virtue of that 
declaration bind themselves to be liable as 
agents. 

The object of the Legislature in enacting 
ss.64 and 8) of the Act is to authorize the 
Customs Authorities to release the ship if 
there is some person within the jurisdiction 
who will be answerable for the claims 
which the vesselor its master would have 
been answerable for, if the vessel had re- 
mained within the jurisdiction. But fhe 
lability of such person is not personal but 
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is that of an agent forthe ship. Further, 
the moneys were paid by James Mackintosh 
& Co., by cheque on September 25, 1933, 
“without prejudice to all the rights which 
we and the owners may have by appeal or 
otherwise to recover the said amount” from 
the Oollector of Customs or from Govt. It 
is in evidence that the ship’s agents re- 
covered the moneys which they paid-from 
Messrs. Asgurance Foreningen Skuld in 
which company the name of the vessel 
was entered by the plaintiffs as the owners 
for the purpose of protection and indem- 
nity on the basis of mutual assurance. 
The money having been refunded to them 
by the plaintiffs. the plaintiffs would be 
entitled tosuethe defendant, assuming that 
this Court had jurisdiction to try the suit. 

The only other issue is one of limitation. 
According to the defendant the suit is barred 
under Art, 14, Lib. Act assuming 
again that the Court has jurisdiction to try 
the suit. The Article provides one year 
as the period of limitation to set aside 
any ac or order of an officer of Govt. 
in his official capacity, not otherwise 
expressly provided for, from the date of 
the act or order. The Article applies if 
the suit involves the setting aside of an 
order which must be at least of a quasi- 
judicial character and not a mere executive 
order: see Surannanna v, Secretary of 
State (7), at p. 452, The order which the 
plaintiffs pray may be set aside is the order 
of February 12, 1934, issued by the Govt. of 
India, confirming the order of the Collector 
of Customs, and it was argued that a 
suit to set aside that order was not with» 
in the purview of Art. 14 which contem- 
plates an order made by an officer of 
Govt. in his official capacity, The order of 
the Central Govt. only confirms the order 
of the Oollector of Oustoms, and the order 
of the Collector confirmed the order of the, 
Assistant Collector dated September 13, 
1933. That was the order imposing the 
penalty, and I am of opinion,that it is the 
Assistant Collector’s order of September 
1933, ordering the payment which the plain- 
tiffs bave to set aside, 

Even if it be assumed, as was assume 
ed, though not quite clearly, in Raghunath 
Prasad v, Kaniz Rasul (t), that the year 
under Art, 14 ran from the date of the ogder 
of the Commissioner confirming thé order 
of the Collector, this suit was: beyond one 
year from the dates on which the Assistant 
Oollector’s order was confirmed by the 


(7) 24 B 435 (452); Bom. L R 261, 
(8) 24 A 467;,A WN 1902, 116, 
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Otllector and ‘by the Central Govt. If, 
therefore, the plaintiffs wanted to have a 
decision of the Court upon the legality or 
illegality of the order of the Assistant 
Collector, they should have put their plaint 
onthe file within one year from its date; 
see Chhotubhai v. Secretary of State (9), 
at p. 149 and Ganesh Shesho v, Secretary 
of State (10). Excluding the period of the 
notice required to be given ta Govt. under 
s. 80, Civil P.O. which the plaintiffs under 
s. 15 (2), Lim. Act, are entitled to exclude, 
this suit filed on November 28, 1935 is out 
of time. 

It was, however, coutended on behalf 
of the plaintiffs that fhe claim for penalty 
based on measurements not taken on 
board the vessel but some miles away 
from the board was ultra vires, illegal 
and improper, thgt therefore the order 
imposing the penalty was made without 
jurisdiction and was a nullity, andit wae 
not incumbent on the plaintiffs to file 
a suit tohave it set aside: see Narendra 
Lal Khan v. Jogi Hari. (11), Dhanji v. 
Secretary of State (12) and Secretary of 
State v. Faredoon (13). It is clear that 
the ‘act’ or “order” referred to in Art. 14 
does not mean an act or order which is 
a nullity. Plaintiff's Counsel contended 
that what was done was not within the 
statutory powers of the Oustoms Officer 
which he purported to exercise. But on the 
record before me I cannot say that the 
Customs Officer acted ultra vires or in 
excess of his statutory authority. It was 
an order made by an officer of Govt. in his 
official capacity, purporting to act under the 
law, and it was of a quasi-judicial character, 
and within his power, It has not been 
suggested that it was made mala fide, nor 


-ean it be said, as I have stated before, that 


‘the Customs Officer “absurdly believed” 
“that he was acting in pursuance of the 
-statute and according to thelaw. Moreover, 
it was necessary to file a suit to have 
the order seb aside, because it is clear 
that the second prayer of tne plaint that the 
-amount of the penalty should be refunded 
and a decree passed in favour of the plaine 
-tiffs for the amount could not be granted 
until the order of the Oustoms Officer was 


(9422 Bom, L R 146 (149); 55 Ind. Oas. 591; AIR 
11920 Bom. 235. 
: (10) 44 B 451; 97 Ind. Oas. 587; A I R 1920 Bom. 105; 
-22 Bom, L R 212, 
(31) 32 0 1107; 2 0 L-J 107. 
(12) 45 B 920; 61 Ind. Oas. 347; A I R 1921 Bom, 381; 
23 Bom, L R 279, 
(13) 36 Bom. L R 761; 154 Ind? Oas,.278; A I R1934 
‘Bom, 434; 7 R B-308. . 
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set aside. The suit is not for a mere declara» 
tion, as was pointed out by the Privy Council 
in Secretary of State v. Parashram Madhav- 
nao. (14), in which case the plaintiff was 
not seeking to set aside any act or order, 
Article 14 therefore applies, and the suit 
is barred by limitation. In the result, 
the suit must be dismissed. When the 
Advocate-General wanted to lead evidence 
an objection was taken that the evidence 
was unnecessary, and Counsel took some 
time to consider whether it should be led. 
I did not wish to shut out any evidence at 
that stage, not knowing clearly what it 
e would be dbout, but I offered to take a 
note, if both Oounsel were agreed, that no 
evidence was necessary and the case should 
be disposed of on the issues without evidence, 
Defendant's Counsel however, decided to lead 
bis evidence, Now that it has beenled and 
considered, I cannot say that it was un- 
necessary or irrelevant. Under the circum:e 
stances the suit is dismissed with costs. 


Suit dismissed, 


B 306; 148 Ind. Oas. 796; A I R 1934 P O 1085 

P O 137; (1934) M W N 437; 66 MLJ 

748; 380 WN 568; 59 O L J 282; 36 

Bom. L Ra S A L R534; (1934) A L J 438; 1934 
)o 
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PATNA HIGH C OURT 
Appeal from APPEN Decree No. 183 of 
wl 


October 17, 1940 
OHATTERSI, J. 
Sheikh ABDUL AHAD AND ANoTHER— 
APPRLLANTS 
< ve TSUS 

HARIKISHUN AND OTHERS—RESPONDENTS 

Limitation Act IX ef 1908), Art, 181—Revisional 
survey proceedings—Plaintdffs claiming bhaoli rent— 
Defendants denying plaintiffs’ right — Settlement 
Officer dismissing plaintiffs’ claim — Plaintiffs’ suit 
‘or such rent more than 12 years after order, whether 
arred. j 

Where in a dispute before the Assistant Settle- 
ment Officer, during the revisional survey operation 
the plaintiffs claimed bhaoli rent, not for the trees 
over which they had no right apart from the land, 
but for tho land of which they were proprietors, and 
the defendants denied the liability to pay bhaolt rent, 
the defendant's denial amounted to really asserting 
that they were not liable to pay any rent at all. 
When, therefore, the Assistant Settlement Officer 
passed the order in such a dispute the plaintiffs were 
“first refused the enjoyment ofthe right” within the 
meaning of Art. 131, Lim. Act, to realise rent. Con- 
sequently, a suit brought morethan 12 years after 
thes order for recovery of the bkaoli rent would be 
barrel by limitation. 190 Ind. Oas. 840 (1), relied 

n. : 
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A. from the decision of the Subordinate 
Judge of Chapra, dated September 25, 1938, 
reversing a decision of the Munsif of Siwan, 
dated August 17, ‘1938. . 


Mr. M. Azizullah, for the Appellants. 


Messrs. Hareshwar Prasad Sinha, Ram- 
anugrah Narayan Sinha and P. Jha, for the 
Respondents. 


Chatterji, J.—This is an appeal by the 
plaintiffs who brought a suit for recovery 
of bhacli rent for 1341 and 1342 Fasli, in 
respect of 2 kathas 14 dhurs of land come 
prised in survey plot No. 3563, in village 
Aranda, or, in the alternative, for assess- 
ment of fairand equitable rent. Admittedly 
defendants Nos.1 to 3, the tenants, had 
formerly their house on the disputed plot, 
but their house fell down after which they 
planted trees on the land. In the revisional 
survey the plot was recorded as bhaoli in 


the khanapuri, but on an objection filed - 


by defendants Nos,1 to 3 under s. 103, of 
the Ben. Ten. Act, the bhaoli entry was 
struk off by an order of the Assistant Settle- 
ment Officer dated June 14, 1918. The 
plaintiffs’ case is that in spite of this order 
there was a mutual arrangement between 
the parties under which the defendants 
were dividing the produce with the plaintiffs 
till 1341. In 1935 the plaintiffs brought a 
suit for bhaoli rent, but in that suit the 
defendants Nos. 1 to 3 denied the bhaoli 
character of the land. So the plaintiffs 
breught the present suit. 


The defendants pleaded that the land 
was their belagan bihbasgit and was not 
liable to pay rent. , 

The learned Munsif held that the land 
was belagan, but liable to assessment of 
rent. He accordingly fixed an annual rental 
of Rs. 1-2-0 per katha as against Rs. 3 
per katha claimed hy the plaintiffs. On 
appeal by the defendants, the learned 
Subordinate Judge dismissed the suit. hold- 
ing that the plaintiffs’ right to realise any 
rent was barred by limitation. Hence this 
second appeal by the plaintiffs. j 

The view taken by the learned Subordi- 
nate Judge is that during the revisional 
survey operations the defendants had re- 
pudiated the plaintifis’ right to recover any 
rent, and the order of the Assistant Settle- 
ment Officer upholding the defendants’ 
objection being dated June 14, 1918, the 
present suit which was brought on June 29, 
1936 was barred by limitation under Art, 131 
of the Lim. Act. That Article provides that 
the period of limitation for a suit to estas 
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blish a periodically recurring right is 12 
years from the date “when the plaintiff is 
first refused the enjoyment of the right.” 
The learned Advocate for the appellants 
contends that the learned Subordinate 
Judge’s view is based on a misconstruction 
of the erder of the Assistant Settlement 
Officer. His point is that the real dispute 
before the Assistant Settlement Officer, was 
whether the trees were held on bhaoli, and 
not whether tke land was liable to pay 
any rent. In other words, the question of 
any cash rent being payable for the land 
did not at all arise. There is no force in this 
contention. The plaintiffs were claiming 
*bhaclit rent, not fop the trees over which 
they had no right apart from the land, but 
for the land of which they were proprietors. 
The defendants by denying the liability to 
pay bhaoli rent were really asserting that 
they were not liable to pay any rent at all. 
In fact they pleaded that they never paid 
any rent, and this plea was accepted by the 
Assistant Settlement Officer. When, there- 
fore, the Assistant Settlement Officer passed 
the order dated June 14, 1918, the plaintiffs 
were “first refused the enjoyment of the 
right” to realise rent. Thus Art. 131 of the 
Lim, Act clearly applies. In this connection 
reference may be made to the decision of a 
Division Bench of this Court in Jagannath 
Kishore Lal Singh Deo v. Bipan Mahto (1). 
In that case the tenants defendants before 
the Attestation Officer and in the presence 
of the plaintiff-landlord asserted their right 
to hold land rentefree as far back as Jans 
uary 1921. The suit for rent which was 
filed on April 7, 1934 was held to be barred 
under Art, 131 of the Lim. Act, 
The appeal, must, therefore, be dismissed 
with costs. Leave to appeal under the 
Letters Patent is granted, 


Appeal dismissed. 
(1) 21 P L 'T 838; 190 Ind. Cas. 840; 7B R 43;13 R° 
P 257, 


CALCUTTA HIGH COURT 
Application in Suit No. 1450 of 1939 
August 4, 1939 
Lort> W ILLIAMBS, J. 

KAMAL BROS. (1937) LTD.—APPLIOANT 


versus è 
SUNIL KUMAR CHATTERJEE 
AND OTHERS—DgFENDANTS 
Companies Act (VII of 1913), s. 195—Depositigns 
made under 3. 195 and obtained by Oficial Liquid&tor 
under r. 174 of Chap. XXXI Original Side Rules, are 
tobe regarded as privngte documents—Liquidator can. 
not use them in petition for appointment of Receiver 
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w Each defendant deposing under s. 195 is entitled to 
copy of his own deposition. 

The depositions were made under the provisions of 
s. 195, Companies Act, and obtained by the Official 
Liquidator under r. 174 of Ohap. XXXI of the 
Original Side Rules made by the Calcutta High Court 
under the Oompanies Act, The Official Liquidator 
filed a petition asking that a Receiver be apppinted and 
stated in it that the facts elicited by such examinations 
clearly indicated a well designed conspiracy to defraud 
the creditors of the company and also to keep the 
business away from their reach : 

Held, that the depositions so obfained were to be 
regarded as private documents and the Liquidator 
therefore was not entitled to use them for making the 
allegations made by himin his petition. North 
Australian Territory Co. v. Goldsborough Mort & Co. 
(D), relied on. 

Each of the defendants who has deposed undere 
s. 195, Companies Act is @ntitleg to have a copy of 
his own deposition upon his Counsel undertaking on 
his behalf to prevent communication of his deposition 
to his co-defendants or their solicitors or Counsel. 
In re Merchants Fire Office (2), relied on. 


Mr. S. R, Das, for the Applicant. 

Ree S. P. Chowdhury, for Defendant 

0. 1. 

Mr. S. K. Basu, for Santosh, 

Mr. N. Sanyal, for the Official, Liqui- 
dator, 

Order.—In tbis case the Official Liqui- 
dator has filed a petition asking that a 
Receiver be appointed of the stock-in-trade, 
books of account and other books and 
papers of Kamal Shoe House carrying on 
business at College Street Market in Oal- 
cutta, An interim Receiver has already 
been appointed, In his petition para, 28, 
the Officiel Liquidator states that the 
defendants in this suit, Santosh Kumar 
Banerjee, Sunil Kumar Ohatterjee and 
Amita Prosad Chatterjee as well as the 
Receiver Mr. S. N. Banerjee, were examin- 
ed under s. 195, Companies Act. Their 
examination hasnow been concluded. He 
further states 
“that the facts elicited by such examinations clearly 
indicate a well designed conspiracy to defraud the 
- e creditors of the company and also to keep the busi- 
ness away from their reach” 
and that he “will crave leave to take copies 
of such examinations and use the same in 
these proceedings.” The depositions were 
made under the provisions of s. 195, Com- 
panies Act, and obtained by the Liquidator 
under r, 174 of Chap. XXXI, of the Original 
Side Rules made under the Companies Act. 
Such depositions so obtained are to be 
regarded as private documents: see North 
Australian Territory Co. v. Goldsborough 
Mort & Co.+(1). The Liquidator therefore 
was not entitled to state in his petition that 
the facts elicited by such examinations 

(1) (1893) 2 Oh, 381; 62 LJ Oh, 603; 2 R 397; 69 L T 
4; 41 W R501, < 
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clearly indicated a well-designed conspiracy 
to defraud the creditors of the company 
and alsoto keep the business away from 
their reach, ` 

Santosh Kumar Banərjee,. Sunil- Kumar 
Chatterjee and Amita Prosad Ohatterjee, 
the defendants in the suit, have applied for 
copies of the depositions made by them. In 
the circumstances which I have &tated, I 
think that each of them is entitled «Yo have 


a copy of his own deposition upon hie 
Counsel undertaking on his behalf tc 
Present communication of his deposi- 


tion to his co-defendants or their soli- 
citors or Counsel. Such an order was 
made in In re Merchants Fire Office (2), 
and in my opinion the facts of the present 
case justify a similar order, which is ac- 
cordingly made. Costs to be paid by the 
company. Certified for Counsel. The 
Registrar to act on Counsel's endorsement. 

8. Order accordingly. 

(2) (1899) i Oh. 432; 68 LJ Oh, 211; 80 L T 285; 44 
W R 480; 6 Manson 93; 15 T L R 160. 





MADRAS HIGH COURT 
Appeal Against Order No. 460 of 1938 
Fəbruary 6, 1940 
Bourn anp LAKSHMANA Rao, JJ. 

NARAYANAN OHETTIAR—APPSLLANT 
—-PRTITIONER—DEFENDANT No. 

versus : 

OHIDAMBARAM COHETTIAR—Praintir 

— DerenpaNT—RESPONDENT mo 

Civil Procedure Code (Act V of 1908), O. IA, r. 13 
—Application under r. 13 pending trial—Court cannot, 
order applicant to deposit costs of suitor funnish 
security for decree amount and dismiss applicatidn on 
failure to do so. \ H 

The Court has no power to order, pending trial. ĝi 
an application under O. IK, r. 13, Oivil P. C., thatthe 
applicant should deposit the costs of the suit or 
furnish security for the decree amount, and to dismiss 
the application merely begause the security was not 
furnished. 

A. against aa orderof the Court of the 
Subordinate Judge of Devakotta, dated 
September 7, 1938 and made in I. A. No. 218 
of 1938 in O. 8. No. 197 of 1937. 

Mr. T. L, Venkatarama Iyer, for the 
Appellant. 

_ Mr.G. N. Chari, for the Respondent. 


Judgment.—The order of the lower 
Court cannot be upheld. The learned Sub» 
ordinate Judge had no power to order, pende 
ing trial of an application under O. IX, 
r. 13 of the Civil P. O. that the applicant 
should deposit the costs of the suit 
or*furnish security for the decree amount, 
df he had dealt with application on its. 
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Merits and had decided to grant it, merely 
Prescribed conditions under O. IX, r. 13, no 
appeal would have been entertained, No 
such order was passed and the learned Bub- 
ordinate Judge has dismissed the applica: 
cation merely because the security was not 
furnished, That he could not do, The order 
dismissing the application is accordingly 
set aside. The application must be restored 
to file “and disposed of accordiug to law. 
Costs to abide and follow the result. 


Nes, Order accordingly 


matenana 
e 


NAGPUR HIGH COURT 
Second Civil Appeal No. 73 of 1937 
February 13, 1939 
Nryoar, J, 
BALARAM— APPELLANT 
versus 
KEWALRAM ano otaERs— 
RESPONDENTS 
Transfer of Property Act (IV of 1882), a. 53-A — 
Expression “ or any PETION+.....0.him", applicabi- 
lity of to Hindu reversioner — Test of — Sale by 


widow—Deed unregistered—~S, 53-A, if applicable for. 


validating sale as against reversioner—S. 53-A, con- 
struction — When operates — Hindu Law—Aliena- 
tion—Widow—Legal necessity—Bulle of purchase 
money proved to be for legal necessity—Onus to 
prove that balance was not for legal necessity is on 
reversioner—Sale found justified by legal necessity— 
Purchaser acting in good faith and paying fair price 
—Sale must be upheld unconditionally—Co-sharer 
—Suit for village profits and rent suit, distinction— 
6. 116, Evidence Act (I of 1872), whether precludes 
person from questioning another's title as his co- 
sharer—Civil Procedure Code (Act V of 1908), 8.11, 
Expl. IV—Held on facta that decree in Previous suit 
operated ag res judicata in subsequent suit, 

The‘ test to determine whether the words “ or any 
person claiming under him” (i. e. transferor) in 
s. 53-A, T. P. Act were intended to apply to a 
Hindu reversioner to see whether the acts of the 
deceased widow affecting the Property bind the 
reversioner or not. If her acts bind the property, 
they must bind the reversioner in the same manner 
and to the same extant “as the acts of any absolute 
owner would bind his heir. The reversioner may 
not be her heir but is certainly her successor. 
He is bound by her acts which lawfully affect the 
property. The extent that he is go bound, he be- 
comes a person claiming “ under" her, It is, 
therefore, open to the purchaser to pray in aid of the 
equity doctrine of part performance under s, 53-A 
for the purpose of validating an unregistered 
document of sale as against a Hindu reversioner in 
so far as it isbinding on the widcw. Bijoy Gopal 
Mukerji v. Krishna Maheshi Debi (4) Katama 
Natcheir v. Raja of Shivaganga (5) and 37 Ind 
Oas. 161 (6), referred to. [p. 484, cols.1 & 2.) 

Section 53-A, P. Act only debars the trange 
feror'e plea of the sale being invalid for lack of 
registration and does not validate the invalid 
wansfer, It is a kind of estoppel which comes 
mbo operation only when the dispute comes *to 
Jourt. Where, therefore, the dispute arose in 
Jourt after s. 53-A came into force, the purchaser 
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is entitled to press it into his service even if “the 
sale has taken place before coming into force of 
8. 53-A. 181 Ind, Oas. 126 (7). relied upon [p. 884, 
col. 2.) 

Where property is sold bya Hindu widow and 
the bulk ofthe purchase money is proved to be 
covered by legal necessity the burden of proving 
that the balance was not so covered would lie on 
the reversioner challenging the sale. 100 Ind. Oas. 
130 (8), relied on. ia 

Where a sale of property by a Hindu'widow ig 
itself justified, by legal necessity and the purchaser 
pays a fair price and acts in good faith, the sale 
must be upheld unconditionally whether the part 
not proved to have been applied to purpose of legal 
necessity is considerable or small, 50 Ind. Cas, 
74 (9), relied on. [p. 885, col. 1.] 

A suit for village profits does not stand on the 
same footing as a suit for rent to pay which isa 
recurring liabilit}. A suit to recover rent proceeds 
on the relationship of landlord and tenant, irres. 
pective of the title of the landlord. That is not 
so in a suit for village profits, in which the very 
right of tho claimant to profits is his title, that ig 
the fact that he is a proprietor, Section 116 of 
the Evi. Act estops a tenant from disputing his 
landlord's title but it does not preclude a person 
from questioning the title of another person who 
claims to be his co-sharer. 79 Ind. (as, 691 (2) 
and Dwarkanath Ray v. Ram Chand Aich (3), re- 
ferred tð. [p. 833, col. 1.] 

On tbe death ofa Hindu widow who so'd a part 
of her interest in a patti to a co-sharer, her rever- 
sioner succeeded to the remaining interest in the 
patti. The purchaser co-sharer filed a suit against 
the reversioner for his share of the village profits, 
The suit was decreed as the reversioner admitted the 
purchaser's interest in the patti and claim to the 
profits. Subsequently the revergioner brought a suit 
challenging the sale by the widow and questioning 
the purchaser's title : 

°Held, that the case fell within the plain terms of 
8.11, Expl IV, Oivil P.O. The mere fact the plaintiff 
in the prior suit was already a proprietor in the 
patti before his purchase did not change the position 
at all." Reversioner's clear and unequivocal admission 
of the title of the purchaser in his suit founded on 
the assertion by him that his sale was valid and 
binding on the reversioner must be treated as an 
election to affirm the sale. 163 Ind. Cas. 179 (1), 
explained, Bijoy Gopal Mukerji v. Krishna Maheshi 
Debi (4), referred to. jp. 883, col, 2.) 


5. O0. 4. from the appellate decree of the 
Court of the Additional District Judge, 
Balaghat, dated October 10, 1936. 


Mr. M. R. Indurkar, for the Appellant, 
Mr. M. R. Bobde, tor the Respondents. 


Judgment.—This is a plaintiffs appeal 
from a judgment of the Additional District 
Judge, Balaghat, delivered on October 10, 
1936 in Oivil Appeal No. 24-A of 1935 
whereby the original Court's decree gas 
reversed and the suit dismissed. ° 

One Kisanji died in 1918 «survived by 
his widow Mst. Sita. At his death Kisapjı 
owned 2 annas 8 pies proprietary share ap- 
purtenent sirland in Pattis Nos, 1 and 3 
of Mouza Paodera District Balaghat, 
Patti No. 1 represented 3 annas.share of 
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the whole village and Patti No. 3 was joint. 
In these pattis, the appellant and his 
brother Surajlal had each 1/3rd share, 
Kisanji’s share including sir land devolved 
on his widow Mst. Sita who in 1923 on 
receipt of purchase money delivered pos- 
session of the proprietary shares to*Sitru 
Patel the deceased father of respondents 
Ncs. rto 3 and 7 grandfather of defend- 
ants and got his name mutated in the 
revenue record in pursuance of a contract 
of sale concluded between the parties. On 
January 8, 1927, she surrendered her ex- 
proprietary occupancy lands. She died 
in 1928. 

The appellant and his* brother Surajmal 
(since deceased) were the reversionary 
heirs of Kisanji. The appellant instituted 
the suit outof which this appeal arises 
for possession of § share in the property 
transferred as stated above, as his 
brother Surajmal’s sons declined to join 
inthe claim for their half share. The 
suit was contested on several grounds 
among which those that are matenial for 
the decision of this appeal were (1) that 
the plaintiff was debarred from challeng- 
ing the sale in favour of Sitru by reason 
ofthe judgments in Civil Suit No. 333 of 
of 1927 and Civil Suit No. 184 of 1932; (2) 
that the sale was justified by legel neces- 
sity for the reason that the purchase money 
was devoted to the satisfaction of debts 
borrowed by Kisanji, the seller's husband, 
(3) that the transferees were in equity 
entitled to subrogation: and (4) that 
though the sale was not effected by a 
registered instrument, it became operative 
by virtue of the doctrine of part perform- 
ance, 

The lower Appellate Court dissenting 
from the Court of first instance held that 
the decision in Civil Suit No, 184 of 1932 
operated: as res judicata to debar the 
plaintiff from questioning the binding 
character of the widow's tranefer. It found 
that legal necessity was proved to the 
extent of Rs. 1,100 out of Rs. 1,500 which 
was consideration for the eale, As how- 
ever it was of opinion that the doctrine 
of part performance could not be invoked 
to cure formal defect in the sale, it held 
that the sale was void ab initioand that 
the edefendants were rank trespassers, It 
therefore decreed the plaintiff's claim in 
respect of the’ joint share in Patti No. 3, 
notwithstanding the proof of legal necessity 
and the defendants’ equitable right of 
subrogation, but dismissed it in respect 
of the properietary share of Patti No. 1 and 
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the sir land comprised in it’ on the ground 
that the plaintif’s suit was barred by res 
judicata. 

TAS ia has preferred this appeal 
and the defendants (purchasers) have filed 
cross-objection to the decree. The appel- 
lant’s attack is directed against the lower 
Appellate Court's finding as to res judicata 
and that of the respondents (purchasers) 
mainly against the lower Appellate Court's 
failure to apply the doctrine of part 
performance to Validate the sale. 

For the proper understanding of the con» 
troversy as to the res judicata itis desirable 
o state theeelevant facts bearing on the 
fssue whether the judgment in Oivil Suit 
No. 184 of 1932 barred the present suit. 
The memo of appeal erroneously mentions 
Civil Suit No. 333o0f 1927, for Civil Suit 
No. 184 of 1932. It may be recalled that 
Mst, Sita died in 1928-29, The contesting 
defendants (purchasers) in this suit and 
Balaram (the plaintiff) are co-sharers in 
Patti No. 1. The defendants in the pre- 
sent suit (purchasers) filed Oivil Suit No. 
18: of 1932 against Balaram in his 
capacity as lambardar for rendition of the 
account of village profits from years, viz. 
1928-29 to 1931-32. The share held by the 
defendants in Patti No. 1 comprised the 
share of Kisanji purchased by their father 
from Mst. Sita. From the recital in the 
judgment in Civil Suit No. 184 of 1932 
(Ex. A-1) it is evident that the defendants : 
asserted that they were the proprietors of 
the composite 4 annas share and that, 
plaintiff Balaram (who was defendant in 
that suit) admitted the defendants’ share 
as being 4 annas and their claim for their 
proportionate share of the village profits. 
In the absence of any issue the Oourt 
awarded the defendants (who were plainte 
iffs in thet suit) decree for village profits in 
respect of the 4 anņas share. The plaintiff 
Balaram thus impliedly admitted the 
defendants’ title to Kisanji’s share now in 
dispute and consequently the lower Appel- 
late Court held that he was precluded from 
challenging the validity of Sita's sale to’ 
the defendants by virtue of Expl. IV to 
s. 11, Civil P. ©. 

The appellaant contends that in the suit 
for village profits, he was in the position 
of an agent vis-a-vis the defendants and 
that, in view of Yadgar Hussain v. Moulana 
M.E. R Malak (|), he was estoped from 
denying their title and that at all events 
the defendants being admittedly proprie- 

(1) 31 NL R 202 Sup; 163 Ind, Oas,179;A I R 
1986 Nag.71; 8 RN 299, h 
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tors otherwise than as purchasers, their 
suit for profits could not be defeated and 
further that his admission there would, only 
render the docree for village proits binding 
on him but could not destroy his substan- 
tive right to claim possession of the corpus 
which he could exercise at any time be 
‘choose todo. The respondent on the other 
hand rely on s. 11, Expl. IV, Oivil P. O. 
‘and algo contend that the appellant's admis- 
‘sion of their title signified their congant to 
Sita’s sale and that they made their election 
in favour of approbation: having consente 
ed to it and having once approbated it they 
cannot lawfully retract and reprobate it. ° 
As to the plea of estoppel, the cited 
case, i. e, Yadgar Husain v, Moulana 
M. E. R. Malak (1) cannot lend assistance 
to the appellant in view of the rule enunciat- 
ed in the following words at p. 211* : 
“An agentilike a bailee is estopped from setting 
up jus tertii against his principal, unless he 
‘defends for or with the authority of the tertius.” 
Here the tertius was tbe appellants 
himself. It was therefore open to him to 
deny. his adversaries’ title, If he might 
have denied their title, he ought to have 
done so in that suit. The case therefore 
falls within the plain terms of s 11, 
Explanation 4, Civil P. O. The argument 
that the appellant could not prevent a 
‘decree for village profits in the pravious 
suit by reasons of the defendants (pur- 
chasers) being the proprietors of the part 
of the 4 annas idependently of Sita’s sale 
does not merit serious consideration. We 
are not concerned with the relief prayed 
for but with the title asserted by the 
purchasers in respect of the share now 
in dispute. The appellant was clearly 
entitled to consent the title asserted by 
them, If so, the issue now raised in 
the present suit was directly and substan- 
tially issue in that case.” It is argaed that 
a suit for village profits stands on the same 
footing as a suit for rent to pay 
which is a recurring liability. The argu- 
ment is specious but not sound. A suit 
to recover rent proceeds on the relationship 
of landlord and tenant, irrespective of the 
‘title of the landlord. That is not soin a 
suit for village profits, in which the very 
right of the claimant to profits in his 
title, that is the fact that he is a proprie» 
for. Section litof tha Evi. Act estops a 
tenant from disputing his landlord’g title 
‘but it does not preclude a person from 
questioning the title of another parson who 
claims to pe his co-sharer: see Tularan Y. 


*Page 31 N L R Sup.—[Ed] 
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Sumrati (2) and Dwarkanath Roy v. 
Ram Chand Aich (3). It is said that the 
appellant's omission to deny the defendants 
title amounted to an implied admission 
of their title but that the admission would 
only shift the burden of proof. It is true; 
but here it was not an admissioa simpliciter 
but an admission which resulted.in the 
decrees against the appellant. What estops 
him is the scree and nos ths admis- 
sion, 

That a reversioner has. an option to 


decide when he should repudiate a limited 


owner's sale. Ordinarily it may bs so, 
but in the present jnstance the purchasers 
by expressly adserting that they were pro- 
prietors of the sharein dispute gave him 
an opportunity in open Oourt to exercise 
his option and the appellant availed himself 
of it by conceding theirs title in derogation 
of his own. Ia Bijoy Gopal Mukerji v. 
Krishna Maheshi Debi (4) thsir Lordships 
of the Privy Oouncil observed that a 
widow's alienation was prima facie void- 
able atthe election of the reversionary 
heir and that the institution of a suit by 
him torecover possession of the property 
was itself an act which constituted his 
election to treat the alienation as a nullity, 
If filing of a suit is indication of election 
to repudiate the sale, it mast, by purity 
of reasoning, follow that a reversioner's 
clear and unequivocal admission of the 
title of the purchaser in his suit founded 
on the assertion by him that his sale was 
valid and binding on the reversioner must 
be treated as an election to affirm ths sale. 
The appellant’s contentions are devoid of 
force and must be negatived, 

The respondents’ cross-objections raise an 
interesting questionof law which is one of 
first impression. It is: whether s. 53-A 
of the T, P. Act, contemplates the appli-, 
cation of the dostrine of part parformance 
for the purpose of validating a3 unregistared 
document of sale as against a Hindu rever- 
sioner who cannot strictly bs termed as a 
representative of a deceasad widow. In the 
present case it is common ground that 
there was an unregistered sale-dead exesut- 
ed by Mst. Sita and the existences of thas 
document is proved by Exs. P-1 and P2. 
The arguments were addressed o2 ths f@>t- 
ing asif the unregistered document were 
before the Court, it being conceded that the 
purchase money was pasid and propery 

(2; A I R1924 Nag, 422; 79 Ind. Cas. 621, 

(3) 26 C 423; 30 W N 266(F B). 

(4) 34 O 329 (833); 34 TA 87: ILOW N 42450 


L J.334; 9 Bom. LR 602;2 ML1T133:17 ML J 
154; 4A LJ329(P O0). e fe 
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trineferred. The debate turned on the 
iseue whether the words “or any person 
claiming under him” (i. e., the transferor) 
were intended to apply to a Hindu rever- 
sioner. An argument on the negative side 
is that he does not claim under the widow 
(transferor) but under the last male owner. 
That is indeed plausible but no conclu- 
sive forthe reason that a widow has two 
capacities, (1) personal, and (2) as repre- 
senting her husband’s estate. Whether or 
not the reversioner should be regarded as 
claiming under her would depend on the 
proof of the particular capacity in which the 
widow transferred her husband’s property. 
If she did so in ber fatter capacity, the 
reversioner can well be described as claims 
ing under her, The test is whether the acts 
of the deceased widow affecting the property 
bind the reversioper or not, Were the 
widow not the owner of the property, it 
gould reasonably be predicated that the 
reversioner did not claim under her. Any 
doubt which existed on the point was 
resolved by their Lordships of the Privy 
Council in Katama Natchier v. Raja of 
Shivaganga (5), long ago by the dictum 

“the whole estate would for the time be vested in 
her absolutely for certain purposes, though, in 
some respects, for & qualified interest and until her 
death it could not be ascertained who would be 
entitled to succeed.” 

The reversion falls into possession on her 
death and a person who is nearest in blcod 
to her husband and is alive at her death “is 
alone entitled to claim it. In Bijoy Gopal 
Mukerji v. Krishna Mahshi Debi (4), their 
Lordships cf the Privy Council again 
stressed the proposition that 8 Hiudu widow 
ig not a mere tenant for life but is owner 
of her husband’s estate subject to certain 
restrictions on alienation and subject to its 
devolving upon her husband's heirs upon 
her death. (See also Janaki Ammal v. 
*Nareyanasami Atyar (6). It is clear that 
a reversioner has to take the estate as it 
stands on the widow's death subject to such 
of her acts ab are binding on it, Ifher acts 
bind the property, they must bind the 
reversioner in thesame manner and to the 
same extent as the acts of any absolute 
owner would bind his heir. The rever- 
sioner may not be her heir but is certainly 
‘her successor. The widow's estate indeed 
tefininates with the death of the widow and 
it does not, devolve on the reversioner; 

(5) 9 MI A 543 (604); 2 WR (P O} 1 Suth. 
590 2 Sar. 25-(P O}. ` 

(6) 29 M 634; 37 Ind. Cas. 161; A IR 1916 P O 
117; 37 I A 161; 20M L T 168; 31 M L J 225,14 A 
L J 997; (1916) 2 M W N 1884 20 O W N 1323; 18 
Bom, L R856; 24 O LJ 309; 4 LW 530 0). 
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nevertheless he is bound by her acts, which 
lawfully affect the property. The extent 
that he is so bound, he becomes.a person 
chaining “under” her. On this view, the- 
purchaser will, no doubt, have to prove. 
legal necessity before proving the sale but 
inasmuch as the two are inseparable, he 
must be allowed to prove the sale. I have: 
never come across a case in which the 
reversioner raised such a plea to debar the: 
purchaser from proving a registered sale- 
deed executed by a widow. The reason is 
transparant. The purchaser has. to prove 
the formal validity of the sale against the 
widow in the first instance and then 
establish its substantial validity against. 
the reversioner by showing legal necessity. 
If so, it ought to be open to the purchaser 
to pray in aid the equity doctrine of part 
performance to make good any formal 
defect in the widow's transfer in so far as 
it is binding on herself. Section 53 of 
the T. P. Act, uses the words “the trans- 
feror or any person claiming under him 
shall be debarred.” What the purchaser 
has to prove at the outset is that the 
widow (transferor) was debarred after her 
sale from enforcing her right in respect of 
the property and to that extent, the rever- 
sioner is no more entitled to deny to the 
purchaser the benefit of the equitable 
doctrine than he is to deny his right to 
produce and prove @ registered sale-deed. 

Next question is whether s. 53-A of the 
T. P. Act, which came into force in 1929, 
could apply to a transfer made in 1923. 
It was pointed out in Mulji Sickka v. Nur 
Mohammad (7), that that section only debars 
the transferor's plea of the sale being 
invalid for lack of registration and doas not 
validate the invalid transfer. It is a kind 
of estoppel which comes into operation only 
when the dispute,comes to Court. Here- 
the dispute arose im Oourt after that 
enactment came into force and the respon- 
dents were obviously entitled to press it- 
into his service. 

Dissenting from the lower Appellate 
Court I hold that the respondents pur- 
chasers became in equity the owners of 
the property transferred by the widow 
and that they were not trespassers. The 
lower Appellate Oourt has found that 
Rs. 1,100 out of Rs. 1,500 of the considera» 
tion of the sale was required for the satis- 
faction of the husband's debts. As the 
bulk of the purchase money was covered 
by legal necessity, the burden of proving 

(7) AI R1938 Nag. 377; 181 Ind, Oas. 126; I L R 
1939) Nag. 432; 11 R N 483. 
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that the balance’ was not so covered would 
lie on the appellant: See Sri Krishna Das v. 
Nathu Ram (8). Jf the sale is itself justified 
by legal necessity and the purchaser. pays 
a fair price and acts in good faith, as hhs 
been proved in this case, the sale must be 
upheld unconditionally whether the part 
not proved to have been applied to purpose 
of legal necessity is considerable or small. 
In Bal Krishna v. Hira Lal (9), the sale 
for Rs. 19.500 was upheld notwithstanding 
that legal necessity was not proved in 
respect of Rs, 11,725, The sale must, 
therefore, be upheld, 

-On the view that I have taken as above, 
if is unnecessary to go into the question of 
subrogation. 

The result is that the cross-objections 
succeed and the appeal fails, The appellant 
will pay the respondents-purchasers’ costs 
of appeal and cross-objéctions. The appel 
lant's suit having been dismissed in toto, 

the appellant will pay the defendants- 
purchasers’ costs in both the Courts below. 


s. Appeal dismissed. 


(8) 49 A 149; 100 Ind. Oas. 130; AIR 1927P O 
37; 54 I A 73; 25 AL J80; (1927) M WN 89; 38 
M'L T 48; 4 OW N 1848 PLT 210; 31 CWN 
462; 29 Bom. L R 825; 450 LI 386; 52M L J 720 
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(9) 41 A 338; 50 Ind. Oas. 74; A I R 1919 All. 406; 
17 ALJ 239, 


OUDH CHIEF COURT 
Second Oivil Appeal No, 58 of 1937. 
November 11, 1940 
Yorks. AND GHULAM Hasan, JJ. 
HIRDEY NARAIN AND ANOTAER— 
PLAINTiIFFs—A PPELLANTS 


versus 
BABU RAM AND otsERs—DEFENDANTS— 
RESPONDENTS 


Pardanashin lady — Deed by — Undue influence— 
Burden of proof — Effect of improper execution— 
Limitation Act IX of 1908), Arts. 44, 142, 36, 39-— 
Deed of alienation by guardian of property of 
minor — Deed void ab initio — Suit by minor on 
attaining majority for recovery of property — Article 
-applicable—Persons having no right removing earth— 
Suit for compensation—Limitation applicable. 

In cases in which a document executed by a 
pardanashin lady comes in question, the burden is 
always in the first instance onthe persons founding 
on that document, to show that the. grantor intelli- 

gently understood the deed, If they fail to establish 
that point, then the document is not binding on the 
executant or anyone else and i is void ab initio. It is 
‘only when the document is prima facie valid, proof 
having been given of intelligent execution, that the 
question of undue influence arises. [p. 890, Cole 1) 
{Case-law referred to.] 
Where the guardian alienates the property of the 
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minor ward by means of a deed which is void ab 
initio, and the minor after attaining majority files 
a suit for its recovery, the suit is nob governed by 
Art, 44 but by Art. 142, Lim. Act, 

The removal of the earth ofa plot by persons who 
have no title or grant in respect of that earth given 
by the plaintiffs is a tortious act which comes within 
the scope of Art. 36 of the Lim. Act, and a suit for 
compenf8ation against the persons removing the earth 
is ae by Art. 36 and not by Art. 39. [p. 891, 
Co. 


S. O. A, against the order of the Sessions 
and Civil Judge, Lucknow, dated Novem- 
ber 10, 1936. 


Mr. D. P. Khare, for the Appellants, 


Messrs. Anunt Prasad Nigam, for Rese 
pondent No. le ang Mr. Jagdish Narain, 
for Respondents Nos. 2 to 4. 


Judgment.—This is a second appeal 
by the plaintiffs in a suit to recover 
possession of a Plote No. 769 of mahal 
Parshotam Narain, village Bhilawan in 
Lucknow district, ‘and also for damages 
and mesne profits. 

Thig plot, which has an area of 2 bighas 
7 biswas formed part of the 44 annas share 
of Parshotam Narain father of the plaintiffs 
‘who is said to have died in 1918. After the 
death of Parshotam Narain his widow 
Mst, Binda Dei was appointed guardain of 
her two minor sons, Hirday Narain and 
Jagdish Narain. On December 29, 1928, 
Mst. Binda Dei executed a deed ‘Ex. B-5 
whose proper description is doubtful in 
favour of one Harnam Singh, by which she 
transferred to Harnam Singh the clay of 
the plot in question, originally for a period 
of tbree years. but with a right of extension 
of the period on payment of Rs.12 per 
annum rent, Mst. Binda Dei gave posses: 
sion to Harnam Singh on January 26, 1930, 
under a dakhinama Ex. B-3. On the 
following day, January 27, 1930, Harnam 
Singh sold his rights under Ex, B-5 to one 
Sardar Bai Ant Singh under a deed of 
transfer Ex, B-4, and three and a halfyears 
later on October 6, 1933, the transferee 
sold his rights to Babu Ram defendant 
No. 1 under a document Ex. B-2. Finally 
on February 15, 1935, Babu Ram defendant 
No.1 transferred his rights to the present 
defendants Nos.2 to 4under a document 
Ex. Bel. Itmay be noted that the deeds 
Exs. Be4 and Be? have not been proved. 
Two other documents have been mehtioned, 
Ex. B-7 dated November 29,.1928,a receipt 
for Rs. 200 paid by Harnam Singh, to 
Mst. Binda Dei and Ex. B- 6 a receipt “for 
Rs: 349-460 paid by Harnam Singh to 
Mat. Binda Dei’ on January 26, 1930, the 
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same day on which Harnam Singh was 
putin possession, « 

The plaintiff No. 1 Hirday Narain be- 
came major on November 8, 1930. He did 
not however institute any suit at that time. 
It appears that the plaintiff No, 2 Jagdish 
Narain became major on January 2Q, 1933. 
This was mentioned inthe statement of 
the defendants and the plaintiffs made no 
attempt” to controvert it, The present suit 
was filed on January 27, 1936. *It will be 
clear that ifthis document was a transfer 
effected by a guardian andavalid docu- 
ment, it was necessary for the plaintiffs 
to sue tohave it set aside within three 
years of attaining majority, and as this 
suit wae not instituted Within three years 
of the majority of either plaintiff, it must 
necessarily fail if Art. 144 of the Lim. Act 
was applicable. -On the other hand if this 
transfer was a transfer void ab initio, then 
the Article applicable for recovery of posses- 
sion is Art, 142, and, the period of limita- 
tion being 12 years from the date of the ex- 
ecuticn of the document Ex. Beb, or failing 
that from the date of delivery of posses- 
sion, the present suit would be well within 
time for both plaintiffs. . 

The plaintiffs came into Court alleging 
that the present defendants had entered 
into wrengful possession in the year 1934, 
and claiming Rs. 400 per bigha as dama- 
ges for the digging out of clay from the 
plot, and Rs. 12 per annum as mesne 
profits. The defendants put forward the 
plea that they had been in possession as 
successors-in-interest of Harnam Singh 
who obtained possession under a valid 
document which was for the benefit of the 
minors, and therefore binding on them. 
It was said that the plaintiff No.1 took rent 
from the defendants after he had become 
major, and he was therefore, estopped by 
ratification. It was further said that the 
plaintiff No.1 having become major on 
November 8, 1930, and no suit having 
been filed within three years from that date, 
the present stit was barred by limitation, 
Art. 144 of the Lim. Act being applicable. 
To this the plaintiffs replied that Mst. 

` Binda Deji was a pardanashin lady, that 
there had been no intelligent execution 
of Ex, B-5, and that document was theres 
fore void ab initio. They further said 
that®in -any caseno sanction of the District 
Judge had been obtained for the execution 
of this document which must therefore in 
ancase be voiddéble. Thirdly they con- 
tended that the document was not sufficient- 
ly stamped and was unregistered, and 
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therefore the lessee had in*no case greater 
tights than a licensee, and the licence was 
revocable at will. 

A number of issues were framed. On 
these issues the trial Court held that Ex. B-5 
was genuine, that Mst. Binda Dei was a 
pardanashin lady, and that Ex, Bed was 
not intelligently executed by her. It 
was further held that Ex. B-5 was a- 
licence coupled witha grant, and therefore 
irrevocable until the object of the grant 
was fulfilled. On issues Nos 3 and 4 it 
was held that there was no ratification and 
that the plaintiffs were not estopped. On 
Issue No. 5 the finding was that the docu: 
ment w28 not forthe benefit of the minors 
or madein due course of management. 
Finally on Issue No.6it was held tbat 
Art. 44 of the Lim. Act was applicable 
but the learned Munsif seems to have lost 
sight of the fact that if Art. 44 was 
applicable, then asthe suit had been filed 
more than three years after the younger 
plaintiff had become a major, it must 
necessarily be barred entirely. Thinking 
that the younger of the two plaintiffs had 
not been a-major for more than three 
years at the date of the institution of the 
suit, he went into a discussion of the 
applicability of 8, ? of the Lim. Act and 
held that as plaintiff No, 1 was the mana- 
ger of the joint family property as soon as 
he became a major, he had authority to 
give a valid dischargein respect of the 
right of instituting a suit and had done so 
by not instituting a suit within three 
years of his attaining majority. He held 
thatin these circumstances a suit could not 
be maintained by the younger brother as 
the right of suit had already become 
barred by limitation. 


In the lower Appellate Court very muck 
the same points were raised as before. 
The learned SessionS and Oivil Judge in 
appeal similarly came to the conclusioa 
that the document Ex. B-5 had not been 
properly understood by Mst. Binda Dei 
and was therefore not binding on her sons. 
He also remarked, “Ex. B-5 having been 
executed without the sanction ofthe Judge 
is voidable at the instance of the plaintiffs,” 
Later on he went on tohold thatthe lower 
Court was justified in holding that the 
contesting defendants were rank tres- 
passers. He then enteredinto a lengthy 
discussicn ofthe application of s.7 of the 
Lim. Act and towards the end of his 
judgment he remarked ; 

“Wven assuming that Ex. B-5 had not the. 
sanction of the District Judge behind it, it could 
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only be avoided. It wasnot null and void ab znitio. 
No suit was brought to avoid the document. It 
was therefore a valid transferand Art, 44 applies 
to valid transfers,” 


Holding then that Art. 44 was applicable 
and that s. 7 of the Lim. Act barred 
a suit by the younger plaintiff after the 
elder had failed to institute a suit within 
limitation, he affirmed the decision of the 
Court of first instance dismissing the 
suit. Incidentally he had held that the 
transfer which the plaintiffs could avoid 
was the transfer under Ex.B-5 and not 
the subsequent transfers, and therefore 
the fact that the present defendants werg 
rank trespassers did not bring inthe ap- 
Plication of Art. 144. Apparently he must 
have based this conclusion on the view that 
the contesting defendants, even though they 
might be rank trespassers, were trespassers 
against the original licensee or lessee 
a Singh and not against the plain- 
tiffs. 

The present appeal has been argued at 
great length and anumber of points have 
been raised. Itis questionable whether it 
is really necessary to deal with all these 
points onthe view which we take of the 
document Ex. B-5. The first point which 
has been raised is whether this document 
Ex. B-5 is really a lease or, as has been 
held by the lower Appellate Court, a 
licence coupled with a grant. The view 
that the document is a lincence coupled with 
a grantis based on the reasoning that 
what it really amounts to is a licence 
. to enter upon plot No, 769, coupled with a 
transfer of movable property that is the 
earth of which that plot is composed toa 
depth of 7 feet. We think that learned 
Counsel who have argued this appeal 
have missed the implications of some of 
the arguments which they have put forward. 
For the appellants åt is contended that this 
document is nothing more nor less than a 
lease, but if itis alease there ean be no 
room for doubt that the rights of the lessee 
under a lease other than a purely agri- 
cultural lease are ordinarily transferable, 
andin that case,as has been argued on 
behalf of the respondents, the subse- 
quent transferees of the lessee,in case the 
deeds of transfer in their favour are not 
proved, cannot be anything worse than 
trespassers as against the lessee. But 
the lessee’s rights have not been termi- 
nated and are not terminated unless 
and until the earth of this plot is fully 
dug out up to the depth mentioned in 
the document, since no period has been 
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prescribed within which the lessee must 
either complete his digging or, even if 
he has not completed his digging, vacate 
the plot. If therefore this document is 
really a lease as alleged by the plaintiffs, 
the plaintiffs are not in a position toin- 
stitut® a suit for possession but only to 
sue their own transferee for rent of the 
plot as provided in the document. In 
this document a certain sum was taken 
as the consideration for the grant of this 
plot for three years and thereafter a rent 
of Rs. 12 per annum (or possibly Re. 12 
per bigha per annum) was fixed. On the 
other hand the position out forward by 
the defendants-respondents, is as we have 
said already, that this is a case of a 
licence coupled with a transfer of movable 
proverty. In that case it did not require 
registration nor in view of the provisions 
of s. 60 of the Hasements ‘Act V of 1882) 
would it be revocable. That section pro- 
vides that “a licence may be revoked by 
the grantor, unless (a) ib is coupled with 
a transfer of property and such transfer 
is in force.” On the other hand learned 
Counsel seems to have forgotten that in 
the ordinary way a licence is not trane 
sferable. Section 56 of the same Act 
provides 

“Unless a different intention is expressed or 
necessarily implied, a licence to attend a place of 
public entertainment may be transferred by the 
licensee; but, save as aforesaid, a licence cannot 


*be transferred by the licensee or exercised by his 
servants or agents.” 


It appears to us clear that the necessary 
result is that in case of a transfer by a 
licensee in favour of a third person which 
contravenes the provisions of s. 56, the 
transferees of the licensee, who are evi- 
dently not in possession as trespassers 
against their own transferor, will be rank 
trespassers as against the original grantor 
who will at once have a rizht to eject 
them, <A very large number of rulings 
have been quoted to us in connection 
with the question whether, this document 
is really a lease or a licence coupled 
with a grant, but we consider that the 
question does not call for decision because 
we are of opinion that whether it was 
intended to be a licence or a lease and 
whether in law it is a licence on the one 
hand or a lease on the other, in gither 
case it is a document which is" void ab 
initio, and conferred no nights whatever 
upon the grantee. 


As we have mentioned already. the 
learned Munsif held that Mst. Binda Dei 
is a pardanashin lady and he further 
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beld that the document Ex, B-5 was not 
intelligently executed by her. He pointed 
out first that there was not a word in the 
evidence to suggest that the terms of the 
document were explained to or understood 
by her, secondly that whereas the ordinary 
rate of sale of clay for brick making in 
this particular village was Rs. 400 a bigha, 
she was made to sell the clay of this 
plot for Rs. 265 per bigho, and thirdly 
that she was made to state ih the deed 
that the lessee or licensee might remain 
in occupation of the plot for as long as 
he liked, whereas the ordinary and proper 
arrangement in such cases is to fix a 
term which the lessees must vacate the 
plot. The learned Sessions and Civil Judge 
in dealing with this point confirmed the 
finding of the trial Court that Mst. Binda 
Dei was a pardanashin lady. He further 
affirmed the decisien that the document 
was not properly understood by Mst. Binda 
Dei, and he proceeded to hold that it was 
not binding on her sons but we take the 
view that it was only voidable apd not 
void. The crucial question which has to 
be decided in this appeal is whether this 
document is void ab initio or is merely 
voidable at the instance of the sons, If 
on the one hand it is void ab initio., it 
confers no title on the transferee and so 
far as the plaintiffs are concerned both 
the original transferee and his successors 
(whether by a valid deed or otherwise) 
are all trespassers, against whom the 
plaintiffs are entitled to recover possession 
and damages by a suit instituted at any 
time within 12 years of either Ex, B-5 or 
the delivery of possession thereunder. On 
the other hand if the document is only 
voidable, Art. 44 of the Lim. Act is clearly 
applicable. 

Learned Oounsel for the appellants con- 
tends. that in all cases of documents ex- 
ecuted by pardanashin ladies whether the 
suit is by persons seeking to treat such 
a document gs Ex. B-5 executed by a 
pardanashim lady as void or by persons 
seeking to enforce such a document, the 
burden of proof is always on the persons 
who seek to rely on the document to show 
that the document was intelligently ex- 
ecuted by the pardanashin lady. If they 
fail jo establish this point, then the matter is 
-at an nd The document is void just as 
if it had exeeuted for example by a minor 
or an idiot. For.the plaintiffs-appellants 
reliance has been placed first on the 
decision of their Lordships cf the Privy 
Oouncil in T. P. Pethargvermal Chetty v. 
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R. Muniandi Servai, (35°1. A.. 98) (1). 
That was not a suit quite of the present kind 
but the document in that case was void 
as being of a fictitious nature (the word 
used “is benami but the judgment shows 
that it wasreally a fictitious and colourable 
document) and it was keld that it was 
inoperative and did not require to be set 
aside, and consequently Art. 144 and not 
Art. 91 of the Second Schedule af the 
Lim. Act was applicable. On the whole 
this case is therefore only applicable on 
the general point as to the effect on the 
question of limitation if it be found that 
Ex B-5 is void. 

° In the same connection reliance has been 
placed on Mst. Bachai v. Hayat Mohammad 
(1937 O. W. N., 1012) (2) in which it was 
held that 


“a minor is incompetent to make a contract. 
Any agreement which he enters into is not bind- 
ing upon him asa contract. If, therefore, a minor 
along with others executes a sale deed of certain 
-property, the sale deed in null and void ab initio 
so far as it relates to the minor's share. It is 
not necessary for the minor to get the sale desd 
set aside before getting possession. The sale deed 
does not stand as a bar between him and thesuit 
for possession. He can tharefore sue for possession 
directly, and the period of limitation for the suit 


is, under Art, 144 read with s. 6 of the Lim. 
Act, 12 years from the date of his attaining 
majority.” 


This proposition has not been disputed. 

Coming now to the question whether Ex. 
B-5 is a void document reliance has been 
placed on Mst, Izhar Fatma Bibi v. Mst. 
Ansar Fatma Bibi, (A.I. R. 1939 All, 348 
(3) in which it was held that 
“it a deed of relinquishment executed by a 
pardanashin lady is a void document, it is not 
necessary to avoid it or to get it cancelled; and 
Art. 91 of the Schedule to the Lim, Act has no 
application to a case where a suit is brought by 
her for possession upon declaration that an instru- 
ment under which the defendant claims is 
void.” 


In this case the dearned Judges of the 
Division Bench remarked: 

“The question arises whether this document 
stands in the way of the plaintifis when they 
claim possession for if it does, then it is necessary 
for them to get it cancelled. It can stand in 
their way only if the document is a valid docu- 
ment and has to be avoided, but if the document 
is a void document, it is not necessary to avoid 
it or to get it cancelled, and in the view that we 
have taken of this document it is clearly a void 
document.” 


(1) 35 I A 98: 35 O 551; 10 Bom. L R590;5 A LJ 
290; 120 W N 562; 7 O L J 528; 14 Bur, LR 108; 
18M L JM AM LT 12 4 L BR 266 
PO) 

‘ (2) 1937 O W N 1012; 171 Ind. Cas, 187; 10 R O 93; 
19370 LR 527: AI R 1937 Oudh 521. 

(33 A I R1939 All, 348; 182 Ind. Oas. 801 (2); 12 RA 

38; (1939) A L J 642. 
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In arriving at this decision that the 
document in suit before them was a void 
document the learned Judges referred 
among others at p, 361* to two very» ims 
portant decisions of the Privy Council oh 
this subject, In Kali Bakhsh Singh v. 
Ram Gopal Singh, (411. A., 23) (4) their 
Lordships said: 

“The law throws around her (a pardanashin lady) 
8 special cloak of protection. It demands that 
the burfen of proof shall in such a case rest, not 
with those who attack, but with those who found 
upon the deed, and the proof must go so far as 
to show affirmatively and conclusively that the 
deed was not only executed by, but was explained 
to, and was really understood by, the grantor. In 


such cases it must also, of course, e established , 


that the deed was not signed under duress, but 
arose from the free and independent will of the 
grantor......... The rule of law that a gift cannot 
stand unless it is proved that the lady had in- 
dependent advice is not an absolute rule of law. 
The possession of independent advice, or the 
absence of it, is a fact to be taken into con- 
sideration -and well weighed on a review of the 
whole circumstances relevant to the issue of whether 
the grantor thoroughly comprehended, and deliberate- 
ly and of her own free will carried out, the 
traneaction.” . 

In another very well known case, Farid- 
un-nisa v. Mukhtar Ahmad, (52 J. A., 342) (5) 
their Lordships further observed: 

“The law of India contains well-known principles 
for the protection of persons who transfer their 
property to their own disadvantage, when they 
have not the usual means of fully understanding 
the nature and effect of what they are doing...... 
The case of an illiterate pardanashin lady, denud- 


ing herself of a large proportion of her property: 


without professional or independent advice, is one 
on which there is much authority. Independent 
legal advice is not in itself essential ...The real 
point is that the disposition made must be sub- 
stantially understood and must really be the 
mental act, as its execution is the physical act, 
of the person who makes it...... Again, the ques- 
tion arises how the state of the settlor’s mind is 
to be proved. That the parties to prove it are 
the parties who set up and rely on the deed is 
clear. They must satisfy the Oourt that the deed 
has been explained to and understood by the 
party thus under disability? either before execu- 
tion, or after it under circumstances which establish 
adoption of it with full knowledge and comprehen- 
sion... . the whole doctrine involves the view that 
mere execution by such a person, although un- 
accompanied by duress, protest or obvious signs of 
misunderstanding or want of comprehension, is in 
jtself no real proof of a true understanding mind 
in the executant. Evidence to establish such 
comprehension is most obviously found in proof 
that the deed was read over to the settlor and, 

(4) 41 I A 23; 21 Ind. Oas. $85; 18 O W N 282:160 
O 378; (1914) M WN 112;124 L J 113;15 M L T 130; 
19 0LJ172:10 LJ 67;26ML J121; 16 Bom. LR 
147; 36 A 81 (PO). 

(5) 52 I A 342; €9 Ind. Oas. 64920 WN 662;A TI 
R 1925 P C 204; 49 M L J 758; 47 A 703; 42 OL J 
531; 23 A L J 1000; 28 O J 338; (1925) M WN 
ry: 1Z20LJ 656; 30 C WN 337; 28 Bom. L R193 

O). . 


~ *Page of AT R 1939 All. —[Ed.] . 
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where necessary, explained.....The extent agd 
character of the explanatioh required must depend 
on the circumstances... On the other hand, the 
doctrine cannot be pushed so far as to demand 
the impossible. The mere declaration by the settlor, 
subsequently made, that she had not understood 
what she was doing obviously is not in_ itself 
conclusiye. It must be a question whether, having 
regard to the proved personality of the settlor 
the nature of the settlement, the circumstances 
under which it wasexecuted, and the wholg hjstory 
of the parties, it is reasonably established that 
the deed executed was the free and intelligent 
act of the settlor or not. If the answer is in 
the affirmative, those relying on the deed have 
discharged the onus’ which rests upon them. Of 
course, duress and actual undue influence are 
separate matters.” 


The necessity af proof of intelligent 
execution of a document executed by a 
pardanashin lady has been emphasised 
even more strongly in two recent cases of 
the Privy Council, In Hem Chandra Roy 
Chaudhury v. Suradhani Debya Chaudhu- 
rani, (A. I. R. 1940 P. O. 134) (6), the heade» 


note runs as follows: 

“In the case of an execution of a document by 
a pardanashin lady, though there may not be a 
clear urfierstanding of each detail of a matter 
which may be greatly involved in technicalities, 
there may still be an intelligent comprehension 
of the bargain on the part of the lady. In such 
a case the bargain is good and is good as a whole, 
But if a feature of the transaction affecting in a 
high degree the expediency of her entering into it 
is not understood by the lady, the bargain 
cannot be divided into parts or otherwise reformed 
by the Courts so as to uphold certain portions of 
it while rejecting others. Her answer toa suit 
upon the deed is not that she has an equitable 
defence tothe enforcement of a certain stipulation 
but that it isnot her deed. The protection extended 
to a person in her situation is protection against 
being held bound by a transaction which never 
had her free and intelligent consent. 

An old pardanashin lady having considerable 
capacity for business executed a mortgage-deed 
which was read over to her, though it was not 
explained, She understood its effect except that 
she did not understand that she was making 
herself pergonally liable to repay the money borrowed: 

Held, that if for want of explanation the lady 
did not understand an important feature of the 
transaction, it could not be held that her mind 
and free consent went with her act in executing 
the deed and therefore the mortgage-deed did not 
bind her at all.” 

In a case decided very shortly after 
this case, the Bank of Khulna Lid. v. 
Jyoti Prokash Mitra, (å. I.R. 1940 P. C, 


147=1940 A. L, J. R. 662) (7), it was 


(6) A IR 1940 P O 134; 189 Ind. Cas, 509; 21P LT 
655; 1940 O W N 774:7B R 13; (1940) 2 M L Jp 505; 
52L W 393;13R P O 60; (1940) A LJ 7332(1940) M 
W N 998; 1940 O L R 537; 42, Bom. LR 993 
Œ On 

(I) AIR 1940 PO 147; 189 ‘Ind. Oas. 890; 13 ReP O 
48; 1940 O W N 787;7 BR 49:52 L W 448; (1940) A L 
J 662; 42 P LR 691; (1940) M W N 1101; 19400 LR 

, . 
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observed: à 

“In the case of a pardanashin lady the law 
throws around hera special cloak of protection, 
It demands that the burden of proof shall in 
such a case rest, not with those who attack, but with 
those who found upon the deed, and the proof 
must go so far as to show affirmatively and con- 
clusively that the deed was not only executed by, 
but ‘was explained to, and was really understood 
by her. Where a pardanashin lady secured a loan 
on the security of certain agricultural lands and 
dwelling house belonging to her in her absolute 
title, and it was found that although she was 
aware of the contract in the mortgage-deed so far 
as it related to agricultural lands but she was not 
so aware as to the inclusion of her house property 
and that the deed was not explained to her, held, 
that the whole deed was affected. Furthermore it 
could not be held that the mortgage was severable 
and the deed was binding on the lady so far as 
it related to the agricultural property. 

Held, further, that if those founding on the 
deed fail to show that the grantor intelligently 
understood the deed, that is an end of the matter. 
It is only when they ave established the grantor’s 
intelligent understanding of the deed, that the ques- 
tion of undue influence having affected such inteli- 
gent understanding can arise,” A 

In the light of these decisions it appears 
to us to be settled law now that in cases 
in which a document executed by a parda- 
nashin lady comes in question, the burden 
is always in the first instance on the 
persons founding on that document to 
show that the grantor intelligently under- 
stood the deed. If they fail to establish that 
point, then the document. is not binding 
on the executant or any one elee and is 
void ab initio. It is only when the docne 
ment is prima facie valid, proof having 
been given of intelligent execution, that 
the: question of undue influence arises. 
In the present case on the findings of fact 
it is clear that the defendants have com- 
pletely failed to establish intelligent execu- 
tion of Ex. B-5 on which their whole 
case rests. It follows that that document 
was void ab initio and conferred no rights 
upon the grantee Harnam Singh or on any 
‘of his transferees. 


We would remark before leaving this 
point that ip our opinion the Courts below 
could not but come to the conclusion that 
the document was not understood, They 
had before them first the fact that the docu- 
ment was not read over to the lady. It 
is a document which might perhaps have 
been regarded as a lease, and as there 
wag no time limit, a lease for a period 
in excéss of five years. and if so, it 
required the-sanction of the Distrirt Judge 
which was not obtained, Similarly if it 
was alease, it required registration and 
the deed was never registered, but the 
crucial facts are the facts*that it was not 
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read over to the lady and that it was 
vitiated in itself by ‘the fact that the 
consideration was below the rates generally 
in force and the fact that no term of years 
e ° 

was fixed in the document. 

On this view of the case Art. 44 which 
provides a period of three years for a 
suit by a ward who attains majority to 
set aside a transfer of the property by 
his guardian, the period to run from the 
date when the ward attains majority has 
no application to the present case. The 
article of the Lim. Act which is applicable 
to the suit in such circumstances is clearly 

Art. 142 asethe cause of action must be 
regarded as having accrued on the date of 
dispossession, that is January 26, 1930. 
The plaintiffs have founded their suit ona 
cause of action said to have arisen in 1934 
by the wrongful entry in that year on the 
plot in question of the defendant No. 1. 
We are clear that while this is certainly 
a case resting on dispossession, the dise 
possession began as far back as 1930. It, 
however, makes no difference to the suit 
which is clearly within time on any view. It 
follows from the above that the plaintiffs’ 
suit for possession must necessarily suce 
ceed. 

In regard to the question of damages 
and mesne profits the plaintiff claimed 
mesne profits at Rs, 12 per annum although 
the letting value is said to be consider- 
ably higher, and there is no question that 
the whole of the period during which 
defendants Nos. 1 to 4 have held posses- 
sion of this plot is within limitation of 
three years provided for a claim for 
mesne profits, 

As regards the question of damages 
learned Counsel for the respondents con~ 
tends that the Article of the Lim. Act 
which is properly applicabie is Art. 36. 
For the plaintiff-appeWants it is contended 
that Art. 39 is applicable. Article 39 
provides a period of three years for a 
suit for compensation for trespass upon 
immovable property, the period to run 
from the date of the trespass. It appears 
to us that this is not a mere suit for 
compensation founded on a trespass. The 
act of the defendants goes much further. 
Not merely have they trespassed on the 
plot but they have also removed much of 
the earth which goes to make up that 
plot. Article 36 provides a period of two 
years only for asuit for compensation for 
any malfeasance, misfeasance or none 
feasance independent of contract and not. 
herein specially provided’ for, and the 
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period runs ifjm tne date when the 
malfeasance, misfeasance, or nonfesance 
takes place. It appears to us that the 
removal of the-earth of this plot by per- 
sons who had no title or grant in regpett 
of that earth given by the plaintiffs is a 
tortious act which comes within the scope’ 
of Art. 36. On the other hand we have 
it that even accepting defendant Babu 
Ram's, own statement, his possession 
cannot date further back than Octce 
ber 6, 1933. Defendant Babu Ram him- 
self pleaded that he had only taken 
sufficient earth to make 25,000 bricks. So 
far as the evidence goes it, appears to 
us to indicate that at the time of the trans-° 
fer to Babu Ram there were about one 
and a quarter bighas of land not yet dug, 
and at the time of the transfer by Babu 
Ram to defendants Nos. 2 to 4, there was 
about one bigha left. It is in evidence 
that the ordinary rate for sale of earth to 
brick makers is Rs, 400 per bigha, and on 
this basis the amount for which defende 
ent No. 1 Babu Ram is liable is Rs. 100. 
In the case of defendants Nos, 2 to 4 as 
there is no evidence whatever on the record 
to show that they actually dug any earth 
from the plot in dispute, it follows that 
no decree can be given against them for 
damages, that is compensation for removal 
of earth. 

The plaintiffs are also entitled to mesne 
Profits at the rate of Rs. 12 per annum 
computed from January 1, 1934. We 
treat that date, and not October 6, 
1933, asthe proper date for calculations of 
mesne profits in view of the fact that the 
plaintiffs’ own case is that the present 
defendants only came into possession in 
the year 1934. 

The plaintiffs are therefore entitled to 
a decree as against the defendant No. 1 
for compensation amottnting to Rs. 100 
as stated above and to mesne profits 
calculated at Rs. 12 per annum for the 
period from January 1, 1934 to the 
date of the transfer to defendants Nos. 2 
to 4, As against the defendants Nos. 2 to 
4 the plaintiffs are entitled to a decree for 
passession and also toa decree for megne 
profits at the rate of Rs. 12 per annum 
for the period from the date of the transe 
fer in their favour to the date on which 
possession may ultimately be given to 
the. plaintiffs. The amount realizable from 
these defendants should therefore be cal- 
culated in the execution department. 

On this view we allow the present appeal 
and order that the plaintiffs’ suit be decreed 
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as stated above As the plaintiffs havę to 
a great extent failed in their suit to recover 
damages but have succeeded on the other 
points, we order that the plaintiffs should 
get half of their costs only in all three 
Courts. The amount of costs shall ba 
realizable to the extent of one-half against 
the defendant No. 1 and the other half 
against the dafendants Nos, 2to4. . . 
D. Appeal allowed. 


MARDAS HIGH COURT 
Civil Revision Petition No. 892 
of 1939 
Februfry 23, 1940 
WanpsworRta, J. 
BHAVANASI VIRUPAKSHAYYA 
—PETITIONER 
versus 
VINAYAKAM OHINNA SUBBARAYUDU 
AND ANOTHER— RESPONDENTS 

Appeal—Appeal by plaintiff —Only one of two 
co-defendants against whom alternative claim waa 
made, made respondent—Respondent shifting lia- 
bility on other co-defendant not made party— 
Appeal should not be directed to be re-heard after 
allowing other co-defendant to be impleaded— 
Power of Appellate Court—One of two co-defendants 
against whom alternative claim was made, not 
made party to appeal—Appellate Court cannot give 
decree against hime - 

If a plaintiff whose suit has been dismissed 
chooses to implead in his appeal only one of two co- 
defendants against whom an alternative claim was 
made, he has only himself to blame if the res- 
pondent inthe appeal succeeds in shifting the 
liability on to the defendant who has not been 
impleaded inthe appeal. It isnot either necessary 
or desirable in the interest of justice in such a 
case, merely becausea wrong decree passed against 
one who was no longera party has been challenged 
in revision, to direct the appeal to be re-heard and 
to allow the plaintif todo that which he should 
have done inthe first instance, namely implead 
both the ‘defendants. 

Tt is an elementary principle that no Oourt has 
jurisdiction to pass a decree against any person 
who is not aparty to the proceeding before it 
An Appellate Court has therefore no jurisdiction, 
in an ordinary case of co-defendants against whom 
an alternative claim is preferred, to give a decree 
against one of those defendants wo has not been 
made a party to the appeal. 123 Ind. Cas. 246 (1), 
dissented from. 


O, R. P. to revise a decree of the District 
Court, Anantapur, dated April 9, 1933. 

Mr. Kasturi Seshagiri Rao, for the Peti- 
tioner. 

Messrs, A. Gopalacharlu and E. Vinagaka 
Rao, for the Respondents. 


Order.—This revision. petition is pro- 
ferred against the decree passed in ape 
peal against the dismissal of a suit to 
recover a sum %f Rs. 67980 due on a 
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promissory note executed by defendant 
No, 1 (who is the pétitioner here) in favour 
of defendant No. 2 who is the brother of 
the plaintiff. Plaintiff's claim was based 
on an allegation that, in a partition of 
the family, this promissory note had fallen 
to his share. The suit underwent Various 
vicissitudes and was finally dismissed by 
the trial Court.. The plaintiff appealed, 
impleading only his brother, defendant 
No. 2. In hearing the appeal, the learned 


District Judge appsars to have lost sight of | 


the fact that the promisor had not been 
made a party to the appeal, and, coming 
to the conclusion that the promissory note 
had not been discharged as alleged by the 
promisor in the trial Court, “he exonerated 
defendant No. 2, that is tò say, the plaint- 
iff’s brother, except as regards costs and 
gave a decree against defendant No. 1, the 
promisor, who was* not a respondent in 
the appeal and who has therefore brought 
the present revision petition. 

It is not seriously contended that an 
Appellate Court has, in an ordiaary,case of 
co-defendants against whom an alternative 
claim is preferred, jurisdiction to give a 
decree against one of those defendants who 
has not been madea party to the appeal. 
My attention has been drawn to an observa- 
tionin Bijoy Kumar Sen v. Kusum 
Kumari Devi (1) which seems to suggest 
that O. XLI, r. 33, Oivi P. O., might 
authorize an Appellate Oourt to pass 2 


decree even against a person who is not ` 


a party tothe record. If that is the mean- 
ing" ofthe passage quoted, I must express 
respectful dissent. It seems to me to be 
an elementary principle that no Court has 
jurisdiction to pass a decree against any 
person who is not a party to the prc- 
ceeding before it. No doubt, the lower 
Appellate Court could have impleaded 
defendant No. 1 and after hearing him, 
assed the decree which is now under 
consideration. But this was not done. I 
am asked to remand the appeal so that 
defendant No.1 may be impleaded and the 
appeal re-heard. The ground on which 
this request is made is that it is necessary 
in the interest of justice. 

Ihave been referred to various cases, for 
instance Padarath Mahton v. Hitan Singh, 
#2 Ind. Oas. 600 (2) in which such a pro- 
cedure has been followed. But all the 
cases quoted.before me arose ont of the 


(19 123 Ind. Cas, 246; AIR 1929 Gal. 315; 33 O 
W N 221; Ind. Rul, (1930) Oal, 278. 
roe? Ind, Oas., 600; AT R 1924 Pat, 773; 5P L 
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appeals preferred by one of two or more 
co-defendants without: impleading the 
others. When the appellant was a defends 
ant -challenging the decree against . him- 
sélf, it has been thought fit to implead the 
co-defendant against whom the plaintiff 
might claim in the alternative before 
relieving the appellant of the burden of 
the decree against him, It seems to me 
that the position is quite different when 
the appellant is the plaintiff. Ifa plaintiff 
whose suit has been dismissed chooses to 
implead in his appeal only one of two coe 
defendants against whom an alternative 
claim was made,hehad only himself to 
“blame if the respondent in the appeal 
succeeds in shifting the liability on to 
the defendant who has not been implead- 
ed inthe appeal. Itisnotin my opinion 
either necessary or desirable in the interest 
of justice in such a case as this, merely 
because a wrong decree passed against 
ope who was no longer a party has been 
challenged in revision, to direct the appeal 
to be re-heard and to allow the plaintiff 
to do that which he should have donein 
the first instance, namely implead both the 
defendants. In this view, I allow the 
petition with costs as against the plaintif- 
respondent and set aside the decree of 
the lower Oourt so far as it relates to 
defendant No. 1 petitioner here, 
N.-8. | Petition allowed, 


e—a 


LAHORE HIGH COURT 
Second Appeal No. 738 cf 1939 
July 2, 1940 
TEK OnanD AND BEOKETT, JJ. 
GHULAM GHAUNS AND OTHBRS— 
APPELLANTS 
versus 
MALANG KHAN—RESPONDENT 

Custom (Punjab)—Ancéstral property—Original 
character of property lost by subsequent alienation 
and re-distribution—Presumption, that any por- 
tion of land in Rajput proprietor’s possession has 
descended from original ancestor by inheritance, if 
can be drawn. 

Where the original ancestral character of the 
property is lost by the subsequent alienation and 
re-distributions no presumption can be made that any 
portion of the land in possession of a Rajput 
proprietor has descended to him from the original 
ancestor by inheritance. 


Mr. M. M. Aslam Khan, for the Appel- 
lants. 


Mr, M. C. Mahajan, for the Respondent. 


Tek Chand, J.—The following pedigree 
table will be helpful in understanding the 


1941 
facts of this'case: 


BEGGI KHAN 


| s e 
Kasu 
Khan 


| 
Yusab Khan 
(died childless.) 


Isa Khan 
alias Alaf 
. Khan 


| 
Gulab 
Khan 


| 
Dasaundhi 
Khan 





| H 
Bahadur Khan Gami Khan 


| | | | 
Samna, be Kaman. Allah- Mudi . 


an, daya, Khan, 


| 
Ghulam Ghauns 
defendant No.1. 


l | | 
Jhandu Khan Ghaunsa Akbar Khan 


(died childless.) 


Jaman alias 
Nizam Din 


| 
Malang Khan 
(plaintiff). 


The land in dispute belonged to Ghulam 
Ghauns (defendant No, 1). He had ason 
who died Jong ago leaving a widow, Mst, 
Begam (defendant No, 4). In May 1937 
Ghulam Ghauns gifted the land to his 
daughter, Mst. Azim-ur-Nisa (defendant 
No. 2), Yar Mohammad minor (defendant 
No. 3), who is his predeceased daughter's 
son, and Mst. Begam (defendant No. 4) who 
is the widow of his predeceased son. A 

_few months later, the plaintiff Malang 
Khan, who is a collateral of Ghulam Ghauns 
_in the fourth degree, instituted the present 
suit for a declaration that the land was 
ancestral, that Gbuldm Ghauns had no 
right to gift it to defendants Nos. 2 to4 
and that the gift shall not affect his 
Teversionary rights after the death of 
Ghulam Ghanuns. The defendants resisted 
the suit pleading that the land was not 
ancestral qua tha plaintiff and that 
Ghulam Ghauns was competent to gift the 
property in any way he liked. The trial 
Judge, in discussing the question as to 
whether the property was ancestral or not, 
divided it into three portions, described as 
group A, group B and group ©. He found 
that the lands comprised in groups A and 
B were ancestral and those in group O 
were not ancestral. On the questione of 
custom he found that a Rajput proprietor 
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in the Garhshanker Tehsil of the Hoshiar- 
pur District had no power to gift ancesfral 
immovable property but that there was no 
restraint on his power to gift non-ancestral 
Property. On these findings he granted 
the plaintiff a decree for the declaration 
prayed for with regard to the lands coms 
prised in groups A and B but dismissed 
the suit with regard to group Q. Both 
parties appealed to the District Judge who 
upheld the frial Court’s decision except with 
a slight modification asto the extent of the 
area of the land comprised in group A. 
He found that one khasra number, which 
was really a portion of group A, had been 
inadvertently omifted from the decree of 
the trial Courf. He amended the trial Oourt’s 
decree accordingly and dismissed both 
appeals in all other respects. 

The defendants have come in second 
appeal ,and it has been contended on their 
behalf that the lands comprised in groups A 
and B have been held to be ancestral with- 
out any evidence on the record, on pure 
and unwarranted conjectures, After hearing 
both Counsel and examining the record we 
are of opinion that this contention is well- 
founded and must succeed, It will be 
seen on a reference tothe pedigree table 
that only those lands can be held ancestral 
of Ghulam Ghauns and the plaintiff which 
were owned by their common ancestor 
Kasu Khan. It is conceded that there is 
no further evidence on the record, which 
shows that Kasa Khan held any part of the 
lands in dispute. The earliest entry is that 
of the settlement of 1852. In that year the 
lands comprised in group A were held by 
Bahadur Khan, son of Kasu Khan, and 
Jhandu Khan and Ghaunsa, sons of Gami 
Khan. The shares in which these three 
persons held these lands however were not 
given. It cannot, therefore, be said that 
they owned them in ancestral shares, as has 
been erroneously assumed by the learned 
Judges of the Oourts below. Before the 
next settlement, which was held in ‘1t63-64, 
a partition appears to have” been effected 
between these three owners ; but here again 
it is not shown in what shares these lands 
were divided. There can, therefore, be no 
presumption that the lands in this group 
had descended from Kasu Khan. They 
might have been acquired by Bahadur 
Khan, Jhandu Khan and Gheunsa fhem- 
selves or, possibly, by Bahgdur Khan and 
Gami Khan; but the presumption cannot 
be pushed further so as to raise arf in- 
ference that they had descended from Kasu 
Khan. The land in group B was shown 
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‘in „the settlement of 1852 as owned by 
Dasaundhi Khan and Gulab Khan, sons 
of Isa Khan, Bahadur Khan, son of Kasu 
Khan, and Jhandu Khan and Ghaunsa, 
sons of Gami Khan. The shares in which 
these persons held the land were not given. 
In the next Settlement of 1&63-64 the land 
was still held jointly by the persons men- 
tioned above and the shares were specified 
as follows: 


Dasaundhi Khan, son ofIsaKhan ° 2/6ths 
Pir Khan and othors sons of 

Bahadur Khan 2/6ths 
Jhandu Khan and Ghaunsa, sons of 

Gami Khan 2/6ths 


Now, if the land had descended from the 
common ancestor Beggi Khan, the shares of 
Dasaundhi Khan, son of Isa Khan, would 
have been one-half and that of the sons of 
Bahadur Khan and of Jhandu Khan and 
Ghaunsa, sonsof Gami Khan, taken together 
one-half; but, as hasbeen stated above, Isa 
Khan’s descendants had only one-third 
share and the others two-thirds. This ciearly 
negatives the suggestion that the property 
had descended from the founder of the 
village who was the remote ancestor of the 
parties. Itis equally improbable that the 
land descended from Isa Khan and Kasu 

“Khan, If that were so, Isa Khan's share 
again wouid be one-half and that of the 
sons of Bahadur Khan and of Gami Khan 
taken together one-half. The probability 
therefore is that this land was acquired by 
Isa Khan, Bahadur Khan and the sons of 
Gami Khan in equal shares. It cannot there- 
fore be said to have been held by Kasu 
‘Khan. 

Mr, Mehr Chand drew our attention to 
the history of the village as given in the 
“statements of the proprietors’’ recorded at 
the Settlement of 1884 (Hx. D. 2), which 
-shows that the village had been founded in 
remote antiquity by one Makhan who was 
the ancestor of the Rajput proprietors of 
the village. An examination of this “‘hia- 
tory” indicates however that the ancestral 
-character of the property was not maine 
tained. Theoriginal founder was no doubt 
Makhan Rajput; who is said to have migra- 
ted from Bijwara and founded this village. 
Some years later a jagirdar got this village 
along withthe neighbouring territory in 
jagir. His descendants are stated to have 
appropriated a portion of the village to 
themselves as owners. Subsequently, several 
ofthe Rajput -proprietors are recorded to 
have alienated the land by gift and gale to 
third partiés who also became owners in 
the village. Later, during the Sikh time the 
land was again given to a’ jagirdar who 
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re-distributed the lands of the whole village. 
He divided it into 96 ploughs without regard 
to ancestral shares and “distributed it 
among Various persons according to their 
cdpacity to cultivate” (bila lihaz hissa 
jaddi bagadar taqat taraddadtaysim kar 
di), After this further changes took place 
owing to alluvion and diluvion. It is thus 
clear from the “history” that the original 
ancestral character of the property was lost 
by the subsequent alienation and re-distri- 
butions and therefore no presumption can 
be made that any portion of the land in 
possession of a Rajput proprietor has des» 
cended to him from the original ancestor by 
inheritance. Having regard to the facts set 
out above, it must be held that the plaintiff, 
on whom the onus lay, has failed to prove 
that the land comprised in groups A and B 
was ancestral of Ghulam Ghauns and the 
Plaintiff. This being so, he is not entitled to 
challenge the gift of any portion of the land 
by Ghulam Ghauns, defendant No. 1, in 
favour of defendants Nos. 2 to 4. We accor- 
dingly accept the appeal, set aside the 
judgments and decrees of the Courts below 
and dismiss the plaintiff's suit with costs 
throughout, 
8. Appeal accepted, 


RANGOON HIGH COURT 
Oriminal Miscellaneous Application 
No. 1 of 1940 
June 20, 1940 


Ba U, J. 
MAUNG THET—Appnrioant 
versus 

MAUNG OHIT KYWE—Orpositg Parry. 

Criminal Procedure Code (Act V of 1898), ss. 351, 
191, 190 (c)—During trial of one person another per- 
son detained and made co-accused—S. 351, if applies . 
—S. 191, if bar to jurisdiction of Magistrate to try 
such person. . 

After a Magistrate has taken cognizance of an 
offence in one of the three methods mentioned in s. 190, 
Oriminal P, O., he gets the seisin of the whole case 
and his jurisdiction to bring everybody concerned 
in the commission of the offence to justice is in no 
way restricted. Where during the trial of a person 
the Magistrate detains another person who ig 
present in the Oourt and makes him Co-accused, 
section 351, applies to euch a case and not gs. 190 (c) 
and s. 191 isnot a bar to the jurisdiction of the Magis- 
trateto try such person, 73 Ind. Oas, 55 (1) and 
Nga Paing v. Queen-Empress (2), relied on. 


Or, Misc. App. for the transfer of the 
case from Township Magistrate, Madaya. 


Mr. K. C. Sanyal, for the Applicant. 


Mr, Ut. Ni, Government Advocate, for the 
Onown. 


“ 
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Order.—This iS an application for transfer 
of Criminal Regular Trial No. 78 of 1939 
from the Court of the Township Magistrate, 
Madaya., to some other Oourt in Mandalay 
for trial. It arises in this way..On°ths 
report made by one Maung Chit Kywa of 
the loss of his boat the Police arrested one 
Ma Ya and sent her up for trial on a charge 
of theft under s, 379,I.P. O. The appli- 
cant and one Maung Bo were two of the 
witnesses for the prosecution but they were 
not examined though they were present in 
Court. After the examination of some other 
prosecution witnesses the applicant and 
Maung Bo were detained and made cos 
accused: whereupon the applicant applied 
for adjournment of the case on the ground 
that he wanted to move the District Magis- 
trate cf Mandalay for transfer, The adjourn- 
ment was granted and the applicant moved 
the District Magistrate for transfer but his 
application was dismissed. He, therefore, 
comes up fo this Court on the following 
grounds: (4) That the Magistrate has no 
jurisdiction to try the case against the ap- 
plicant and Maung Bo as he took cognizance 
of the offence against them under s. 190 (c), 
Oriminal P. O.; (ii) that the Magistrate and 
the informant Chit Kywe are friends and 
that Chit Kywe has been seen going to the 
Magistrate's chamber during the hearing of 
the case. 

So far as the second ground is concerned, 
there is, in my opinion, not only no sub- 
Stance in it but it appears to be a false alle- 
gation. Whenthe applicant applied to the 
District Magistrate for transfer, he did so 
not on this ground but onthe ground of 
want of jurisdiction on the part of the Magis- 
trate. The applicant can, therefore, succeed 
only if he can show that the Magistrate took 
cognizance of the offence against him and 
Maung Bo under s. 190 (c), Criminal P. O. 
lf the Magistrate tgok "cognizance of the 
offence under s, 190, (6), he would, of course, 
have no jurisdiction to try the casein view 
of what s. 191 Oriminal P. C., says, The 
Magistrate in his order by which he made 
the applicant and Maung Bocs-accused said 
that he did it in exercise of the power con- 
ferred by s. 351, Criminal P. ©. The whole 
question that therefore arises is whether 
in circumstances such as theses. 190 (c) 
or s. 351 of the Code applies. This question 
was considered by a Full Bench of the late 
‘Chief Court of Lower Burma ia Nga Chan 
Tha v. Emperor (1), at pp. 405 and 403 
and Sir Sydney Robinson answered it, after 


(1)11L BR 398 (405-406); 73 Ind. Cas, 55; ALR 
1923 Rang. 31; 24 Cr. L J 519 (F B). ° 
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quotiag s. 190, as follows: 

“It is to be noted thatthe section provides thåt 
cognizance may be taken of any offence and that 
no referencs is made to the offender Indeed, the 
identity of the offender is in no way involved, for s 
complaint may be presented with a view to action 
being taken against some person or persons un- 
known. When therefore proceedings are initiated 
on a confplaint, or on a Police report, the Magis- 
trate can legally take cognizance of the Offence and 
the requirements of s. 150 of the Code gre com- 
plete. 

In the present case, the trial was commenced 
and action was taken against Ohan Tha. The addi- 
tion of a new accused does not, in my opinion, 
necessitate fresh proceedings in initiation, The 
evidence, it is true, must be recorded de novo, but 
that is merely in order that the witnesses, whose 
evidence has already been recorded. may be used 
against the new accus@l. The Magistrate .aving 
taken cognizancé of the offence it is right and 
proper that he should bring to justice all those 
persons, whether originally mentioned or not, who, 
the evidence shows, were guilty of that offence. It 
has been held that in such cases, the Magistrate 
should be regarded as taking cognizance under the 
same clause of s. 190 as he did against the original 
accused ; and ifit were necessary to apply s, 190 at 
all, I would hold that thatis, the correct view to 
take forthe reasons that I have given above. But 
in my opinion, 8. 351 applies to such cases, and is 
intended” to apply to them. The offence being one 
and the same, and the Magistrate, having cogni- 
zance of that offence, acting unders. 190 (b), has 
full seisin of the offence. He takes action on the 
evidence given forthe prosecution to establish the 
offence, and there is apparently no need therefore 
to refer back to s. 190 at all, However this may be, 
if there is such necessity, there is’ ample authority 
to support the view that, inthis casethe Magistrate 
was acting under 8. 190 (b), I am unable to agree 
that there is no indication in the language of 
8.°351 to support the view that s. 190 applies to 
the initiation of proceedings and that s. 35I ap- 
pliesto proceedings that have already initiated. 
The action distinctly refers to cases in which a 
trial has already been begun, and the section, as 
now drafted, refers to enquiries and also trials, 
With the exception of onecase, there is no reported 
case that I can find that takes a different view.” 


The same view was held by Herbert 
Thirkell White, J. O. (as he then was) in 
Naga Paing V. Queen-Himpress (2). I res- 
pectiully agree with these views. Looking 
at the positions which ss.190 and 351 respec» 
tively occupy in the Code, the intention of 
the Legislature becomes quite appareat. 
Section 190 appears in a chapter dealing 
with conditions requisite for initiation of 
Proceedings, whereas s. 351 appsars in a 
chapter dealing with matters arising out 
of proceedings already initiated. After a 
Magistrate has taken cognizance of an 
offence in one of the three methods 
mentioned in s..190, he gets the seisin of 
the whole case and his jurisdi¢tion to bring 
every body concerned in the commissione of 
the offence to justice is in no way restricted, 


(2) (1897-01) 1 U P R Or. 56. 
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Section “51, therefore provides that: 

."“d). Any person attending a Criminal Oourt, 
although not under arrest or upon a summons, 
may be detained by such Court for the purpose of 
inquiry into or trial of any offence of which such 
Court can take cognizance and which, from the 
evidence, may appear to have been committed, and. 
may be proceeded against as though he had been 
arrested or summoned. ; 4 

(2) When the detention takes place in the course 
of an, inquiry under chap. 18 or after a trial has 
been begun. the proceedings in respect of such per- 
son shall be commenced afresh and the witnesses 
re-heard.” h , 

When a Magistrate detains a person 
under s. 351 and tries him, 8. 191 isnot a bar 
to his jurisdiction. That exactly what the 
Magistrate did in this case, and the appli- 
cation must for these re&song be dismissed, 
It is accordingly dismissed. | Ni 

8. Application dismissed. 





e 
MADRAS HIGH COURT 
Civil Revision Petition No, 1168 of 1937 
March 29, 1940 
PANDRANG Row, J. 

POTHERA KALLUR VEETTIL 
NARAYANAN NAMBIAR—PatitioneR 
versus 
POTHERA KALLUR VEETTIL 
KUNHATHAYI AMMA AND OTHERRS— 

, RESPONDENTS 

Surety—Surety for proper administration of tarwad 
property by karnavan—If entitled to be discharged 
of his own sweet will. 

A surety for the proper administration of tarwad 
affairs and properties by the karnavan, is notentitled 
to be discharged from the bond of his own sweet will, 
but must obtain leave of the Oourt, 98 Ind, Oas. 506 
- (1), relied on. 140 Ind. Oas. 127 (2) and 185 Ind, Oas. 
431 (3), referred to. 


0, R. P. to revise an order of the 
District Munsif, Taliparamba, dated Decem- 
ber 17, 1936. 


Mr. A. Atchuthan Nambiar, for the 
Petitioner. 
°” Messrs. M. Govindan Nambiar and 
C. Govindan, for the Respondents, 


Order.—This petition raises the question 
. whether the petitioner, who was a surety 
for the proper administration of tarwad 
affairs and properties by the karnavan, is 
entitled to be discharged from the bond fcr 
the reason given by him. The petitioner 
isa junior member of the tarwad, who of 


his ®wm accord stood surety and executed- 


the bond for Rs. 2,000. It is not pretended 

‘that he executed this bond owing to any 

mistake of. fact ox misrepresentation or in 

circumstances of the like nature. The 
e 
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reason given by him is that be is not pree ` 
pared to continue to remain bound and 
that he wants to dispose of some of his 
properties. Here in this Court the learned 
G@ounsel on his behalf adds another reason, 
namely that he has lost faith in his. 
karnavan, In effect it comes to this: the 
petitioner wants to be released because he 
wants to be released and does not like to 
remain bound. 4 
It is well settled now that im the case of 
a bond like this a surety cannot release 
himself or discharge himself from the 
bond of his own sweet will, but must . 
_ obtain leave of the Oourt, See Mahomed 
“Ali Mamojee v. Howeson Brothers (1) in 
which their Lordships of the Judicial Com- 
mittee saw no reason for differing from the: 
conclusion arrived at by the High Court 
of Caleutta to this effect, namely that 
a surety could not free himself from his 
liability without the consent of the Court, 
Reference may also be made in this con- 
nection to National Guarantee and Surety» 
ship Association v. Prayag Deb Banerji. 
(2) and Inthe goods of Nani Lal Das (8). 
In the Allahabad case it is pointed out 
that leave of the Court could be given for 
good cause, but no attempt is made to in- 
dicate exactly what “good cause” would be. 
Naturally, it would depend on the circum- 
stances of each case, and it would not 
be easy to define “good cause” in a per- 
fectly satisfactory way. In this case, as. 
observed already, there is no cause shown 
except that the petitioner has changed 
his mind, That obviously cannot be ree 
garded as good cause, because it would 
mean that he could free himself from 
his liability without leave of the Court, the 
leave of the Court becoming a pure formality, 
The lower Court has gone as far as possi- 
ble to meet the wishes of the petitioner 
by saying that hé would be released if he 
finds other satisfactory security. His. 
present contention practically amounts to. 
this: that- he must be allowed to free 
himself cf his own sweet will. This is. 
exactly what he cannot do, as has been 
held in Mahomed Ali Mamojee v. Howeson: 
Brothers (1). The petition therefore must 
‘be dismissed with costs of respondents 
Nos. land 2. 
Nes.” Petition dismissed. 
(1) 1926) M W N 493; 98 Ind. Oas, 506; AI R 1926- 
P O 32; 30 O W N 266 (PO. 
(2) 54 A 293; 140 Ind. Oas. 127; A I R 1932 All. 262;. 
(1932) A L J 140; Ind. Rul, (1932) All. 616, 


(8) 1 L R (1939) 2 Oal. 1; 185 Ind. Oas. 431; AIR. 
1939 Oal. 737; 12 R O 364. 
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Acts—General 
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— 1882—XV. Sze ka en ‘SMALL Cause Cotets 
or 
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—— 1913—VII. SER CoMPANIES Act, 
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—— 1922—X[. .Ser Income Tax Aor, 
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—— 1930—11. Sze DANGEROUS Druas Aor. ' 
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Acts—Bengal. 


Act 1885—VIII. Sze BENGAL Tenancy Act. 

— 1913—III. Sze Benear PUBLIO 
Recovery AOT, 

— 1923— 111, Sez CALCUTTA MUNIOIPAL AOT. 


DEMANDS 


-— 1936— VII, SEE BENGAL AGRICULTURAL DEBTORS 
pms ACT. 
; Act—Berar. 
Act 1928— . Sze BERAR Lan Revenue Oops. 
 acts—Bihar. 


aki 1885— VIII, Sge BIHAR TENANOY AOT, 


—— 1939—VII Ses BinAr MONEY-LENDERS` (RaGULA- 
_ TION oF TRANSAOTIONS) AOT. 


Acts—Bihar and Orissa, 


- Act 1913—II. Sze Orissa TENANOY Aor, 
—— 1922—III. Sree BIHARAND OBISSA VILLAGE AD- 
MINISTRATION AOT, 
—— 1922—VII, Suz Brak AND Orissa . MUNIOIPAL 
É - AOT, aie 


‘Acts—Bombay. 


Act : 1862—17. Ses Bomsay Markets 
` AOT. 


AND Fares 


, — 187510. Sez Bompay Touts on Roana AND 


BRIDGES AOT, 
-—— .1878—V. SEE BOMBAY ABKARI AOT. 
—— 1879—V: Sge BomBAY LAND REVENUE CODE.® 
| BOMBAY. “DistRict - -MUNOIPAL 
Act.” 


peer 1923— VI, Ses BomBAY-” Dee ‘Locau Boarps 


-AOT, 
— 1925-YIL See BomBay Co- -OPERATIVE SoCIETIES 
AOT. 


i . ——.„1925—X VIII. See BomBay MUNIOIPAL Borougas 


AOT. 


— 1940—VI. Sze BOMBAY’ ABKARI AMENDMENT 


AoT. 
Acts—Burma, 


` Act 1876—11. See Burma LAND Ruwenve AOT., 


— 1927—VIJ. Sze Burma Co-OPERATIVE SOOIETIES 


AoT. 
f _ Acts—C. P. 


‘act 1933— II, Sge C. P. DEBT OoNCILIATION Act. 
— 1939—XVII. Bere O. P. MONEY-LENDERS AoT. 


`. Acts—Madras. 


XS Act 1889—I. . See Mapras VILLAGE Counts Act. 
. -—— 1908—I.. Suz MADRAS ESTATES LAND AOT, 
-—. 1927-11. 


Sze Mapras mw ° 
ENDOWMENTS AOT. 


RELIGIous 


— ' 1998-XIV,. Sez Mapras Locat Boarps Acr. 
— 1936—XI. Ser aso DEBT CONOILIATION 
id e OT. 
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. Acts- Madras—concid. 


Act 1988—IV. Sree MADRAS AGRICULTURISTS' RELIEF 


AOT. 
Acts—PunjJab. 


Act 1§87—X VII. Sze PUNJAB LAND REVENUE Act. 
—- 1900—XIII. Se PUNJAB ALIENATION of LAND 


Act. 
—— 1911—III. See PUNJAB MUNIOIPAL AOT. 
1813—I. Sgr PUNJAB Pre EMPTION Act, 
1934—VII. See PUNJAB RELIEF or INDEBTEDNESS 
Act. 


Acts—U. P. 


Act SER Oups Laws Aor. 

— SER Oupa Rent AOT. 

>— 1899—1IT, Sre U. P.-Courr or Warps AOT, 
—— 1922—XI. Ser AGRA PrigEMPTion Act, 


1876—X VIII. 
1886—XXTT, 


1926—IJI Sere Acra TENANOY’ AOT, 
1934—XXV. See U. P, ENCUMBERED ESTATES 


AOT. 
1934—XXVII. Sre U. P. AGRICULTORISIS' RELIEF 
A 


cr. 
1937—X. See U. Pe TEMPORARY POSTPONEMENT 
oF EXECUTION oF DEOREES AOT. 
1939— XVII, Sze U. P. Tenancy Aor. 


Regulatlons. 


Reg. 1805—11. Ses BENGAL REGULATION, 
— 1931—1, Ser NorntTH-West Frontier PRovINog 
Courts REGULATION 


Statutes. 


Stat. 1926—(16 & 17 Gro. V. Cm. 40). SEB INDIAN 
A AND COLONIAL Divorce JURISDIOTION AOT. 
— 1935 (25 & 26 Guo. V. Um. 42). BEE GOVERNMENT 


oF INDIA AOT. 
| Acts Foreign, 
Act 1922— | Sze OANADA SEDUCTION Act. . 
Adoption. Ses Custom (Punjab) 724 
Jains, Sze Hindu Law 488 


Advahcement — Presumption as to, if exista in 
India, 
There is in India no presumption in favour of 
the advancement of wife or child when property is 
purchased by the husband orfatherin their name, 


SaBHAJTBAI v. PIRKASH CHAND MULOHAND Sind 111 

Adverse possession, 
Sez Oo-sharer 602 
686 


_ Ge Landlord and tenant 
———— Burden of proof—Waste and jungle land— 
Presumption as to potsession —Trespass—Suit for 
possesston—-T'respasser should show that he 
perfected title -ay adverse possession, 
; The possession of the talugdar isto be presumed 
in waste, and jungle land, and tanks situated in the 
village of which he is the proprietor. In the case 
of acts which constitute a trespass upon that posses- 
sion, the burden is ordinarily upon the trespasser 
to establish that he has perfected a title by adverse 
possession, MoHAMMAD MAHDI v, JAGAT SINGH 
Oudh 157 
~——* Marigage—Simple mortgagee entering into 
posiession with consent of mortgagor—Mortgagee's 
_, possession, whether adierse— Limitation for 
redemption—Transfer ,of Property Act (IV of 
1882, s. 76*-Liability of mortgagee in such a 
„ case to, matntain account—No accounting for a 
“long time— Presumption. A 
In a case where during the ‘subsistencyof a 
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Adverse possesslon—concld. 


mortgage a mortgagee is proved or admitted by both 
parties to have come into possession of the property 
with “the consent of the mortgagor, the possession 
of the mortgagee ,muet be taken to be possession as 
a mortgagee and not theadverse possession and the 
mortgagor is entitled to redeem the mortgage with- 
in 60 years. 

Under s. 76, T. P. Act, even the simple mortgagee 
once it is found that he has entered into | posses- 
eion as mortgagee, is liable to maintain accounts, 
In the absence of any accounting between the par- 
ties fora long time, it is a reasonable presumption 
that the amount of rent was taken to be equivalent 
to the interest due on'the mortgage amount. ANGNU 
RAM v. BHIKHI . Oudh 716 
co Mortgagor selling and giving possession of 
mortgaged property to purchaser without mortgagee's 

knowledge — Morigagee becoming entitled to 

possession under English mortgage— Purchaser's 
possession, if adverse to morigagee. 

The possession of the purchaser ofa property from 
a mortgagor in a case where the mortgagor had sold 
and handed over possession of the property to the 
purchaser without the knowledge of the mortgagee 
and after the mortgagee holding a mortgage in the 
English form had become entitled to possession, is not 
adverse to the mortgagee. JasRas FAooJI v. BUGRA- 
BAI Sind 483 


Agra Pre-emption Act (XI of 1922), s. 19— 
Suit for pre-emption by plaintiff co-sharer— 
Partition proceedings by vendor—Conjirmation 
-order by Collector—Partition not effected till 
decision in pre-emption suit—Platntiff, if entitled 
to preferential right to pre-empt against vendees 
co-sharers in other patti. ka 
Where the partition proceeding instituted by 

the vendor co-sharer ina patti is brought to. an 

end by the order of confirmation by the Oollector, 
but the partition is not infact effected till the date 
of the decision by the trial Oourt in the pre-emption. 
suit by the plaintiff co-sharer, the plaintiff as a co- 
sharer inthe same patti in which the pre-empted 
property is situate has a preferential right of pre- 
emption as against the vendees who are co-sharers 
in the other patti, array SINGH v. BAB NARAIN SINGH 

All, 759 

Agra Tenancy Act (II! of 1926), s. 44—Sir 
holder, if landholder within meaning of 8. 44.. . 
A sir holder is entitled to have his land cultivated 

by tenants and he is thgrefore a landholder within 

the meaning of s. 44, Agra. Ton. Act. Rampat SINGH 

v. B. NAGESHAR SINGH All. 107 

S. 266—One co-sharer instituting suit for 
ejectment and possession of his khudkasht land 
—Other co-sharers need not be joined under s. 266. ` 
Where inasuit for ejectment and possession. of 

his khudkasht land the plaintiff is the only person 
who js interested in the khudkashit rights which. 
he seeks to protect, he need not implead in the suit 
other co-sharers under s. 266, Agra Ten. Act in the 
mahal in which the plot is situate, specially so 
when the khudkasht rightis being invaded by other 
co-Sharers, Rampat SINGA v. B, NAGHSHAR SINGH, 

i All, 107 

Appeal — Abatement —Defendants minors and 
majors—Decree against— Plaintiff appealing but 
minor defendants not impleaded—Appeal, if. 
abates, < 
Where.a suit against certain persons some of-whom. 

are minors is decreed against the plaintiff and the ` 

plafntiff appeals without impleading the minor de- 
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Appeai—concld. e 


fendants, the appeal ddes not abate if the plaintiff is 
satistied with a decree against the major defend- 
ants, SHEONANDAN GoPe v, SHAHDEO KHATIK | 
Pat.. 597 
—— Appeal by plaintiff—Only one of two co- 
defendants against whom alternative claim was 
made, made respondent —Respondent shifting lia- 
bility on other co-defendant not made partu— 

Appeal should not be directed to be re-heardafter 

allowing other co-defendant to be impleaded. 

If ae plaintiff whose suit has been dismissed 
chooses to implead in his appeal only one of two co- 
defendants against whom an alternative claim was 
made, he has only himself to blame if the res- 
pondent in the appeal succeeds in shifting the 
liability on to the defendant who has not been 
impleaded inthe appeal. It isnot either necessary 
or desirable in the interest of justice in such a® 
case, Merely becausea wrong decree passed against 
one who wasno longera party has been challenged 
in revision, to direct the appeal to be re-heard and 
to allow the plaintiff to do that which he should 


have done inthe first instance, namely implead 
both the defendants, BHAVANAsI VIBUPAKSHAYYA V. 
VINAYAKAM CHINNA SUBBARAYUDU Mad, 891 


- New plea—Mixed question of law and fact 
cannot be raised for first time— Point that 
transfer was invalid having been made when 
property was under control of Collector having 
powers under Sch. III, Paras. 1 to 10, Civil Pro. 
cedure Code (Act V of 1908), is a mired question 
of law and fact. 

A point that a certain transfer was invalid be- 
cause it was made during thetime that the property 
was under thecontrol of the Collector, who could 
perform the powers conferred on him by Paras. 1 to 
10 of Sch. HI, Oivil P. O., is a mixed question of 
law and fact and cannot be. allowed to be taken for 
the first time in appeal, RamodaANDRA v, Ram Lau 

All. 745 
One of two co-defendants against whom 
alternative claim was made, not made party to 

SOE tiie pakai Court cannot give decree against 

im, 

It is an elementary principle that no Oourt has 
Jurisdiction to pass a decree against any person 
who is not aparty to the proceeding before it, 
An Appellate Court has therefore oo jurisdiction 
in an ordinary case of co-defendants against whom 
an alternative claim is preferred, to give a decree 
against one of those defendants who has not been 
made a party to the appeal. BuavaNast VIRUPAKSHAYYA 
v. VINAYAKAM CHINNA SYBBABAYUDU Mad, 891 

Onus—It is for appellant to show that 
lower Court was wrong. 

It is for an appellant to show that the Court below 
is wrong, and a respondent is entitled to rely on the 
statements of facts contained in the judgment of 
the Oourt below until they are shown by the appellant 
to be incorrect. Ram OHARAN Das v, BHAGWAT SARAN 

All. 620 
Procedure, 7 - 

Having regard to the fact that the orders of the 
authorities under the Insurance Act do not comply 
with or follow any specific procedure, the most con- 
venient course would be for appeals tobe by petition, 
setting out the objections seriatim in a manner analo- 
gous to grounds of appeal. Jn re GENUINE INsURANOE 
Oo., LTD. Cal. 374 
Arbitratlon—Appointment of arbitrators to deter- 

mine claims of parties regarding “shops moneys 

ete."—Word “etc,” if covers jewellery, 

A; s 
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Arbitration —concld, 


Where the arbitrators wefe appointed to considér 
and determine the ‘respective claims of the parties 
and their disputes in connexion with “houses, 
shops, moneys, etc.” 

Held, that the word “etcetera” after the word 
“moneys”, could be read as covering the jewelleries. 
The arbitrators’ decision about the jewelleries was 
therefore not ultra vires. Ti Tr Ma v. MOHAMMAD 
Evsoor Rang. 102 

Arbitrator cannot be questioned as, tg what 
passed in his mind when exercising discretionary 
power on matters referred. 

No questions can be put toan arbitrator as to 
what passed in his own mind when exercising his 
discretionary power on the matters submitted to 
him, Tr Tr Ma v. Monammap Evsoor Rang. 102 

Validity—Omission of arbitrators to decide 
one of matters referred ~ Whole award, if rendered 

invalid. e .. h h 

Where part of an award is found to be invalid, 
being in excess of the arbitrators’ powers, and it 
is separable from, the rest the remainder of the 
award is good, In the same way because of an 
omission on the part of the arbitrators to decide 
one of the matters referred bo arbitration the award 
cannot be considered invalid unless the omission 
has substantially influenced the decisions given. TI 
Tr Mav, MogAMMAD Eosoor Rang. 102 


ss. 4,19 (f)—Takwas are no arms. 

It is always the purpose for which an implement 
is primarily used which determines the question whe- 
ther it does or does not fall within the definition of 
‘arms’. Implements or articles primarily intended for 
domestic or egricultural use are not arms under the 
Arms Actand takwas fall under the former category. 
UDHAM SINGH V. EMPEROR Lah. 323 


Arms Act (XI of 1878), ss, 21, 19 (f)—“ Possession,” 
nature of —Holding of weapon on behalf of person 
entitled to it, whether possession. 

°K had gone out shooting with the gun, and J had gone 
with him, When they returned they were informed of 
the order under s. 144, Criminal P. O. promulgated 
that day prohibiting thecarrying of arms, K stayed 
in the house of his friend J for that night, but before 

6 AM the following morning he had to leave. He 

left his gunand bedding, ete., in J's house with the 

intention of returning shortly efterwards for them. 

Next day the houses of many p2rsons in the bazar 

were searched, and from‘the house of J the gun was 

recovered, It was found that J had no license for this 
gun, It was licansed, but the license stood in the 
name of K and there was no provision for any retainer: 

Held, that poszessionin circumstances comparable 
tothe present case was nof possession within the 
meaning of s. 19 of the Arms Act, bui was merely 
the holding of the weapon on bekalf of the person 
entitled to it. The possession of the gun must be 
deemed to have remained with K though it was not 
actually in his physical possession, and if J was in 
possession of the gun at all, which may be considered 
doubtful if he was unaware that it was withio his 
house, then at most the posssssion of J was on 
behalf of the licensee, K and not on his owa behalf, 

Hence the convictions of K under s. 2land of J 

under s. 19 (f), Arms Act were not proper. , e 
Held, further the special conditions prevailing at 

the time, the communal riot andthe great danger 

that arms might be misused were quite irrelevant 
when it came to deciding the legal question invelved 

KEDAR Nata v, EMPEROR Pat.187 

Benam!—Sutt for deslaration—Onus. 
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Benaml—concld. 

e - . 

In a suitto declare a transaction benami, the bur- 
den lies upon the plaintiff. The plaintiff must prove 
not only that the property was purchased by the 
real owner but that it was purchased for himself. 
SABHAGIBAI V. PIRKASH CHAND MULOHAND Sind 111 
Bengal Agricultural Debtors Act (VII of 1936), 

8. 8 (5)—Scope of s. 8 (5;—Application to Board 

dismissed—Second application to another Board 

in respect of same debt, if lies. 

Sub-séction (5) of s. 8, Ben. Agri. Debtors Act 
merely means that if the debtor finés that through 
oversight or otherwise he has omitted to mention a 
particular debt in his firat application, he may in- 
clude it in certain circumstances in a further ap- 
plication tothe Board, but, itis no authority for the 
Proposition that, after an application to a Debt 
Settlement Board has been dismissed, another appli- 
cation may be made to -@nothey Debt Settlement 
Board relating to the same debt, KALI ‘Sunpak Roy 
v. KHUM CHANDRA BOTHRA Cal 421 
88. 17 (1) (a), 34—Application to Board 

dismissed under s. 17 (1) (a)~Effect—S. 34, if 

applies. 

The effect of the dismfssal of an application to the 
Debt Settlement Board, under s. 17 (1) (a), is to exe 
clude the debt from the scope ofthe Act. Hence, 
s. 34 which only applies inthe case of debts which 
fall within the scope of the Act does not apply to 
another application in respect of the same debt. KALI 
BUNDAR Roy v. Kuum OHANDRA Botrara Cal. 421 
8. 33—Arrears of rent included as debt by 
tenant, in his application to Board—Subsequent 
suit by landlord for ejectment simpliciter under 
8. 48-C, Bengal Tenancy Act (VIII of 1885), 
kas claiming rent, whether rent suit barred by 
s. 33. 

Where a debtor in his application to the Debt 
Settlement has included asdebt, arrears of rent due 
in respect of his holding, a subsequent suit by the 
landlord under s. 48-0, Ben. Ten. Act, for ejectment 
simpliciter, based on the failure of the tenant to 
pay the arrears cannot be said tobe a suit in res- 
pect of rent within the meaning of s. 33, Ben. Agri. 
ebfors Act and is, therefore, barred. The fact 
that under the provisoto cl. (a) of s. 48-O read with 
8, 66, sub-s. (2), Ben, Ten, Act, the decree fot eject- 
ment passed in such a suit cannot be executed, if 
the defendant pays up the arrears with interest and 
costs into Court within a specified period from the 
date ofthe decree does not make it a decree for 
rent: itremains a decree for ejectment all the 
same, MYMENSINGH Loan Orriog, LTD, v, BASIR SSEIKE 
Cal, 225 

Bengal Public Demands Recovery Act (Il of 

1913), ss 4, 5—Certijicate signed by Certificate 

Officer without filling in blanks—Certificate is not 

valid and sal&cannot follow. 

The certificate must, on the face of it, show, in the 
way the form is intended to show, that there was an 
exercise by the Certificate Officer of his statutory duty 
in the making of the document, - Where accordingly 
a certificate is signed without filling in the blanks as 
required, there is no legal certificate at all,and no 
valid sale can follow on the basis of it. SUDHIR 
OwanpeA  OHAKRAVARTY v. SUDHANGSHU Kumar 
Ozou*%auey Cal, 266 

8. 37—S. 37, scope of. 

Where the allégation of fraud is negatived by 
both, the Courts below-no suit would lie in Civil 
Court as laid down in s. 37, Public Demands Reco- 
very Act. TIKENDRAJIT GHOSH v, MRITUNJOY MONDAL 

ove ` a Cal, 571 








. 
4. 
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Bengal Public Demands Recovery Act—concld. ` 


s. 37—Sale held two monthe earlier than 
time mentioned in sale proclamation—Sale 48 not 
undgr Act—Civil Court can entertain suit to set 
aside such sale. 

Where the certificate officer had no authority to 
hold the sale, it is nota sale under the Public De- 
mands Recovery Act atall, and the limitation of 
the special procedure laid down in the Act ceases to 
be operative and the party can have his remedy in 
an ordinary civil suit. The proclamation.of the 
time and place of saleand the taking place of the 
sale at the time andthe place advertised are con- 
ditions precedent to its being a sale under the Act, 
The sale held two months earlier than the time 
mentioned in the sale proclamation is not a sale under 
the Public Demands Recovery Act and the Civil 
eCourt is clearfy entitled to interfere in such cases 





by setting aside the sale. TIKENDRAJIT GuosH v. 
MRITUNJOY MONDAL Cai. 571 
Bengal Regulation (Il of 1805). Sze Limitation 
Act, 1908, Art. 149 499 
s, 2—Claim barred under s. 2, if revives 


by repeal of Regulation II of 1805 by Act VIII 

of 1868, 

The repeal of Ben. Regulation II of 1805,in 1868 
by Act VIII of 1868, would not revive the QGovt’'s 
right to assess barred under s.2of Regn. II of 
1805. Province oF BENGAL v. Mritunsoy Roy 
OHOUDHURY Cal. 499 
—\ 8. 2—S. 2,whether repealed by Act XIV 

of 1859. 

It cannot be argued that Act XIV of 1859, had 
by necessary implication repealed s. 2, second, of 
Regulation II of 1805. Provinoe or BENGAL v. 
MRITUNJOY Roy Cuoupsury Cal.499 

S. 2—Suit or proceedings by Government 
to resume and assess to revenue lands under 
invalid lakherajes—Cause of action, when accrues. 

In asuit or proceeding by Govt. to resume and 
assess to revenue lands under invalid lakherajes 
which it had the right to resume, that is lakherajea 
created between August 12, 1765 and December 1, 
1790, the cause of action dates from the date when 
the invalid grant was made, at least when the 
grantee took possession under such a grant. The 
Govt, may know of it ornot andthe claim must 
be preferred in a“ Oourt of Oivil Justice ” within 
60 years from that time, as longas s. 2, second, of 
Regn. II of 1805 wasin force. Provinoz or. BENGAL 
V. Marrunsoy Roy Oxoupxury Cal. 499 
Bengal Tenancy Act (VIII of 1885), ss. 3 (3), 

26 (G,—Morigage hetd, ugufructuary. | 

Held, that the mortgage was usafructuary and 
the stipulation in the deed that in case the mort- 
gagee was dispossessed from any portion of the mort- 
gaged property, the mortgagor would be personally 
liable to pay the money with interest and the-mort- 
gagee would be at liberty to sue for the same and 
in execution of the decree put up to sale the mort- . 
gaged property as well as the other properties of 
the mortgagor, did not alter its character. GAYAMANI 
BEWA p. DHARANIDHAR JANA PANOHANAN JANA 

Cal. 175 
s. 18-A—Section, if excludes reception cf 

sale certificate in evidence. ; 
~ A sale certificate cannot be treated as an instru- 
ment of transfer by the tenant under s. 18-A „Bon, 
Ten. Act. Section 18-A, does not exclude the reception 
of a sale certificate in evidence, BASANTA KUMARI 
DAsI v. JNANENDRA NatH GHosa Cal. 824. 
——— s. 26 F asamended In 1928—OCo.sharer 
@uecuting transfer deed in favour of stranger 


` a, man 
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-before coming into force of s.26-F but deed 

registered subsequently—Right of other co-sharers 

under 3, 26-F is not affected. mar 

Where a co-sharer has executed a transfer deed 
in favour of a stranger before coming into force of 
s. 26-F, Ben. Ten. Act but it is registered after the 
section came into force, the property vests in the 
transferee on the dateof the execution but this will 
not affect the right expressly given by s. 26-F, to 
get the property transferred to other co-sharers by 
making an application to this effect within four 
months of the date of the receipt of the notice of 
registration of the deed. Umasasut Desr v. Ranea 
Brnopinr Devi Cal. 58 
s. 26 F, asamended In 1928—Share of 
holding purchased by person before Act of 1928 
came into force—Person not recognized as tenant® 
by landlord—If can apply for preemption under 
8. 





It is necessary for a person who files an applica- 
tion for pre-emption under s. 26-F, Ben. Ten. Act 
to show that he is a co-sharer tenant of the holding. 
In the case of a transfer made before the Ben. Ten, 
Act of 1928 came into operation the transferee could 
only become a tenant if he had been recognized by 
the landlord. If, therefore, a psrson who pur- 
chased a share of the holding before the Ben. Ten. 
Act of 1:28, came into operation was never recogniz- 
ed asa tenant by the landlord, he has no locus standi 
to apply for pre-emption under s. 26-17, ABDUL MAJID 
v. ALTAB ALI Cal. 494 





———— S, 26-G, Ser Bengal Tenancy Act, 1885, 
8. 3 (3) 175 
— 8. 26-G (1)—Held, that morigage was 


anomalous mortgage and not usufructuary one. 

Section 26-G, Ben. Ten, Act, should be construed 
strictly and the privilege should not be extended to 
a case where the mortgage does not come within the 
plain language of the section. 

Held, on facts that the-stipulation in the bond that 
the mortgagor would receive back the property on 
payment of the money advanced after the reaping 
season in Agrahayan, 1337 B. S. is over did not 
amount to a personal covenant by the mortgagor to 
pay the money on the expiry of the due date, 

Held, further that the covenant that if by reason 
of rent, sale or otherwise the mortgagee was dis- 
possessed from the mortgaged premises, the mortgagor 
would be bound to pay interest at the rate of 2 per 
cent. permonth on the sum advanced was in the 
nature of an indemnity clause which was to come into 


` operation only ifthe argangément contemplated by 


the parties failed for any reason, and was not neces- 
sarily inconsistent with the document being con- 
strued as a usufructuary mortgage bond. However, 
the document was, and could be fairly be construed 
to be a mixed or anomalous mortgage. Kuoas JAMADAR 
v. ABDUL Sopaan Kuan JALKADAR KHAN Cal. 713 
— — 8, 26-G (5)—Held, that transaction was 

complete usufructuary mortgage and s. 23-G (5) 

applied. 

A mortgage whereby certain tenures and occupancy 
holdings were mortgaged was described as a khai 
khalast mortgage deed. The primary intention of 
the parties was that the mortgagee who was put in 
possession would repay himeelf out of the rents and 
profits of the property which was subsequently 
transferred to mortgagors as Adhihars of the mort- 
gagee andon a calculation ofthe normal income 
from these properties, the period of 50 years was 
fixed and that was considered sufficient to estin- 
guish the loan, There was a subsequent clause, in 
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the nature of a personal covenant on the part of the 
mortgagor to compensate the mortgagee in case 
owing to loss of fertility of the land or similar 
other reasons, the profits fell short of the expected 
amounts. In the event of that contingency, the 
mortgager undertook personally to make good the 
deficiency from his own pocket : 

Held, that such a clause wasin the nature of a 
contract to indemnify or compensate the mortgagee 
in the event of his not being able to realize the 
entire profits aiid this was quite Outside the mort- 
gage transaction, the creditor being given no right 
asa mortgagee with regard to this amount of money 
and not being allowed to have a decree sither for 
foreclosure or for sale. The transaction, therefore, 
was acomplete usufructuary mortgage in spite of 
the covenant and hence attracted the provisions of 
s. 26-G (5), Ben Ten. ot, PRAFULLA OHANDRA Gors 
v, Soanu MAHAMMAD Cal. 720 
$.26-G (5)—Order under, if appealable. 

No appeal is competent from an order under 
s, 26-Q (5), Ben. Ten, Act. PRAFULLA OHANDRA Gorn 
v. SoARU MAHAMMAD > Cal. 720 
———s.26-G (5)—Usufructuary mortgage of 

occupancy holding and permanent tenure — 

Possession of occupancy holding, if can be recovered 

under s. 24-G (9). 

In the case of a usufructuary mortgage of occu. 
pancy helding and a parmanent tenure, the mort- 
gagor, though he cannot recover possession of the 
permanent tenure under s. 26-G (5), can recover pos- 
session of occupancy holding under that section. 
PRAFULLA OHANDRA Gore v, BOARU MAHAMMAD 

Cal. 720 

S, 48-0. Sze Bengal Agricultural Debtors 
Act, 1936, s. 33 225 

s. 68 —Landlord paying revenue and cesses on 

failure of patnidar, who had agreed topay them 
and bringing suit to recover same with costs of 

«depositing them in Oollectorate—Decree passed in 

such suit is not rent decree but money decree—Costs 

cannot be treated as damages under s. 68. 

Where a landlord pays revenue and cesses to Govt, 
on default of the patnidar who had agreed to pay the 
same, and institutes a suit to recover the moneyso 
paid and the costs incurred in depositing the revenus 
and the cesses in the Oollectorate, the decree passed 
in such a suit is money decree and nota rent decree 
as it includes items of costs which cannot be recovered 
in arent’ suit, The costs cannot be regarded as 
damages unders. 68, Ben, Ten. Act, so as to convert 
the money decree into a rent decree. SAILENDRA NATH 
Guosz v. TRUTEES TO ÈsTATE OF LATS Basu Morimar? 











MALLICK Cal. 161 
= s. 102 ‘gg),as amended In 1907. Ser 
Evidence Act, 18:2, s. 83 275 


s.116—Exzpression “term of years” in s. 116, 
scope of. 

Quere.—Whether the expression “lease for a term 
of years” ins.116 refers to a lease for more than a 
year or includes a lease for one year or for a fraction 
of a year. RAJBALI LAL v, PARTAPPUR Oo, Lro. 

Pat, 296 

—S. 116—Zirat land—Lease by proprietor 

for term of years or from year to year—S, 116, if 
applies, : 

The proprietor ig entitled tothe benefit of s. 116, 
Ben. Ten. Act if he has takenthe precaution of 
letting out his zirat lands under a lease for a term 
of years or under alease from year to year. If he 
has done this, s,-116 will apply to the land with 
theresult that his *lesseecan neither acquire nor 
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e e 
confer on any sub-lessee a tenancy carrying the 
benefits of Chaps. V and VI, Ben. Ten. Act, which 
deal with the rigkts of occupancy raiyata and non- 
occupancy raiyats. RAJBALI LAL v. PARTAPPUR Oo. 
Lro. Pat. 296 
s.167—Suit by purchaser of holding for 

possession, dismissed on ground that noticæ under 

3. 167 were not properly served—During pendency 

of appeal purchaser applying to Munsif for 

issuimgeof fresh notice—Application dismissed— 

Revision held lay — Notices held could not be 

issued—Previous service of notice defective— 

Fresh notices may be issued in certain circum- 

` stances, 

The petitioners purchased a holding with power to 
annul encumbrances, and instituted a suit for posses- 
sion ofthe holding. Objection was taken that the 
encumbrance had not been annulled asthe notices 
under s. 167, Ben. Ten. Act "had net been properly 
served. The objection was upheld by the trial Court 
and the suit was dismissed. While an appeal to the Dis- 
trict Judge was pending the petitioners applied to the 
Munsif to issue fresh notices on some of the opposite 
parties. The Munsif refysed the application ; 

Held, that revision was maintainable against the 
Munsif's order as he was acting as Uourt. 

` Held, further that while the appeal was pending 
no fresh notices should be served. 

-Ifthe application is made in time and the other 
requisites of s.167 have been observed, the parchaser 
may in certain circumstances be entitled to a fresh 
service of notices if the service was defective for 
certain reasons. KIBAN Cuanpra Das v. MATI Lat 
Biswas Cal. 796 


Berar Cotton Market Rules, r, 56 (1)— Person 
purchasing cotton in market through agent— 
Principal must be deemed to be purckasing within 
market and if not registered as trader can be 
convicted for breach of r., 56 (1). 

The proper inference inthe absence of any evi- 
dence to the contrary, is, that where a purchase ig 
by an adatya the adatya buys on behalf of the 
pringipa] and when the purchase takes place through 
the agent in the market proper the principal must 
be deemed to be lying within the market, and if 
the principal has not got himself registered as a 
trader heisliable to be convicted for breach of 
r. 56(1), Berar Ootton Market Rules even if the 
purchase is through the registered agent, EMPEROR y 
P. R. MEHTA JAIN Banya Nag. 54 


Berar Land Revenue Code, 1928, s.192 (1) (a) 

(b) and Proviso — Question of jurisdiction 
° depends on nature and not on merits of claim. 

The nature, and not the merits, of the claim 
determine the question of jurisdiction, Suriniwas 
Rao v, SEORETARY,OF STATE FoR INDIA IN CoUNCIL 

Nag.619 

———-s. 192 (1) ib) and Proviso — Proviso 
following cl. (e) of s. 192 (1) applies to all clauses 
from (a) to (e)—Sutt held involved question of 
interpretation of sanad and could be tried by Oivil 

Court. 

The proviso following the cl. (e) of s. 192 (1), Berar 
Land Revenue Code is applicable to all the clauses 
from @2) tọ (e) in the preceding part of s. 192 (1). 

The plaintiff in a suit against the Secretary of 
State alleged in he plaint thatthe fields in ques- 
tion were inam which had, been granted tothe 
plaiftiff's predecessor as jagirdar, that the jagirdari 
village including the fields had passed under the 
temporary control of the Govt. in 1853 {and that it 

(J 
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was restored in 1878 When the jagir was restored 


.to the plaintiff's predecessor it comprised also the 


fields jn suit. The plaintiff disputed in the Revenue 
Ogurte the defendant's right to take posseszion of 
the fields but he was unsuccessful. He complained 
that the revenue authorities failed to interpret 
properly the terms of sonad granted tohim : 

Held, that the question was whether or not these 
fields were regranted or restored to the plaintiff in 
1878, The determination of this issue depended on 
the true construction of the sanad, and ths order 
passed by Resident at Hyderabad on August 9, 
1878. The Civil Court had, therefore, jurisdiction 
to try the suit as framed, Surinrwas Rao v, SECRETARY 
oF STATE FoR INDIA IN CoUNCIL Nag. 619 
Bihar and Orissa Municipal Act (VII of 1922), 

ss. 282 (1), 291 (J)—S. 282 (1), whether contem- 


* platesannual license—Druggist paying license fee 


fized in lump sum—Whether can be made to pay it 

annually by subsequent amendment of bye-law. 

Once a druggists shop is registered, the Oommis- 
sioner must grant a license, and tha license is not 
an annual one but is a licanse which permits the 
occupier ofthose premises to sell certaia drugs for 
an indefinite period. Consequently, once the druggist 
has paid the license fee fixed in lump sum he can- 
not, by subsequent amendment of bye-laws, be made 
to pay it annually. Ovurrack MOUNIOIPALITY 2. 
Surenpra Nata SABU Pat. 495 
Bihar and Orissa Village Administration Act 

(IN of 1922), s. 27.1) Ij)—Words, “hue and cry” 

—Meaning explained. 

The words “hue and ery” in s. 27 (1) (ù, Bihar 
and Orissa Village Administration Act, mean some- 
thing more than a mere direction of the Sub- 
Inspector of Police to the village chaukidars to look 
out for certain man and to arrest him. Joaras 
Manto v. EMPEROR Pat, 590 
Bihar Money-lender’s (Regulation of Trans- 

actions) Act (VH of 1939), s. 7. Szz ar 

659 

—— 5, 7—5. 7, scope of—Part of debt found 

binding —Interest allowable— Limits of —Mazimum, 

whether original actual debt or that which was 
found binding. 

The finding in a case that out of the sums due 
under thetbonds only Rs. 33,492-11-6 and ks. 4,949-8-0 
respectively ware binding on the joint family doesnot 
imply that as between the lender and tha borrower 
there was not a valid contract of loan under which the 
whole amount could have been recovered from the 
borrower by having rgcourae to his separate pro- 
perties, and, if only efective steps had been taken 
during his lifetime, even from his share in the joint 
family property. The party is no doubt entitled to 
rely on the rules of the Hindu Law and to limit 
their liability to the binding portion of the debt ; 


but on that portion interest will be calculated in . 


accordance with the terms of the contract, except 
where the Oourt finds reason to reduce the contract 
rate. If andso far as the party claims the benefit 
of s. 7of the Actof 1939, the limitation on the 
amount of interest can only be imposed in terms of 
the section and not by reading into it any rule 
derived from the personal law of the parties. Oon- 
sequently in determining the extent of the liability 
for interest under s. 7 ofthe Act, the maximum pay- 
able up to the date of the institution of the suit must 
be held to be the sums actually advanced and not‘ the 
sums which have been held to bethe debts binding 
onthe party. LAOHMESHWAR PrasaD SHUKOL v. 
KESHWAR LAL - F C659 
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Bihar Money-lenders (Regulation of Trans. 

. actions) Act—coneld. 

———ss. 11 and 13—Purchaser of equity of 
redemption impledded in mortgage suit and tlecree 
passed against him—Whether entitled to benz fit 
of ss, 1l and 13. 

Section 11, Bihar Money-lenders (Regulation of 
Transactions) Act, was enacted for the benefit of 
all judgment-debtors and the benefit conferred by this 
„section cannot be confined only to a mortgagor and 
-denied toa purchaser of the equity of redemption, 
If the pirchaser ofthe equity of redemption was im- 
pleaded ina mortgage suit anda decree wag passed 
-against him, he is a judgment-debtor and is as such 
entitled to the protection afforded by this section, 
Under s. 13 heis entitled to ask the Court toesti- 
Mate the value ofthe.property after hearing him as 


well as the decree-holder. LAL PARI veJANKI Rat ° 


Pat. 580 


‘Bihar Tenancy Act- (VIII of 1885., s. 163 (5), 
` as amended In 1938—Ezecution application 
` before coming into force of Amending Act but 

remaining pending at time of ita coming into force 

—Sale proclamation issued after coming into force 

of amending Act—S. 163 (5), if applies — 

Interpretation of Statutes—Amending Act —Act 

regulating procedure, governs all proceedings 

pending at time of Act. 

, The amending Act does not affect rights which 
have vested or obligations which have been defined 
before the amending Act comes into operation but 
no person has a vested right in the procedure of a 
Oourt and consequently, an Act which merely regulates 
procedure governs all proceedings that are pending 
atthe time when the Act comes into operation pro- 
vided that existing orders are not deprived of their 
finality and that the application of the provisions of 
the Act does not work injustice. 

The amending statute of 1938 being a remedial 
one should be construed as widely as possible to give 
effect to the intention of the Legislature in as many 
cases as possible in so far as this can be done without 
injustice to the parties. 

Consequently where an execution application is 
made before coming into force of the amending Act 
of.1938 but is pending on that date and the sale 
proclamation is issued . after the date, sub-s, (5) in- 
troduced by the amendment of 1238, into s. 163, 
Bihar Ten, Act, applies and the Court must 
issue notice tothe judgment-debtor before issuing 
the sale proclamation and decide whether the whole 
or only a part of the property should be put up for 
sale and what the valug of the whole or part 
was, Bigan SINGH v., SHAN Zarrer Hussain 
: : Pat. 436 
——— 8.177-A—Ezpression, ‘and occupied by him,” 

meaning of. 

The words “and occupied by him” ins. 177-A, 
Bihar Ten. Act, mean occupied by the ratyat or 
under-ratyat as such raiyat or under-raiyat and 
does not exempt from attachment houses or buildings 
not occupied by a ratyat or under-raiyat as a dwel- 
ling house or for some purpose connected with his 
vocation as a raiyat or an under-raiyat. BAIJNATH 
Ram MARWARI v. Rat KUMAR SINGA Pat, 128 


Bombay Abkari Act \V of 1878), s. 14-B— 





` Notification _ under, declared ultra vires and 
“malad by High Court —Effect—Remedy. 
Notification under s. 14-B (2), declared by the 


High Court tobe ulira vires is invalid according 

to the law in force in Bombay Presidency aad 

«everybody can act upon that view of the law. Where, 

Where isno_appedl from the decision of this Court 
e 


_ under s. 59 executable by Oivil Court 
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the only manner in which the law as declared by 
this Court could be altered would be by an Act of 
the Legislature. EMPERoR v. BAVER MANURL DANTES 
Bom. 85 S B 

Bombay Abkarl Amendment Act(VI of 1940), 
ss. 6, 7—S. 6 deleting Proviso to s. 14-B (1) of 

Abkari Act (V of 1878)—Object of deletion. 

By s. 6 of the, Amending Act, the provise to sub- 
8. (1) of s. 14-B, Bom. Abkari Act was deleted. One 
object ofthe Proviso was to facilitate import 
and export into and from the Port of Bombay by 
enabling warehouse-keepers and railway companies 
on the docks to possess any quantity of foreign 
liquor, and the object of the Legislature in deleting 
the proviso was to destroy, or at any rate render 
very difficult, import and export into and from the 
Port of Bombay. JiMPENR v, Saver MANUEL DANTES 

Bom. 85 SB 

——— S. 7—5. 7, if  retrospective— Notification 
effective at date of passing of Amending Act alone 
falls under s 7—S. 7 does not affect notification 
already rescinded or declared invalid—Notification 
declared ultra vires by High Court falling within 

3.7—S. 7 cannot repive notification. 

The Court leans strongly against a construction 
which givesto an Act retrospective action because, 
it manifestly shocks one's sense of justice that an 
act legal@t the time of doing it, shall be made un- 
lawful by some new enactment, The only notifica- 
tions which fall within s. 7, Bom. Abkari Amend- 
ment Act are notifications effective at the date of the 
passing of the Amending Act. The section was not 
intended to affect the construction of notificationg 
already rescinded, stillless of a Notification which 
had been declared invalid, and therefore had 
never had any effect, and wasamere nullity. Even 
ifs. 7 applied toa notification already declared 
ultra vires by the High Court, s.7 cannot have the 
effect of reviving the invalid notification EMPEROR v. 
Saver MANUEL DANTES Bom. 85 S B 


Bombay Co-operative Societies Act (VII of 
1925), ss, 57, 59 — Award under Act®If 
executable as decree of Civil Court—Date, when 
they become effective, 

Obiter. —Awards made under Bom. Co-operative 
Societies Act which have become final are not liable 
to be questioned by Courts under 8, 57 and are 
in the same 
manner as decrees of Civil Court, being effective 
from the date on which they are made and not only 
from the date when they are filed. Kanraoct  URBANG 
Oo-oPpERATIVE Bank LTD. y. SANIBDIN ALANDIN 

Sind 31 


Bombay District Local Boards AG (VI of 1923), 
S. 42—Agreement under s, 42 is mutual— 
Agreement not complying with s.42—District Board 
cannot sue upon it — Suretyship agreement not 
entered into in manner and form required by 3, 42 
—Validity—Suretyship agreement is separate and 
distinct from principal agreement — Mere fact that 
latter uas in accordance with s. 42 is no ground for 
non-compliance with s,42 in case of former, 

In a contract entered into in the manner gnd form 
required by s. 42, Bom District Local Boards Act, 
mutuality is an essential condition, Hence even 
where a suit on a contract under s 43 is not against 
the District Local Board but by the District Local 
Board, the formalities provided in s. 42 (2) are 
required, because, otherwise it would mean that 
while one side would be bound, the other side would 
not. . I. 
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A suretyship bond not entered into inthe manner 
and form required by s. 42 butsigned only by the 
persons tobe charged, cannot be said to conform to 
the provisions of s. 42 (2) and is therefore void, 
The mere fact that the District Local Board are 
accepting no liability under the agreement and the 

‘persons to be charged have signed, is no ground for 
non-compliance with s. 42. The suretyship agreement 
is separate and distinctfrom the principal agreement 
and therefore the fact thatthe principal agreement 
was in accordance with s. 42 (2) does not obviate 
-necessity of the suretyship.agreement from complying 
with the provisions of s, 42. Suchan agreement 
though void,the person who has received any ad- 
vantage under it must restore the same unders, 65, 
Contract Act, BHUMBHO METRARAM v, District LOCAL 
Boarp, HYDERABAD SIND Sind 768 


Bombay District Municipal Act (lll of 1901). 
8,139. Ses Bombay Markets and Fairs Act, es 
8.1 1 


Bombay High Court (Original Side) Rules, 
Table of Fees, Ite No. 56—Phrase, “unless 
otherwise ordered” confer complete discretton— 
Grounds for exercise of discretion should nog be 
limited by Appellate Court, 

The words “ unless otherwise ordered" confer a 


complete discretion upon the Judge, and it is not, 
High Court should seek to limit ` 


-desirable that the ) | 
the grounds on which that discretion should be 
exercised. . ` : 

A person filed a short cause suit against certain 
Arabians residing in Arabia, the value of the sub- 
ject-matter being above Rs. 5,000. Service in accord- 
ance with O. V, r. 26, Oivil P. O., being unsuccess- 
ful, a substituted service was effected. As the de- 
fendants were Arabians, many documents had to be 
translated into Arabic, An ex parte decree was 
passed, The out-of-pocket expenses of the solicitors 
were Rs, 450. In its discretion the Oourt allowed 
only Ra, 400, There was no reason to doubt the 
correctness of the figure given by the solicitors who 
had done a great deal of work in view of the fact 
that the defendants were Arabians: 

Held, that this was a case in which either the 
costs should be taxed, or else a sum should be 
allowed which would provide reasonable remuuera- 
tion for the solicitors and also cover the out-of- 
pocket expenses. : 

(Court allowed the gut-of-pocket expenses in ad- 
dition to Rs. 200 as remuneration of the solici- 
tors.) ABDUL LATIF v, ABDULLA Bom, 24 

rr, 130,138 and 135—Counter-clatm filed 

—Defendant tocounter-claim must put in reply 

to avoid application of r. 133. | 

The wording of r. 130 of Bombay High Oourt 
(Original Side) Rules, is not such as to warrant the 
view that if the defendant to the counter-claim does 
not pat ina written statement to the counter-claim 
he shall not be deemed to have admitted the allega- 
. tions inthe counter-claim. The implication under- 

lying r. 180 is that if the defendant to the counter- 
claim does not exercise the liberty reserved to him 
under the rule, be must be regarded as beingin the 

same position asa defendant toa suit who does not 
file a writtenstatement in answer toa plaint, Oon- 
sequently, in ewery case in which a counter-claim 
js filed there is an obligation gon the defendant or 
defendants» to the céunter-claim to put in a reply 
if they wish toavoidthe application ofr. 133, Bat 
DAYAMBAI SULLEMANJI V. MAHOMEDALLI EBRAHIMII 
ARSIWAL . . Bom. 468 
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Rules 
—coneld, 5 
rr. 135, 138—Applicability of rr. 135 
and 138, 

Tirere is nothing in terms in’r. 135 or r., 138 
@vhith limits their application to a casein which 
the original plaintiff tothe suit is the sole defend- 
ant to the counter-claim, Far DAYAMBAI SULLEMANJI 
v., MAHOMBDALLI EBRAsIMJI ARSIWAL Bom, 463 

r. 534 — Order for taxation in respect of 
appellate side mater—Judge or Prothonotary, 
who can make—Attorney claiming cosis on original 
side scale inrespect of appellate side matter 
must sue on his contract with his client. 

It isnot open either toa Juigs ortothe Protho- 
notary to make an order for taxation in respect of 
an appellate side matter under r. 534. The only 
remedy open to an attorney who claimes to be en- 
titled to payment of costs on the original side scale 
in respect of a matter relating to the appellate side 
jurisdiction is to file a suit on his contract with his 
client. GmzTHam, BYRNE & LAMBERT v, DarasHaw 
Ervossuaw KARANJAWALLA Bom. 596 


Bombay Land Revenue Code (Act V of 1879), 
s.65. Sze Bombay Land Revenue (Act V of 
1879), s. 83 145 

——s. 65—85. 65, if applies to alienated land, 
The powers of a Collector under s. 65 would apply 

even to alienated land, Bar Kapa v. RAMNIKLAL 

SuUNDERLAL INAMDAR Bom. 145 

—ss.83, 65—Permanent tenant under pre- 
sumpiion in s. 83, if can use land for non- 
agricultural purposes without Oollector's permission 
under 8. 65, 

A permanent tenant, whose tenancy arises by 
reason of the presumption in s. 83, Bom, Land 
Revenue Code is not entitled to change the user of 
the property by using it for purposes other than 
agricultural purposes, without obtaiaing the per- 
mission of the Collector under s.65 of the Oode, Bar 
KABA 9. RAMNIKLAL SUNDEBLAL INAMDAR Bom. 145 


Bombay Markets and Fairs Act (IV of 1862), 
s. 1—Person establishing cattle market on private 
land within Municipal limits—No permission of 
District Magistrate —Peraon, if guilty under s. 1 
—S. 1, tf inconflict with s. 139, Bombay District 
Municipal Act (III of 1901). 

There is no conflict between s, 1, Bom. Markets 
and Fairs Act and s. 139, Bom. District Municipal 
Act. Where therefore a person establishes a cattle 
market on his private land within the Municipal 
limits, without permission from the District 
Magistrate as requiréd hy s. 1, Bom. Markets 
and Fairs Act, he is guilty under that section. 
NAJMUDDIN IBRAHIM SAHEB BOBADE v. EMPEROR 

, , Bom. 121 

Bombay Municipal Boroughs Act (XVIII of 
1925), s. 3 (21). See Bombay Municipal Boroughs 
Act, 1925, 8.152 (1) (b) 465 

$.152(1)(a)—Introducing in‘o street lorry 
on wheels with gooda for salers not setting up 

stall within s. 152 (1) (a). 

Section 152 (1) (a), Bom. Municipal Boroughs 
Act deals with making some form of addition or 
annexe, more or less permanent, to a building in 
the street. It isdirected against ths mn who has 
a shop or house inthe street, and who encroaches 
upon the street by making soma sort of addition 
tə his house or shop, Emperor yv, Hasau MAMAD 

Bom. 465 
ss. 152 (1)(b), 3 (21)—Phrase “ or any 

*other thing” in s. 152 (1) (b), whether includes 

vehicle—Handlorry, if falls within s. 3 (21). 








| 
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The words “or any other thing” in s. 152 (1) (b) 
must beread ejusdem generis as the words $‘ box, 
bale, package or merchandise." Those wordstoxcovgr 
merchandise, and things in which merchandis3 can 
be packed, and any other thing must be of the same 
kind or genus dnd does not include a vehicle. A 
motor car or a motorlorry or a horse drawn or 
hand-propelled vehicle though containing merchan- 
dise and left standing ina street, connot be said to 
come within the section, The hand lorry clearly 
falls within the definition of vehicle contained in 
s. 3, sub-s. (21), Emperor v. Hasam MAMAD 
i: Bom. 465 
Bombay Tolls on Roads and Bridges Act (Ill 


of 1875). Ses Registration Act, 1908 806 
Bullding Contract, Ser Contract , 739 
Burden of Proof. . 


_ Ben Adverse possession 157 
Sen Pardanashin lady 885 
Burma Co-operative Socletles Act (VI of 1927), 
s. 51—Requisition under s. 51 not for amount 
due on account of land sought tobe sold—S. 46, 
Burma Land and Revenue Act (II of 1876), does 
` not apply. 

According to the strict meaning of the words 
employed in s. 51, Burma Oo-operative Societies Act 
á. e “in the same manner as arrears of land revenue,” 
it is impossible for the revenue officer to proceed. 


under s. 46 and following, of the Burma Land and ` 


Revenue Act, in selling any land belonging to the 
-defaulter unless the amount due from him isdueon 
account of the land against which he is proceeding 
-in a manner analogous to the manner in which land 
revenue might have been due on that account. Hence, 
where thé amount due is not on account of the land 
‘sold, the bale is entirely without authority and cannot 
be deemed to have been carried out in pursuance of 
those eections. Mauna Mya Din v. K. P, A. P. 
-OuETTyaR Firm Rang.176 
“Burma Land Revenue Act (If of 1876), s. 46. 
Sez Burma Oo-operative .- Societies Act, 1927, 
. 851. : 176 
CG. P. Debt Conciliation Act (lof 1933). Sga 
_ Oontract 653 
C. P. Money-lenders Act (XVII of 1939)—Act 
does not affect pending suits. 
: The O. P. Money-lenders Act (XVII of 1939), which 
‘amends an earlier Act of 1935, does not affect pend- 
ing suits, Ramsaran y. BALKISAN NATHANI 
Nag. 124 
Calcutta Municlpal Act (I of 1933), s,175— 
Railway Company net liable under s. 175 to pay 
taz—Mere notification under s. 135, Railways Act 
(IX of 1890), cannot impose such lability — In 
absence of such Notification Railway Company is 
relieved from paying tax imposed by taxtng statute. 
The tax under s. 175, Cal. Municipal Act, is im- 
‘posed not by the Railways Act, but by the Oal, 
Municipal Act. If, therefore, a Railway Company is 
not liable to pay such a tax a mere notilication by the 


Governor-General under s. 135, Railways Act cane - 


not possibly impose any such liability, The object 
-,of the notification is really exactly the opposite. In 
the absence of such a notification, the Railway Com- 
pany will be relieved from paying a tax which is 
imposed by the taxing statute. OoRPoRATION oF 
OALOUTTA y. BENGAL Dooars Raitway Oo, Lp. 
7 Cal. 184 
Sch. VI, r. 10 —Corporaiion proving that 
person paid tax in preceding year— Presumption 
under r. 10, Sch. VI, tf applies. , 
‘Where a corporafion proves that the tax was paid 
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Calcutta Municipal Act—concld. : 
by a certain person in the preceding year, the pre= 
sumption under Sch VI, r. 10, whatever its nature 
may be, applies to the case of sucha person, 
Corporation oF CALCUTTA v, BENGAL Dooans RAILWAY 
Oò. LTD. . Cal, 184 
Ganada Seduction Act, 1922, s. 5 — Section 
gives to unmarried seduced female new right of 
action in same manner as action for any other 
tort. ee 
The Legislature in s. 5, Oanada Seduction Act, 
1922, intended fo givea new right of action ‘tin the 
same manner asan action for any other tort” to an 
unmarried female who.has been seduced. The action 
under s.5 has nothing to do with the parental 
relations, nothing to do with the relation of master 
and servant, and nothing todo with loss of service 
orservice, and there iso a priori probability that 8. 5 
contemplates relief “contlitioned upon the seduction 
being followéd by childbirth or pregnancy or illness 
directly traceable to the physical act of copulation 
and giving rise to some disability for service. No 
such conditions are expressed in s, 5. BRowNLEB 
v, VIVIAN MACMILLAN ú . PO433 
Gaste—Proof of—Certificate or bonds in -person's 
favour containing person's own statement as to 
his caste, value of. 
In matter of caste a certificate containing the per- 


“gon’a own statement as to his caste, tothe officials 


by whom it was issued and who had no need to 
enquire at the time into the truth or falsehood of 
the assertion made by him carry very little evi- 
dentiary value asthey are no weightier than one's 
own admission. The same remarks apply to descrip- 
tion of caste in bonds executed in the person's 
favour, SHARIFA Beaam v. Court or WARDS 

Lah, 676 


Charge, See Civil Procedure Oode, 1908, O. XXI, 
r. 131 745 


Chlid Marrlage Restralnt Act (XIX of 1929), 
°- $. 10—Omission to hold preliminary enquiry 
vitiates later proceedings. 

The omission to hold a preliminary inquiry under 
s. 202, Criminal P. O., vitiates the later proceedings. - 
EMPEROR v. MUHAMMAD HASHIM Sind 123 
Civil Procedure Code (Act V of 1908), s, 2 (8) 

— Powers exercised by Court are not conferred by 

Local Government but by Civil Procedure Cede. 

A Senior Subordinate Judge does not exercise 
his powers in view of any authority delegated to 
him by the Provincial Govt., but in view of the 


„statutory provisions embodied in the Oivil P. O. 


PEAREY LAL Bsata v. EMPEROR Pesh. 91 
x s. 11, Expl. IV. Sse Mortgage 398 
—s. 11, Expl. IV—Held on facts that decree in 
previous suit operated as res judicata in subsequent 
suit, 

On the death ofa Hindu widow who sold a part 
of her interest in a patti to a co-sharer, her rever- 
sioner succeeded to the remaining interest in the 
patti. The purchaser co-sharer filed a suit against 
the reversioner for his share of the village profits. 
The suit was decreed as the reversioner admitted the 
purchaser's interest inthe patti and claim to the 
profits, Subsequently the reversioner brought a suit 
challenging the sale by the widow and questéoning 
the purchaser's title : 

Held, that the case fell within the plain terms of 
8.11, Expl IV, Civil P. C. The mere fact the plaintiff 
in the prior suit was already a propriesor im the 
patti before his purchase did not change the position 
at all. Reversioner’s clear and unequivocal admission 
of the title of the*purchaser in his suit founded on 
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es . . 
the assertion by him that his sale was valid and 
bindiúg on the reversioner must be treated as an 
election to affirm the sale. Bara Ram v. KEWAL 
Ram : Nag. 881 

—s. 26, O. IN, r.1, O. XLI, r. 1— 

‘Presentation of plaint by unauthorised person — 

Irregularity not cured in trial Court —Whether 

can be cured in appeal. 

Where a person who is not properly authorised 
preserfts°a plaint, it is an irregularity. In such a 
case the Court has discretion to allow the irregularity 
to becured, But where no attemptis made by the 
plaintiff in the trial Court to get the irregularity 
cured, he cannot be allowed to get it cured in 
appeal, ALL INDIA BARAIMABASABHA V, JANGI LAL 
OHAURASIA Oudh 821 


——>— 5, 34—Interest on damages from date of suit 
is discretionary with Com—Loug delay under 
vexatious and oppressive circumstances tn payment 
of contract money, whether good ground for grant- 
ing it—Fact that damages are awarded, whether 
ground for refusing toaward interest. 

-The expression “decree for the payment of money” 
ins. 34, Civil P. ©. is nôt restricted in its operation 
to a claim to liquidated damages. The word ‘money’ 
in s. 34, should not be understood in the limited 
‘Sense of an ‘ascertained sum. Interest on damages 
from the date of the suit is within the discretion of 
the Court under s. 34, ° 

. Courts.may allow interest when there has been 
-long delay under vexatious and oppressive circum- 
stances in the payment of what is due under the 
contract. It is after all a question of discretion 
‘of the Court. Such a discretion is expressly con- 
ferred on the Oourts in India by statute in allowing 
claim to interest on damages, and there is no 
Teason to refuse to award it if the circumstances 
justify. Baagwant GENUJI QIRME v. GANGABISAN 
RAMGOPAL ` ` ‘Bam. 806 
= 8. 47. Sez Civil Procedure Code, 1908, 
” O. XXX, r. 10 


=s. 47—Judgment-debtor taking objection 
` that tenure is ghatwali—Objection can be raised 
_ under 8. 41. . 
`. The contention of the objector that the property 
‘isa ghatwali tenure is nottantamount to an asser- 
tion that the judgment-debtor is holding the pro- 
perty as a public servant, in other words, he is 
‘holding it as a trustee. The judgment-debtor 
holds the property in his own right and he is 
,Sntitled to enjoy the usufruct thereof, and the objec- 
‘fion is taken by the judgment-debtor himself, 
` Under.s. 60. of the Civil P. C. no property is liable 
„to be attached and sold over which the judgment- 
debtor has no power of disposal. Such an objection 





a 





can certainly beeraised under s, 47 of the Civil P. O. - 


' It does not amount toa claim under O.XXI, r, 58. 
Kusum KUMARI v, Firm Harnata Rar BIRIJRAJ 
; ake Pat, 138 
———— 8. 47—Objection going to the root of 
jurisdiction, should not be rejected summarily, 
Where ifthe tenure be really not saleable, that 
,question must be determined before the sale can 
take place. The mere fact that the objection was 
filed® late is no ground for rejecting it, although 
the judgment-debtor may be made liable to pay costs. 
Where the objection goes to the root of the juris- 
dictjon of the Court .to hold the sale, the Oourt 
-should not reject the objection summarily, Kusum 
Kumari v. Firm HABNATH Rar BIRIJRAJ Pat.138 
-$8.47,102—Suit of the nature cognizable 
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by Small Causes Court —Value of subject-matter 
notexceeding Rs. 500—No second appeal lies from 
an erder in execution of decree passed in such 
euir 
Where in an execution of a decree obtained ina 

suit of the nature cognizable by a Small Causes 

Court, where the amount or the value of the subject- 

matter of the original suit does not exceed Rs 500, 

an order is passed, no second appeal is maintain- 

able against the order. Sita Ram v. BADRIDASS 
Outh 227 
$.48—Application to proceed against person 
other than one against whom it was originally 
sought to execute decree, whether fresh application. 

An attempt ata late stage to proceed against a 
person other than the person against whom it was 
frtiginally sought to execute the decree, amounts to. 
a fresh application within the meaning of s. 48 and is 
barred after 12 years from the date of the decree, 
RANBIJAYA PRASAD SINGH v, Kesao PRASAD SINGH 

Pat. 492 

——~-8, 48 — Application to proceed against 
properties other than those meniioned in first 
application, whether fresh application, 

An application by which it is sought to proceed 
against the properties other than thoss mentioned ° 
in the first execution petition, is a fresh application 
within the meaning of s. 48, Oivil P. O., and no 
such application is entertainable after 12 years 
from the date of the decree sought to be 'executed. 
RANBIJAYA PRASAD SINGA v. KESHO Prasan SINGH . 

l Pat. 492 

——s. 48 (1) (b)—Compromise in execution 
between decree-holder and judgment- débtoř providing 
for payment of decretal amount in instalment on 
fixed dates—Judgment-debtor committing default in 
payment of certain instalment after paying 
previous instalments on due dates—Execution 
within 12 years of default is not time-barred. ` 
Where a compromise entered during the execution 

proceedings between decree-holder and judgment- 

debtor provides for payment of decretal amount ` in 
certain instalments payable on fixed dates but. the 
judgment-debtor after paying the four instalments 
commits default inthe payment of the fifth, an 
application for execution filed within 12 years-from 
the default is not time-barred. Oxsatea PATI PERTAB 

Bagavvue v, HARI Ram MARWARI All. 616 

s. 51 (c)—Circumatances justifying execution 
by arrest and detention by judgment-debtor— 

Burden lies on judgment-creditor to. „establish 

them. e ' ` DA 

The burden lies upon a judgment-creditor who asks 
for execution by arrest and detention of the judg- 
ment-debtor to show that the necessary circumstances 
exist to justify it. R, M. JABSAWALA y. AMULYA-CHANDRA 
Dorra ; ; - Al. 799 
s. 60 (I) and (k)—Allowances of’ Railway. 

Guard, if can be consideredin determining salary 

attachable-- Amount compulsorily deductéd ‘for 

provident fund, if exempted—Recoveries of advance 
taken from provident fund, if can be deducted 

jrom attachable income, ` Page is D 

There is no exemption of allowances -in any ‘of 
the clauses of s. 60, Civil P. O. Allowandés of a 
Railway Guard can, therefore, be taken into consi- 
deration in determining salary attachable, ~ =t 

The Legislature intended to exempt not only the 
salary up to Rs, 100 and half the remainder, but also, 
independently of it, such amount as is compulsorily 
dedgicted for the provident fund, < À 
a Where a Railway Guard had taken 





‘an = advance 
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from the provident fund and the amount was being 
deducted from his pay at certain rate per month : 

Held, that the recovery of advance from th pro- 
vident fund could not be deducted from the salary 
available for attachment, The ordinary provident 
fund deposit could, however, be deducted. KoNDAYYA 
NAYUDU v. MARIANAN Mad. 462 
——— 8. 64—Scope of. 

All that s. 64, Civil P. O., provides is that claims 
enforceable under the attachment will remain un- 
affected by the private transfer and the attaching 
creditor can proceed to enforce his claim under the 
attachment irrespective of the transfer. It is not 
open tothe attaching creditor to say that a private 
transfer does not bring about all the consequences 
which it does ordinarily bring about and at the 
same time certain covenants in the sale-deed aree 
binding and can be taken advantage of by the attach- 
ing creditor. RamoganpRa v. RAM LAL All. 745 
‘“——— 8. 68-—Notification under by Punjab 

Government No. 365-R (Revenue Department) dated 

January 17, 1939—Notification, if applies to 

pending execution proceedings in which order for 

sale has been passed~—Some land falling within 
© purview of Notification ordered to be sold—Eze- 
cution of decree as whole, whether must be trans- 

Jered to Collector, 

Notification No, 365-R (Revenue Department) 
dated January 17,1939, published by the Punjab 
Govt. under s. 68, Civil P. O., applies evento pend- 
ing execution proceedings in which an order for 
sale of such land has been passed, provided of course 
the sale had not been actually carried out before 
the notification. 

„The executing Court does not become functus 
oficio entirely after land covered by the notification 
‘is ordered to be sold. It is not, therefore, necessary 
to transfer the execution of the decree as a whole to 
the Collector merely because some land falling 
-within the purview of the notification issued by 
the Punjab Govt, under s. 68, Civil P, C., had 
been ordered to be sold. However, as soon as 
any “land " falling within the purview of the noti- 
fication is ordered to be sold, the execution of the 
decree, so faras that land ig concerned, must be 
transferred to the Collector. Fira Narain Dass 
QULAB SINGH v. PATIALA BURBAR | Lah, 704 
———8.73—Property attached after death of 

judgment-debtor inexecution of decree obtained 

during hislifetime—Another decree passed against 
legal representatives of deceased, if against same 
judgment-debtor —Latigr fecree-holder, whether 
entitled to rateable distribution. 
. Where in execution of a decree passed against 
a judgment-debtor during his lifetime, his proper- 
ty ie attached after his death, another decrea ob- 
tained subsequently against his legal representa: 
tives cannot be said to have been passed against 
the same judgment-debtor within the meaning of 
s. 73, Civil P. O., and the latter decree-holder is not, 
therefore, entitled to rateable distribution, SARJU 
SUKUL v. RANGIDHAR DUBAY Rang. 361 
55. 79,80—Notice served on Collector for 
suit agarnst Secretary of State before coming into 
force of Government of India (Adaptation of 

Indian Laws) Order but suit filed subsequent to 

coming intof orce of such Order—Suit is saved by 

Paras. 9 and11 of the Order. 

Where a notice under s. 80 has been served on 
the Oollector for instituting suit against the Sec- 
retary of State, before coming into force of* the 
Govt. of India (Adaptation of Indian Laws) Order 
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1937, but the suit is instituted after the Order 
came into force, the suit is saved by Paras.9 and 
11 of the Preamble to the Govt. of India (Adapta- 
tion of Indian Laws) Order becauss as a result of 
the notice to the Oollector the plaintiffs acquired a 
right to,sue and tha Secretary of State incurred a 
liability to be sued. Taaxar Das v, TULSI RAM 

i Lah. 182 
———S._ 80-Suit by insolvent's wifes against 

Official Receiver for declaration that she has right 

to retain he? husband's property till her dower 

debt is paid—Notice under s, 80, if necessary. 

A suit by a wife of an insolvent against the Oficial 
Receiver, for declaration that she is entitled to retain 
possession of the lands in suit so long as her claim 
for dower debt remains unsatisfied is liable to be dis- 
missed for not giving notice to the Official Receiver 
under s. 80, Civil P. Œ which is applicable to all 
forms of action and to all kinks of relief as against a 
publicofficer. Asta KHATUN v, AMRENDRA NATH Basu 

Cal. 783 
s. 100— Finding of fact—Finding on 
question of consideration, if one of fact. 

A finding of the lower Appellate Court on the 
question of consideration ig a finding of fact and, 
where it is based on the evidence in the case, it ig 
binding in second appeal. JAIBAS BINGH v. HAR 





Narain BINGH All.759 
“5. 102. See Civil Procedure Code, 1908, s. 47 
227 


———S.107,0. XLI, r. 27—Attempt to produce 
witness given upin trial Court—No attempt in 
lower Appellate Court—Opportunity cannot be 
given in second appeal. 

Where the plaintiff gives up an attempt to pro- 
duce in the lower Oourt the attesting witness and 
while the case was in the lower Appellate Oourt no 
attempt is made by him to produce the witness or 
to get the case remanded tothe trial Oourt for the 
evidence of an attesting witness, in these circum- 
stances it would not be just to the opposite party 
to send back the case at the stage of the second 
appeal, for the evidence of this witness, Order 
r. 27 is clearly not intended to allow a litigant 
who has been unsuccessful in the lower Court to 
patch up the weak parts of his case and fill up omis- 
sions in the Oourt of Appeal. KALI Osaran v. SURAT 
BALI Oudh 215 
——— 8.113 read with O, XLVI, r. 1. Ser U.P. 

Tenancy Act, 1939, s. 289 753 
——s. 115, Sze Oivil Procedura Oodae, 1908, 

s. 152 76, 186 


: S. 115—Application not for amendment of 
facts statedin plaint but: for elucidating array of 
parties as described in plaint by gartain additions 
by way of explanatory notes—Application rejected 
—Revision, if maintainable. 

Where an application is not forthe amendment of 
the facts stated in the plaint or of the grounds 
of claim formulated in it but all that ig 
prayed is that certain additions by way of ex- 
planatory notes be made after the description of 
certain defendants in the plaint, the application is in 
fact and in substance an application to elucidase the 
array of the partiesas described in the plaint and 
not an application for amendment of a pleading and 
the rejection of that application constitutes the 
decision of a case within the meaning of. s° 115, 
Oivil P.O. A revision lies against such an order. 
JAGDISH SARAN V. BHAGWAT Saran . All. 294 
———-§.115—Coturt proceeding on wrong view 


LI, 
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s . 

of object and scope of O. XXI, r. 88—Interference 
© dn revision is necessary. 

Where the Court below has proceeded on a wrong 
view of the law as regards the scope and object 
of O. XXI, r. 88, OivilP.O0., it is deemed to have 
‘failed to exercise jurisdiction vested in it by law and 
interference in revision is necessary. MUNNALAL v. 
GoPILaL Nag. 217 
$.115—Stit on pro-note—Mere fact that it 

was Uecreed by Village Court on lesser degree of 

proof than would have been required by District 

Murisif, if justifies interference in revision. 

The mere fact that a decree was given by the 
Village Court on a lesser degree of proof than 
would have been required by the Oourt of a 
District Munsif is not sufficient to constitute a 
material irregularity justifying interference in 





EA e 
‘revision. OHARAPOTTA KANUR IS ESAVAN v, KUMMANKUZHI 
e 


Ezuuvan Mad. 557 

—ss.115, 144— Restitution — Appeal—Order 
of restitution under inherent power is appealable 
as decree. 

Obiter:—The order of restitution under the in- 
herent powers of the Ceurt as opposed to s. 144 of 
the Civil P.O. would be appealable as a decree, 
SBEOLAL V, JUGAL KISHORE Nag. 566 


‚„——— 8.115, O. VI, r. 17—Amendment of plaint 
refused—No revision lies, 
An order refusing to allow amendment pf plaint 
“is not “a caso decided” and no revision lies against 
such an order. GoswaMI PUuRSHOTAM LALJI v, Hara 





Narayan Dass Oudh 729 
———-8, 144, Ser Oivil Procedure Code, 1908, 

s. 115 566 
—— s. 144 — Word ‘parties’ includes their 


representatives—A assignee and attaching creditor of 
parity are his representatives and liable to 
restitutton—Suit by K against M dismissed with 
costs—M assigning decree for costs to F—S, in 
execution of his decree against M attaching decree 
for costs—F and S dividing costs equally between 
themselves-~Subsequent reversal of decree for costs 
—f and S are liable for restitution but not. for 
interest. Kh 

The word" parties "in s. 144, Oivil P, O., includes 
` their representatives by virtue ofs, 146. One assignee 
is obviously a representative of the original party 
and is, therefore, liable for restitution. Although 
it is by a legal fiction that the attaching creditor 
becomes a party, yet once he has been empowered to 
execute a decree under O. XXI, r. 53 (3), Oivil P, 
O., there is no reason why he should not be taken 
to bea party tothe proceedings when he has done 
so, Therefore, he is also a representative for the 
purposes of s. 144. 

A suit instituted by K against M was dismissed 
with costs. Th decree for costs was assigned by 
M to F. S subsequently attached the decree for 
costs, in execution of his own decree against M. F 
and S divided the costs half and half between them- 
selves. Subsequently the decree for costs in favour 
of M was reversed : 

Held, that F and S were liable to make restitution 
of the amount they received but were not liable to 
pay interest, Firm 8. MANGAL SINGH LAKEHBIR SINGH 
v. JaAGGAT*RaM Pesh. 209 


s. 149, “Ser Civil Procedure Code, 1908, 
O. XXXIII, r. 8 . 335 
—"*—s. 151. Bes Civil Procedure Code, 1908, 
: O. XXX, r. 10 635 
—ss, 151, 115—Inherent | power cannot be 
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used when matter is-expressly dealt with in Court 

—Use of such power—Order ia revisable. - h 

The Court has an inherent power of remand, but 
mot 6nly must the power so conferred be sparingly 
used but Courts have no power whatever to resort 
tos. 151 when the matter is expressly dealt with 
in the Code, andif theydo so they act without 
jurisdiction and their orders are revisable. SHEOLAL 
V. JUGAL KISHORE Nag. 566 
s.152—Decree not in conformity with 

judgment can be amended. © 

Where the decree is in conformity with the 
judgment the Court has no jurisdiction to amend it, 
But where it is not so, the Court undoubtedly has 
jurisdiction to amend it, S. Musawir HUSAIN v, 
KESHWAR Jenan BEGAM Oudh 185 
s. 152—S. 152, scope of—Court, when can 

rectify decree—Limitations of the power, 

Section 152 does not empower a Court to rectify 
a decree merely because that decree is wrong or 
unfair or because the parties have not realized their 
rights and put them before the Court in such a way 
as to enablea correct decree to be passed. The 
powers given under this section only relate to 
arithmetical mistakes or errors arising from an ac- 
cidental slip or omission. It is impossible to hold 
long after (18 years in the cage) the event that when 
there is an apparent omission of an important term 
from a judgment proceeding on the consent of par- 
ties this term has been omitted by an accidental 
slip in the absence of evidence of the rights and 
liabilities of the parties at the time the decree was 
passed. Koxa ADINARAYANA Rao Narvu v. Koxa 
KOTHANDADARAMAYYA NAIDU Mad. 76 
-S. 152—Suit in forma pauperis— Plaintiff 

succeeding in part—Court, if canorder defendant 

to pay whole court-fee—Remedy of aggrieved 
defendant, 

Ina suitin forma pauperis even if the plaintiff 
succeeds only in part, there is nothing improper in 
the trial Oourt ordering the defendant to pay the 
whole of the court-fee leviable upon the plaint if 
in the circumstances of the case the Oourt thinks 
that thatis a proper order. The discretion given to 
the Court under r. 10 of O. XXXIII, is quite suffi- 
cient for the purpose. Ifthe defendant thought the 
order unjust, he can appeal against that portion of 
the order, 8 Mosawirk HUSAIN v. Kesawag JBSAN 
BEGAM Oudh 185 
— 88, 152, 115— Order amending decree 

without jurisdiction—Interference by High Court. 

Ordinarily the High Oourt will not.entertain a 
revision petition when a remedy by way of appeal 
is available: but in very special circumstances if 
there is a clear error relating to jurisdiction, it 
may at its discretion dogo, An order amending a 
decree under s. 152, Oivil P. O., without jurisdiction 
is an error relating to jurisdiction. Kora 
ADINARAYANA Rao NAIDU y. Koka KOTHANDARAMAYYA 
Narvu Mad. 76 

ss, 152,115—Order of amendment is open 
to reviston. 

Revision is maintainable. against an order for 
amendment of decree under s. 152, Oivil P.O, 5. 
MuJAWIR HUSAIN v. Kishwar JEHAN BEGAM Oudh185 
— 0. I, r. 10—Discretion of Judge to add as 

party to suit representative of person against 

whom suit has abated, for giving effect to rights of 
parties. 

It is open to the Judge in his discretion under 
0. J, r. 10, to add as a party to the suit the 
representative of a person against whom the suit 
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has abated for the purpose of giving effect to the 


rights of the parties. MAHOMEDALLY TYEBALLY v. 
SAFIABAI . PC113 
—O.1, r. 10— Plaintiff wrongly described e: 





major—Mistake bona fide—Court can correct it— 

Limitation Act (IX of 1908), 8. 22, if applies to 

such case. : 

Under O. I, r.10, of the Oivil P. O. the Court 
has got ample power to correct theerror if it is 

. gatisfied that the mistake isa bona fide one. That 

the mistake is made in good faith is amply 
demonstrated by the fact that the plaintiff's Oounsel 
immediately asks the Court to correct the error as 
soon as it is discovered by him thatthe plaintiff 
has been wrongly descrited as a minor in the 
plaint, In such a case the Court has ample power 
to correct the error. š 

In such a case it cannot be said that new plaintif? 
is added after the limitation when only the age of 
„the plaintiff already on the record is corrected and 
.ig allowed to sue without the intervention of the 
next friend. Consequently to such a case, 8. 22, Lim. 
Act has no application. INDERPAL SINGH V, BHAGWATI 
SINGH Oudh 150 
———— 0O. Il, r. 2, S£: Mortgage 398 
——O, III, r. 1. Bzg Civil Procedure Oode, 1908, 

a. 26 ` 821 

O. Ill, r. 1—“Act in any Court”, within 
meaning of O. III, r.1, scope of. 

Order lll, r, 1, Civil P. O., contains a general 
provision relating to procedure in Courts and is as 
much applicable to the presentation of suits as to 
that of appeals and applications for execution, 
Order XLI, r. 1 isin fact a combination of the pro- 
visions of s.26 and O. III, r. 1. The presentation of 
every document ia Court must therefore, be governed 
by O. Il, 1. 1, The presentation of a plaint, 
memorandum of appeal or an application to the 
Munsarim of a Oourt is undoubtedly an “act in any 
Court” so that it is imperative that that presenta- 
tion should be made by the party in person or by 
his recognised agent or by a Pleader, ALL INDIA 
BARAIMAWASABHA V, JANGI LAL OHANRASIA Oudh 821 

O. V, r.9—Summons sent by registered post 

—Postal peon tendering cover to right person — 

Acceptance refused—Inference that there was 

sufficiént service, 

Where the summons is sent from the Court by 
Tegistered post, and the cover is tendered by the 
postal peon to the right person, and he has refused 
to accept it, the Court can infer that there was suffi- 
cient service. RoMEsH Oungnpra Das v NATIONAL 
Topacoo Oo. oF INDIA LiD., CaLcurra Cal. 535 

O. V, r. 17—Stage for affixing copy on 
outer-door when arrives, 

The stage for theserving officer to affix a copy 
of the summons on the outer-dooror some other 
conspicuous part of the house does not arrive, if 
the condition that the defendant refused tosign the 
acknowledgment is not sutisfied, SNEHLATA DEVI V. 
JANARDAN PRASAD SINGH Pat. 288 
O. VI, r. 17. Sez Civil Procedure Code, 1908, 

s. 115 729 
——-O. VII, r. 10, Ses Limitation Act, 1908, 
s. 14 708 





O. VII, r.10—Words “the plaint“, meaning 

. of —Plaint on face triable by Court—Defendant 
challenging allegations in plaint—Court trying case 
and finding allegationsin plaint to be false—Case 
is tried on merits and must be dismissed—No 
question of returning plaint under 0. VII, x 10 
arises. 3 
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The words ‘the plaint’ in O. VII, r. 10, Civil P.O., 
mean the plaint as originally presented. If on the 
face ofthe plaint the Court finds that it has no 
jurisdiction to try the case, it will return the 
plaint at any stage of the case, if the Court fails, 
to detect want of jurisdiction in it to begin with 
but where a plaint on the face of it is triable 
by the Court and though the other side challenges 
the allegations inthe plaint, the plaintiff sticks to 
them and wants the Court to try the case, ¿ha Court 
proceeds to try the case on merits and is not 
deciding any freliminary point about jurisdiction, 
If on such a trial the Court comes to the conelu- 
sion that plaintiff's contention is felse and he 
cannot maintainthe suit as laid, the Oourt ought to 
dismiss the suit and no question of returning the 
plaint under O. VIT, r.10, arises in such a case 
and the Court will be failing to exercise the 
jurisdiction vested int by law if instead of 
dismissing the suit it returns the plaint for pre- 
sentation to proper Court. MANGIA v. SAKIA 

Nag. 200 

——— O. VII, r, 14, O. XXXIII, r. 8—Dismissal of 

application to sue as payper—O. VII, r. 11, if 
applies. 

Order VII, r. 11, Oivil P. O., does not apply to 
an application for permission to sue in forma 
pauperis. Such an application is specifically dealt 
with by O. XXXIII, r. 8 which makes it clear that 
an application for permission to sue in forma 
pauperis isonly deemed to be a plaint in the suit 
when the application is granted. Where the applica- 
tion has never been granted O. VII, r. 11 does not 
apply. Districr OFFICIAL RECEIVER, AMRITSAR v. 
Firm Soman ! AL Rawgr Dass Lah. 335 

`O. IX, r. 183—Application under r. 13 pend- 
ing trial—Court cannot order applicant to deposit 
costs of suit or furnish security for decree amount 
and dismiss application on failure to do so. 

The Court has no power to order, pending trial of 


` an application under O. IX, r. 13, Oivil P. O., that the 


applicant should deposit the costa of the suit or 
furnish security for the decree amount, and to dismies 
the application merely because the security wag not 
furnished.  NABAYANAN OBETTIAR v. OXIDAMBARAM 
OHETTIAR Mad, 880 
- O. XXI, r. 5— Non-compliance with r, 5— 

Transferee Court, if has jurisdiction to execute 

decree. 

The provision in O. XXI, r. 5, Oivil P. O., is 
mandatory and non-compliance with this procedure 
deprives the Oourt to which the decree is sent directly 
inetead of through the District Judge of jurisdiction 
to take proceedings thereon. BARKAT RAM v. BHAGWAN 
SINGH Lah, 612 

O. KAI, rr, 11, 50 (2)— Previous application 
under O. KAT, r.11, tf condition precedent to ap- 
plication under r. 50 (2) of O. XXT 

Per Division Bench.—It is not apt to say that an 
application for leave under r. 50, O XXI, Civil P. O., 
isa mode of execution referred to in r. 11, It is 
preliminary to any mode of execution which may be 
proposed against a particular party. Consequently 
an application under r. 50 (2) can be made without 
any previous application for execution under 
O. XXI, r. 11. In other words an applicatiog for 
execution under r. 1l is not a condition precedent to 
an application for leave under O. XXI, r. 50 (2). 
QoovERJI VARJANG y. OooveRBaI NAGSEY UHAMPSEY 








+ Bome129 
- O. XXI, r. 16. Sar Limitation Act, 1908, 
Art. 182 (5) 795 
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— 0. XXI, r. 50 (2) — Court, if can try all 
proper defences to-issue of liability as partner. 
Per B. J. Wadia, J.—The language of r. 50, sub-r, 

(2),O. XXI, Oivil P. O., is sufficiently wide to 

permit a person desiring to dispute his liability asa 

partner todo so, not only onthe ground that he was 
nota partner, but on other grounds as well. All 
appropriate issues can be tried by the Oourt, that is, 
all proper defences, or defences “appropriate” to the 
issue af the liability as partner, and appropriate also 

to the procedure under O. XXT, T.50, sub-r. (2). 

OoovERJI VARJANG v, CootERBAI NAGSEY CHAMPSEY 

< Bom, 129 

O. XXI, rr. 57, 68—Order directing attach- 
ment to continue—Attachment ceasing within one 
year of order—Claimant, if should institute suit 
under r. 57—Order in objection case whether con- 
clusive. 

` Where after an order diflowing the claimant's 

claim and directing the attachment to continue, the 

attachment ceases within the period of-one year from 
the date of the order, e. g, by reason of the dismissal 

of the application for execution under O., XXI, 

r. 57, Oivil P. O., for defgult of prosecution or by rea- 

son of the withdrawal of attachment on payment by 

the judgment-debtor to the decree-holder of the 
amount of the decree, it is not incumbent upon the 
claimant to institute a suit under r. 63 or to 
prosecute the suit if he has already brought one, and 
he will not be affected by any of the consequences 
which result from a failure to institute a suit 
under this rule. That is to say in such a case the 
order which had been made in the objection case 
ceases to be conclusive, HIDAYAT-UT-NISA v. JALAL- 

up-DIN . Oudh 742 

————_O. XXI, r. 58. Sez Civil Procedure Code, 
1908, O. XXX, r, 10 635 

~ 0. XXI, rr, 58, 63—Summary proceedings 
under r. 58—Decree-holder realizing hopelesaness 
of resisting claim, consenting to claim being 
allowed—Whether precluded, from bringing suit 

under O0, XXI, r. 63. 

. A party, who makes an admission for certain pur- 

poseg in summary proceedings, does not necessarily 

admit the correctness of the claim of the other party. 

He may be compelled in summary proceedings to 

admit the claim, but that does not mean that he 

admits it for all purposes. A party who realizes the 
hopelessness of resisting a claimin summary pro. 
ceedings and consents to the claim being allowed, is 
nevertheless a party against whom an orderis made 

and consequently he can bring a suit under O, XXI, 

r. 63, The fact that a party actually invites an 

order to be made against him does not render him 

any less a party against whoman order is made, 

RAMRBUP Rat v, FIRM MAHADEO Lat NATHMAL 

` Pat. 542 

——- 0, xxı, f. 66—R. 83, as amended by Lahore 
High Court=Sale proclamation —Omission to give 
estimate of property and reserved price— Legality 
of sale. 

Where the sale proclamation omits to include the 
estimate given by either or both the parties and 
even the reserved price is not mentioned in the copies 
of the proclamation issued to the public the sale is 
illegajand must be cancelled. FarkaT Ram v. 
Baaawan SINGH Lah. 612 

O. XXI, &.66—Valuation, determination of. 

It is not open to the Indian Courts to attempt to 
drawefine distinctions ih the pronouncements of the 
Judicial Committee, Bugas NARAIN CHAUDHARY v. 
BISHESHWAR SINGA Pat. 773 
e 
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—— O. XXI, r. 88, See Civil Procedure Code, 
1908, s. 115 > ` i 217 
——— O. XXI, r. 88—Property, sold as entire 


eproperty but really only share in undivided pro- 

perty—Bid of co-sharer should be accepted in 

place of that of last bidder. 

In interpreting-any rule, its pith and substance 
has to be considered, and it is not proper to add 
words which do not appear therein. “ What is 
sold” in 1. 88 of O XXI must necessarily mean 
what is sold lawfully, and in the eye of the law. 
It cannot be said that O. XXI, ri 88 applies 
only to a case where what is sold is admittedly 
a share in undivided immovable property. Ifthe 
Court comes to the conclusion that the claimant is 
2 co sharer and that he did offer his bid equal to 
he amount of ¢he bid offered by the last bidder, the 
Court should not refrain from giving effect to its 
decision simply on the ground that it purported to 
sell the entire property. The moment the Court de- 
cides that the applicants were co-sharers in the 
property, the Court also decides that what is sold 
is only a share in undivided immovable property, 
though apparently it purport to sell the entire prop- 
erty, and it isthe duty of the Court to adjudicate 
on the rights of the parties, on what it finds, 
MUNNALAL v, QOPILAL Nag. 217 
—-——— 0O. XXI, r. 89,8. 64—Application by third 

party on the strength of agreement to sale the pro- 

perty, praying for permission to deposit decretal 
amount together with compensation—Deposit, if 
can be accepted, 

Where after the auction sale in execution of a 
decree is held and completed, the third pərsons ap- 
ply under O., XXI, r.89, Civil P. O., within thirty 
days ofthe sale, praying that they may be allowed 
to deposit the decretal amount together with com- 
pensation, on the ground that they were bat baina- 
dars of tbe property on the strength of an agreement 
to sale, during the pendency of the attuchment, 
the applicants are not seeking to enforce any claim 
against the auction-purchaser tohis detriment. All 
that they desire is that they having acquired an 
interest in the property by virtue of the contract 
for sale should be allowed to deposit the money so 
that the sale of that property may be set aside and 
they may then proceed to enforce that contract by 
taking possession of that property aspurchasers, In 
these circumstances the Oourt should accept their 
deposit provided it complies with the requirements 
of the amended r. 89, as to its amount. MUNDRIKA 
SINGH v. Nann LAL NINGE Pat. 689 


e 
——— 0O. XXI, r. 9O—Application under 0. XXT, 

r. 90, Proviso admitted ~Court cannot order deposit 

of security—Decree-holder cannot claim it ag of 

right, 

Under O. XXI, r. 90, Proviso, the Oourt has no 
power to order the judgment-debtor to deposit secu- 
rity after his application to set aside sale under 
O. XXI, r. 90 has been admitted. The proviso leaves 
the orders for deposit of security in the discretion 
of the Court and specifically excludes the right of 
the decree-holder to apply to the Gourt for such 
orders, NARASIMHA PATTAMAHADEVI v, SEEMALA ANNAN 
Naipu Mad. 29 
———— 0. XXI, r. 90, Proviso (Madras)—" Admis- 

sion”, meaning of. 

The word “ admission” in O. XXI, r. 90, Proviso 
(Madras) conveys that point of time when an ap- 
plicagion or suit, asthe case may be,- is -received 
into Court and accepted for decision, and that 

e 
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stage is whan notice is given to the opposite side. 
NARASIMBA PATTAMAHADEVI v. SEEMALA ANNAN NAIDU 


. Mad. 29 
——— 0. XXI, r. 94. Sze Evidence Act, 18732. 
8.13 824 


O. KAI, r.131—"“ Charge,” covers one created 

by operation of law, 
. There is no warrant for restricting the word 
‘charge’ ia r, 131, O. XXI, Civil P. C., toa charge 


created by act of parties only. It covers charge 
created by operation of law as well, RAMOHANDRA v. 
Ramu Lan All. 745 


O. XXI, r. 131—Sale by judgment-debtor, 
of attached property—Part consideration left with 
vendee io be paid to vendor's decree holder—If 

` there is debt due by vendee to vendor and such debt, 
if secured by charge—Garnishee preceedings, whe- 
- ther applicable, bi 

Where a judgment-debtor has sold attached prop- 
erty andleit a part of the consideration with the 
vendee for payment to the decree-holder of the 
vendor, there is a debt due by the vendee to the 
vendor but as such debt is secured by charge with- 
in the meaning of r. 131, O. XXI, garnishee pro- 
ceedings are not applicable, RAMOHANDRA v. Kam 
Lau All. 745 

O, XXil— Administration suit by Muham- 
madan foradministration—Person having same 
interest and position as that of plaintiff and added 
as defendant, dying—His heir not brought on 

. record within time—Suit held did not abate as 
. @ whole. - : 

It not uncommonly happens, in a suit for adminis- 
tration, that for one reason or another a particular 
interest is not- represented before decree, but is 
either provided for by the decree, or is asserted at 
alater stage under the decree, or is given effect 
by 8 party. being permitted to attend certain- 
accounts and enquiries soas to be bound by the 
result. Where a Muhammadan brings a suit against 
his co-heirs for administration and one of the 
defendants who has the same interest and isin the 
same position as that ofthe plaintif dies but no 
application is made by the plaintiff to bring his 
heir.on the record, the administration suit does not 
cometo an end by reason ‘of abatement as against 
the deceased defendant. MAHOMEDALLY TYBBALLY v. 


BARIABAL |. PC113 
—— 0. XXil,r. 3 (2), O XLI, rr. 4,33 — 
- Provisions of, if “inconsistent—Appeal by all 
_ plaintiffs, in suit by several. co-sharers — Common 
: cause — One appellant dying during pendency of 
. appeal—Nolegal representative brought on record 
. 1 Other appellants, if can continue suit. 

-. Though.rr.4 and 33 of O. XLI, and r.3 of O; XXII, 
Civil P.-O., are independent yet there is no inconsis- 
tency or conflict between them, The provisions of 
T. 4 cannot ‘be brought into operation unless the first 
essential - condition under that rule is satisfied 
namely, that the decree appealed from proceeds on 
-any ground ccmmon to all the plaintiffs or all the 
defendants, It would be.misreading O, XLI,r.4 of 
the Qode and nullifying the effect which the law 
intended in enacting that rule ifit is held not to 
apply to a case under O, XXII, r, 3 (2). © . 

¿` An appeal.was filed by all. the.plaintifis in a suit 
‘by several. cc-shaiers interested in a common cause. 
Daning the pendency of the appeal one. of them 
died i . wee 

- Held, that the remaining appellants could continue 
the appeal dnd the Appellate Oourt could passany 
\decree as tle case required even though no legal 
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. . 
representative of the deceased appellant was brought 
on the record.’ To sucha casa s. 45, Contract Act, did 
not apply. Suro GOVIND v, ZAHUR MOHAMMAD 





Oudh 234 
~ O. XXII, rr. 4, 9—Defendant dying sub- 
sequent to preliminary decree—One of his two 


legal *representatives made party — Plaintiff 

applying under r. 9—Order by Court under r. 4 

that suit abated — Subsequent cancellation of such 

order by Court and new order passed undersr, 9— 

Latter order Geld proper and cancellation of pre- 

vious order was justified. 

The defendant died subsequent to the passing of 
the preliminary decree and only one of his two legal 
representatives was broughton record. The Judge 
passed an order under r, 4 of O. XXII, Oivil P, O., 
that the suit abated. The order was, however, can- 
celled subsequently by he Judge and anew order 
passed under r. 9, under which rule the plaintiff 
had already applied before the passing of the first 
order: 

Held, that though in his previous order the Judge 
may be said to have gone outside the considerations 
which were necessary for digposal of an application 
under r, 4 of O. XXII, Civil P. O., yet the fact that 
he did sodid not bar the plaintiff from filing the 
application to set aside abatement which r. 9 of 
O. XXII, permitted him to make. The subsequent 
order was the only proper order and the cancellation 
of the pfevious order was justified in the circum- 
stances, TIRITSDAS IKEBHAVDAS y. HARCHANDRAI 

Sind 447 


O. XXII, rr. 9, 4,0. XLII, r. 1 (K)—Appeat 
from order under r. 4—R. 9 provides concur- 
rent remedy. ai eee 
An appeal under O. XLIII, r. 1 (k), Oivil P. O., lies 

from an order passed under O. XXII, r. 9 and not 

from an order passed under r. 4 of that Order ; and 
although it may be said that an order under r. 4 may 
amount to a decree and therefore be appealable, yet. 

1. 9 provides a concurrent remedy of which the party” 

aggrieved may availhimself, Tirirapas Kesnavpas 

v. HaRCHANDRAL Sind 447 

QO. XXII, r. 90, Sze Madras Debt, Coneilia- 
tion Act, 1936, s. 25 733 

—— O. XXX, r.1—Claim arising during con- 
tinuance of partnership—Partners can sue and be 
sued in name of firm, even when firm is dissolved 
at date of suit. 

. The partners of a firm who are partners at the 

accrual of the cause of action can under the terms 

of O. XXX, r. 1, sueor be sued in the name of the 
firm. It does not matter that the firm was dissolvede 
at the date of the suit,solong as the claim in rés- 
pect of which the suit is brought arose during the 
continuance of the partnership. OoovERsI VARJANG 
v. CcovesBAl NAGSEY CHAMPSEY Bom. 129 


O. XXX,r. 8—Person served as partner 
entering appearance under protest, whether can ask 
for trial of issue whether he was partner. 

A person served asa partner, who enters an ap- 
pearance under protest denying that he is a part- 
ner, is not entitled to dispute the liability of the 
firm, and consequently cannot obtain an order for 
an issue to try the question of his partnerskip Hêfore 
the other issues in the action. NANDLAL TRIBHOAN- 
pas v. BAKER JAFAR & Uo. 9 Bom 633 

0. XXX, r. 10, ss. 47,151, O, XXI, r 58 
— Person sued in name adopted for purposes of 
dealings—Use of that name by another indepen" 
dently or by transfer of business , before suit— 
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Liability of latter for debts of former—Property 

aold by judgment-debtor before suit sought to be 

attached in execution against judgment-debtor — 

Transaferee depositing decretal amount in Court to 

save property from attachment and applying for 

refund—Matter held, fell under s. 47 though ap- 
plication didnotfall under O. XXI, r. 58 and 

. resort to s. 15} was proper—No separate suit held, 
wagmetessaTry. 

Whena person is sued not in his own name 
but inthe name which he adopts for the purpose 
of dealings, this does not mean that another person 
who also hassued thatname either independently 
or by transfer of business before the suit, ipso facto 
hasmade himself liable for the debts incurred by 
the first person, One W sold certain property to 
Jin 1936. In 1938 a creditor of W brought a 
suit against W on his dues and obtained a decree. 
In the execution of this decree the property sold to 
J was sought to be attached and inorder to save 
the property from attachment J deposited the 
decretal amount into the Court and applied for the 
refund ofthe amount so,paid: 

Held, that thefact that thedecree-holder sought to 
attach the property of J in execution was enough 
to bring the refund of money paid into Court within 
the scope of s. 47, Qivil P, O. and though the applica- 
tion did not fall directly within the scope of O. XXI, 
r. 58, resort to 5.151 was appropriate and separate 
suit for refund was not necessary. In reD, K. 
JAISINGHANI : Sind 635 
—— O. XXXII, r. 3—Application by father refus- 

ing tobe guardian of minor sons and suggesting 
" appointment of his wife—Mother, tf can be 
_ appointed guardian—Mother, if should notify her 

consent. 

It is quite open to the Court to make an order 
appointing mother as guardian of her minor sons on 
the application from their father stating that he did 
not desire to betheir guardian but he desired that 
his wife in whose chargethe minors were to betheir 
guardian. It is not necessary for mother to notify 
to the Oourt her willingness to act, Ram UHARAN 
Das v. BHAGWAT SARAN All, 620 
, O. XXXII, r. 3—Plaintiff in plaint as well as 
application under O. XXXII, r. 3 wrongly describ- 
ing one of two minor sons of {defendant—Court 
repeating mistake in order appointing mother of 
minors as guardian—Mother, however, correctly 
describing them — Vakalatnama to Counsel giving 
correct names—No objection at any stage—Objection 
during execution that he was not properly 
represented by wrongly described minor and hence 

~ decree was not binding, held could not be entertain- 

ed, 

“The plaintiff ia the plaint as well as in the ap- 
plication for impleading “the two minor sons of the 
defendant and for appointment of their guardian 
incorrectly described the name of one of the minors: 
The mistake was repeated by the Court in its order 
appointing the mother of the minors as their guar- 
dian, The mother, however, had described the name 
correctly in the written statement filed by her and 
contested the case on their behalf through a Counsel 
who®had* been engaged on a power-of-attorney in 
which the correct names had been described. The 
-wrongly describtd minor objected to the execution 
of- his decree by the. plaintifi-decree-holder on the 
' ground that fhe decree did not bind him as he was 
not properly represented in the suit: 

- Held, thatthe mere fact.that the plaintiff in his 
plaint gave a wrong name for “one of these minors 

e. id 
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was not a matter which wasof vital importance, 
There were two minor sons of defendant in existence 
oa thé date of suit. Those two minor sons were 
obviously intended by the plaint and no serious 
objection was taken in the trial Oourt or in the High 
Court that those names did not correctly represent 
the two minor sons of the defendant, Where there 
was noreal doubt as to who the persons intended 
were and where those persons were actually represent- 
ed by a written statement and where Oourdsel ap- 
peared on their behalf, it was not open to one of 
the persons after the proceedings had terminated in 
decrees of the trial Court andthe Appellate Oourt 
to come forward in execution.proceedings and claim 
that he was not really represented in the suit and 

-2ppeal, Ram GRARAN Das p. BHAGWAT SABAN 
All. 620 


—— 0, XXXII, r. 7--0. XXXII, r. 7, must be 
strictly observed. 

All rules laid down for the protection of minors 
must be strictly construed, Loune TAHIR v. RAMSING 
TAKHATRAM h Sind 291 
—— O. XXXII, r.7, Sch. ||, Para. 1—R. 7, 

0. XXXII, applies to Sch. II, para. 1. 

Order XXXII, r.7 applies to an agreement by a 
next friend or guardian ad litem to refer any matter 
of controversy in a suit to arbitration. Loung TAHIR 
v. RAMSING TAKHATRAM Sind 291 


——— O. XXXII, r. 7, Sch. Il, Para, 1, s. 115 - 
Reference to arbitration by next friend of minor 
plaintiff — Non-observance of r, 7, O. XXXII, 
amounts to material irregularity —Objection to 
jurisdiction not taken tn trial Court—High Court, 
if can interfere in revision. 

A Judge exercises his jurisdiction with material 
irregularity when he does not follow the provisions 
of O. XXXII, r. 7 in a matter of the reference to arbi- 
tration by the next friend ofthe minor plaintiff. The 
High Oourt will not lightly interfere under s. 115 in 
matters relating to arbitration, but in tha case of 
minors different considerations arise. It isa matter 
for the High Oourt’s discretion whether it should 
interfere under s. 115. It can interfere even 
when the question of jurisdiction was not taken 
before the trial Judge within the time allowed for 
objections to an award. As an agreement or com- 
promise under O. XXXII, r.7 is voidablo at the 
instance of the minor, by bringing a suit, he can 
equally avoid it by an application in revision, 
Louna TABIR v. RAMSING TAKHATRAM Sind 291 
-——— O, XXXIII, -r. 1, ©. XLIV, r. 1— Leave to 

appeal in forma pauperis—Property decreed by 

trial Court, in favour of appellant, if can be con- 
sidered in determining plaintiff's means of paying 
court-fees. 

The property decreed in favour of the plaintifi- 
appellant by the trial Court cannot be taken into 
account in determining the sufficiency or otherwise 
of the plaintifi’s means to enable him to pay the court- 
fee on the memorandum of appeal. In the case where it 
is still possible for the defendants to assail the 
finality ofthat decree by filing crogs-objections 
against it, it cannot besdid that the appellant can 
exercise effective control or dominion over the 
decreed property and consequently in such a case the 
appellant cannot be held to be possessed of suffici- 
ent means to pay the court-feo, NASIR AHMAD'K4AN 
v., SAIDAN Oudh 722 
-—=— O. XXXIII, r. 8, s. 149—Application to sue 
4 as pauper not made in good faith—Refusal to 

extend time under s. 149 is justified. 
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Where-an application for permission to sue in 
forma pauperis is not made in good faith, the Court 
is justified in exercising its discretion ° by 


not extending time under s. 149. Drsrezor 
OrFioran Reorrver, AMRITSAR v, Firm SOHAN LAL RAMJI 
ASS Lah. 335 





O. XXXIV, r. 1—Suit on mortgage Person 
in whom equity of redemption had been vested not 
made party—Fffect, $ 
Order XXXIV, r. 1, Oivil P. O., makes it obliga- 

tory for a plaintiff in a mortgage suit to join all 
persons having an interest in the right of redemp- 
tion, Where sucha person is not joined asa party, 
his rights can in no wise be affected by the proceed- 
ings in the suit, The result of the enon-joinder of $ 
person in whom the equity of redemption had vested, 
as a party to the mortgage suit therefore is, thatin 

Spite of the decree passed and the subsequent pur- 

chase by the plaintiff at a gale in execution of that 

decree, the plaintiff acquires no further rights in the 

Property as against the owners of the equity of 

redemption, and merely remains what he was, a 

mortgagee with such rights as he already had under 

the mortgage. His suit for possession of mortgaged 
property is governed by Art, 135, Lim. Act. JASRAJ 

Faoosr v. SUGRABAI f Sind 483 

——— 0. XXXIV, rr. 4,5—Legal right of marsh- 
alling cannot be extended by relying on provisions 
of 0. XXXIV, rr. 4 and 5 in unjustifiable way ~ 
Marshalling. 

The right of marshalling in equity and in law is 
Go-extensive and there is no justification, to extend 
the legal right of marshalling by relying on the 
provisions of O. XXXIV, rr. 4 and 5, Civil P. C., 
‘in a way which cannot be justified by any well-estab, 
lished principle. Ararati BuLLI VENKANNA v, 
Kantamanr RAMANNA Mad. 719 


O. XXXIV, r. 6~Mortgaged property ceasing 
to be available for sale owing to no fault of 
mortgagee—Mortgagee is entitled to personal decree. 
Where property, the subject of a suit for sale on a 

mortgage, has ceased to be available for sale, owing 

to no fault of the mortgagee, the latter is entitled to 

a personal decree, the whole tight to which the 

mortgagee has had all along, but which right has 

merely been suspended owing to the fact that his 
remedy against the mortgaged property was’ not 
yet shown to have been exhausted or to be otherwise 
unavailable, GANESWAR PARIDA v. Harish OsANDRA 
Dorra h S Pat. 599 
O. XXXV, r. S—lInterpleader suit by tenant 

—Claim of party other than landlord must be 
` "consistent with title of landlord at commencement of 

tenancy, 

A tenant is not permitted to deny his lessor’g 
title atthe commencement of the tenancy, and, there- 
fore, in order that an interpleader suit may lie, 
the claim of the party other than the landlord must 
be consistent with the title of the landlord at the 
commencement of the tenancy in question, YESHWANT 
Buixast VILANKAR v. SADASHIV GOVIND AREKAR 


Bom. 655 
--——- O. XXXIX, r. 2—Contract for sale of goods 

—Breach of negative covenant in it, tf can be re- 

strained by injunction, 

Assuming that a party toa contract for the sale of 
goods can only obtain a decree for specific perfor- 
mance if hiscase is covered by s. 58, Sale-of Goods 
Act, it does not follow that breach of an implied 
negative covenant cannot be restrained by injunetibn 
merely because the covenant is contained in a con- 
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tract for the sale of goods, Jarram VALJEE v. 
INDIAN Tron & STeEL Oo Lro. Cal. 847 
O. XXXIX, r, 2—Interlocutory injunction, 

when granted. 

The plaintiff is entitled to an interlocutory injunc- 
tion, if he can make out a good case that he will 
succeed, having regard to the provisions of Uhap. X, 
Specific Relief Act, in obtaining a perpetuad injunction 
atthe trial. JAIHAMVALJEE v, INDIAN IRON & STEEL 
Oo. L'r. ° Cal. 847 

O. XLI, r. 1. Sse Oivil Procedure Code, 

1908, s. 26 821 


—— O. XUI, r. 4—Held on facts that it was proper 
for the Judge to use his discretion under O. XLI, 
T. 4 and decree suit against all plaintiffs even 
though only some ogthem had appealed. 

Only some of *the several plaintiffs against whom a 
decree. was passed appealed. The decree had pro- 
ceeded on a common ground. The memorandum of 
appeal in the lower Appellate Court showed that the 
whole decree was being appealed against. The 
prayer thereon was that “tke claim of the plaintiffs be 
decreed” and not “the claim of the appellants”. The 
valuation ofthe appeal and the valuation of the suit 
were the same. Inthe memorandum of appeal it was 
stated that the reason why the other plaintifis had 
not joined inappeal was that they were away and 
so thef had been impleaded as pro forma respon- 
dents : 

Held, that it was proper for the Judge to exercise 





` his discretion under O. XLI, r. 4, Oivil P. O. and 


decree the suit in favour of all the plaintiffs, 
Harmer HUSAIN v. MoyamMap SUBHAN Kuan All, 602 


O. XLI, rr. 4, 33. See Oivil Procedure 





Code, 1908, O. XXI, r. 3102) 234 
— O. XLI, r. 6 (2)—Power of Court pasaing 
decree, to stay sale. 


The Oourt which passed a decree has, under the 
provisions of O. XLI, r. 6 (2), Civil P. O, full powers 
to stay a sale on taking security from the judgment- 
debtor. It need not, and ought not to, grant a 
limited stay order and ask the judgment-debtor to 
obtain a further order of stay from the High Oourt, 
Murari Moan Banbury v. KrISHNAPADA BANDURY 

Cal. 144 
O. XLI, r. 22—Cross objections, from first 
appeal, if can be taken in Letrers Patent Appeal, 

Order XLI, Oivil P.O, would apply to Letters 
Patent Appeals and in general there is no difference 
between the procedure in Letters Patent appeals and 
ordinary appeals s)“far asthe Civil P. U., is coh- 
taken in Letters 
Patent appeal from a first appeal, KHuAZANOBI Suan 
v., Niaz ALI A Lah. 417 
——— O. XLI, r. 23—All issues except one desided 

—Case tried fully—Decision is not oneon preli- 

-minar oint. 

The remand contemplated by O. XLI, r. 23, 
Qivil P. O. is one made in a case where the first 
Court has disposed of the suit on a preliminary 
point so as to exclude evidence of essential facts. 
Where every single issue which the partizs had 
raisəd in the first Uourt iz decided excep} ong aad 
the parties were not shut out from aliduciag any 
evidence they pleased upon it andethe decision came 
later, after the case had been tried as fully as the 
parties desired, a decision of such kind cana® be 
considered as one upon a preliminary point, $SAHEOLAL 
v, JUGAL KISHORE Nag. 566 
—_—— O. XLI, fe 23, S. 2 (2)—Some cardinal 

issues conclusively decided by lower Appellate Court 





' xvii 
Civil Procedure Code—contd. 


~Suit remanded for fresh trial—Decision is decree 

and is appealable, 

Where the decision of the lower Appellate Court 
conclusively determines, 30 far as that Court is 
concerned, some at least of the cardinal igsues in 
the suit and remands the case for new trial, the 
decision fulfils the provisions of the definition of 
the degree and is therefore appealable. SHEOLAL 
V. JUGAL KISHORE Nag. 566 

O. XLI, rr.23,s88.151,115—Order of remand 
not falling under O. XLI, r. 23—No appeal lies 
even if Judge purported to act under that rule. 

No appeal lies unless the right has been expressly 
conferred by statute. So far as remands are con- 
cerned, an appeal lies only when the remand is under 
O. XLI, r. 23, Oivil P. C. It follows that there can 
be no appeal from an order emapd unless it falls 
under Ô. XLI,r. 23, or unless it can be said to 
amount to a decree within the meaning of s. 2 (2). 
It is impossible to hold that an order of remand 
which does not and cannot fall within the purview 
of O. XLI, r. 23, must nevertheless be deemed to 
have been one under it Simply because the Judge 
purported to act in accordance with’ ite provisions. 
The rights conferred are ones of substance and 
cannot be enlarged or whittled down by what 
Judges do or purporttodo. These rights go to the 
very roots of the Court’s jurisdiction, Wherg there- 
fore an order of remand does not fall under O. XLI, 
T. 23, no appeal lies even ifthe Judge has purported 


to act under O. XLI, r. 23. SHEOLAL vw JUGAL 
KiısgoRe Nag. 566 
—— — Q. XLI, r. 27. Sre Civil Procedure Code, 

1908, s. 107 215 


=—---~0O. XLIV, r. 1. Ser Civil Procedure Uode, 

1908, O. XXXIII, r. 1 722 
O. XLV, r. 8—No order under r, 8—Federal 

Court, if can ezercise jurisdiction. 

Obiter per Varadachariar, J., Sulaiman J., contra. 
—Though the scheme of O, XLV implies that, till the 
High Oourt makes the order under 7. 8, declaring 
the g@ppeal admitted it still retains a measure of 
control over the proceedings, such an order is not a 
condition procedent to the exercise of jurisdiction by 
the Federal Court. LACHMESRWAR PRASAD SHUKUL v., 
KESAWAR LAL F C659 

E Sch. lil, Para. 11 —Mortgage-decree—HBzecu- 
tion proceedings—Judgment-debtor executing fresh 
mortgage of suit property with Collector's permis- 
sion, to satisfy decree—Subsequent mortgage of 
same property without Collector's permission is 

e goid—Personal liability co% mortgagor in sub- 
sequent mortgage is not affected—Subsequent mort- 
gage falls within words ‘discovered tobe roid” in 

a. 65, Contract Act. 

In the executi®n prcceedings of a mortgage decree 
before a Collector a fresh mortgage of the suit pro- 
perty was executed with the Collector’s permission, 
by the judgment-debtor, to satisfy the decree, 
Bus no permission fora subsequent mortgage of 
the same property was obtained: 

Held, that the subsequent mortgage was void, 
The fact that thetransaction was beneficial to the 
mortgagor did not affect the invalidity and in view 
of the clear terms of Para, 11, Sch. 111, Civil P. O. 
it could not be said that the subsequent mortgage 
was an extra judicial proceeding and no sanction 
was mecesSarye ° 

Held, also that the personal liability of the mort- 
gagor under the subsequent mortgage for the money 
actually paid could be enforced. ẹ ‘ 

Held, fugther that the subsequent mortgage deed 
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fell within the words “discovered to be void" in 
s. 65, Contract Act. Nisar AHMAD Kuan v., MOHAN 
MÊNTOJA PC94 
Civil Procedure Code (Second Amendment) 

(Act IX of 1937), 8. 3—Applicability of amend- 

ment to proceedings other ihan those arising from 

suite. 

Section 3 of Act IX of 1937 which amends s, 60, 
Civil P. O., has application to proceedings other 
than those arising from suits. PLEBIAN Co-0PÈRATIVE 
CREDIT Sooty, LTD. V. ZALOOEBEG BAHADURKHAN 

Sind 31 
s. 3—Application for execution of award 
uncer Bombay Co-operative Societies Act, if 

“ proceeding arising out of suit. 

e An applicati®n to execute an award made under 
the provisions of the Bom. Oo-operative Societies 
Act, 1925, is nota “proceeding arising oul of a 
suit” within the meaning of these words ins. 3 
of Act IX of 1937. Karaost URBAN Oo-OPERATIVE 
Bank Ltp, v. SAHIBDIN ALANDIN Sind 31 


Companiles Act (VII of 1913), s. 195—Depositions 
made under 8-195 and obtained by Official Liquidator 
under r. 174 of Chap. XXXI Original Side Rules, 
are tobe regardsd as private documents —Liquidator 
cannot use them in petition for appointment of 

` Receiver. 

The depositions were made under the provisions of 

8. 195, Companies Act, and obtained by the Official 

Liquidator under r. 174 of Obap, XXXI of the 

Original Side Rules made -by the Calcutta High Court 

under the Companies’ Act. The Official Liquidator 

filed a petition asking that a Receiver be appointed and 
stated init thut the facts elicited by such examinations 
clearly indicated a well designed conspiracy to defraud 
the creditora of the company and also to, keep the 


“business away from their reach ; 


Held, that the depositions so obtained were to be 
regarded as private documents and the Liquidator 
therefore was not entitled to use them for making’ the 
allegationsmade by himin his petition, Kaman 
Becs. (1937) Lro. v. SUNIL Kumar OHATTERJEB | 
Cal, 879 
—— s. 195—Hach defendant deposing under 

8. 195 is entitled tocopy of his own deposition. 

Each of the defendants who has deposed under 
s. 195, Companies Act is entitled to have a copy of 
his own deposition upon his Counsel undertaking on 
his behalf to prevent communication of his deposition 
to his co-defendants or their solicitors or Counsel. 
Kamat Bres. (1937) Lop. v. Senta KUMAR’ ers 

al, 879 


Company—Director authorized by Board of Direc- 
tors to attend to Court proceedings—If can file 
insolvency petition. 

Where one ofthe directors has been authorised 
by a resolution of the Board of Directors to attend 
to all affairs and Court proceedings, he can file 
petition in insolyency because such petition involves 
proceedings in Court. H. M. Hprauim SAIT V, 
METTUPALAYAM NABAYANI BANK, LTD. Mad, 687 
Liquidation — Money deposited as security 

for good behavior of employee, ts trust money and 

not assets. 

Money deposited with a Bank by a person, as 
security for the good behaviour of the employee, 
constitutes trust money in the hands of the Bank 
and does not form part of theaseets of the Bank 
diyifible among its creditors, Msssas. DINSHAW & 
Ca, (BANKERS), LTD, v. KRISHNA PIARY Oudh 178 
Liquidation ~ Realization subsequent to. 





Vol. 191] 


Company—conceld. ° 


liquidation—When liable to charge in respect of 

trust money. 4 

Where the realizations subsequent to the liquida- 
‘tion of a Bank were really only the previously 
existing assets changed into different form and not 
fresh funds which were not part of the assets: 

Held, that they were liable to charge in respect 
of trast moneys in the hands of the Bank. Messrs 
Dinswaw & Co, (BANKERS), Ltp, v. Kersana Prary 
. Oudh 178 

- Winding up — Agreement between company 
and one S that 5 should supply cotton to company 
for spinning and that he should pay spinning 
charges at certain rate; that 8 should make advances 
to company tokeepit goingon gnd that S should 
deduct advances from sum payable by him ke 
spinning charges—Company going into liquidation 

—8 held entitled to deduct advances from sum 

payable as spinning charges. 

A company had not been able to carry on its 
business owing to lack of the necessary funds and 
therefore, the company through one of itg directors, 
entered into an agreement with one S. In general 
terms the agreement was that S should supply a 
certain amount of cotton to the mills in 
order that they might spin it, that he 
was to psy spinning charges at a certain rate and 
that he would advance money to the company to 
pay for their staff and for the purchase of machi- 
.nery and other necessary articles. The arrangement 
was that S should deduct from funds advanced by 
him the spinning charges which he had to pay or 
‘in the alternative that he should deduct his ad- 
vances from the spinning charges, The company 
continued to work under this arrangement, but even- 
tually it went into liquidation : 

Held, that S was entitled to deduct the amount of 
his advances from the sums payable towards spin- 
ning charges,. Mitaan Lat v. OFFIOIAL LIQUIDATORS, 
Aaga BPINNING anD Weavine Mitts Co. LTD. 

All. 458 
Winding up—Debenture-holdera have no 
better claims than company itself. 

The debenture-holders are not bound by anything 
done by the Official Liquidators, but it is obvious 
that they have no better claim than the company 
itself. They have a charge on the assets of the com- 
pany but what those assets are, depends on the rights 
of the company. The debenture-holders can have 
no greater rights than the company from which 
their rights are deriyed, “MITHAN Lat v. OFFICIAL 
LIQUIDATORS, AGRA SPINNING AND WEAVING MILLS Co. 
Ltp, All. 458 
Compromise—Minor—Joins liability under compro- 

mise undertook by minors and majors found tobe 

unenforceable against minors—Mayjors, if absolved 
from liability. 

The mere fact that a joint bond executed as a 
part ola compromise is not enforceable against a 
minor executant of a bond does not absolve the 
major executant from liability. SHEoNANDAN GoPE 
0, SHAHDEO KHATIK Pat. 597 

Parties to compromise cannot disclaim their 
obligations arising under compromise by merely 
raising technical plea that obligee was not party to 
contract, 

Persons giving a solemn undertaking in a Court of 
law on the basis of which certain benetita were gained 
by them and certain penalties avoided cannot sub- 
sequently disclaim ali their obligations arising there- 
from by merely raising a technical plea that the 
obligee was no party tothe contract, especially when 
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the contract was entered into with an official who is 
entrusted by law to safeguard such obligee’s in- 


terests. SURJAN SING I v, NANAK CHAND Lah. 763 
Concubine. Ser Hindu Law 383 
Contempt. Sze also Contempt of Court , 

~—— Publication of comment of pending pro- 


ceedings, when amounts to contempt of Court. 
Inthe cases of contempt of Court by comment on 
pending proceedings the simple question is whether 
the writing Published is calculated to obstruct or 
interfere with the due course of justice, If it is, it 
amounts to a contempt of Oourt. There is a special 
responsibility affecting the editor of a newspaper, 
namely that heis in duty bound always to bear in 
mind the danger of prejudicing the course of justice 
by the publication % articles in his newspaper 
which though innocef? in appearance may easily be 
so read by members of the public as to prejudice the 
course of litigation. The question is not whether 
the publication does interfere, but whether it tends 
to interfere with the due course of justice. The fact 
that the comments do not relate to proceedings 
between third parties but between parties one of 
whom is the newspaper itself, makes no difference, 
Nasır AHMAD v. ANIS AHMAD ABBASI  Oudh 726 
— —— Uncle of minor applying in Allahabad 
Court for his appointment as guardian—Obdjector 
making imputation against character of applicant 
in afidavit—Court finding that tt had no jurisdic- 
tion returning application for presentation to 
proper Court—Application presented before Benares 
Court—Applicant moving Allahabad Court for 
action under 8. 478, Criminal Procedure Code (Act 
V of 1893), on ground that allegations in objector’s 
afidavit were false and also filing complaint 
before Magistrate at Allahabad under s. 590, Penal 
Code (Act XLV of 1850)—Objector contending 
that action amounted to contempt of Court—Instt- 
tution of these proseedings against objector during 
pendency of guardianship proceedings held did 
not amount to contempt of Court. NAN i 
The uncle of the minors made an application in 
the Allahabad Oourt for his appointment as guar- 
dian of the minors. The objector to the application 
made in his affidavit various imputations against 
the character and the conduct of the applicant. 
The Allahabad Oourt, however, found that it had 
no jurisdiction to entertain the application. It was, 
therefore, returned for presentation to proper Court, 
The application was then filed in Benares Oourt. 
The applicant alleging the allegations in the affida- 
vit to be false, mov@l the Allahabad Court unter 
s. 476, Oriminal P. U., and also filed a complaint 
under s.500,1.P.0., before a Magistrate at Allah- 
abad, The objector contended that the action of the 
applicant amounted to contempt of Court : 
Held, as regards the application under s. 476, 
Oriminal P. U, that it did not amount to a contempt, 
So far as the complaint under 6, 509, I. P. 0, was 
concerned, whatever the applicants real motive 
might have been, there was nothing ia his action 
to suggest to the objector that, if he withdrew any 
of his pleas regarding the opposite party’s charac- 
ter, the latter would drop the complaint whjch he 
had preferred under 8. 500, and soit could not be 
said that pressure was being exerted upon the ap» 
plicant in respect to the guardianship proceedings. 
Nor would the objector neċessarily be handicapped 
in the proceedings before the District Judge at 
Benares by the circumstance of a complaint under 
s. 500, having been hled ina Magisirate’s Vourt at 
Allahabad ; a proceeding which, upon g motion by 
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the applicant, would almost certainly be stayed by 
apy .Court competent to do so. The mere act of pre- 
ferring a complaint in the Court of a Magistrate at 
Allahabad under s. 500, in respect to allegations 
which had been made against him in a guardian- 
ship proceeding which was pending in the District 
Judge's Court at Benares did not amount toa con- 
tempt of Gourt. HRISHIKESH SANYAL v. A. P, BAGORI 

All, 641 


e 
Contempt of Court. Srs also Oontempt 
Apology, meaning of—Nature and 
stated, 

An apology is nota weapon of defence forged to 
purge the guilty of their offences. It is not an 
additional insult to be hurled at the heads of those 
who have been wronged. It @@ intended to be evi- 
dence of real contritness,the manly consciousness 
a wrong done, of an injury inflicted, and the 
earnest desire to make such reparation as lies in the 
wrong-doer’s power. Only then is it of any avail in 
a Court of Justice. But before it can have that 
effect it should be tendered at the earliest possible 
stage, not the latest, andeven if wisdom dawns 
only at the appellate stage, the apology should be 
tendered unreservedly and unconditionally before the 
arguments begin and before the person tendering 
the apology discovers that he has a weak cage and 
before the Judge has indicated the trend of his 
mind. Unless that is done, not only is the tender- 
ed apology robbed of all grace but it ceases to be 
an apology ; it ceases to be the full, frank, manly 
confession of a wrong done which it is intended to 
be. Everything depends upon the circumstances as 
well as upon the nature of the apology and the manner 
in which it is tendered. SUBORDINATE JUDGE, FIRST 
Onass, HOSHANGABAD v. JAWAHARLAL Nag. 671 

: Apology offered—Discretion of (Court to 
refuse or accept. 

It does not follow that because an apology is 
offered the Court must accept it and is disarmed, A 
Court can refuse to accept an apology which it does 
not befieve is genuine ; it caneven, when it accepts 
the apology, commit an offender to prison or other- 
wise puoish him, Furthermore, there cannot be both 
justification and apology Thetwo things are incom- 
patible. EMPEROR v. PUBLISHER “DAILY GAZETTE” 
KARBAOHI Sind 519 FB 


Article in newspaper amounting to contempt 

—Printer’s and publisher's liability. 

The printer and publisher of a newspaper in which 
ar article amounting to conte of Oourt appears, 
is liable for the contempt of the Court even if the 
article is written by some one else and he dis. 
associated himself, from it and disapproved it. 
EMPEROR v. PUBLISHER “DAILY GAzRTTE", KARAORI 

Sind 519 FB 

Article in newspaper suggesting abuse of 

power bu Chief Court, desire sn its part to enter 

into conflict with executive Government and invit- 

ing Magistrates to disregard its authority—There 
was held, contemptof Court. 

An article in a newspaper suggesting abuse by 
the Chief Court of its powers, a desire on the part 
of the Chief Uourt to enter into a conflict with the 
executive Govt. ard containing a plain invitation to 
Magistrates to disregard the authority of the Chief 
Cour and to-subordindte themselves to the alleged 
wishes of the executive Govt, ig one tending to 
embarrass the administration of justice, and is 
calculated to create in the minds cf the general 
public graye apprehension shat the Chief Court is 


effect 
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not entitled to public confidence in, its discharge of 
its duties, and itis a clear contempt of Oourt, 
Emperor y. PUBLISHER “DAILY Gazette”, KARAOBI 
Sind 519 F B 
Criticism of Court, when protected. 

Tt is not possible, to say that criticism of a Court 
is protected and can bejustified where there ig no 
good faith, where there are mis-statement and mis- 
representation and where necessarily the Ooart is 
brought into contempt and disrepute. The writer 
cannot claim to act in good taith when he ignores. 
the sources of the trath which were open to him. 
EMPEROR V. PUBLISHER “DAILY GAZETTE", Karaost 

Sind 519 F B 
~—- Duty of Court to preserve ita proceedings 

*from misrepresentations. 

It isaduty of a Oourt, not so much to itself but to 
the public in whose interest it administere justice, 
that it should preserve its proceedings from mis- 
representaticn. There is no distinction between a 
misrepresentation of the action of a Chief Ocurt 
when it exercises its undoubted powers of surerin- 
tendence of Magisteris] Courts under s. 224, Govt. 
of India Act, 1935, and s. 17, Sind-Courts Act, 1926 
and the misrepresentation of the action of the Oourt 
ora Judge in a judicial as distinct from an ad- 
ministrative capacity, provided always that that 
action relates to the administration of justice. 
EMPEROR v. FUBLISHER “DAILY GAZETTE”, KARAOHI 

Sind 519 F B 


Intention of the writer — Contempt, if 
should be deliberate — Technical contempt—Tests 
in such cases. 

An intent to commit contemptis not necessary to 
maintain a conviction. The writer of an article can 
be guilty of contempt without intending to interfere 
with the due course of justice. An article written. 
with the deliberate intention of interfering with the 
due course of justice would be an extremely serious 
matter meriting very serious punishment, He can, 
however, be guilty of writing an article which tends 
to interfere with the course of justice without 
intending so to interfere, The test has always been 
not what the writer intended but what effect the words 
would have upon readers, 

The question of intention is irrelevant in consider- 
ing whether the offence has beencommitted, though, 
of course, it is most important matter in considering 
the appropriate sentence to be imposed. An expres- 
sion of an intention noteto repeat an offence cannot 
affect the question whether the offence committed is 
a serious one requiring action on the part of ‘the 
Court. The fact that no prejudice could result 
from the articles becauss of the warnings which 
are given to the jurors by the presiding Judge at 
the trial cannot afford the opposite party any assist- 
ance, SUPERINIENDENT LEGAL AFFAIRS, BIHAR V. 
MURALI MANOHAR Pat. 834 


Letter sent by party in case to Judge held 
amounted to contempt of Court of serious nature. 
Where a letter was sent by a party to a Judge 

seised of the case while he was still exercising 
jurisdiction in respect of it, containing an imputa- 
tion thatthe Judge acted unlawfully und with a 
view to cause him a loss and containing also a 
threat and an imputation against the Judge's im- 
partiality : 

Held, that it amounted tocontempt of a-serious 
nature, SUBORDINATE JUDGE, First O1ass, HosHANG- 
ABAD V. JAWAHARLAL Nag. 671 
—.—— Petition by Legal Remembrancer—Afidavit 

e 
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in support thereof, should not be sworn by clerk— 

Petition by Legal Remembrancer on behalf of 

Government — Propriety of — Powers of Legal 

Remembrancer inthis behalf — Powers of High 

Court—If can deal with matter suo motu — Con- 

tempt of Subordinate Court — High Court on its 

own motion can isaue rule, 

Where a petition for prosecution of a person for 
contempt of Court is made by the Legal Remem- 
brancer and is presented by the Advocate-General, 
the affidavit’ in support of the petition, should be 
sworn to by some responsible officer. Itis not proper 
that an affidavit in a case of this kind should be the 
affidavit of a clerk. 

In the Province of Bihar the positign of the Legal 
Remembrancer is governed by certain rules which® 
have béen published by the Govt. He isthe Chief 
Law Officer of the Govt. and it is his duty to 
superintend and advise on the conduct of all htiga- 
‘tion, criminal and civil, to which Govt. may be a 
party or with which Govt. is in any way concerned. 

- He is also ex-officio Public Prosecutor in all cases 
coming before the High Court of Judicature at Patna 
or before any other Oourt in the province. Further, 
as Chief Law Officer of the Govt, it is the duty of 
the Legal Remembrancer, in criminal matters to in- 
struct the Govt. Advocate when necessary in relation 
to cases coming before the High Oourt. The defini- 
tion of his duties given in the Govt. Rules are wide 
enough to empower him in a case of contempt of 
Court to move on behalf of the Govt. or the Governor 
and to instruct the Advocate-General to carry on 
proceedings for ‘contempt in the High Oourt. But 
in any event under cl. 28 of the Letters Patent 
(Patna) Divisional Bench has power to issue a rule 
to show cause on its own motion against committal 
for contempt. The powers of the High Oourt with 
regard tothe contempts of Subordinate Courts are 
precisely the same under s, 2 (1), Contempt of Courts 
Act as its powers with regard to contempt of itself. 

Consequently, even if the application by the Legal 
Remembrancer is not a properly constituted applica- 
tion, the High Oourt can take notice of the contempt 
alleged and of its own motion issue the rule. Asthe 
Court can issue a rule of its own motion, the rule would 
be effective even if the reason for its issue isan ap- 
plication filed by a person not entitled to fils 
it. 

Any act dona or writing published, which is 
calculated to interfere with the due course of justice, 
is a contempt of Court, and Writings prejudiciag the 
public for or against a party are similarly contempt, 
No intent to interfere with the due course of justice 
or to prejudice the public need be established if the 
effect of the article or articles complained of is to 
create prejudice or is to interfere with the due course 
of justice. It is of the very essence of the offence 
that proceedings should be pending when the articles 
were published. It is not necessary that the accused 
should have been committed for trial or even for 
him to have been brought before a committing Magis- 
trate provided that he had been arrested and was in 
sustody when the articles were published. SUPER- 
INTENDENT LEGAL AFFAIRS, BISAR v. MURALI MANOHAR 

Pat. 834 
Punishment—No apology — Offence not 
serious — Punishment of fine. 

Held, on facts that the article amounted to contempt 
of Subordinate Court, but though the contempt was 
not of a serious kind yet in view of the fact that the 
opposite party had expressed no regret but ie- 
sisted throughout thet he had not committed any 
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offence and no apology was offered, it was a case in 
which punishment must be inflicted. 

(Opposite party was sentenced to pay a fine of ons 
hundred rupees and also the costs of the proceed- 
ing, andsin default of payment of the fine simple im- 
prisonment for a period of one month.] SUPERINTEN- 
DENT LEGAL Arrairs, BIHAR v. MURALT Manorar 

Pat, 834 
——— Right gf Chief Court to punish contempt of 
itself. 

The Chief Oourt of Sind has aright to punish ina 
summary way contempt of itself. EMPEROR v. 
Posttsoer “DAILY Gazeite”, Karaoar Sind519F B 

Scandalizing Court, is its contempt. 

Scandalizing the Court amounts to contempt of 
Court. It is immateria whether the attack on the 
Judge is with retérence toa casa about to be tried 
or actually uader trial or recently adjudged: in 
each instance the tendency is to poison the fountain 
of justice, to create distrust and destroy the con- 
fidence of the people in the Oourts which areof 
prime importance to the public in the protection of 
their rights and libarties. And the offence is in no 
way mitigated when the attack is not upon a parti- 
cular Judge but upon the Court as a whole, indeed, 
upon all the Judges. Contempt may be committed not 
only as regards pending cases but also as regards 
cases wich may be filed, and contempt is not only 
committed when there is a detailed discussion of the 
facts and merits. but when, for instance, some pre- 
sumptuous person states that the case of one party ia 
sound in law and fact before such case is heard and 
decided. EMPEROR v. PUBLISHER “DAILY GAZETTE", 
KARAOHI Sind 519 FB 
- Summary jurisdiction in contempt—Exercise 





of. 

Summary jurisdiction in contempt isa powerful 
weapon in the handsof the Oourtand is to be used 
sparingly, But itsuse must inlarge part depend 
upon those who by their misconduc’ invite its ap- 
plication. EMPEROR v. PUBLISAER “Dany Gazerra” 
Kapaoar Sind 519F B 
Contempt of Courts Act (XII of 1926),s. 2 (1)— 

Comment on incident which had resulted in com- 

mitial of person — When amounts t3 contempt. 

The writer is entitled to comment ani comment 
severely upan incidents which be thioks deserve 
comment, If his comment is unjustified, persons 
injurei by such comment have ample redress un jer 
the law of India. Where the articles consisted of 
criticism, no matter haw sevare, of what had happened 
in the past and what w. then happening no offence’ 
of contempt would have baen oom:nitted. Where, 
however, there ara references to the incident which 
has resulted in the commitment of a g3rson and thess 
references do tead to prejudice the case of such a 
person and do tend to interfere with the due course 
of justice it amounts to contempt. To say that a 
certain incident has horrified the entire province 
must, prejudice the person who is standing his trial 
as a result of this incident, 

There can be no doubt that a Court need not and 
should not interfere in all cases of contempt. Itis a 
very arbitrary method of dealing with an offenceand 
contempt proceedings should be sparingly instituted 
and a person should not bs convicted unless it is essen- 
tial in the interests of justice that he should be. A 
mere technical contempt of Oourt is not -eufficien? to 
warrant interfering and convicting the party, There 
must be something more than a mere technical con- 
tempt, there must be substantial contempt: that is 
something which tends ia 4 substantial manner to 
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interfere with the course of justice or tends sub- 
stantially to prejudice the public against the person 
who is standing his trial. SUPERINTENDENT LEGAL 
AFFAIRS, BIHAR v. MURALI MANOHAR Pat, 834 
— 8. 2 (3)—Prohitition in—Scope of. ° 

The prohibition contained in s. 2 (3) of the 
Contempt of Courts Act refers to offences punishable 
as contentpt of Court by the I. P. O., and not to offences 
punishable there otherwise than as gontempt, and 
so that forms no bar even if the subject-matter of 
the proceedings amounts to an offence punishable 
under the I, P. O. SUBORDINATE TUDGE, First ULASS, 
-HoSHANGABAD 9. JAWAHARLAL Nag. 671 

s. 3 Proviso—Tendering of apology at late 
. stage—Effect. 

It is true that the proviso jø s. 3 of the Contempt 
of Courts Act, contemplates an &pology at a late 
stage. But where the accused takes such action a8 
any reasonable man must realise to be likely to 
prejudice the trial of a case und where instead of 
apologising at the earliest opportunity he or his 
Counsel contends most serenuously that no contempt 
has been committed, his apology tendered ata later 
stage can only be regarded as an after-thought put 
forward in the hope of avoiding the wrath to come. 





Nastae AHMAD v ANIS AHMAD ABBASI Oudh 726 
‘Continulng wrong. Sve Limitation Act, 1908, 
s. 23 42FB 


Contract—Construction — Building contract—Con- 
tract held not lump sum but rate contract. 

"In accordance with a contract with a owner of a 
house a contractor undertook to construct a house for 
the owner in accordance with the plans, sections, 
elevation and specifications signed by both the parties, 
The owner was to pay to the contractor for the work 
actually done according to the rates provided for 
. various items in the schedule of rates and in case of 
items of work for which no provision was made in 
the said schedule, the contractor was entitled to be 
paid market rates or the actual costs with an estab- 
lishtfent charge of 5 per cent. and a profit of 10 per 


cent : 

` Held, that although theschedule of work described 
as ‘estimate’, mentioned the amount of work to be 
doneand the amount of materials to be supplied it 
did not indicate that the contractor undertook to build 
the house ona lump sum basis. The contract was a 
measure and value or rate contract and not a lump 
gum contract, PANOJANAN GANGULY v. Kartpapo 
BANERJEB P Cal, 739 
Debt contracted in Bombay discharged under 
C. P. Debt Conciliation Act (II of 1933)—Such 


discharge is no answer to suit filed in Bombay to _ 


recover the dele. 

Where questions arise as to whether the incidents 
of a contract should be governed by the lawof one 
country or of another, the general rule is that all 
the rights and incidents arising under the contract 
are governed by the proper law of the contract, and 
the law of the contract isthe law of the place where 
the contract was made. Where the law of one pro- 
vince of British India is distinct from the law of 
anotifr province, thetwo provinces must be regard- 
ed for the purposes of this rule as foreign countries 
inter se. Oonseqtently where a debt contracted in 
Bompay Presidency has been declared to be dis- 
charged under O. P. Debt Conciliation Act, this dis- 
charge is no answer toa suit filed in a Court in 
Bombay Presidency to recover the debt. SHANKAR 
VISHNU BURHANPURKAR V. MANEKLÊL HARIDAS GUJRATHI 

7 DT e ° Bom. 653 


INDIAN CASES : 


[1941 


Contract—concld, 





— Executed — Statutory prohibitions are not 
subject to common law exceptions, 

Statutory prohibitions are not subject to the com- 
mon law exception of executed contract. Hence a 
contract though executed must be deemed to be void 
cn the ground of failure to comply with statutory 
provisions relating to the manner in which it shall be 
made, BucmBao METHARAM v. DISTRICT LooaL Boarp, 
HYDERABAD (SIND) \ Sinad 768 

Parties may agree thatone of them should 
drop out and third person assume benefit and 
liabilities of contract—Third party’s consent need 
not be express. ` 

Tt is true generally speaking, “that, although the 
benefits of a cgntract are transferable, its burdens 
“are not. It is equally true thatthe parties to a con. 
tract may agree that one of them.should drop out and 
a third party assume the benefits and liabilities of the 
contract. The [consent of the third party to assume 
these benefits and liabilities need not be express, and 
it may be inferred from conduct. JAIRAM VALJEE V. 
INDIAN IRON & STEEL Co, LTD. Cal. 847 


Siranger's right to enforce—Bank going into 
liquidation — Misfeasance praceedings by Official 
Liquidator against director and manager compro- 
mised on their undertaking to satisfy claim of 
depositor of bank —On default, suit by depositor 
against manager and director — Maintainability 


of. 

enn bank went into liquipation and the Official 
Liquidator took misfeasance proceedings against the 
defendants who were the director and the manager 
and in the course of those proceedings, the defen- 
dants effected a compromise with the Official 
Liquidator by which they undertook among other 
things "to adjust or satisfy any claim” of one of the 
depositorsof the bank among others and to indemnify 
the Official Liquidator against any such claim, A 
decree was passed in the terms of the compromise. 
The defendants having made default in satisfying the 
claim of the depositor he instituted a suit against the 
defendants : 

Held, that the Official Liquidator who entered into 
a compromise with the defendants was representing 
all the depositors, creditors and share-holders of the 
Bank and was in a wey acting as theiragent, It 
could not be argued therefore that the plaintiff 
was a perfect stranger to the agreement and 
did not come within the ambit of tbe well re- 
cognized exception based either on the ground that’ 
he claimed through a party tothe contract or on that of 
agency, even if it be not possible to hold that an ex- 
press or implied trust was created in his favour. The 
suit was therefore maintainable. SURJAN SINGH v. 
Nanak CHAND Lah. 763 


Contract Act (IX of 1872), s. 19— Vendor failing 
to disclose that land had already been leased but: 
representing that vendee, could take immediate 
posseasion—Sale, if voidable—Ahbsence of due 
diligence on part of vendor, ij defence. 

Where a vendor has deliberately made a false 
statement with the object of concealing the 
true position with regard to property, the vendee 
under English Law is not put upon enquiry. 
There isfno reason whatsoever for thinking that 
the Legislature intended to depart from the Woglish 
Law when it inserted the exception to s. 19, Oon- 
trach Act. 

Where a vendor had deliberately concealed from 
a ‘purchaser the fact that he had already granted a 
lease, of the property sold, but had represented that 
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the vendee could take immediate possession and cul- 
. tivate the land, the sale is voidable and theeabsence 
of exercise of due diligence on the part” ofethe 
vendee, is no defence open to the vendor. Koppartul 
VENKATARATNAM v. PALLETI SIVARAMUDU Mad. 25 
s. 23—Lease of tolls by Government— 

Assignment without Collector's previous per- 

mission prohibited by the terms — Agreement 

to assign without permission, whether offends 

against s. 23. 

Where the termsof a lease of tolls from Govt. 
prohibit an assignment except with the previous 
leave ofthe Collector and empowers the Oollector 
to revoke the lease or to impese penalty against 
breach ofany of the covenants by the lessee, an 
agreement to assign the lease without previoys 
permission of the Oollector would offend against 
the covenant in the lease and not against the pro- 
visions of law as contained in s.23, Contract Act. 
BHAGWANT GENUJI GIRME v. GANGABISAN RaM@oPAL 

Bom. 806 
$. 23—Public policy—Meaning explained. 

The law will always encourage freedom to contract. 
As ordinarily understood, ‘public policy’ is that 
principle under which freedom of contract or 
private dealings is restricted by law for the good of 
- the community, Undoubtedly it isa variable thing and 
it must fluctuate with the circumstances of the time. 
But it is still an untrustworthy ground for legal 
decision and it must be resorted to within the 
prescribed limits, In other words, the Court cannot 
invent a new head of public policy. Bua@want 
GENUJI GIRMEV GANGABISAN Ramaopan Bom. 806 
- $. 23—Public s1le—Combination of persons 

not to bid agatnst one another, whether offends 

against public policy—Government party to sale 
and sale proceeds to be credited to public revenue, 
effect of. 

A partnership formed solely with a view to 
take toll contracts at a public auction is in itself 
not illegal, The principle of public policy cannot be 
made to apply in its result to acombination of 
persons who agree not to bid against one another 
at a public sale held for farming out public revenues. 
‘A combination which is legal in one cage would 
not be illegal merely because Govt. isa party to the 
sale, or that the proceeds ofthe sale would be 
‘credited to public revenues or that it might result 
in a possible loss tothe Govt. Nor can the com- 
bination be regarded as other than innocent merely 
because it discouraged cempetition amongst the 
partners themselves, 8uacwanr GENUJI GIRUE v. 
GANGABISAN RAMGOPAL Bom. 806 

8. 23 —Section is notconcerned with motive 
but is confined to object of trangaction—Loan 
by Hindu to bribe an officer—Subsequent mortgage 
in favour of third person to pay off loan— 

Mortgage loan held, not opposed to public policy— 

Mortgagor’s sons could, however, trace back original 

loan and impeach mortgage loin as for illegal or 

immoral purpose. 

In Order of Reference.—Section 23, Contract Act is 
not concerned with motive. If confines the Court 
to the object of the transaction and not to the rea- 
sons or motives which prompted it. Ths law does 
not prevent even the most degraded of men from 
having their own friends and from receiving gifts 
from them whatever the motive of the donors may 
be, provided the object is not to induczor encourage 
the commission of an illegal or an immoral ə act. 

‘A certain amount was borrowed by X, a Hintlu 
from Y for bribing certain officer and after the officer 
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was bribed X borrowed From Z in ordef to 
off Y and executed a mortgage in Z's favour : 

Held, that the purpose of the loan was not to 
effect an illegal purpose. Such illegal purpose as 
had been effected had been effected. It was at 
worst ‘a loan designed to enable the borrower to pay 
back a lender who could not have sued the bor- 
rower in a Court of law successfully. This was no 
more contrary to public policy than would be a 
loan to a borrower to enable that borrower to make 
a gift. The mortgage was not, therefore, void on 
account of public policy. The fact that Z took as 
security of title a number of documents from X for 
the ordinary loan and regarded the transaction ag 
queer did not make it contrary to public policy. 

Held, further, that quite different considerations 
arise as regardg the @ons of the mortgagor who can 
trace back this lcan in order to test whether it 
was aloan that fell within the prohibition prevent- 
ing alienations for illegal or immoral purposes. 
KASHINATH Vv, BAPURAO Nag. 241F B 
s. 49—Section 49 does no apply to pro-note 

which is silent as to $lace of repayment—In 

such case place of repayment ts where creditor 
resides, 

Section 49, Contract Act does not apply to a pro- 
missory note which is payable on demand and which 
is silent ae tothe place of repayment and a fortiori 
the Common Law rule applies, and it being necessary 
for the debtor to seek out his creditor and pay him, 
in the absence ofany sgreed place for payment, the 
place of repayment must be deemed to be the place 
where the creditor resides. The Court at such place 
has therefore jurisdiction to entertain the suit on the 
pro-note, SRILAL SINGHANIA V. ANANT LAL MONDAL 

Cal. 52 

S. 51—Readiness and willingness to per- 
form includes capacity to perform or proper 
arrangements for securing purchase money— 

Suit for damages by buyer—He must prove that 

he was ready and willing to perform, 

Readiness and willingness to perform ingludes 
ability to perform. In asuit by the buyer for 
damages for breach of a contract for sale of goods it 
is incumbent upon him to satisfy the Court that he 
was ready and willing with the money or had the 
capacity to pay for the goods or that he had at all 
events made proper and reasonable preparations 
and arrangements for securing the purchase money, 
When, therefore, the buyer is proved to have been 
in a state of acute financial embarrassment on the 
last date of cover sane could not have paid fer 
the goods bought ifthe seller had delivered them 
to him, the buyer cannot be said to have been 
ready and willing to carry out his part of the con- 
tract and the seller is, therefore, a®solved from his 
liability under the contract. JAGANNATH SAGARMAL v. 
J, J. AARON Rang. 766 
—— Ss. 69—“Interesied in the payment of 

money”, scope of. 

In s. 69, Contract Act, the words “interested inthe 
payment of money” may include the apprehension of 
any kind of loss or inconvenience or at any rate, 
any detriment capable of being assessed in money, 
JAGAR Nata PRASAD v, CHUNNI LAL ° Al? 647 

8. 189—Goods perishable or perishing— 

Agent is entitled to deviate from his instructions 

as to time or place at which they are to dg sold 

—Agent is protected under s. 189 in subsequent 

suit by principal for damages, 

Section 189, Contract Act is meant to protest the 
agent, if, for the Burpoges of safeguarding the ia- 


pay 
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terests of his principal, the agent does certain acts 
without any express instructions from the principal. 
In such a case the agent is exempted from all liabi- 
lity, if his acts are the acts of a man of ordinary 
prudence and are performed at the time of an emer- 
gency. The agents are ordinarily expected to carry 
out the instructions of their principals in all res- 
pects., If, however, the goods are perishable or 
perishing, the agent is entitled to deviate from his 
instructions as tothe time or pricaeat which they 
areto be sold, If the principal thereafter sues the 
agent for damages as a result of his selling the goode 
without the principal's instructions, the agent is 
protected under s. 189, Oontract Act. HARKISHEN 

SINGH v. NATIONAL BANK OF INDIA, LTD., AMRITSAR 
Lah. 263 
s. 222—Principal@and ,agent—Agent, if 

can call upon principal for account. 

An employer can call upon his agent for an 
account, butan agent cannot call upon his employer 
for an account. MAHADEYI v. P. P, Sankara MENON 

Mad, 598 
Converslon—Contract By A. with Bin writing for 
sale of rice-—Paddy sent to R's mill for milling— 

R with notice of sale of rice milled by him to B 

withholding its delivery toB and delivered them to 

A—R's action held amounted to conversion and R 

was liable for damages—Sale of Goods Ac, (III of 

1930), s. 23. 

A entered into a written contract for sale of rice 
with B. The paddy was sent tothe mill of R for 
milling. R who had notice that the rice milled by 
him were sold by A to B and were to be appropriat- 
ed tothe contract between Aand B, withheld the 
delivery thereof to B ona requisition by Ato the 
effect that the sale price had not been paid. R sub- 
‘sequently delivered the ricetoA: | 

Held, that the property inthe rice passed to B 
by virtue of s. 23, Sale of Goods Act, after appro- 
priation of rice to the contract and B became the 
owner thereof notwithstanding the non-payment of 
sale price by him, Hence, the delivery of rice by 
R to A with notice of sale and knowledge that A 
was going to sell itto the third person amounted 
to conversion and R was, therefore, liable for 
damages. K.J. Patsy v, T. K V. R., V. UHETTYAR 

Rang. 532 

Co-operative Socletles Act (I! of 1912), Rules 
under, r. 15 :7) (Madras)—Hzecution — Award 
filed in Civil Court under r. 15 (7) (c)—Limitation 

‘Act (1X of 1908), Arts. 182, 181 — Article applicable, 
e An award under the Oo-og#rative Societies Act 
attracts all the provisions of the Civil P. O., in the 
matter of execution. If it attracts all the provisions 
of the Code with regard to execution it must, of 
necessity attrac the provisions of the Lim. Act 
which apply to the execution of decrees, The award 
when it is filed has to be executed as a decree of 
the Court and in effect it becomes a decree of 
the Court. As the provisions of the Civil P. O. 
the provisions of s,48 of the Oode must apply. 
Section 48 provides that a decree shall run for 
a period of twelve years, provided, of course, 
that gteps in execution are taken at intervals of not 
more that! three years as required by Art. 182, 
Lim, Act. If 5 .4¢ applies, it follows that the ap- 
propriate Article is 182 and not Art. 181, If art. 182 
doese not apply but Art. 181 does, there would 
be a conflict as Art. 181 fixes a period of three 
years and s, 48 a period of twelve years. 5. V. 
Bussa Rao v. CALICUT Co-0oPERATIYE URBAN BANK, 
LTD., OALIGUT ` : Mad. 226 
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Co-sharer—Adverse possession—One co-sharer trans- 
ferring property—Pailure of transferee to establish 
that denial of title and ouster were brought to 
knowledge of the co-owners—Transferee's possession, 
af ddverse to other co-owners, . 

The possession by one cossharer is possession on 
behalf of all the co-sharers in the absence of ouster 
or repudiation of title, and the fact that the non- 
possessing co-sharers were not in receipt of profits 
will not suffice to establish adverse possession as 
against them. 

The principle of law based on the mere fact of co- 
ownership would apply with equal force to a trans- 
feree from a co-owner, who steps into the shoes of his 
vendor. A co-owner has no daty cast upon him to 
watch the conduct of another co-owner and be on the 
look-out to find out the extent of the. shara purported 
go be transferred by him, and to intervene if more 
than the real share has been transferred. He is 
entitled to assume that the permissive nature of the 
possession has passed on to his co-owner's transferee 
who has now become the co-owner in place of the 
original co-owner. Of course, if the assertion of 
title to the whole is brought tə his knowledge and 
it is accompanied by his ouster and exclusion, 
adverse possession would then commence as against 
him. The burden therefore would be on the trans- 
feree to establish that the denial of tithe and ouster 
were brought to the knowledge of the other co-owner 
and inthe absence of such proof he would not be 
able to perfect his adverse possession, HAIDER Husain 
v. MOHAMMAD SUBHAN Kuan All. 602 


Suit for village profits and rent suit, dis- 
tinction—S. 116, Evidence Act (I of 1872), whether 
precludes person from questioning another's. title 
as his co-sharer. 

A suit for village profits does not stand on the 
same footing as a suit for rent to pay which isa 
recurring liability, A suit to recover rent proceeds 
onthe relationship of landlord and tenant, irreg- 
pective of the title of the landlord. That is not 
so in a suit for village profits, in which the very 
right of ths claimant to profits is his title, that is 
the fact that he is a proprietor. Section 116 of 
the Evi, Act estops a tenant from disputing his 
landlord’s title but it does not preclude 8 person 
from questioning the title of another person who 
claims to be his co-sharer, BALA Ram v. KEWAL 
Rau Nag. 881 


Costs—Discretion of Court—Decision with regard 
to costs, when can be reversed—Purchaser of part 
of mortgaged property held liable for costs of mort- 
gage surt. 

Wide powers of discretion are given toa Judge 
when considering the question of costs. His discre- 
tion must be exercised judicially and must be in 
accordance with general principles of law. And 
before a decision in regard to costs is reversed it 
must be shown that the order has been made con- 
trary to a proper exercise of discretion and general 
principle of law, 

The purchaser of a part of mortgaged property 
undertook to pay off the entire mortgage money. 
On default in payment the mortgagee instituted a 
suit upon the mortgage against the mortgagor and 
the purchaser : 

Held, that the purchaser was liable for the costs 
of the suit, although there wasno privity of con- 
tract as between him and the mortgagee, since it 
was through his failure to carry out the terms of the 
agreement that the mortgagee was compelled to 
sug. M. RAGHAVAOSARIAR V. PoNNUSWAMI MUDALI 

Mad, 805 
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Court-fees—Suit for damages for breach of contract 
—Application to amend plaint and claink higher 
amount rejected —Sutt decreed— Plaintiff appealing 
on ground ihat amendment application was 
wrongly rejected — Court-fee on deeretal amount 
în appeal held valid — Court-fee on amended 
plaint could be paid only if plaintiff succeeded in 
appeal, 

In gsuit for damagesfor a breach of a contract 
the plaintiff sought an amendment of the plaint by 
claiming a higher amount, but the application was 
rejected. After the decree in the suit in favour of 
the plaintiff, the plaintiff went in appeal on the 
ground that his application for amendment was 
wrongly rejected: 

Held, that tha plaintiff was erftitled, for the 
purposes of the appeal, to pay court-fee on the 
amount of the decree appealed against and could be 
called upon to pay court-fee on the amended plaint 
only if he succeeded in appeal. BHAGWANT GENUJI 
GIRME v. GANGABISAN RAMGOPAL Bom. 806 


Court Fees Act (VII of 1870), s. 7 (Iv) (pi— 
Oudh Civil Rules, r. £68, cl, III — Appeal in 
suit under s. 33, U. P, Agriculturists' Relief 
Act (XXVII of 1934) — Valuation — Court-fee 

` payable. 

An appeal in a suit under s. 33, U. P. Agri. 
Relief Act isto be valued according tothe provi- 
sions of s. 7 (iv) (b) of the Court Fees Act, and the 
court-fee is to be ‘ paid accordingly, Suits are 
deemed, under cl. III of r. 268, Oudh Oivil Rules, 
to be suits for accounts for the purposes both of 
the Oourt Fees Act and the Suits Valuation Act. 
The appellant can value the appeal at a reasonable 
amount and pay ad walorem court-fees on that 
amount, where he does not seek modification of the 
decree of the Court below to the extent of a specific 
amount. BHARAT SINGH Vv, CHHOTEY SINGH Oudh 732 
S. 7 (IV) (dj)—Suit for permanent injunction 

by occupancy raiyat, against unrecognized trans- 

feree of under-raiyati interest from korfa tenants 
or against sub-tenant holding under them 
restraining him from building permanent stru- 
ctures and also for mandatory injunction directing 
him to remove permanent etructures, if governed by 

8. 7 Civ) (d). 

Plaintiffs instituted a suit for a permanent in- 
junction restraining defendant No 1 from building 
any permanent structure on the disputed land and 
also for a mandatory, injunetion directing defendant 
No. 1 to remove the pérmanent structure which had 
already been built on the suit land. In the plaint the 
plaintiffs alleged that defendants Nos. zto 9 were 
korfa tenants in respect of the suit land, the plain- 
tiffs themselves being occunansy raiyats and that 
defendant No, 1 was either an unrecognized trans- 
feree of the under-raiyati interest from defen- 
dants Nos. 2 to 9 or was a sub-tenant holding under 





the said defendants. In either view of the case,” ` 


defendant No.1 had no legal right to build perma- 
nent structures on the land: 

Held, that the suit was governed by the provisions 
of s. 7 (iv) (d), Oourt Fees Act. BINoDE Bg JARI 
MUKHERJEE v. K, O. Biswas & Oo. Cal. 381 
—— 8.7 (iv) (f) Sse U. P. Agriculturists’ 

Relief Act, 1935, s. 33 337 FB 

- 8.13 Proviso—Remand not covering whole 
subject-matter of auit—Refund of whole court-fee 

paid, if proper. . 

Where the remand order has not covered the wifole 
ofthe subject-matter of the suit according to the 
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provisions in the proviso to s. 13, Court Fees Act an 
order directing refund of the whole of the court-fees 
paid on appeal is wrong, SHEOLAL m. JUGAL KISHORE 
Nag. 566 

Sch. I, Art. 1—“ Counter-claim”, what is— 

Held, that defendants written statement did not 

plead counter-claim and was not required to be 

stamped. 

A “counter-claim " is a crogs-action brbufht by 
the defendanjs against the plaintiff and as such the 
defendants must ask for some kind of relief against 
the plaintiff. A pleading which asks no cross relief 
against a plaintiff either alone or with some other 
person is not a “‘counter-claim.” 

A share-holder of a company brought a 
suit against the company for injunction al-- 
leging that the company had. no power of sale 
over his shares*in respect of its disputed claim. 
The defence of the company was that it had the 
power of sale over the shares of any of its share- 
holders in respect of any of its claims, disputel or 
otherwise, against the said share-holder. The whole’ 
question for decision was evhether the company had 
such a power of gale or not: ` 

Held, that the written statement did not plead a 
counter-claim and consequently it did not require 
to be stamped. U Ba PE v, SUN Press, LTD. 

i : - Rang, 644 
=~ —— Art.l, Sch. H, Art. 17 (Hl)—Suit 

for declaration that decree is void and illegal — 

Court-fee payable. 

Where the plaintiff files a suit for a declaration that 
a certain decree is void and illegal, the declaration 
involves a consequential ‘relief of setting aside the: 
decree and relieving the plaintiff from the obligation- 
arising thereunder, and he is litble to pay ad.valorem 
court-fee on thée-valuation of the suit under Art, 1, 
Sch. I of the Court’ Pees Act and not a declaratory 
fee -as given in Sch, II, Art,-17 (141). BIRENDRA KUMAR 
v. Pansa DEVI Oudh 413 


——_-- Art, 12, as amended In Central’ 
Provinces In 1935— Words “any debt or secyrity” 

means individual debts andindividual securities 

— Interpretation of statutes— Fiscal statute. 

The words “any debt or;security” in Art. 12, 





Sch. I, Court Fees Act - as amended by Court 
Fees (O P, Amendment) Act, 1935, cannot 
be interpreted as referring to anything except 


individual debts and individusl securities. It 
would be repugnant: to the subject to read ‘any’ 
in the sense of ‘all’and s 12 of the O. P General 
Olauses Act can he no application to suchea 
case. Even ifthe phraseology gave rise te doubt 
the benefit ofthat doubt would have tobe given 
to the subject rather thanto the State in dealing 
with a fiscal Act. DPREMALABAI v. Priya KUMARI 





Nag. 731 

—__—_—_- — Art.17 (IID, Sch. H. Sze U. P. 
Agriculturists’ Relief Act, 1933, 5. 33- 337FB 
—— Sch. |l, Art. 17 (IH). Sze Court Pees Act, 
1870, Sch. I, Art. 1 A 413 


CriminalPiocedure Code (Act V of 1898) Pre- 
ambte—Criminal Procedure Code, how far exhaus- 
tive— Absence of provision on particular mêtier— 
Powers of Court in such casz, 

The Oriminal P. O, is exhaustive only with regard 
to matters specifically dealt with by it. Absqnce of 
any provision on a particular matter does not mean 
that there is no such power, and the Oourt may act 
on the principle that every procedureshould be under- 
stood as permissib® till it is shown to bo prohibited by 
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law. Hanspas Hagsiwan BHATE v. KING-EMPEROR 


Nag. 636 
8.14 (6)— Order under s. 144 expiring— 

Local Government cannot resuscitate it by extension. 

Section 144, Criminal P. O., does not permit the 
Local Govt. to resuscitate an order under 8. 144 
which has expired end is no longer in force, by 
extending it. OHANAN SINGH v. EmPerRoe Lah.162 

8.54—Village chaukidar, if a Police 

Officer within meaning of s. 5'. . 

The village chaukidar has the limited powers of 
arrest provided under s. 27, Village Administration 
Act, and has not the full powers of arrest of a Police 
Officer laid down ins. f4, Oriminal P. O. He can- 
not be regarded as a Police Officer within the meaning 
of 8. 54. JOGRAJ MAHTO p. Emperor Pat. 590 
——- 5,77. Sem (UriminaMProcedure Oode, 1898, 

5. 83 605 





5. 83—Ezercise of powers under s. 83. 

“The power of directing the arrest of some person 
at a place outside the local limits of the jurisdic- 
tion of a Court, particularly when that place is far 
removed from the local limits, is one which should 
be exercised with the utmost circumspection. In re 
SacaRaMaL KBEMRAJ Bom. 605 
——- 88. 83, 77—Warrant to be executed out- 

side local limits of jurisdiction of Court issuing 

it—S. 83, if overrides 8. 77 

Section 83, Criminal P. O., in the case of a” war- 
rant to be executed outside the local limits of 
jurisdiction of the Oourt issuing it, would override 
the express direction of 5. 77, that a Presidency 
Magistrate must direct the warrant toa Police 
Officer. In re SAGARMAL KHEMRAJ Bom. 605 
_— 88.83,186—Warrant of arrest giving 

only names of accused addressed for execution to 

Police Officer who could not be ascertained— 

Warton! teig illegal. : 

on-bailable warrants were ‘issued by the Chie 
Presidency Magistrate of Oaleutta on Nene 25, ino 
stating that the accused stood charged with the 
offence under s. 392, I. P. O., that is to say, of 
Tobbefy. The warrants were addressed to the “O/O 
concerned ” and referred to the accused merely by 
their names. In the margin of the warrants was a 
note initialled by the Ohief Presidency Magistrate 
Calcutta, to this effect; ‘ Forwarded to the Third 
Presidency Magistrate, Bombay, for favour of exe- 
cution and return.” There was no reference either 
to the address, description or occupation of the 
“Tala, that t 

eHeld, that warrants must ge dealt with strict] 
and since’ the marginal note forwarding the wae 
rants to the Third Presidency Magistrate, Bombay, 
could have no effect given to it, because there was 
no such officer a®the “ Third residency Magis- 
trate’ the warrants were invalid, They were fur- 
ther invalid because they did not sufficiently 
specify the persons to be arrested. Inre SAGARMAL 
KHEMRAJ ét Bom. 605 

ss. and 86. Sez imi 

Code, 188 a 188 Criminal saree 
—— 8$.106—Conviction under s. 510, Penal 

Code—Security under s. 106, cannot be demanded 

Ofi€nce under s, 510, of the J. P. O. is not an offence 
involving a breach of the peace. The order for 
security under s. 106 of the Criminal P. O. in such 
a cas is therefore ucsustainable, In re V. MEKALA 
VENKATAPPA Mad. 240 
= 85,110, and 495 (1), (4)—Inquiry under 


s. 110—Whether s, 495 (1 4 ies—Di i 
s Magistrate ql) A ) apples Discretion 








INDIAN GASES 


[1941 


Criminal Procedure Code~—contd. 


A person in respect of whom an inquiry is being 
made urder s. 110, Criminal P. œ, is not being 
prosecuted for any offence. Hencssub-s. (4) of e. 495 
does not apply in the case of an inquiry under s. 110, 
but, on the other hand, sub-s. (1) of s. 495 does 
apply, since the Magistrate is enquiring into a case. 
Under that sub-section the Magistrate has a dis- 
cretion whether to allow the Police Sub-Inspector to 
conduct the prosecution or not, and he is entitled to 
exercise hia discretion by analogy to sub-s. (4. It 
ig generally undesirable for the Police Sub-Inspector, 
who has been inquiring into a case under s. 110, to 
conduct such case. EMPEROR v. ANANDYA SAMBHYA 
MAHAR Bom, 334 


—$.139—Before completion of appointment 
%f jury, one juror submitting his report—~Report of 
majority of jury whether illegal —Duty of Court. 
Where one of the jurors had already submitted 

his report before the completion of the appointment: 

of the jury, heis nota fit person to be on the jury 
and the constitution of the jury as completed is 
essentially defective. In such cases the report of the 
majority ofthe jury itself becomes illegal and one 
that cannot be acted upon. Under the circumstances 
the Court can appoint afresh jury and allow the 
proceedings to go on with a fresh jury. KEWAL 
SARAN SINGA v, KAMLA PATI LAL Pat. 595 


s. 144 (3,—Words, “or to public generally 
when frequenting or visiting a particular place", 
meaning of—"“Frequenting” whether excludes 
member of public occupying house within defined 
area from category of those who frequent that area. 
It would be putting a somewhat narrow construc- 

tion on the word “frequenting” in 8. 144 (3), Oriminal 

P, O, to exclude a member of the public who occupies 

a house within a defined area from the category of 

thoss who frequent that area. The words “or to the. 

public generally when frequenting or visiting a parti- 
cular place” are wide enough to include all members 
of the public when within the defined area or at the 
defined place, whether he or she is present there 

‘frequently’, e, g, a8 a resident —or merely casually 

or occasionally, e. g., a8 9 “visitor”. 

An order under s. 144 must specify the place or 
area of its operation with such certainty that, in the 
minds of those to be affected by it, there can ba no 
reasonable room for mistake. When the Act says that 
a “particular place” has to be defined it means, what 
it says, namely that the public must be informed with 

ertainty of the exact place in, at or within which 
the proscribed acts are forbidten to them. It must 
not bea matter of doubt, inference, calculation or 
inquiry. The order itself must, define with parti- 
cularity the place to which the prohibition extends. 

BHAGWATI PRASAD 9. EMPEROR All. 360 

———— 8, 145—Person claiming to be in possession 
of entire village—He cannot be declared to be 
entitled to possession of undivided share only. 
Where a person claims to be in possession of the 

entire village, it is not permissible under se 145, 

Oriminal P. O., for a Magistrate to declare him to 

be entitled to possession of an undivided share of the 

village. MUIHUSWAMI THEVAR v, RAJAKUMAR B. 

RAJARAM PaNDIAN Mad, 53 

s. 147 (2)—Scoge and object—If covers 
power to direct mandatory injunction— Discretion 
as to nature of prehibitive order. 

On the analogy of s 145 of the Criminal P. O., the 
obvieus intention of the Legislature was to allow the 
free exercise of the right which had been established 
in the summary proceeding under 8, 147, until the 
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final rights of the contending parties$had been 
ultimately decided in the Oivil Court, and it would 
be impossible tó give effect to this intention in 
many cases without issuing some order of a mandétory 
nature, The language of sub-s. (2) of s. 147 is 
sufficiently wide to confer a discretion upon the 
Magistrate as to the nature of the order that he may 
make iu prohibiting any interference with the right 
of the successful party. Section 147 (2) does in a 
propor case cover the power to ordera person to do 
something or, in other words, the power to direct a 
mandatory injunction, Hence, where a person has 
established “his right of way over a pathway, a 
Magistrate in proceedings under s. 147 (2\,has power 
to order the opposite party to remove the fencing 
put up bythem for obstructing the right of way. 
BADRIDAS AGARWALLA y. SOSAN LAL“OswAL Cal. 191 
——— s. 156 (3)—Scope—Oomplaint of offence 
made to Magistrate as such—He cannot refuse to 
take cognizance of ttand send it to Police for 
inquiry and then dispose of it by executive order, 

Section 156 (3), Criminal P. O., relates to a stage 
before the Magistrate has taken cognizance of the 
offence and not after, butit does not meanthat a 
Magistrate can refuse to take cognizance of an offence 
upon a complaint made to him within the definition 
of s. 4(1) (h) A Magistrate on receipt of a com- 
plaint is bound to examine the complaint under 
8. 200, and proceed in accordance with the following 
sections, When, therefore, a complaint of an offence 
is made to a Magistrate as such, he cannot refuse 
to take cognizance of it and send it to the Police for 
enquiry under s. 156 (3), and then dispose of it by 
executive orders and by what is known as a“ B™ 
summary. SHAHDAD GADAI. EMPEROR Sind 400 

8.164, Sze Evidence Act, 1872, 5.26 37 
——— S. 164 —Magistrate recording confession 
under s. 26, Evidence Act, knowing that it relates 
to definite crime under investigation, acts under 

8. 184, Criminal Procedure Code—He must observe 

rule in 9. 164 (3)—Merely saying to accused that 

he should think over and state what happened 
otherwise statement would be used against him, does 

not satisfy 3, 164 (3). 

The Magistrate recording the confession under 
8. 26 when he knows that the confession relates to 
some definite crime which has been committed and 
which is being investigated at the time acts under 
s. 164, Criminal P, O., and has to observe the rule 
laid down in sub-a, (2) of s. 164, Where the Magis- 
trate has only said to the accused that he should think 
over the matter and state What really happenad as 
otherwise the statemen? whould be used against him, 
this does not satisfy the rule in sab-s, (3) of s. 164 
andthe confession is not admissible. PERUMAL 
KUDUMBAN r, EMPEROR Mad. 37 

$8.164,533—Mere omission to take ac- 

cused's signature to statement made under 8. 164 

does not make it inadmiassible—Defect is cured 

under 8, 533, 

In recording confessions no other Procedure than 
that which has been detailed .in the Oriminal P. O,, 
can be followed, but the mere omission to take the 
accused’s signature to a statement made under s. 164, 
Oriminal P. C., is not necessarily fatal to the ad- 
missibility of the statement in every case. The de- 
fect is cured under s. 533. Tho signature is not taken 
as a proof of the accuracy of the statement to which 
it is appended but in proof of the fact that the state- 
ment was actually made, where, therefore, not onl 
has the Magistrate given evidence to show that the 
statement was made as recorded by him, but ¢he 
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accused himself has admitted that he made this 
particular statement, there can be no possible 
Prejudice to the acoused in giving proof that the 
statement actually was made. SAMLA v, Empsron 
Nag. 300 
ss. 186, 85 and 86—Efect of as. 85 and 
86--Magistrate acting under a. 86, cannot hold 
enquiry under s. 188 —His duty pointed out — 
S. 186, does not override ss. 15 to 86, ° e 
The effect of ss. 85 and 86, Oriminal P, O., is that 
the person afrested outside the local limits of the 
jurisdiction of the Court issuing the warrant has to 
be taken before a Magistrate or Commissioner or 
District Superintendent of Police, and such Magis- 
trate or Commissioner or District Superintendent 
has to satisfy himself that the person arrested ap- 
pears to be the pergon intended by the Oourt which 
issued the warrant, and when so satisfied he is bound 
to direct the removal of the arrested person in 
custody to the Court which issued the warrant. The 
Magistrate is not entitled to institute an inquiry 
under s. 186, Criminal P. O., which deals with a 
case in which the Court gvhich has jurisdiction, hag 
not taken cognizance of the matter, and the offence 
is brought to the notice of a Magistrate whois not 
competent to try it, in which case he may send it 
to a Magistrate who is oompatent. Section 186 does 
not override the provisions of 68, 75 to 86 which 
deal ewith the execution of warrants of arrest. In re 








SAGARMAL KHEMRAJ Bom. 605 
—— 88,190 (0), 191. Ser Criminal Procedure 
Code, 1898, s. 351 894 
——— 8.195. Ber Oriminal Procedure Code, 1898, 
sB. 476 325 
8.195 (1),(4). Sze Oriminal Procedure 

Oode, 1898, s. 110 334 


8.195 (1)(b)—Offender, whether must be 
party to proceedings in Court. 

Olause (1) (b) of s, 195, Oriminal P, O., unlike cl, (D) 
(c), does not require that the offender shall bea 
party to the proceedings in Oourt, The requisite 
condition merely is that the offence shall ba in relation 
to the Oourt proceedings. EMPEROR v, NABIBUK 
KHAIRMAHOMED KOLAOHI ' Sind 325 


——— 8.195 (1) (b)—Scope of s. 195 (1) (b)~Falee 
complaint by X to Police followed by complaint 
to Court by Y based on same facts—S. 195 (1) (b), 
if applies to case of X. 

Section 195 (1) (b), Oriminal P.C, is sufficiently 
wide to cover cases where the offence alleged was 
committed in relationto a proceeding subsequently 
instituted in Court. hea false information to the 
Police by X is followed by a complaint to a Oourt 
based onthe same facts and the same charge by Y, 
the offencs committed by X can beregarded as com- 
mitted in relation to proceedings in Court and s. 195 
(1) (b) therefore applies to the case of X EsPRROR 
v, NABIBUX KHAIRMAHOMED KOLAOHI Sind 325 

S. 197 —Arbitrator is not Judge within 
meaning of a. 19 or a. 21, Penal Code and sanstion 
under 3.197 is not necessary for his prosecution, 

An arbitrator is not empowered to give a judgment 
atall, He makes anaward and the Oourt passes 
judgment thereon, Hence, an arbitrators ig ®ot a 
Judge within the meaning of s.19 ors, 21, P. O. 
and sanction under s, 197, Orimiñal P. O, for his 
Prosecution is not necessary. .PBAREY La Baatya v. 
EMPEROR Pesh. 91 

8. 203—District Magistrate as Deputy 
Commissioner. dismissing complaint under s. 203 
by executive order —Case involving correction in 
. oe E 
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there were 
first com- 


' administration óf justice—- Held, 
exceptional circumstances justifying 
laint, ` 

Where the District Magistrate who was also the 
‘Deputy Commissioner dealt with the original com- 
‘plaint in an unsatisfactory manner by passing an 
executive instead of a Magisterial order thereon 
“and -thereby not leaving it open to any further 
proceedings in any other Oourt and the casa was 
cone of considerable importance involving corruption 
in the administration of justice: 

Held, that ‘there were exceptional circumstances 
which justified the “institution of a fresh complaint. 
‘Prarey LAL BHATIA V. ENPEBOR Pesh. 91 
3 ss, 250, 423 (1) (d), 4393—S. 423 (1) (d) 
amplifies powera of Appellate Court — Whether 
empowers it to pass order which might have been 
passed by lower Court—Order of acquittal by High 
Court in appeal or reviston—Order for com. 
pensation under s. 950, whether consequential or 

incidental to that of acguittel—Identical order, 

what is. 

Clause (d) of sub-s. (1) ef s. 423, Oriminal P. 0., 
does amplify the powers ‘of Appellate Oourts. Sec- 
tion 423 does not, however, invest an Appellate 
Oourt with authority to make any order which might 
have been made by the Court below. An order for 
compensation under s, 250 is not an order incidental 
or consequential to an order of discharge or adquittal 
passed by the High Oourt in revision or appeal. 

An ineidental-order isan order which is liable 
or likely to follow asa result of the main order. 
Ta Kina v, Maune Kurm MAUNG Rang. 694 
s. 252—S. 252, if “applies to cases started 

on Police challan —Power under, can be exercised 

from time to time. ` 7 

Section 252, Criminal P. O., applies to a case 
started on a Police chnllan. That section, like the 
other sections. in Ohap. XXI, applies to warrant 
cases generally, The power given to the Magistrate 
under s. 252 (2) may be exercised from time to time 
as the occasion requires. HANSRAJ Hagsrwan BHATE 
v. Kufa- EMPEROR h Nag. 636 
- $. 256—Words “any remaining witnesses for 
~ the prosecution”, meaning explained-—If include 
: ‘any witness not ‘summoned, : 

The words ‘any remaining witnesses for the prosecu- 
tion”: In s.'256, Criminal P. O., are confined strictly 
to witnesses mentioned before the charge was framed. 
If witnésses have been accepted by the Court as com- 
petent for the prosecution at any stage hefore the 
point- for further @zam na tlon arts s. 256 arrives, 
even if that stage is after cha ge, they come under 
the category of “any remaining witnesses” HANSRAJ 
HARJIWAN BHATE v. KING-EMPEROR Nag. 636 
_ gs, 257. Sen Criminal Procedure Code, 1898, 

127 











8. 350. $ p ae ae 
— s. 259—Two charges arising out of same 
transaction, one triable. as summons case and the 
_ other triable as warrant case, tried together— 
Procedure to be followed—Order made under s. 259, 
how io be construed, 
-It ig permissible in a case where there are two 
charges arising out of the same transaction one 
triabM® as summons case and the other asa war- 
rant case, for the Magistrate to try them together ; 
but if he does so? hemust follow the procedure laid 
down, fcr warrant casas and he cannot, whilst pro- 
ceeding _with*the two cases together, treat them 
separately. -If he wishes to do that, he: must deal 
with them separately from the inception. Where he 
was dealing with the two cases ‘pgether under one 
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form of procedure and make an order of discharge 
under 8, 259, Griminal P. O., the Qourt cannot con- 
strug itein one sense in respect of the warrant case 
and in another sense in respect of the summons 
case. KANJI VIJPAL v. PANDURANG Kesuav_ Rane 
Bom. 397. 
———— s8. 263. Sre Oriminal Procedure Code, 1898, 

s. 342 90 
— ss. 275, 443, 447— In inquiry before 

commitment, Magistrate coming to a finding that 

case was one triable under Chap, XXXIII—No 
application by accused under s. 275 at that stage— 

Such application, whether can be granted at the stage 

of trial, 

An application for trial under Ohap. XXXIII, 
Oriminal P. O, gannot be made at the trial, under 
s° 275, unless it has been found that the prisoner is a 
European British subject or an Indian British subject, 
as the case may be. But where the Magistrate hold- 
ing the inquiry has recorded the order that in the 
opinion of the Magistrate the case is one to which the 
provisions of the Ohapter apply, there is a finding of 
the Magistrate that the caseis one in which the 
prisoner is entitled to the provisions of the Ohapter, 
That being so, the prisorer will be able to maintain 
an application to betried by a jury, the’ majority of 
whom are Juropeans, if he cares to make such an ap- 
plication before the first juror is empanelled at the 
trial even if no such application was made before hig 
commitment, EMPEROR V. ALBERT BABNSY Pat. 487 


s. 297—Trial for offence of rape -W arning 
by Judge to jury that it isunsafe to convict accused 
upon uncorroborated testimony of the girl— Omission 
to add that if they believed the girl they had 
right to convict accused on uncorroborated testimony 
— Whether misdirection so as to prejudice accused. 
Where in a case of rape the Judge warns the jury 

that it is unsafe to convict an accusedon the un- 

corroborated testimony of the prosecutrix but omits 
to add that if in spite of this warning the jury came to 
the conclusion that they believed the girl and 
thought that the accused was guilty, they have the 
right to convict him on that uncorroborated testi- 
mony, there is no misdirection soas to prejudice 
the accused, The proper direction in such a case is 
that it is not safe to convict on the uncorroborated 
testimony of the prosecutrix, but the jury, if satisfied 
of the truth of her evidence, may, after paying atten- 
tion to that warning, nevertheless convict. Oor- 
roboration is required in fact, but mot as a matter of 
law. HARENDRA Prosan BAGOHI v. ILMPEROB . 
° Cal. 48 


ss. 342, 263, 537—Summons case tried 

summarily under s. 263 —S. 342, if applies, ~ 

Every failure to comply with &. 342, Criminal 
P. O., does not necessarily vitiate the trial. If the 
Court is satisfied that failureto comply with the 
strict terms of the section has caused no prejudice, . 
the Oourt should not interfere: Thè provisions of 
s. 537 covers sucha case, The provisions of e. 342 
apply even to a summons case tried summarily 
under s. 263 and the accused is prima facie pre- 
judiced if no statement is taken at all, EMPEROR v. 
Konpipa BALAJI Bom. 90 


s. 350— Trial de novo by successor— 
Examination and cross-examination of witness on 
commission in previous proceedings is admissible, 
In a de nove trial before the successor of the pre- 

vious Magistrate, the examination and cross-examina- 

tian $f a witness taken on commission in the previous 
proceeding is admissible without anything further in 
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subsequent proceedings. SUKHSAMDAS HIRANAND v. 
Emperor Sind 127 
—— 85, 350, 257, 507 (2)— Purpose of % 350 

— Trial de novo by succeeding Magistrate ~—Cross- 

examination of witness examined on commission in 

previous proceedings, does not assist purpose of 

s. 350— Accused demanding in de novo trial by 

successor that witness be reaummoned and re-heard 

—Such demand, tf applies to witnesses examined 

on commission — Discretion of Magistrate under 

s. 257, to refuse such demand. 

The purpose of s. 350, Oriminal P. O., clearly isto 
provide that the Magistrate should, if the cireumstan- 
ces so require, decide the case only on evidence that 
he has himself recorded, upon the evidence of witness 
that he has seen. Ina trial de novo by the successor 
of the Magistrate the purpcse whicl®governs s. 330. 
cannot be assisted by the cross-examination upon 
commission of a witness whose evidence has been 
recorded upon commission and whom the Magistrate 
has never seen. The proviso to sub-s. (1) of s. 350, 
Criminal P. O., applies where the accused himself 
has demanded in a denovo trial by the succeeding 
Magistrate that the witnesses should be re-sammoned 
and re-heard. But a demand of this sort cannot 
apply to a case of a witness who has never been 
summoned, never been heard by the Court and whose 
evidence has only been taken upon commission. 
Under e. 257, the Magistrate has a discretion and it 
cannot be said that he exercised the discretion 
wrongly in refusing to compel the attendance of the 
witness, SUKARAMDAS HIRANAND v, TIMPEROR Sind 127 
——— $8. 351,191,190 (c}—During trial of one 

person another person detained and made co-accused 

—S, 351, if applies—S. 191, if bar to jurisdiction 

of Magistrate to try such person, 

After a Magistrate has taken cognizance of an 
offence in one of the three methods mentioned in s. 190, 
Oriminal P. O., he getas the seisin of the whole case 
and his jurisdiction to bring everybody concerned 
in the commission of the offence to justice is in no 
way restricted. Where during the trial of a person 
the Magistrate detains another person who ig 
present in the Oourf and makes him co-accused, 
section 351, applies to euch a case and not g, 190 (0) 
and s. 191 isnot a bar to the jurisdiction of the Magis- 
trateto try such person, Maune THET v, MAUNG 
Ouit Kywe h Rang, 894 
——— 65, 380, 435, 438—Proceedings submitted 

under s. 380—Magistrate must dispose of case as 

provided in s, 350—Reference to District Magis- 
trate under 8. 435, or to high Court under s. 438 is 
incompetent. x $ 

Where proceedings are submitted to the Sub- 
Divisional Magistrate under s. 380, Criminal P, O., 
he can only dispose of the case inthe manner pro- 
vided by s. 360, The reference to the District Magis- 
trate under 8.435 ig incompetent nor is it a proper 
case for submission to the High Court unders 438, 
MAILA Gowna, Inre Mad. 149 

S. 413— Trial before Second Class Magistrate 

--At conclusion of evidence but before passing 

sentence, Magistrate invested with first class powers 

—Sentence passed subsequently, if one passed by 

First Class Magistrate—Sentence which Second 

Class Magistrate had no power to pass, if can be 

passed, : 

Where a Second Class Magistrate before whom a 
trial had commenced has been invested with first 
class powers after the evidence in the case has been 
concluded but before passing of the sentence, 8 
sentence passed byhim is a sentence passed by tle 
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First Olass Magistrate and if the sentence isa fine 
below Rs, 50, no appeal would lie. 

A Magistrate, who had heard acise while ha 
was a Magistrate having second class powers and 
who was vested with first class powers before 
passing, judgment, can pass a sentence which a 
Magistrate of the second class had not the power to 
pass, Besoy Kumar KUNDU v, SITANATH KUNDU 

Laj. 154 
s. 423 (1) (d). Sze Criminal Procedure Code, 
1898, s. 250 © 694 
—s. 435. See Oriminal Procedure Code, 1898, 

s. 380 149 
——- 8. 436—Magistrate, if can be directed to 

frame chorge and dispose of case. 

It is not permissible under 8,436 of the Oriminal 
P. O. to direct the Magistrate to frame a charge and 
dispose of the casg. Pa®vass Srpna REDDI V. AMBATI 
VENKATAGIRIANNA Mad. 88 
—s. 438. See Oriminal Procedure Code, 1898, 
£. 380 149 
sS. 439, 

See Oriminal Procedure Code, 1898, s. 250 694 

Sze Criminal Procedure Code, 1898, s, 494 440 
—— s. 439—Acquittal—Interference by High 

Court in revision. 

The High Oourt shall always be reluctant to inter- 
fere with an order of acquittal, specially when the 
real digpute between the parties can be properly 
decided in a civil action. Corporation OF OALCUTTA v. 
BENGAL Dooars RAILWAY Co. Lp. Cal, 184. 

8,.439—Order of acquittal based on wrong 
presumption—It is difficult for High Court to 
interfere. 

It is always very difficult for the High Court to 
interfere with anorder of acquittal merely because 
the Magistrate has wrongly drawn or wrongly refused 
to draw a presumption. CORPORATION oF CALCUTTA v. 

















BENGAL Dooars RAILWAY Oo. Lip. Cal. 184. 
—— ss. 443, 447. Sru Oriminal Procedure 
Code, 1898, s. 275 487 

—— 8.476, Bre Contempt 641 





S.476—Held, that enquiry held by Dis- 
trict Judge was departmental and 8.416 was not 
applicable. 

The Amin of the District Court, was entrusted under 

a warrant of that Court to sell certain properties be- 

longing to the judgment-debtor in certain suit. 

When the Amin went to the village the suretieg 

were absent and so he could not get at the prop- 

erties and the Villuge Munsif was also absent and 
the Amin got a false endorsement from two persons 
in the village on thewback of the warrant setting 
out his presence there and his inability to hold the 
gale on account of absence of the sureties. The 

Govt. was the decree-holder in the suit and the 

Oollector reported the matter to thè District Judge, 

On enquiry by the District Judge it transpired that 

these two persons, had deposed falsely in the enquiry 

before the Tahsildar to save the Village Munsif who 
was guilty of dereliction of duty by absenting him- 
self from the village on the day the sale was to be 
conducted by the Amin, and when the Amin wag 
there. The District Judge ordered proceedings 
under s3. 195 and 476, Uriminal P.C., for ofignces 

against the two villagers under ss. 191 ‘and 193, 

I. P. C., and preferred a complaint; | 
Held, thatthe enquiry by the District Judge was 

a departmental enquiry and s. 476, Orjminal R O., 

was not applicable. In re KURUBA ANJANAPPA 

Mad. 761. 
—— $, 476—Special Judge sitting as a Court 
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under U. P. Encumbered Estates Act (XXY of 1931), 

whether can proceed under s. 476. 

Special Judge sitting ss a Court under the U. P 
Encum. Estates Act, has jurisdiction as a Oivil 
Court to proceed under s. 478, Oriminal P. O. 
MonamMaD Meant v. L, Ramat LAL Odh 146 
— s$. 476,195 — Complaint against certain 

person under s. 476—Magistrate to whom complaint 

is pade, if can proceed against other persons con- 
sidered by him to be parties to offence. 

The Magistrate to whom a complaixt is made under 
8.476 against certain person, would be entitled to 
proceed in the same trial against any other persons 
considered by him to have been concerned in or party 
to ths offence alleged to have been committed by the 
person. EMPEROR v, NABIBUK KHAIRMA. OMED KOLAOHI 

Sind 325 
—_— S. 488—-Lack of r&ans—Jnsolvency of hus- 
band is prima facie and not conclusire evidence. 

Insolvency ofthe husband is prima facie evidence 
of his inability to psy a maintenance debt but it is not 
a conclusive evidence. MaiomMzp Hussain ABDUL 
KADAR SHAIKH BHIKHAN y, EMPEROR Bom. 198 

s. 488—Proteltion order under s. 25, Pre- 
sidency Towns Insolvency Act (III of 1909), whe- 
ther protects debtor against Criminal Court's power 

of committal under s. 488, 

The protection order uader s. 25, Presidency Towns 
Insolvency Act, does not protect the debgor from 
being proceeded against in a Oriminal Oourt. A 
provable debt might have been incurred by reason of 
some criminal offence, such as cheating or criminal 
misappropriation. It is obvious that a protection 
order would not protect against prosecution and con- 
viction for such an offence and also a protection order 
does not protect against the special statutory power 
of committal given to a Oriminal Court under s. 488, 
Oriminal P. O. Masomep Hussain ABDUL KADAR 
SHAIKH IIHIKAN D. EMPEROR Bom, 198 
8.488(8)—Word “reside” connotes some 
sort of permanent residence—Mere casual visit to 
place other than fixed residence would not confer 
jyrisdiction on Court at that place. 

f The word “reside” in s. 488 (8), Oxsiminal P. O. 
must connote some sort of permanent intention to 
stay at a particular place, In the case of persons who 
have a fixed residence, a visit to another place for 
however long a period, so long as it is casual, will 
not confer jurisdiction. A person who works and has 
a permanent home in L cannot, by his visits during 
period of casual leave, confer jurisdiction on the 
Oourts at S. Where, however, the parties have no 
home of any sort and are ming about from place 
to place, each place where they so live, would be 
their home forthe time being. The sole test on the 
question of residence is whether a party has animus 
manendi, or an®intention to stay for an indefinite 
period, at one place ;and if he has such an intention, 
then alone can he besaid to ‘reside’ there. UHARAN 
Das v. SURASTI BAI Lah. 203 
s.494—"Consent" in s, 494, meaning of— 

Magistrate must not surrender his authority ant 

discretion in respect of consent to withdrawal, to 

District Magistrate or Executive Government, 

“Consent” in e, 494, Criminal P. O., meansa con- 
sent freefy given by a free and independent Magis- 
trate. The Magjstrate must not surrender his autho- 
rity to the District Magistrate, but must act 
judiciously and comé to his own independent con- 
clusion as to whether -withdrawal ought to be per- 
. mitted or not upon a consideration of sll the relevant 

.circumstances, The Magistrate also must not surren- 
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der his authority and discretion, as such, tothe 

Executive Govt. FAKIR CHAND RaMKRISHIN V, MURAD 

Usage : Sind 440 

sa 5,494—Consent to withdraw case — Rea- 
sons must be given. 

An order under s. 494, Criminal P. O., consenting to 
the withdrawal of a case is a judicial order; to bes 
judicial order there must be reasons underlying it. 
These reasons should be capable of articulate ex- 
pressions. This being so, itis more than desirable, 
in the interest of justice that reasons should be 
given by 2 Subordinate Migisirate so that the High 
Court can judge whether the Magistrate's discretnion 
has been rightly exercised. FAKIR OHAND Ram. 
KRISHIN v, MuraD UMAR Sind 440 

8.494 — Reasons extraneous to case, if 
e proper for withdrawal. 

Reasons extraneous to the case are not propar 
reasons for the withdrawal of the case, Fakir OMAND 
RAMKRISHIN V. MURAD Umar Sind 440 

ss. 494, 439—Order under s. 494— Revision 
by witness in cuse who is aggrieved — Order, tf can 
be set aside. 

An order made by a Magistrate under s. 494, 
Oriminal P.G.,can be set aside in revision even 
where the revision application is made by a witness 
inthe case whois the aggrieved person JAKIR» 
OHAND RAMKRIS JIN Vv. MURAD UMAR Sind. 440 

ss. 495, 526 — Prosecution for murder— 

Counsel privately engaged by complainant ts not 
proper person to conduct prosecution —Such Counsel 
allowed to conduct prosecution for Crown by com- 
mitting Magistrate — Objection application by ac- 
cused rejected by committing Magistrate—Case held 
fit for transfer. 

In the prosscution of a cas3 of murder an Advo- 
cate privately engaged ig nota proper person to 
conduct the prosecution. He must represent the in- 
terests of his client and it is above all things 
essential that in the prosecution on behalf of the 
Crown private interests and private feelings for in- 
stance, the desire for vengeance which may not un- 
naturally move the complainant, in sucha case, 
should have no place. Therefore,an Advocate pri- 
vately engaged to represent the complainant should 
have no other place than that of one strictly subor- 
dinate to the officer who prosecutes on behalf of the 
Crown, The Crown stands not necessarily for a 
conviction but for justice, 

In a prosecution for murder, the committing 
‘Magistrate permitted the Assistant Public Prosecutor 
who was alsoan Advecate privately engaged by the 
complainant, to conduct thè prosecution on _ behalf 
ef the Crown. An application made on behalf of the 
accused objecting tothe conduet of the case by the 
Assistant Public Prosecutor on the ground that it 
would under the circumstances be prejudicial to the 
accused, wasrejacted by the Court upon an applica- 
tion of the accused for transfer of the case : 

Held, thatthe granting of the permission to the 
Assistant Public Prosecutor showed that the commit- 
ting Magistrate had completely failed to appreciate 
how important was the issue affecting the adminis- 
tration of justice raised by these proceedings in his 
Court and it wasexpedient in the interests of jus- 
tice that the case should be transferred from the 
Court of the committing Magistrate. AHMED MAHOMED 
Ismain v. EMPEROR Sind 378 

— s. 507 (2). Ses Oriminal Procedure Oode, 

1898, s. 350 127 

—e— S. 522--S, 522 contemplates force applied 
Sto human body — Complainant dispossessed of 
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house in his absence —Order under s, 522 cannot be 

passed, . br 

The only force that is contemplated by 6,” 593, 
Criminal P. O., is force as applied to a human body. 
Hence where the complainant was dispossessed of his 
house in his absence, it cannot be said that criminal 
force was used to any person. In such a case order 
under s. 522 cannot be passed. NARAIN SINGH v. 


Panna Lan Lah. 373 
——"s. 526. Sra Criminal Procedure Code, 
1898, s. 495 378 


Ss. 529-—S. 52) does not apply where 
Magistrate otherwise competent to try case 
specially appointed to try it. 

Provisions of s. 529, Oriminal P, O. do not apply 
where in consequence of a wrongly iven sanction 
under s. 197 a Magistrate otherwise competent to 
try the case is specially appointed to try the 
particular case, Pzarzy LAL BHATIA v. EMPEROR 

Pesh. 91 
—— 8. 533. Srem Oriminal Procedure Code, 

1898, s. 164 300 

— 8, 537. Sre Ofiminal Procedure Coge, 


is 


s. 342 





8. 537—Sanction under 8. 197 wrongly given 

—Magistrate refusing to stay proceedings pending 

transfer application to High Court—Accused must 

show that irregularities occasioned failure of justice 

—Proceedings held, did not result in miscarriage 

of justice. 

There was an irregularity in the proceedings 
before the trial as the sanction of the Provincial 
Govt. under s. 197, Oriminal P. O. was wrongly 
given. There was also an irregularity in consequence 
thereof during the trial as the Magistrate refused 
to stay proceedings pending an application to the 
High Court. < 

Held, that it was necessary for the accused to 
show that as a consequence of these irregularities 
there had in fact been a failure of justice and in 
she circumstances of the case there had been no 
rctual miscarriage of justice, Prargy Lan BHATIA v. 
EMPEROR Pesk. 91 
s. 540—S, 540, if limited to Court wrtnesses. 

There is nothing in s, 540, Criminal P. O., itself to 
imit that section to Court witnesses and it could 
\pply also to witnesses for the prosecution as well as 
© witnesses for the defence. HANSRAJ HaRJIWAN 
3HATE v, EMPEROR Nag. 636 

s. 561-A. Sze Indian Press (Emergency 

Powers) Act, 1931, s. 23 . 206 
— S. 562— Person” dealt with under 8. 562 

may appeal at once from his conviction — Sub- 

sequent sentence more than sixty days from date 
of conviction—Appeal against sentence within sixty 
days from date of sentence is not barred. 

A person dealt with unders, 562, Oriminal P C., 
nay appeal at once against his conviction, If he 
loes not appeal and is subsequently sentenced more 
han sixty days after the recording of the conviction 
1e can appeal against the sentence if he does so within 
lixty days from the date of that sentence. If there- 
ore the accused does not appeal against conviction 
within sixty days from the datethereof the appeal 
igainst conviction would be barred but not against 
sentence, Monamep KHALICK v. Tue King 

Rang 169 
s. 562 (1), Proviso and (1-A)—Proviso to 
sub-a. (1), tf governs sub-s. (1-A)—All Magisirates, 

if can exercise powers under s. 562 (1-A, ° 

The Criminal P. O., (Second Amendment) Act? 
923, was badly drafted, but that is not a reason 
À) e 
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for departing from the usual rule for construing 
proviscs which is, thatthe proviso governs what goes 
before it and does not affect what follows after it. 
Hence proviso tos, 562 (1) cannot be read as gov- 
erning s, 562(1-A) and, therefore, all Magistrates 
of whatever class they might be, can exercise the 
power under s 562 (1-A). Tae KING o., Mauna THEIN 


AUNG Range 712 
——— S. 565-Order under s. 565 ordering 
accused to *report change of address to person 


named in order at fixed place is irregular, 

An order under s. 565, Criminal P.O. ordering 
the accused to report his change of residence to a 
person named in the order at a fixed place mentioned 
in the order, is irregular and is not one which is 
contemplated by s. :65. THE Kine v, Ba Kyaw 

. Rang. 117 
——~— s. 565 (f}-8. 565 (1) has no application 
where sentence of whipping is passed. 

Where in a case the sentence passed on an accused 
is a sentence of whipping and not a sentence of 
transportation or imprisonment, s. 565 (l1) has no 
application at all, Tue Kine’y, BA Kyaw Hang. 117 


Criminal trlai~Book containing objectionable pass- 
ages— Proper order, 

Theorder of the Szssions Judge directing the 
destruction of the books containing objectionable 
passages*cannot be sustained but the pages con- 
taining those passages should be directed to be 
destroyed, UHULUKURI VEERABADRA RAO v., SREEPADA 
KRISHNAMURTHI SASTRY Mad. 84 

Cross-cases—Cross cases heard by same set 
of assessors and decided by same judgment— 

Legality of procedure — Evidence in one case im- 

ported into another—Fffect. 

The procedure by which two cross cases, tried 
separately, are heard by the same set of-asseasors and 
decided by the same judgment is not illegal; but 
the danger is that by adopting this method the Courts 
are liable to mix up the evidence in the two records, 
If they do so, the procedure is irregular and it is 
difficult to hold that the irregularity is one that fan 
be condoned by reason of absence of prejudice to the 
accused. It isalmost inevitable that in such cages 
there must be prejudice to the accused. KHAIR 
MoHAMMAD v, EMPEROR Lah. 332 

Duty of prosecution— Discretion of Magis- 
trate. 

The duty of prosecution is certainly to make a 
complete and prompt investigation and to name all 
necessary Witnesses ig the list attached to the 
challan. But that is a unsel of psrfection, and it 
may happen that one or two gaps may be detected 
afterwards, especially in cases of some complexity. 
It is true that the prosecution should not be 
allowed to spin out the cage and set the Court on 
a roaming enquiry. Similarly the taking of evi- 
dence piecemeal is to be deprecated. But the 
Magistrate has to exercise his discretion with reyard 
to each case. Hansrasy Harsiwan Bate v. King 
EMPEROR Nag. 636 


Evidence — Accomplice — Corroboration of 
accomplice —Evidence, necessity of. . e 
It is not necessary that the story -of an arcom- 
plice should be corroborated ia every detail, if there 
exist good grounds for believing the accomplice's 
story by reason of the existénce of corroboratton 
on material points implicating the accused whose 
case is under consideration, KUNWAR SHYAMA KUMAR 
SINGH v, EMPEROR Oudh 466 
——— Evidence~Bby getting drowned — Previous 
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attempts to kill boy, admisstbility to rebut sugges- 

tion of accidental drowning. 

There is always a possibility, when a boy of twelve 
gets drowned in a tank, that there has been an ac- 
cident but previous attempts to kill the boy would 
be admissible to rebut a suggestion of accidental 
drowning, EMPEROR SsANKARAYA GURUSHIDDHAYYA 
HIREMATH Bom, 272 
Evidence—Correboration—Corroboration of 

a not already known toe Police—Value 

of. 

Corroborative evidence about particulars not 
already known to the Police and which are discover- 
ed in consequence of information given by an ac- 
complice is of greater value than corroborative evi- 
dence about matters known to the Police before any 
information is received from aft accgmplice. Kunwar 
Sayama Kumar SINGS v. EMPEROR Oudh 466 

Evidence—Corroboration—Corroboration of 
the doings of conspiratora—Nature of» 

Where the details relate chiefiy to the meetings 
of the conspirators, their plans and talks, and it is 
natural that no corrobotative evidence for such de- 
tails should be available, what has to be seen is 
whether there is sufficient corroborative evidence on 
essential points relating to the conspiracy and suffi- 
cient corroborative evidence with regard to each 
alleged conspirator, Kunwar Sayawa KUMAR SINGH 
0. EMPEROR - Oudh 466 
Evidence — Investigation — Inxestigating 

oficer, if should indicate source of informaiton 
on which hetakea action. 

There ig no reason why an investigating Police 
Officer should not indicate before the Oourt the 
source of the information upon which he takes 
action, and it is sometimes of assistance to the 
Court to know what the source is. Kunwar Sayama 
KUMAR SINGH Vv, EMPEROR Oudh 466 

-, Evidence ~Verification proceedings incon- 
nection with confessions—Value of. 

Verification proceedings held in connection with 
the confessions and the statementsof the approvers 
do not addto their value. Such proceedings cannot 
be regarded as corroboration, and are open to 
criticism in other respects. But such proceedings 
cannot be deprecated altogether. They show at least 
that the approver has or has not some knowledge of 
the places which he has mentioned in hie confession. 
No doubt if he has been tutored by the Police to 
make certain statements he might also have been 
carefully rehearsed by them in his part and taken 
eto and shown the various Weæces referred to in his 
statement, though it might be difficult to arrange 
this without it becoming known, The verification 
proceedings are in any case a test of the approver's 
memory, and a® it might not beeasy forhim to 
remember such details, if placed in his mouth, how- 
ever carefully rehearsed he may have been, the fact 
that he is able to point outin proper sequence the 
places previously mentioned by him does suggest 
that there is some foundation for his story. There 
would, however, be more justification for such a 
conclusion in the case of a man who lad been a 
strapger to the locality prior to thecrime, ‘The test is 
not of v8ry much value where, the approver is a 
resident of the town where the places are and is, 
therefore, probably well acquainted with thom. But 
thesprocedure is not illegal and may afford some test 
of the truth of the approver’s statement. Kunwar 
Sayama KUMAR SINGH V. EMPEROR Oudh 466 

= - Evidence— Evidence of unreliable witness — 

Appreciation of. 58 
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The evidence ofan admittedly unreliible witness 
need wot be discarded from consideration altogether. 
Ebet side may rely upon his evidence and the 
whole of the evidence, so far as it affects both par- 
ties favourably or unfavourably must be considered 
for what it is worth. Kunwar SHYAMA KUMAR SINGH 
v. EMPEROR Oudh 466 

Identification— Identification by single 
witness, if enough, 

Identification by a single witness is generdily con- 
sidered insufficient by itself to prove an accused 
person's guilt. Kunwar Sayama Kumar SINGH V, 
EYPEROR Oudh 466 
— —-—Identification—Identifying witness having 

conviction for cheating 8 or 10 yeara before— 


` Value of identification. 


The fact that the identifying witness had a con. 
viction for cheating 8 or 10 years before, is not 
sufficient to discredit him, Kunwar Suyama KUMAR 
BINGH v, EMPEROR Oudh 466 

Jurisdiction — Offence triable by Second 

Clasa Magistrate —Fact that it is counter case to 

preliminary Register cdse which has to be com- 

mitted to Sessions, whether suficient reason to treat 
it also as preliminary Register case. 

Where the offence disclosed is triable by a Second 
Olass Magistrate and it ia not stated that he cannot 
adequately deal with it the fact that the case is 
counter to Preliminary Register Case which has to be 
committed to Sessions is not a sufficient reason for 
treating it also as a Preliminary Register Oase. 
Oonna MUDALI p. EMPEROR Mad. 156 

Practice (South Africa)—Ignorant native: 
accused pleading guilty—Court,if can enter plea 
of not guilty — No prejudice’, caused — No 
interference by Judicial Committee. ` 

South African practice does permit a Court to 
enter a plea of not guilty on bebalf ofa native or 
other ignorant person pleading guilty if it considers 
that he does not properly understand the effect of 
that plea or if he ssems to have matter of exculpation 
that he wishes to allege: 

Held, that the irrogularity of leaving on the 
record a plea of guilty afterin effect altering it to 
one of not guilty did not entail any real prejudice 
to the accused and did not call for any interference by 
the Judicial Oommittes. FAKISANDHLA NKAMPULE Pp, 
Tae KINGH PC4 
Revision — Interferense at interlocutory 





stage. 

The High Court willpespecially at an interlocutory 
stage, not inteffere in revision unless the impro- 
pristy is afligrant one and prompt action is neces- 
sary to prevent an injustice. HANSBAJS HARJIWAN BHATE 
v, KING-EMPEROR _ Nag. 636 
——— Rerision against acquittal by private person 

—Powers of High Court. 

In all cases of application by private persons 
for setting aside an appellate order of acquittal, the 
power is one to be exercised only in exceptional 
cases and with caution, but where there are signs of 
a possible failure of justice and where the Sessione 
Judge has not exercised a proper judicial miad and 
has come to a decision without a proper review ol 
the evidence, the order of acquittal must be set 
aside and a re-hearingof.the appeal ordered, Ray 
Lau v, Ram PIARE _ Oudh 538 

Sentence~ Young woman of victim of con 

_ spiracy to murder her by persons of education 
and position—Sentence should be severe, 

° Severe sentences should be passed in a case whert 


e . n : 
a young woman hasbeen the victim of a conspirac) 


f ( 
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to murder her, pursued relentlessly for more than 

two years by persons of education and position, 

Their education hnd position donot, const#ute a 

reason for treating them leniently; rather the ere- 
verse. Kunwar Sayama KUMAR SINGH y, EMPEROR 

Oudh 466 

Trånsfer—Apprehension—Issue of warrant 

of arrest against witness without complying with 

3.70, Criminal Procedure Code ata time when 

accuged had applied fer transfer of case, held, 

édused apprehension in mind of accused. 

The power to issue a warrant of arrest under s. 90, 
Oriminal P. O. depends on due service of the 
summons, and where there is nothing before the 
Magistrate to show that the requirements of s, 70 
of the Oriminal P. O. had been complied with, he 
has no power to order issue of a warrant of arrest, e 

Issue of such a warrant against the witness without 
implying with the requirements of s, 70, at a time 
when the accused had applied for the transfer to 
the High Court of the case from the Magistrate's 
Court, is very ill-advised and calculated not merely 
to cause an apprehension in the mind of the accused 
that the Magistrate was prejudiced against him, 
but to go farto suggest that the Magistrate was in 
actin that condition, Oxanpgr KUER PU, EMPEROR 

Pat.193 
Transfer Magistrate cannot threaten witness 
that he would be prosecuted for negligence. 

Magistrate has no power to threaten witness that 
he would be prosecuted for negligence, OHANDER 
KUER v. EMPEROR Pas. 193 


Cross-cases, Seg Oriminal Trial 332 

Cross-obJectilons. Sge Civil Procedure Oode, 
1908, O. XLI, r. 22 417 

Custom—Agricultural custom — Proof—Instances 
showing that succession was groverned by custom, 
value of. 

As the female heirs seldom conteattheir inherit- 
ance with male heirs and that mothers and sisters 
are always complaisant enough not to insist on 
their ‘pound of flesh’, the instances showing that 
the guccession in the family was governed by custom 
are not sufficient to determine that the parties do 
not follow their personal law unless there has been 
a clear demand and refusal. Suarira Bream v. 
OourT or Warps Lah.676 


————-Applicability—Custom (Punjab)—Zamindara 
agricultural custom—Muhammadan Qureshi family 
residing in Gujrat Town in Punjab and following 
urban pursuits—Family held governed by Muham- 
madan Law and not by agricultural custom, 
Where the family of the parties to the suit, which 

was Muhammadan Qureshi family, is proved to 

have resided in the Town of Gujrat in the Punjab 
and it is also proved that almost all the known 
members of the family and the common ancestor of 
the parties, have always followed urban pursuits 
and there is not an iota of evidence on the record 
to show that anyone of them followed agriculture 
as his avocation or belonged to any compact vil- 
lage community, or that the succession in the family 
was ever regulated by custom, it cannot be said 
that the family is governed by zamindara agricul- 
tural custom under, which neither the widow nor 
the daughter is entitled to any inheritance, and 
not by Muhammadan Law. Saagira BEGAM v. Court 

oF WakDs Lah, 676 

Riwaj-i-am—Value of—Lacuna in riwaj-i- 
am in certain matters — Personal law can, be 
applied, e 


191—G. L—V 
N . 


GENERAL INDEX 


xxxili 


Custom —concld. 

Once it is established that the parties tothe prê- 
sent litigation are governed by custom the provi- 
sions of the viwaj-i-am will become applicable in 
their case in all matters which are dealt with in 
the riwaj-i-am. If there isa lacuna in the riwaj-i- 
am with respect to certain matters it would be 
legitimate to fall back on the provisions of the 
personal law. GURBAKHSH Ram v, MANAK UHAND 

Lah.724 

The fact that a person belonged to à parti- 

cular tribe is*o clear proof of the fact that he follow- 
ed custom in preference to his personal law. SHARIFA 
BEGAM v. Court or WARDS Lah. 676 


Custom (PunjJab)—Adoption—Tarkhans of village 
Chanian of Jullundur District — Adoption of 
sister's or daughter’s son is prohibited—Onus is 
on adoptee to provegcustom to contrary. 
According to*the riwaj-i-am of the Jullundur 

District in the Punjab among the tarkhans of 

village Ohanian of Nakodar Tahsil of Jullundur 

District who are governed by custom, the adoption 

of a daughter's or asister's son is prohibited, and 

it cannot be said that theecase should be decided 
by applying the provisions of the Hindu Law, simply 
because tarkhans were not consulted at thetime 
of the preparation of the riwaj-i-am. In view of 
the provisions of the riwaj-i-am the burden of prov- 
ing that asister’sy son was eligible for adoption 
lies othe adoptee. GURBAKHSH RAM v, MANAK Onanp 


Lah, 724 

- Agriculiural tribe—Nature of widow's estate 
explained, 

Among the agricultural tribes of the Punjab 


who, in matters of succession and alienation 
are governed, not by their personal law, but 
by custom, a widow takes only a life-interest in her 
husband's estate. In this respect her position is 
analogous to that of a widow under Hindu Law. 
The restrictions imposed upon her power of aliena- 
tion are inseparable from her estate, and themere 
fact that no agnatic relation, or a near cognate, of 
the husband is alive, does not enlarge her poyers of 
alienation and make her an absolute owner. Her 
life-estate comes to an end at her death and so 
where she has made a will which isto take effect 
after her death there is no property on which the 
will can operate, Tara SINGH v. SURAJ KAUR 
Lah, 422 


Ancestral property—Original character of 
property lost by subsequent alienation and re-dis- 
tribution—Presumption, that any portion of land 
in Rajput proprtor’s possession has descenfled 
from original ancestor by inheritance, if can be 
drawn. 

Where the original ancestral character of the 
property is lost by the subsequent alienation and 
re-distributions no presumption can be made that any 
portion of the land in possession of a Rajput 
proprietor has descended to him from the original 
ancestor by inheritance. GutLam GHAUNS v. MALANG 
Kuan Lah, 892 


Succession — Childless proprietor — Absence 
of agnates —Cognate succeeds in preference to 
stranger. i 
According to the custom in the Punjab in the 

absence of all agnates of a chifdless propri:tor a 
cognate, however distantly related ,to him, is en- 
titled to succeed to his property in preference to a 
stranger. Tara Binen v. Buras Kaur Lah. 422 
Succession—Self-acguired property—Gujjars 
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of Shakargarh Tehsil, District 

Daughters exclude collaterale. 

According to the custom prevalent among the 
Gujjars of Shakargarh Tehsil of Gurdaspur District 
daughters exclude collaterals in succession to the 
self-acquired property of their father, LABH w. FATEH 
BIBI Lah. 152 
Dangerous Drugs Act. (ll of 1930), ss. 13 (a), 

32¢-Mere possession of opium, if enough to raise 

presumption that it was imported. 

Simply because a certain amount of crude opium is 
found in possessicn of the accused one cannot infer 
the fact that this opium was actually imported within 
the meaning of s. 13, Dangerous Drugs Act. Something 
More must be proved in the case before the pre- 
sumption under s, 32 against the accused of his guilt 
can be drawn. The accuseg may well have got it 
from a person who has imported it ibicitly. Presump- 
tion cannot be substituted for the proof of facts which 
go tomakeupan offence, and where the fact of im- 
porting itselfhas not been proved the guilt of the 
accused cannot be presumed. RAGHUBIR DAYAL MISSIR 
v. Kinc- EMPEROR é Pat. 431 
Decree—Ex parte — Suit to set aside—Mere nun- 

service of summons, if suficient to support suit. 

Mere non-service of summons is in the absence of 
fraud not sufficient to support a subsequent euit to 
set aside the decree. RAMESH CHANDRA Das v, NATIONAL 
Tozacoo Co. oF INDIA LTD., Catcurta Gal. 535 
Deed—Construction — Lease or sale- Coal mining 

lease andsale of coal land, difference between. 

Though in income-tax cases the substance of the 
matter should be looked at, yet it is impossible for a 
Court to ignore altogether the form in which the parties 
have chosen to express their contract. 

One of the essential points of distinction between 
a mining lease and a sale of coal land is that while 
in a mining lease the lessor has the right of rever- 
sion, there is no such right of reversion in a sale, 
Another point of distinction is that while in a sale 
the consideration is the price, in a mining lease 
there is the price otherwise called premium and the 
royadty which at least cutwardly bears a closer re- 
semblance to rent than to price. OoMMISSIONER oF 
Income-Tax, BIHAR & Oatssa v. Kumar KawaxKsea 
NABAIN SINGH Pat. 340SB 

Long interval between its execution and suit 
challenging it—Evidenciary value of recitals in deed, 

Where a very long time has elapsed between the 
date of the deed and the institution of proceedings 
challenging the transaction, recitals in the deed 
cannot be disregarded. If the deeds were challenged 
gt the time or near the datet their execution, so 
that independent evidence would be available, the 
recitals would deserve but slight consideration and 
certainly should mot be accepted as proof of the 
facts, But as time gces by and all the original 
parties to the transaction and all those who could 
have given evidence on the relevant pointa 
have grown old or passed away, a recital consistent 
with the probability and circumstances of the case, 
assumes greater importance and cannot lightly be 


Gurdaspur — 


set aside, Tes SINGH v. CHAUDHARI HANNU PRASAD 
All. 786 
Defamation. Ser Toit 600 


Dissolution of Muslim Marrlages Act (VIII of 

1939), 5. 4—Section, if retrospective. 

Section 4 of the Act is not retrospective and hence 
whe% the parties ere Muhammadaas, apostasy of 
either party prior tothe coming into force of the 

-Act dissolves themarriage. MARIAM v, FAZAL KARIM 
i . Lah, 420 
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Divorce Act (IV of 1869), s.10—Decree for judi- 
cial separation on ground of cruelty—Subsequent 
petition for dissolution on ground of cruelty and 
adultery—Decree, if can be xelied for proving 
cruelty. 

here the wife gets a decree allowing judicial 
separation on the ground of cruelty and subsequent- 
ly files a petition for dissolution of marriage on 
ground ofcruelty and adultery, she can rely on the 
decree for proving cruelty and may prove adultery 

only, Mars. T. R. Mangora Bar v, K, JANOJI Rao 
Med. 430 
Dower, See Muhammadan Law 728 


Easements Act (V of 1882), s. 33, Expl. W— 
Plaintiff enjoying free light and air through 
windows for fifty years — Defendant blocking 
windows by building wall~Plaintiff has right of 


© action even ip defendant's act has not caused actual 


damage. 

Where an owner of a house bas been enjoying 
free light and air through certain windows for over 
fifty years and another person has by putting 
a wall in front of the windows blocked them, 
the owner of the house has a cause of action 
against such other person even if his action has 


not caused actual damage to the plaintiff. Soria 
Br Bi SAHEBA v. VASUDEVA OLE TTY Mad, 832 
Estate. See Hindu Law—Alienation 504 


Estoppel—fasential. 

Per Kania, J.+;In order to establish a plea of 
estoppel, it is essential to plead representations on 
the part of the other side, action on the part of the 
appellants on the footing of those representations and 
detriment to them thereby, Coovers1, VARJANG v. 
CooverBal NaGsay OHAMPSEY Bom. 129 
Evidence — Appreciation — Hostile witness — His 

whole evidence, tf must be rejected — Discretion of 

Court in this matter. 

When a witness becomes hostile it would in cer- 
tain cases be unsafe to accept any portion of the 
testimony which he has rendered in examination-in- 
chief. To pick and choose between the statements 
which a witness makes in examination -jn-chief under 
the influence of an animus adverse to the party 
who has called him would sometimes be an un- 
sound proceeding, But to say thatthe Oourt has 
no discretion to decide whether or not what is elicited 
from such a witness in cross-examination is the 
truth is an entirely different proposition. The cross- 
examiner’s very function is not only to get rid of 
testimony which examination-in-chief has brought on 
the record, but to strive to extract from the witness 
the real truth. It woulel be quite wrong to hold that 
a Court 1s entirely debarred from bringing its judicial 
discretion to bear on materials which cross-examina- 
tion elicitsand of deciding whether the truth lies 
there. KomEsa CHANDRA Das 2, NATIONAL ToBacoo Oo, 
or INDIA LTD , CALCUTTA Cal. 535 

Previous judgment not inter partes—Admis- 
sibility of, in subsequent suit. 

A previous judgment not inter partes is not ad- 
missible in evidence in subsequent suit, KRITANAND 
Stncu Bavapur v. SECRETARY OF STATE Cal 854 


Evidence Act (| of 1872), s.10—Accessory after 
fact—Evidence of — Value of. 

Where a witness is admittedly an accessory after 
the fact and if he was not privy to the plot before 
hand he must certainly have suspected that some- 
thing sinister was afoot hisevidence cannot be put 
on a higher level than that of an approver. KUNWAR 
Suygua KUMAR SINGH v. EMPEROR Oudh 466 
s. 10—Admissibility of hearsay ertidence 
“under 8, 10—Statement by conspirator indicating 
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complicity of third conspirator, admissibility of— 

It's evidentiary value. 

There is no authority for the proposition * that 
evidence which is of a hearsay nature should net 
be admitted under s,10. Any statement made by one 
conspirator to another indicating in any way the 
complicity of a third conspirator is a relevant fact 
and as such may be admitted. Whether it should 
be believed or not is another question. There is 
naturally no corroborative evidence of such state- 
ments, but such evidence may be treated in the 
same way asthe other evidenca given by accom- 
plices. Kunwar SHAYAMA Kumar SINGH v. EMPEROR 

Oudh 466 
— S. 10-—-Applicability—Reasonable ground to 
believe that there was conspiracy — Section, af 

applies, $’ . 

Where there is reasonable ground to believe that 
there was a conspiracy to commit an offence and 
that the accused were members of it, s. 10, Evidence 
Act is applicable to the case. Kunwar SRYAMA 
KUMAR SINGA y. EMPEROR Oudh 466 


-—- — S, 10—Person accused of crime tampering 
with evidence, after crime, whether relevant fact 
under s. 1, Evidence Act (I of 1872), 

When a person is accused of a orime the fact 
that, either before or at the time of, or after the 
alleged crime, he destroyed or concealed evidence or 
prevented the presence or procured the absence of 
persots who might have been witnesses, or suborned 
persons to give false evidence respecting it, is re- 
levant., Kunwar Sayama Kumar SINGH p. EMPEROR 

Oudh 466 
$.13—Sale certificate showing lands com- 

prised in tenancy— Admissibility of, under s, 13, 

A sale certificate granted. under O. XXI, r. $4, 
Civil P. O., showing the lands comprised in the ten- 
ancy, can be admitted in evidence under s. 13, Evi, 
Act, asa transaction by which the right to posses- 
sion of certain plot of land as constituting the tenancy 
lands was recognized. Basanta KUMARI Dast v. 
JANENDRA Nata GuosH Cal. 824 

88, 21 and 34—Admission in zamindari 
papers of proprietor which are books of accounts 
regularly kept in course of business, if can be 
proved by or on behalf of persons making it. 

Admissions in the zamindari papers of the 
proprietor which are the books of account regularly 
kept in the course of business, are admissible under 
s. 34, Evi. Act and can be proved under g. 21 of the 
Act by or on behalf of tha persons making them, 
RAJBALI LAL v, PARTAPPUR Co. LTD. Put. 296 
————- 8. 21 (1). Sre Evidence Act, 1872, s. 35 

824 

——— 8. 26. Sge Criminal Procedure Code, 1898, 

B. 164 37 


———— 8.26—Criminal Procedure Code (Act V of 
1898), a. 164—-Confession by person in hosptial after 
arrest is presumably made in presence of Police 
Officer—It cannot be proved against accused unless 
made in immediate presence of Magistrate. 

A statement made by a person in the hospital after 
he bad been arrested is presumably made in the 
presence of Police Officer because even in the hospital 
the accused person is always in the immediate 
custody of a Police Officer. Under s. 26 of the Evi, 
Act, therefore no such confession can be proved 
against the person making it unless it is made in 
the immediate presence of a Magistrate. PERUMAL 
KUDUMBAN v. EMPEROR Mads 37 

S. 32—Statement made by person not witnegs 
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before Court, that ‘certain property belonged to 
him, if admissible under s. 32, 

An isolated piece of paper or memorandum made 
by a person not before the Court as a witness em- 
bodying a statement for his own information that 
certain | property belonged to him containing 
nothing against his own pecuniary interest or 
exposing him to a criminal prosecution or a civil 
suit, is not admissible in evidence under s. 32, 
Evi. Act. SABHAGIBAI v. Prrxasa Uuanp MULOBAND 

° Sind 111 

s. 32 (5)—“Hxistence of any relationship”, 

includes the question of non-existence of relation- 
ship. 

Where the question at issue is whether a person 
died issueless or left a son, the statement that he died 
issueless amounts to a statement relating to the 
existence of a rajata kan by blood, because the 
question whether he left a son involves the question 
whether there is any blood relationship between him 
and the person who claims to be his son, “The exis- 
tence of any relationship” within the meaning of 
el. (5) of s. 32, Evi. Act, includes the non-existence of 
such relationship. SUBA Raut v., DINDEYAL CHODUSURY 

Pat, 674 
8. 32 (5) — Transaction related in deed 
tmpugned — Recitals therein, as coming under 

8. 32 (5), value of. 

Wherga deed relates to the very transaction which 
has been impugned by the plaintiff, the Court should 
not attach much weight to the recitalstherein as 
statements under s. 32(5), Evi. Act. SUBA RAUT v. 
DINDEYAL OHOUDHARY Pat 674 
——- S. 35—Entries in registers of schools other 

than Government or State schools, if admissible 

under 83. 35, 

According tothe definition of ‘public servant’ in 
s. 21 (9), I. P.O., the employees only of a Goverament 
or State schoolare public servants, Hence an entry 
made ina school register by an employee of a school 
other than a Government or State school is not one 
made ina public or official register by a “ public 
servant ” in the discharge of his official duty. The 
entries, therefore, in registers of school other Phan 
Government or State school are not admissible in evi- 
dence under s8. 35, Evi. Act. Hoax Satna v. Ma D HLA 

Rang, 21 

——— SS, 35, 21 (1)—Certtfied copy from register 
of rent suits, if admissible under 3. 35—~Statement 
in it made by darpatnidar in connection with rent 
suit, subsequent to sale of darpatni interest, if 
admissible as admission against zemindar purchaser 

of darpatbiinterest. . ° 

A certified copy from the register of rent suits con- 
taining various entries in a tabular form, would 
be admissible under s. 35, Evi. Act, as written by 
a public servant in the discharge of his official duty, 
However, the entry in it ofthe statement made in 
connection with rent suit instituted by the darpatni- 
dars and others against the tenants, subsequent to 
the auction sale of the darpatni interest cannot ba 
treated as relevant admission and proved against 
the zemindar who has purchased the darpatni in- 
terest under a. 21 (1) Basanra KUMARI DASI v. 
JNANENDRA Nata Guoga Cal. 824. 

s. 68, proviso — Attestation, tf in®lude 

in execution. E 

The word “execution” as used in the proviso to 
B. 63 of the Evi, Act in the case of a mortgage bond 
means and includes not only the signature of the 
executant but the whole series of acts or formali. | 
ties which are necessary to give the document vali- 
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dity as e mortgage. Oonsequently the denial of 

execution includes the denial of attestation also. 

Kati Osaran v. SURAJ BALI Oudh 215 

——— s8. 68, Provlso—Attesting witness hostile, 
whether ground for not producing him. 

The fact that one of the attesting witnesses has 
turned hostile is no sufficient ground for not pro- 
ducing him. If he turns hostile the party producing 
him ean’ obtain Court's permission to cross-examine 
him, KALI CHARAN v. Sura BALI Oudh 215 
s. 68, Proviso—"Specifically denied,” mean- 
_ tng of. 

Where the defendant in a suit on a mortgage, 
denies in his written statement, the execution of the 
document, and states that it was not genuine, the 
execution is “ specifically denied ” within the mean- 
ing of the proviso to 8. 68, fvi. Actand it is, there- 
fore, incumbent on the plaintiff to*produce at lesast 
one attesting witness, KALI HARAN 9, SURAJ BALI 

G Oudh 215 
———— 8. 76—Public document—Copy of —No certi- 
bag of its being true copy—Copy is not admis- 

Stute, . 

Where the document purports to be a copy given 
by a public officer having custody of a public 
document, s. 76 of the Evi, Act requires that 
such acopy ehould bear a certificate written at the 
foot of such copy that it is a true copy of such 
document. Where such document, bears to such 
certificate and it is not supported by the evidence 
of the person who prepared it, itis not admissible 
in evidence. KHADIM ALI v., JANaanatH Oudh 166 

s. 83—Survey—Thakbast — Function of— 
Statement in .thakbast, evidentiary value of— 

Fard-i-abpashi, preparation of ~- Bengal Tenancy 

Act (VIII of 1885), 8. 102 (gg), as amended in 

1907—Score of. 

Where an order for the survey was probably 
passed as early as 1906 unders. 10], Beng. Ten. 
Act, before the provision (gg) was added tos, 102 
in 1907, it could not have provided for the 
preparation of any record of irrigation rights and 
comsequently no fard-i-abpashi could have been 
prepared, since the particulars to be recorded must 
depend on the terms of the order. 

The thakbast was a rough and ready survey made 
in 1844 as a preliminary to the regular Revenue 
Survey made in 1845. Its function was to record 
boundaries only, as a demarcation survey, and water 
rights were completely beyond its scope. The 
surveyors had no suthority to record any irrigation 
rights, and apy such notes made on the map carry 
no presumption and are nofevidence. Entries in the 
thakbast hesra have by themselves no evidentiary 
value. Thakbast statements are admissible and cf 

evidentiary vglue, unless the entries relate to 
matters altogether outside the scope of the thakbast 
survey. HARIPAR PRASAD SINGH v. JANAK DULARI 

Pat. 275 

- $. 111—Collector releasing attachment and 
permitting judgment-debtor to satisfy decree by 
execution of fresh mortgage — Judgment-debtor 
executing mortgage in fatour of his Pleader’s son— 

Pleader's son advancing money as his own pro- 

eriw Case, tf comes under s. 111— Transaction, 

af unfair. 

In executions before the Collector, the mortgagor's 
property was relegsed from attachment and the 
Ph rtgagor permitted to execute a fresh mortgage of 
his released property to satisfy the decree. The 
mortgagor mortgaged the property to the son of his 
Pleader who was engaged by him to conduct the 
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execution proceedings. The money was advanced 
by the.son as his own property: .» À 
Held, that the rule embodied ins. 111, Evi. Act, 
would not apply unless it was shown that the 
Pleaders’ son ever stood in a position of active con- 
fidence to the mortgagor. X 
Held, also that merely by insertion of a clause in 
the deed that in addition to the interest, the mort- 
gagor should pay annually Rs. 10,009 in the month 
of June and alikesum inthe month of Deeember 
with a view to the liquidation of the debt, no 
unfair advantage could be said to have been taken 
by the Pleader. Nor could the clause be regarded 
as a fetter on the equity of redemption inasmuch 
as it was a provision which often occurred in mort- 
£288 deeds ang in the view of the fact that the 
mortgagor was an old defaulter and also that the 
obligation mentioned in the deed was reciprocal, 
it could not in any way be regarded as onerous. 
NISAR AHMAD Kuan v. MOHAN MANUOHA PG 94 


s. 114, illus. (a)—Accused found in posses- 
sion of stolen property soon after theft—Pre- 
sumption—Accused should give explanation of 
possession — Defence rejected — Accused can be 
convicted under Penal Code (Act XLV of 1860), 
3.411, 

There isa certain sense in which the onus of 
proving the guilt of the accused always lies on the 
prosecution, for even in those cases in which the 
accused is required to produce evidence on some 
point or other (as for example under ss, 105 and 
106 of the Evi. Act) and does so, the rejection of 
this evidence as unsatisfactory does-not necessarily 
warrant the conclusion that he is guilty, and the 
prosecution is bound to fail in every case in which 
the guilt of the accused is not established on the 
entire evidence beyond reasonable doubt. That the 
onus of proving the guils of the ‘accused beyond 
reasonable doubt “ never changes, it always rests_on 
the prosecution ” is a proposition su pported by very 
high authority. But its importance really lies, in 
the way the defence evidence is to be treated, Ifan 
explanation is given by the accused which may be 
true, it isfor the jury to say on the whole evidence 
whether the accused is guilty or not; that is to 
say, if the jury think that the explanation may rea- 
sonably be true, though they are not convinced that 
it is true, the prisoner isentitled to an acquittal, 
because the Orown has not discharged the onus of 
proof imposed upon it, of satisfying the jury beyond 
reasonable doubt of *he prisoner’s guilt. 

But where the accused Who is found soon after- 
wards in possesgion of the “stolen” property, ie 
presumed to be either the thief or to have received 
the property knowing it tobe stolen. This pre- 
sumption cannot arise at all if the accused is able tc 
account for his possession. There is no question ix 
such cases of the accused being required to prove 
his innocence. The issue in such casesis whethe: 
the accused isto be convicted, and he can only be 
convicted if he is proved to be guilty, and not merely 


because he fails to establish his innocence. ‘* No 
guilty” is a wider expression than ‘innocent 
RAGHUNATH Gore V. EMPEROR Pat, 70: 


s. 115—Some facts known to both parties- 

There can be no estoppel. 

Section 115, Evi. Actdoes not apply to a cas 
where the statement relied upon is made to a pel 
son who knows the real facts and isnot misled b 
dho untrue statement. There can be no estopp 
“vhere: the truth of the matter is known to both pa: 
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ties. Fira LoRIND Osanp LAOHEMAN Das v. PUNJAB 
NATIONAL Bank LTD Lah, 830 
———s. 116. Skz Co-sharer p 
——— s, 116. Ser Landlord and Tenant 
8.116—Rent suit by daughters claiming to 
be heirs to leasehold property alleged to be 
stridhan of their mother—Tenants though cannot 
dispute title of mother at commencement of 
tenancy can dispute daughters’ derivative title— 

Burden then shifts on daughters. 

Although in a rent suit brought by the daughters 
claiming to be heirs to the leasehold rights which 
wera alleged to be their mother’s *stridkan, the 
defendants cannot dispute the title of the plain- 
tiffs’ mother at the commencement of the lease, 
they can dispute that the title had devolved on 

the plaintiffs according to law. “Where thus the 
defendants dispute plaintiffs’ derivative title it is 
incumbent on the plaintiffs to prove that the lease- 
hold rights in question were the stridhan of their 
mother and they were entitled to inherit those rights 
under the Hindu Law. Parxase Kaur v. Gran CHAND 

Lah, 555 

s. 157. See Penal Code, 1860, s, 375 48 
Execution—Compromise between decree-holder and 
- judgment-debtor, if enforceable in execution pro- 

ceedings. . 

A compromise between the decree-holderand the 
judgment-debtor entered into in the course of exe- 
cution proceedings, which wag duly recorded is en- 
forceable in execution proceedings. CHrATRA PATI 
PERTAB BAHADUR Sani v. HARI RAM Marwari All, 616 
Limitation, plea of — Execution pending 
for long time transferred to another Court— 

Property sold by such Court—Plea of limitation 

raised for first time before such Court in objection 

to sale, held, could not be allowed. 

An execution case which was pending for a long 
time before an executing Oourt was subsequently 
transferred for execution to another Court which 
executed it by sale of the judgment-debtor’s property. 
The judgment-debtor in his objection to the sale 
sought for the first time to raise the plea of limita- 
tion : 

Held, that in the circumstances of the case the 
plea could not be allowed to be raised before the 
transferee Coart, though such Court was competent to 
entertain the same, BARKAT Ram v. BHAGWAN SINGH 

Lah, 612 
Receiver. Sen Receiver Lah. 704 
Execution sale—Sale in execution of money decree 

—W hat passes to purchaser. 

The purchaser at an execution sale under a money 
decree gets the right, title and interest of the judg- 
ment-debtor at the date of the sale, Jasras Fanost v. 
SUGRABAI Sind 483 

. Federal Court—Practice—New point—Point raised 
not covered by certificate under s. 205 (1), Govern- 

ment of India Act, 1935 125 & 28 Geo. V, Ch, 42) 

—Certifieate under O. XLV,r. 3, Civil Procedure 

Code, if essential, 

Quere.—Whether a separate certificate is needed 
under O. XLV, r. 3, Oivil P. C, before a party can 
raise before the Federal -Court any question besides 
the one covered by the certificate under s. 205 (1) of 
the Constitution Act. LACAMESSWAB PRASAD SnUKUL 

: V, KESHWAR LAL . FC 659 
— Review—Powers of — Principles stated. 

Federal Court will not sit as a Court of Appeal 
from its own decisions, nor will it entertain appli- 
cations to review onthe ground only that eone of 
the parties in the case conceives himself fo be 
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. e 
aggrieved by the decision. There is a salutary 
maxim which ought to be observed by all Oourts 
of last resort—ZInterest reipublicae ut sit finis 
litium. Its strict observance may occasionally 
entail hardship upon individual litigants, but the 
mischief arising from that source must be small in 
comparison with the great musshief which would 
necessarily result from doubt being thrown upon 
the finality of the decisions of such a tribunal as 
this. Federal Court is not, it ia true, a° O8urt of 
last resort in¢he sense in which the Judicial Oom- 
mittee or the House of Lords may be so described 
inthe United Kingdom; butit is the highest tribu- 
nal sitting in this country and no appeal lies with- 
out leave from any decision given by it in the 
exercise of its appellate jurisdiction, Federal Court 
has power under s. 2141) of the Constitution Act 
to makerules of Cou% for regulating generally the 
practice and procedure of the Court; but it has 
made no rules for regulating applications fora 
review of its judgments, aud in these circumstances 
it is unnecessary to consider whether its rule making 
power is wide enough to enable it to assume a 
general jurisdiction for that purpose, in the absence 
of express statutory provisions such as are to be 
found in s.114 of theCivilP. O. If at the present 
moment it has power to review its own judgments 
that power should not be regarded as more exten- 
sive than the power exercised for the same purpose 
by the Judicial Committee and should be subject to 
gimilar restrictions and the rules which govern 
the practice of the Judicial Committee and of the 
House of Lords in these matters may rigtly be 
taken ag a guide to the practice of this Court also. 
In certain exceptional circumstances an applica- 
tion for are-hearing may be entertained, but the 
casesin which this will be done are cases where 
some misprision had occurred, as for instance, the 
terms of the decree adjudicating something which 
had not been inthe view of their Lordships Board, 
or which they had not had the means of deciding 
or where the decree did not carry out the termsof 
the judgment. In no case however, will any re- 
hearing be allowed upon the merits or even on 
the ground that new matter has been discovered, 
which, if ithad been produced at the heariag of 
the appeal, might materially have affected the 
judgment of the Committee. 


An appellant must succeed by the merits of his 
own caseand not by the laches of his opponents; 
and where the appeal is dismissed without calling 
upon the respondents to argue the merits of the 
case, itcannot be staid that the appellants were pre- 
judiced. When he files review application on the 
ground of the respondents’ laches, he ig in effect 
inviting the Oourt to re-hear his appeal upon the 
merits, because he thinks that %he Oourt was in 
error in dismissing it. 

Similarly the fact thatthe Counsel failed to take 
certain points either in the High Oourt or the 
Federal Court or that he was not properly instructed, 
does not justify granting of the review application, 
In sucha case it amounts to re-hearing of the whole 
apppeal on merits, PRITHWI HAND LALL CHOUDHERY 
v. SUKERAJ Rat y FC1 


— Findings based on wrong legal view of 
what constitutes a natural chanhel, whether binding. 
The findings based on a wrong legal view 9f what 

constitutes a natural channel, is fot binding in 

second appeal, HagraaR PRASAD SINGH 2. JANAB 

DuLARI KUER Pat, 275 
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Fishery—Crown's right to grant right to fish as 
surorporeat right apart, from right to subjacent 
sgoil. 

There is no principle on the basisof which the 
Crown oan be prevented from dividing the rights 
in land and in making a grant of the right to 
fish as an incorporeal right, apart from the right to 
the subjacent soil, in the waters covering the land 
to one, and either reserving to itself or grafting tə 
another the subjacent soil, Krirananp SINGH 
BAHADUR v SECRETARY OF STATE Cal. 854 
——e~-Held, that fisheries could not be taken to 

have been ircluded in zamindari, , 

Where the fisheries situat d within the geogra- 
phical limits of Pergunah Ekbarabad which had 
been granted by the Orown to others as incorporeal 
rights before the decennial settlement of that 
Pergunah, had not been included in the assets of 
zemindari of Pergunah Ekbarabad at the time of 
the permanent settlement, thpy cannot be taken to 
have been included in the zemindari ag the assets 
thereof were not taken into account in settling 
Perganah Ekparabad. KRITANAND SINGH BAHADUR v. 
SECRETARY OF STATE Cal. 854 

—Right of Grown to grant several fishery to 
private individual, if Limited. 

To the extent of the right of the Orown togrant 
a several fishery to a private individual, there is 
no limitation in respect of time and the river need 
not be tidal. It is enough if it is navigable, 
KRITANAND SINGH BAHADUR v. SEORETARY or STATE 

Ca, 854 

Government of India Act, 1935, (25 & 26 
Geo. V, Ch. 42), 5.100, Sch VII, List Il, Item 31 
—Provincial Legislature has right to prohibit 
possession of intoxicants—Limits of auch power. 
Obiter :—The effect of s. 100 an Ssh. VII, List 

II, Item No. 31, Govt. of India Act, 1935, is to enable 
the Provincial Legislature, subject to the right of the 
Central Legislature to make laws in respect of the 
matters, enumerated in List I, to make laws relating 
to intoxicating liquors and narcotic drugs, that 
is to say, (in the words of item No. 13), the produc- 
tion, manufacture, possession, transport, purchase 
and sale of intoxicating liquors, opium and other 
narcetic drugs. A right to legislate as to posses- 
sion of intoxicating liquors must necessarily 
involve a right to prohibit possession. The Pro- 
vincial Legislature has power so to limit posses- 
sion, provided that in so doing it does not 
encroach upon the legislative powers of the Central 
Legislature, The Central Legislature is the autho- 
rity to legislate in respect of import and export of 
intoxicantsacross thesea frontier of Bombay, and 
the powers of the Provincial Legislature under 
Rem No. 31, in List II must Be exsrcised subject to 
this right of the Central Legislature. The Provin- 
cial Legislature has no power to legislate in respect 
of possession of jntoxicants in such a way as to 
encroach upon the right to import and export 
across the customs frontiers. 

Hencs, the power under s. 14-Bas amended by 
Amendment Act VI of 19:0 to prohibit any indi- 
vidual or a class or body of individuals or the public 
generally from possessing intoxicants would be valid, 
but the power must not be exercised so as to 
encroach upon the rights of the Central Govt. No 
doubte any, legislation which restricts possession or 
consumption of intoxicants is likely to have a 
prejudicial effecteupon the customs revenue of the 
Central Govt. and that fact would not prevent the 
Provgacial Govt. from exercising the power con- 
ferred upon it by Item No. 31. But the power of 
-the Provincial Govt. to legislate as to possession is 
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a qualified, and not an absolute power; it is 
subject to therights of the Central Govt. EMPEROR v. 
Saver MANUEL Dantes è Bom. 85 S B 
—w 8. 205—Absolute directory enactments— 
Daty of Court — Duty imposed by s. 205, scope 
OTe 
It isa well-settled general rule that “an absolute 
enactment must beobeyed or fulfilled exactly, but it 
is sufficient if a directory enactment be obeyed or 
fulfilled substantially”. It is sufficient if the plain 
object of the directory provision is carried out’ The 
Legislature was not intending to lay by s. 205 on, 
the Judges of every High Oourt an obligation as 
part of their judicial duties to record their inten- 
tion to “withhold” a certificate in such cases as-an 
ordinary judgment on a criminal trial or in a libel 
ction or a decrae or judgment in an every day case 
orthe recovery of a trifling sum of money, for 
example, in anormal action for a debt. Their first 
duty is “to consider’; but only it would seem when 
there isin fact something to consider. The duty 
imposed on the Judges by words of a directory 
character is one which arises only in a case where 
there is some reasonable ground for thinking that 
the specified question may be invovled. PUNJAB Oo- 
OPERATIVE BANK LTD vy, COMMISSIONER OF “[NOOME-TAX 
PC 548 
8, 205—Board's right io entertain direct 
appeal, in absence of certtficate, is not taken 
away—In dealing with appeal in such cirgum- 
stances, the Board thinking that High Court ought 
to hare given or withheld certificate—High Court 
should be given opportunity to certify or withhold 
certification and till then Board should decline 
to hear appeal. 

Where in the absence ofa certificate it appears to 
the Board on an appeal that there is ground for 
thirking that thera isa matter for the consideration 
of the High Oourt and that they ought ty have given 
or tohave withheld a certificate, the Board ought to 
decline to hear the appeal until the High Oourt have 
had an opportunity of doing one or the other. 
PUNJAB Oo-oPERaTIVE Bank LID, v. COMMISSIONER OF 
INCOME-TAX PC 548 

s. 205—High Court's failure to give 
certificate, if can affect third party. 

There is no condition precedent imposed on an 
appeal to His Majesty in Oouncil in the absence ofa 
certificate. The failure of the High Court to certify 
or withhold certification may be “blameable” but the 
third parties have nothing todowiththat. PUNJAB 
Co-.PERATIVE BANK Ltp.ev. COMMISSIONER CF INCOME- 
TAX ° PC 548 
—— 5, 205—Object of—Whether provides for 

case where no certificate is given, 

The object of s. 205, Govt. of India Act, 1935, is to 
ensure that in every proceeding where a judgment, 
decree or final order is made by any High Court in 
British India which involves a substantial question 
oflawasto the interpretation of the Act or any 
Order in Council made thereunder the appeal, if 
any, that is the direct appeal, ehall lie to the Federal 
Court. The word “direct” is used because s. 208 
makes provision for an appeal in sucha case on 
certain conditions from a decision of the Federal 
Court to His Majesty in Council. The section does 
not provide fora case where no certificate is given, 
however plainit may be that it ought to have been 
given. There is no provision, express or implied, 
taking away from His Majesty in Council theright to 
entertain a direct appeal in such case, anda fortiori 
there is nothing taking away the right of direct 
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appeal to His Majesty in Council in a case where 
no substantial question of law specified in.s. £05 
could by any reasonable possibility arise, PUNJAB 
Oo-0PERATIVE BANK, LTD. y, COMMISSIONER OF INGOME- 
TAX . P C 548 
— 5. 224—Power of superintendence—Eztent 





of. 

The power of superintendence of Magisterial Court 
conferred on the Chief Court by law includes neces- 
sarily the power to guide, advise ani encourage 
Magistrates in the faithful discharge of their judicial 
duties. EYPEROR v. PUBLISHER ‘“Darty GAZETTE”, 
KARACHI Sind 519 F 5 


——— 8. 226 (1)—Imposition of penalty under 
col. 3 of s. 167 (17), Sea Customs Act—Suit for its 
recovery, if barred under s. 226 (P). e 
The imposition of the penalty under col. 3of s. 187 

(17), Sea Customs Act, is a “matter concerning the 

revenue” or “concerning any act ordered or done in 

the collection thereof according to the usage and 
practice of the country or the law for the time being 
in force”, The High Oourt, therefore, hag no juris- 
diction to entertain a suit to recover the penalty paid 
under s. 167 (17). Brunsaarp KIOSTERUDS DAMPSKIBS 

AKTIESETSKAB V. SECRETARY OF STATE Bom. 867 

8. 270—Act done in execution of duty as 
servant of Crown before relevant date— Consent of 

Governor is required for prosecution. 

No proceedings can beinstituted against a person 
in respect of the acts except with the consent of 
the Governor of the Province, where acts consti- 
tuting the offence were done by him in the execu- 
tion of his duty asa servant of the Orown before 
the relevant date under s. 270, cl. (1) of the Govt. 
of India Act, 1935, K. K. Koouv SA. EB v, EMPEROR 

Mad, 51 

Grove—Sale by zemindar of part of zemindari 
holding—Entire share in grove land appertaining 
to it not sold—Auction-sale of remaining portion— 
Entire share tn grove land passes to auctton-pur- 
chaser. 

If a zemindar plants a grove in the village in 
which he is a zemindar that grove appertains to his 
share in the zemindari. If he elscts to sell part of 
his zemindari holding and retain his entire share 
in the groveland, entire share continues ta apper- 


tain to his remaining share in the village. If he- 


sells the remaining portion of the zemindari at an 

auction-sale his entire share in the grove land passes 

tothe auction-purchaser, Raz Narain Dupe v. Imam 
e 


Raza . All, 163 
Guardlan ad litem—Appointment of, Ste Practice 

Pat 794 
Guardlans and Wards Act (Viii of 1890), 


88.29, 30—Applicability of, to mere borrowing, 

The restrictions contained in s. 29 of the Guardians 
and Wards Act and the provisions of s.30 do not 
apply to a mere borrowing of money by a guar- 
dian. Antu Kumar Das v. PROBSABATI MITRA 

Cal, 577 

——— 88. 41 (3), (4, 48 — Ward dissatisfied 

with guardians’ accounts—Court must order inquiry 

and cannot merely direct ward to file suit jor 

accounts, 

lt is the duty of the Oourt to order an inquiry 
into the accounts, where the ward is not satisfied 
with the accounts rendered by the guardian. The 
Court cannot merely suggest to the ward a remedy 
by way of a separate suit in view cf the provigions 
of as. 41 (3),(4) and 48, Guardians and Wards Aet. 
ABDUL HAMID SIROAR v, ABDUL JABBAR Rang. 108 
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Hindu Law — Adoption s Bombay School—Mosire 
of widow making adoption, relevancy. 

In the Bombay Presidency, a Hindu widow having 
the power to adopt, and a religious benefit being 
caussd to her deceased husband by the adoption, 
any discussion of her motivein making the adop- 
tion is irrelevant. Linaappa RAYAPPA DESAI v. 
Kapapr& Bapurao DESAI Bom. 504 
Impartible estate— Adoption by 

widow of holder—Sstate already vested in co par- 

cener, if divested, - 8 

Where the esjate is impartible, succession to which 
is governed bythe rule of lineal primogeniture, and 
the widow of the holder has taken a boy in adoption, 
he,as the representative of the senior branch, is 
entitled to succeed to all the impartible property of 
the family and to divest the estate which had already 
vested in the other co-parcener prior to the adop- 
tion. Linaappa Rayargji Desar v. Kapappa BAPURAO 
Desar ° Bom, 504 
——— ——— Jains—Power of widow in joint 

family to adopt without consent of her deceased 

husband's co-parceners—Law applicable. 

Jains are governed in matters relating to adoption 
by the Hindu Law except ewhere any custom in 
variation of it ‘is satisfactorily proved. The ordi- 
nary law relating to the powerof a Hindu widow 
in a joint family to adopt without the consent of 
her husband's co-parceners applies to Jains, even 
though Jains do not believe in the Brahminical -doc- 
trines felating to obsequial ceremonies, the perform- 
ance of shradha and the offering of oblations for the 
salvation of the soul of the deceased. The religious 
Motive is not the only motive for adoptions. The 
secular motive is equally important. The continu- 
ance of the line is the secular motive underlying 
adoptions andthat motive operates among Jains 
quite as much as among Hindus, YAMASHETTI BHAU- 
SHETTI V. ASHOK BHOMSHETTI Bom. 488 

——— Law as to, applicability to Linga- 











yats, 

The ordinary Hindu Law is presumed to apply to 
Lingayats, except in so faras it is shown that they 
have superseded it by their customs. There ig 
nothing to show that the ordinary Hindu nofions 
with regard to adoptions do not prevail among 
Lingayats.  LINGAPPA RAYAPPA Desar v. KADAPPA 
Bapurao DESAI Bom. 504 

Allenation — Co-parcener — Alienation by 
one co-parcener, of joint family property with- 
out legal necessity—Suit by other co-parcener for 
declaration that alienation is not tinding or for 
possession—Cause of action, when arises—Such suit, 
whether for benefit of all co-parceners living at 
time of cause of actioħ or born subsequentty—Cause 
of action for both kinds of suits, if belongs also to 
co-parceners born subsequent to date when cause of 

action arises. e 

Per Stone, C. J, and Bose, J., Grille, J., contra.— 
Where one of the co-parceners has alienated co- 
parcenary property without legal necessity the cause 
of action arises at the moment of alienation where the 
suit is by other co-parcenar for a declaration thatthe 
alienation is not binding in whole or in part. The 
cause of action arises at the moment the alienes enters 
into possession where the suit is for possession. It 
may be, there are other causes of action earismg at 
different dates, Whichever cause of action is in gues- 
tion it belongs to those in existente when the cause 
of action arises, If a co-parcener having sugh a 
cause of action sues he sues for the Benefit of co. 
parceners generally (other than the alienating co- 
parceners). If a. co-parcener is not in existence’ 
when such a causa of action arises he cannot sue. 

es 2 


xl 


Hindu Law—contd. , 
Hence whether the after born co-parcener can or 
cannot sue depends on whether he was or was not 
born (in the above defined sense) at the date the 
cause of action arose. If he was then born he can 
Bue; if he wasnot he cannot. If a co-parcener 
Was alive at the time the cause of action arose and 
sues he sues for the benefit of all co-parceners, 
other than the alienating co-parcener, whether alive 
at the date the cause of action arose, or born sub- 
sequently. This affects his rights, not the rights of 
the alienee whose share is fixed at thé date of aliena- 
tion and does not thereafter fluctuate though sub- 
sequent consent of co-parceners may cause it to 
increase, 

Per Grille, J.—An alienation, made by a Hindu, 
who atthe date of the alienation had a co-parce- 
ner living, of co-parcenary property, cannot be 
challenged by an after bornco-parcener if euch after 
born co-parcener was born or conceived after the 
death of the co-parcener living at the date of the 
alienation. The alienation can, however, be chal- 
lenged by the after born co-parcener born or conceiv- 
ed before the death of the co-parcener living at the 
date of alienation, though his rights are dependent 
as regards limitation on the date on which the 
cause of action arises and no fresh cause of action 
accrues to him by birth. KASHINATH p, BAPURAO 

Nag. 241 FB 
Allenation — Father — Alienation e without 
legal necessity is valid in Central Provinces but can 
be avoided—Such alienation is void in Bengal but 
can be ratified—Case law of one Province should 
be used with caution in other. 





Per Stone, O. J, and Bose, J., Grille, J., contra,—. 


An alienation without necessity by a father, sons 
. being -alive and not consenting, is in Bengal ab- 
solutely void unless and until ratified. In Oentral 
Provinces, however, such an alienation is valid but 
can be avoided. Hencethe case-law of one Province 
must be used with caution in another. 

Per Grille, J.—It is illogical to say that an aliena- 
tion, which may be valid in part and invalid in 
pam as in the case of an alienation including but 
not consisting entirely of that which an individual 
co-parcener has a right to alienate, should be classi- 
fied as voidable. Part of the alienation is from 
the beginning incompetent, and the members of the 
co-parcenary body whcse share is thereby affected 
have a right to challenge it as incompetent. Such 
an alienation cannot be considered a good and 
valid alienation until challenged. The alienation by 
a co-parcener of a share other than his own (subject 
to the developments of theeright of an individual 
co-parcener to alienate what in strict theory is in- 
tangible) is as invalid in the Oentral Provinces as 
it is elsewhere, and the decision in Hazari Mal 
Babu v. Abaninath Adhuriya, 18 Ind. Cas,625, is, as 
valid in these provinces as it is in Bengal. Kasuinata 
v. BAPURAO Nag. 241 FB 
Impartible estate—Holderof impar- 

tible estate, if can alienate by will and gift. 

The holder of an impartible estate, the succession to 
which is governed by the rule of lineal primogeniture, 
has a right to alienate it py will or gift. LINGAPPA 
RawWprasDusal v. Kapappa Barurao Desar Bom. 504 
Legal necessity—Business inherited 

by minors from father, principal source of main- 

tenance Money borrowed by guardian to improve 
mances of such business—If for legal necessity. 

‘Where the business is inherited from the father, and 
the income from it is the principal source of main- 
tenance of the minors and more, money is needed for 
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the efficient conduct of that businėss money borrowéd 
to improve the finances of the business is money 
borrowed for the benefit of the minor's estate, 
ANIL Kumar Das v. PROBHABATI Mirra Cal. 577 
Alienation—Manager—Necesstty—Noylegal 
necessity or antecedent debt — Manager mortgaging 
joint family property—Alienation is void ab initio 

—Mortgagee entering into transaction with eyes 

open—Benefit of Transfer of Property Act (IV 

of 1882), 3. 43, cannot be had, e 

Where the menager ofa joint Hindu family mort- 
gages the family property when there is neither 
legal necessity for it norany antecedent debt, the 
mortgage is void ab initio and where in such a 
cage the mortgagee enters into the transaction with 
his eyes open and it is not a caseof fraudulent or 
*erroneous representation, the mortgagee is not 
entitled to the benefit of s,43, T. P. Act so-as to 
be entitled to the share of the mortgagor on 
separation BIJLESHARI BAKASH SINGA V. GAJADHAR 

Oudh 195 

Mortgage by guardian, of minor's 

property—Mortgagee satisfying himself as to legal 

necessity—Non-mention of necessity, in deed, tf 
material, 

If it is proved that the mortgagee did in fact make 
enquiries and satisfy herself as to the existence of 
legal necessity for the mortgage executed by guardian 
the fact that the true necessity was not mentioned in 
the recitalsis of little importance. The recitels in 
the bond are merely a piece of evidenceas to the 
nature of the alleged necessity: they are not con- 
clusive on the point. ANIL Kumar Das v PROBHABATI 
MITRA Cal. 577 
Witow—Legal necessity—Bulk of 

purchase money proved ta be for legal necessity 

Onus to prove that balance was not for legal neces- 

sity is on rerersivner. 

Where property is sold bya Hindu widow and 
the bulk ofthe purchase money is proved to be 
covered by legal necessity the burden of proving 
that the balance was not so covered would lie on 
the reversioner challenging the sale. Bana Ram v. 
Kewat RAM Nag, 881 
——— Widow—Sale found justified by legal 

necessity — Purchaser acting in good faith and 

paying fair price — Sale must be upheld uncondt- 
tionally. 

Where a sale of property by 8 Hindu widow is 
itself justified by legal necessity and the purchaser 
pays a fair price and acts in good faith, the sale 
must be upheld unconditionally whether the part 
not proved to have been applied to purpose of lega? 
necessity is considerable or emall, BALA Ram t.- 
KEWAL RAM Nag. 881 
———— Debts—Debt by guardian— Lender making 

acequate enquiries as to legal necessity — If must 

prove its application for minor's benefit. 

Ifa lender succeeds in proving that he made 
adequate enquiries and satisfied himself as to the 
necessity for a loan, he need not prove that themoney 
was actually expended for the benefit of the minor 6 
property. ANIL KUMAR Das tv, PROBHABATI Mitra 

: Cal. 577 

Father—Father lawfully receiving 

money—Subsequent misappropriation of 1$—Sons, 
if liable under pisus obligation rule. 

Where a father has lawfully received money the 
fact that he misappropriates it later will not change 
the character of the debt and the son is liable under 
«thè pious obligation rule. Where a person receives 
«money on behalf of another a civil liability imme- 
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diately arises and the fact that the person who has 
received it fails in his duty to pay it over to the 
person entitled to it does not alter the civil charde- 
ter of the debt. ALAPATI ANANDARAO V, PRESIDENT 
Oo-oPsRATIVE OREDIT SOoCIETY, PEDATADEPALLI 
Mad. 755 
Debts—Father —Powers of — Whether can 
mortgage family property in discharge of antece- 
dent glebts—Interest payable in such cases. 

A Hindu father is competent to burden the family 
property by mortgage for the discharge of an antece- 
dent debt. Inexercise of that right he can agree to 
the payment of areasonable rate of interest. The burden 
no doubt lies ona creditor to show that a mortgage 
of joint family property made by the father for the 
payment of antecedent debts was notat an unreason® 
able rate of interest, and if the agreed rate of in- 
terest.is exorbitantly high the Court while passing 
@ decree, can reduce the rate of interest. 

Interest at the rate of 12 per cent. per annum is, in 
the absence of any other evidence to the contrary, a 
reasonable rate of interest, Ganea Sagar v, REOTI 
PRASAD All, 365 F B 

Joint family—Members not manag- 
ing members or accredited agents of Jamiy, 
carrying on independent business in partnership 
with another—Debts for such business, whether bind- 
ing on other members. : 

Manbers of a joint family would not be bound to 
pay the debts contracted for purposes of trade by 
other members who are not managing members or 
accredited agents ofthe joint family but who are 
carrying on what were represented and regarded as 
independent businesses in partnership with one 
another. Sales in execution of decrees against part. 
nership for such debts must in regard to the prop- 
erty sold be confined to the right, title and interest 
of the partners and of nobody else. The sales can- 
not affect the interest of other persons who were 
strangers to partnership, Jamuna Ram BHAKAT v. 
HEERALAL AGARWALLA & Uo, Cal. 78 
—_— Limited owner—Loan to — Borrow- 

ing whether within authority of limited owner— 

Onus is on lender, 

The authority of limited owners to borrow on 
the security of the family estate is a limited one, 
and in the case ofa loan to them, the burden of 
proof in the first instance rests-upon the lender to 
show that the borrowing and the terms were with- 
in the authority which the limited owner can exer- 
cise, TEJ SINGH v. CHAYDHARI Hannu PRASAD 

All. 786 

AÉ Manager — Share of produce of 

female member appropriated by manager — Debt 

ae to pay. auch share is not one, to pay family 
ebts. 

The money raised by a manager in order to pay 
a female member's share of the produce which was 
due to her and which the manager is proved to have 
appropriated to himself, cannot be said to bea loan 
borrowed to pay the debts of the family. SALAMAT ALI 
V, MOKAND LAL Lak. 190 
—— Widow—Mortgage by, at 2 per cent. 

per mensem interest with siz monthly rest— 

Interest, if excessive, 

It is not possible to lay down any hard and fast 
tule as regards a proper rate of interest for mort- 
gage transactions, Each case will haveto be de- 
cided on its own merits. Where a widow executed 
a mortgage at the rate of interest of Rs. 2 per 
cent. per mensem with+six monthly rests : . 

Held, that such rate of interest was excessive and 
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could not be upheld. Tes SINGH v. CHAUDHARI 
HANNU Peasap All. 786 


Debts —Widow — Widow incurring debts 
for legal necessity — Personal decree against her 
whether binds husband's estate. 

Tiven in a case where a Hindu widow incurs debts 
for legal necessity, a personal decree against her on 
the basis of the promissory note executed dy der to 
secure the aforesaid debts does not bind her husband's 
estate. MALIKÊRJUNAGOWDA v. VENKAWA Bem. 286 
Father—Debt—Son's liability—Pious oblig- 
ation. 

Ordinarily it would be the pious duty of the son 
to discharge the debt incurred by his father. JAGAR- 
NATH FRASAD v. CHUNNI Lat All, 647 
——— Impartible gstate — Impartible estate, 

whether joint family property. 

Although in the case of an ancestral impartible 
estate there is no right to claim partition or main- 
tenance or to restrain alienation of the estate, these 
rights being inconsistent with the custom of im- 
partibility and lineal primogeniture, nevertheless the 
estate is joint family property in all matters not 
affected by the custom of impartibility. 

An impartible estate, though in the sole enjoyment 
of the holder for the time being and though alienable 
by him, must be regarded as the joint property of the 
holderand his family and passes by survivorship. 
Lineappa BAPURAO DESAI v. Kapapra BAPURAO DESAI 

\ Bom. 504 

Joint family — Alienation without legal 

necessity — Alienating member, if can sue to set 
aside alienation. 

Obiter per Bose, J.—The alienation made without 
legal necessity is void from the beginning and so 
the alienated property is still family property until 
the title to it is extinguished under s8, 28 of the Lim, 
Act. Under Hindu Law the son obtainsa right by 
birth in all family property and, therefore, in this 
item as well, He is consequently entitled to sue to 
recover it on behalf of the family in the same way 
as any other member ; in fact if logic is to have any 
place the alienating member himself ought to be 
entitled to sue, KASHINATH Vv, BAPURAO . 

Nag. 241 FB 

——— ~ Karta's son advancing money on 

mortgage—Presumption that money is joint Jamily 
property. 

The advancement of a mortgage loan by the gon, 
forming 2 joint family with his father may lead to 
the presumption that the money advanced on the 
mortgage is joint family property but this prê- 
sumption is very slender and has to be taken along 
with other facts proved or admitted. NISAR AHMAD 
Kaan v. Mogan MANUOHA PG 94 
Presumption tha? family possesses 

joint property. : 

Even inthe case ofa joint Hindu family there is 
no presumption that it possesses joint property, or 
any property at all. This has to be shown by 
affirmative evidence, Nisaz AHMAD Kuan v. Monan 
Manucada PC 94 
—_—— Separation—Impartible property— 

Mere separation in food and worship and separate 

dealing with parlible property, whether suficient to 

prove separation regarding impartible estate. 

Something more than separation in food and 
worship and separate dealings as regards the patible 
property of the family is necessary to, prove separa- 
tion as regarde the impartible estate. The only right. 
which the junior members of a family holding an 
impartible estate, fhe succession to whichis governed 
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by the rule of lineal primogeniture have, is the right 
of succession by survivorship, and before it can be 
held that an impartible estate has ceased to be joint 
family property for the purposes of succession, there 
must be reliable evidence to prove an intention, 
express or implicd, on the part of the juni$r mem- 
bers of the family to give up their chances of 
succession, LinaappA Raysppa DESAI p. KADAPPA 
Barurao DESAI Bom. 504 
Joint Family—Yrade—Suite on fre-note 
executed by karta on behalf of joint family 
business—Decree, tf can be passed against other 
members made parties to suit—Their liability, 
extent of. 

Ina suit ona promissory note executed by the 
manager of a Hindu joint family business a decree 
can be passed against othergmembers of the family 
made parties to the suit. The members, however, are 
liable only to the extent of their share in the 
joint family property including their share in the 
business. JAGJIWAN v. DHANJI SAKARCHAND Sind 617 
— Malntenance— Concubine— Existence of 
children to her, whether condition precedent to 

maintenance. . 

A permanently kept concubine of a Hindu may 
be entitled to maintenance even thcugh she is 
childless. PREREPA BHAGAVAT SASTRULU v, SARIDBY 
Laksa MIKANTAM Mad. 383 

——— Manager—When can borrow on sectrity of 
joint property. A 

Under Hindu Law the karta of a family can borrow 
money on the security of the joint property only for 
legal necessity or for the benefit of the family. The 
marriage expenses constitute legal necessity provided 
they are reasonable. JAGAR NATH PRASAD v, OnUNNI 
Lar f All. 647 

i eee between mother and 
sons— Mother alrea in possession o; 

whether entitled to skare, P 7 propery 

Under Hindu Law upon a partition between mother 
and her sons, the mother is entitled to a share even if 
she is already in possession of property sufficient 
for ler maintenance. Her right in this respect is 
rot subject to any qualification. Ram Narain SINGH 
v. Ras BAHADUR SINGH Oudk 402 

z Widow of predeceased son, if 
entitled 10 share in property. 
According to Hindu Law, the widow of a pre- 
deceased son, is entitled only to maintenance out of 
-the joint family fund and not to a share in the pro- 
perty. SALAMAT Rar v, Moxanp Lau Lah. 190 
>—— Relinquishment—Holder of estate held did 
“not relinquish his interest în impartible property, 
F Iu order to save the impartible estate from being 
seized by the creditors and to prevent it from being 
encumbered by. Rẹ the holder of the estate, himself, 
R made an arrangement with his younger brother M 
that M was to manage the estate during R's life- 
time and the estate was transferred to M, But the 
name of R continued to stand in the Pali Register 
till his death and heexercised rights of ownership 
by applying to the Court of Wards for the manage- 
ment being taken by it. M who had full knowledge of 
it gave his consent to it. R also provided that in case 
‘a £09 Waseborn to him, M should transfer the property 
back to that scnon his attaining majority : 
| Held, that R dtd vot relinquish his interest in pro- 
‘perty. LINGAPPA RAYAPPA DESAI v. Kapapra BAPURAO 
-DESA Bom. 504 
< —— Reversloner—Estate testing in widow—Re- 
> versioner having right to sue for maintenance, if 


can sue for administration of gstate, 
°. i 
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Under Hindu Law-a reversioner cannot maintain 
a suitefor administration of tht estate which is 
vested’ in thewidow. Similarly a right to mainten- 


ance gives no right to sue for general administra- 
tion of the estate. Bar VIDYAGAUBI y. Cuaturpas 
AMBARAM Bom, 534 


Stridhan—Inheritance to anwadhyeka stri- 
dhan property—Rule in Madras Presidency—Text 
to be followed—Widowed daughter v. daughter's 
daughter. s 
In tbe Presidency of Madrae with regard to the 

inheritance of stridhana property, the Mitakshara is 

to be preferred to the Smritichandrika. All the 
text books agree that daughter in this text of 

Mitakshara includes a widowed daughter and one of 

the reasons forthis is that the.order of preference 

among the daughter depends largely upon their 
indigence. Just as an unprovided married daughter 

js preferred to a married provided daughter, Bo a 

married daughter who had lost the support of her hug- 

band is preferred to a married daughter who has not. 

Consequently a widowed daughter is to be preferred 

toa daughter’s daughter in the matter of inheriting 

anwadhyeka stridhan property. PoTHUKUOHI MAHA- 

LAKSHMI v. MODALI SURYAKANTA MANIKYAMBA = 

Mad. 63 


Succession — Stridhan — Illegitimate 
daughter, if can succeed to stridhana of her 
mother's mother. 6 
So far asthe daughter is concerned she is entitl- 

ed under the Hindu Law to succeed to her mother's 
property notwithstanding she is illegitimate. There 
is, however, no authority which extends the right 
of an illegitimate daughter to succeed beyond the 
right to succeed to her mother’s stridhanam. Hence 
the illegitimate daughters of a Hindu woman are 
not entitled to succeed tothe siridhanam of their 
mother's mother, where the family is governed by 
the ordinary Hindu Law and not by rules based 
on custom asin the cass of dancing girls, MEENA- 
KeHI AMMAL V, MURUGAYYA MooPPANAR Mad. 60 
Widow—Suit against, for enforcement of 
mortgage executed by her—Rerersioners would be 
bound by decree only if mortgage is for legal 
necessity. 

There is no doubt that in a suit against a Hindu 
widow brought for the recovery of the debt due from 
her husband the widow represents her husband’s 
estate, and ifa decree is obtained in sucha suit 
it cannot be challenged by the reversioners unless 
fraud or collusion is eproved. But a case of a 
decree obtained against a Widow in a suit brought 
for the enforcement of a mortgage executed by the 
widow will be governed by an entirely different ` 
principle. In all cases of alienation by a female 
limited owner, it will have to be’seen whether such 
alienation was for valid and legal necessity or not. 
lf it was forlegal necessity, it will be binding on 
the reversioners. On the other hand, where the 
alienation is not for necessity it is inno way bind- 
ing on the reversioners who would be entitled to 
challenge it either by a declaratory suit during the 
lifetime of the widow or by a suit for possession at 
her death. The word “ necessity,’ when used in 
this connection, has a eomewhat special and almost 
technical meaning. It does not mean actual com- 





pulsion but the kind of pressure which the law 
recognizes as serious and sufficient. Tes SINGH v. 
OEAUDHARI HANNU FRasAD = All. 786 


—— Will—Absolute estate—Widow—Donee given 
v absolute estate —Gift over is invalid. 
Prima facie, where powers of absolute disposition 
e r 
. 
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are conferred on the donee, itis taken as an indica- 
tion that the testator intended to create an absolute 
estate on the donee. Wherethe will in favour of a 
widow confers powers of alienation of the °widest 
amplitude, such as gift, mortgage, sale, etc., the 
language is wide enough to confer a power of dis- 
position both testamentary and non-testamentary. 
Therefore, giving the plain grammatical meaning to 
the said language it would follow that the nature of 
the interest taken by the widow is an absolute estate. 
The mtre fact that the object is stated to be for 
maintenance cannot restrict the extent of theinterest, 

If an absolute estate is given to adonee a gift over 
on the termination of the life of the donee of the pro- 
perty remaining undisposed of by the donee is 
invalid, the principle being that once a property is 
given absolutely to another, he cannot dispose ef 
another man’s property. The principle is sustained 
cn various grounds, such as public policy or re- 
pugnancy to the prior estate. In short, a man cannot 
create a new course of devolution when a gift is 


made, ANANTHA SAYANA NAIDU v. Konpappa NAIDU 
Mad. 17 
Hostile wltness. Szz Evidence 535 


Husband and wife—Maintenance—Husband found 
not entitled to decree for restitution of conjugal 
rights—Wife, if can be given decree for separate 
maintenance—Whether must prove actual cruelty. 
It is not, necessary that the wife should prove 

actyal curelty in order to entitle her to a decree for 

separate maintenance. On the other hand, it is 
logical that if the husband is found to be not entitled 
to a decree for restitution of .conjugal rights, the 
wife should be held entitled to a decree for a separate 


maintenance. SURISETTI SEETHAYYAMMA V. SURISETTI 
VENKATARAMANA ines , Mad. 738: 
Identification. Sre Criminal trial 466 


Impartible estate, Sre Hindu Law—Adoption 
504 


Sze Hindu Law—Alienation 504 
See Hindu Law—Joint family 504 
Income tax. Sze Deed-—-COonstruction 340 8S B 





Sale of shares and securities by bank to 
meet withdrawals — Profits by such sale, whether 
assessable— Whether it should be proved that Bank 
carries on business of buying and selling investments. 
In the ordinary case of a bank, the business con- 

sists in its essence of dealing with money and credit. 

Numerous depositors place their money with the 

bank often receiving a small rate of interest on it, 

A number of borrowers receive loans of a large part 

of these deposited funds at semewhat higher rates of 

interest. But the bankér has always to keep enough 
cash or easily realisable securities to meet any pro- 
bable demand by the depositors. No doubt there 
will generally be loans to persons of undoubted 
solvency which can quickly be called in, but it 
may be very undesirable to use this second line of 
defence. If some of the securities of the bank are 
realised in order to meet withdrawals by depositors, 
this isa normalstep in carrying on the banking 
business, or, in other words that it is an act done 
in “what is truly the carrying on” of the banking 
business. Oonsequently the profits arising from 
such sales are assessable to income-tax as profits of 
banking business. In sucha case in order to prove 
that profits made on sale of investments by the bank 
are taxable it is not necessary to prove that the 
bank carries on a separate or severable business of 
buying and selling investments. PUNJAB CO-OPERATIVE 

BANK LTD. v. OoMMISSIONER oF INcomE-Tax PC 548 

= Testato~ directing in will that executgrs 
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e e 
should pay annuities to certain persons out of 
income of properties— Annuities, tf can be deducted 
from assessible income. 

Where a testator has in his will directed the 
executors to pay annuities to certain persons out 
of the income of the property, the income, in the 
hands òf the executors, including the annuities is 
liable to be taxed. Messrs, P. O. MuLLIOK AND D. O. 
Aton, In re , Cal. 118 

Vendor, by terms of sale, securing tncome 
for himselfe-Such income, if assessable to income- 
tax. 

A sale may be made fora price which could 
properly be regarded as a capital receipt and, there- 
fore, not assessable to income tar, Such a transac- 
tion would amount to the exchange of one form of 
capital for another. The consideration for such a 
sale, however, need n@& be in the form of capital. 
A vendor might secureby the terms of the sale an 
income for himself, and such would undoubtedly 
be assessable to income tax. OomMIssIONER oF 
INoome-Tax, Bruag & OrieeA v. Kumar KAMAKSHA 
Narain SINGH Pat. 3408 B 
Income Tax Act (XI of 1922}—In deciding cases 

under Act, much reliane should not be placed on 

English decisions. 

Much reliance must not be placed upon Engligh 
cases which are decided upon an Income Tax Act 
which differs in many respects from the Indian 
Act, COMMISSIONER OF INCoME-TAX, BIHAR AND ORISSA v. 
Komas Kamaxsia Narain SINGH Pat. 340S 8 

$8.6 —Coal mining lease—Leisee given all 
rights of entering upon his land, sinking shafts, 
erecting colliery and taking away coal — In 
return of these rights lesses covenanting to 
pay premium and minimum of royalty an- 
nually irrespective of what coal was produced— 

Coal mining lease held must be regarded as lease 

and not sale of coal and payment of royalty was 

income. 

By various mining leases the assessee transferred 
to the various lessees certain rights ofentering of 
his land, sinking shafts, erecting colliery buildings 
and such like and winning and taking away oal. 
In return, he obtained covenants from the lessees 
by which they bound themselves to pay annual 
sums for those rights dspending upon the amount 
of coal removed and the amount of coke manufac- 
tured and with a minimum of royalty which wag 
always payable irrespective of what coal was pro- 
duced or coke manufactured. The assesses inreturn 
of the rights and privileges granted, assured for 
himself an annual sum, which was never to be leag 
than the minimum royalty : 

Held, that the mineral leases must be regarded 
in India as leases aid not as sales of coal. The 
annual payments of royalty must be regarded as a 
rent in the hands of the assessee. Hence they were 
a3sessibla to income-tax as they constituted income 
from other sources. QOMMISSIONER OF INO Me Tax, 
BIHAR & Orissa v, Kustan Kamaksua NARAIN SINGH 

Pat.340S8B 
- ——- 8,9—Royalty on mines, whether income 
rom property. 

an A aki fall within the heading “ income 
from property ° because such income is edefiffed in 
s. 9, Income Tax Act. Commissioner OF INooms Tax, 
BIHAR & Orissa v. KUMAR KAMAKSHA NARAIN SINGH 

. Pat. 34QS B 
ss. 23 (3), 66 (2)—Aassessment made under 

s. 23 (4)~No appeal lies and no reference lies under | 

s. 66 (2). 
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Where the assessment is made under s. 23 (4), 
Inccme Tax Act, no appeal against the assessment lies 
and sono question ofa valid referencetothe High 
Court under s. 66 (2) of the Act would lis, Commrs- 
SIONER OF INCOME TAX, BOMBAY PRESIDENOY, SIND AND 
BALUOHISTAN v, R. S. GANGARAM KANAYALAL & Oo. 

Sima 533 

— 5.23 (4), (3)—Demand for account books 
evaded—Assessment by Income-tax Officer on rer- 
centage basis on amount of bills giren by assessee 

in lieu of return of income, falls upder 8. 23 (4) 

and not under s. 23 (3), 

One mast look atthe facts and the substance of 
the order, in order to determine as to under what 
section the order of assessment falls and not to the 
Mere number of the section under which an assess- 
ment order may be wrongly said to have been 
made. 9 

Where the demandafor books of a¢count are evaded 
on various grounds and finally the Income-tax 
Officer is compelled to assessthe income on a per- 
centage basis of the amount ofthe bills given by 
the assessee in lieu of a return of income the assess- 
iment clearly falls under.es. 23 (4) and not under 
8. 23 (3). COMMISSIONER or INComE-Tax, BOMBAY 
PRESIDENCY, SIND AND BALUOLISTAN v. R, 8. GANGARAM 

KANAYALAL & Oo. Sind 533 
` ——— 8, 34— Words “escaped assessment’, meaning 

of—Item allowed to be deducted from total assess- 

able income, whether can be said to have %scaped 
assessment, 

The words “escaped assessment”, in s. 34, Income 
Tax Act,mean also “has not been assessed’. There 
is nothing ins, 34to restrict the operation ofthe 
section only to cases of non-inclusion of the income 
in the return. Hence an item which is allowed 
to be deducted from total assessable income can be 
said to have escaped assessment. Mussrs. P. O. 
MULLICK AND D. O, Aron, In re Cal. 118 

s. 66 (2)—Question of fact to be decided 
on findings of Commissioner — Assessee must show 
that Commissioner misdirected himself on question 
of law or that there was no evidence to justify hia 
finding. 

Where the question is ultimately one of fact to be 
decided on the findings of the Oommissioner under 
8. 66 (2) of the Income Tax Act, the assesses has to 
establish either that the Commissioner had misdirect- 
éd himself on some question of law or that there was 
no sufficient evidence to justify his findings. PUNJAB 
Co-orrrativa BANK LTD. v, COMMISSIONER OF INCOME- 
TAX PC 548 
Indian and Colonial Divorce Jurlsdiction Act, 

“1926, (16 & 17 Geo, V,CM, 40), S. 1—Order for 

` custody of minor child should not be expressly 

limited in point of time~-Held, that circumstances 
showed that hugband had committed aduliery and 
petitioner was entitled to decree for dissolution, 

In a case of dissolution of marriage, an order 
passed for the custody of minor child should not be 
expressly limited in point of time. 

One Koyston married the petitioner while he was 
in Burma. After he returned to England he went 
through a form of marriage with another woman 
called Lilian. In proceedings for dissolution of 
Marrigge gtarted by the petitioner the Court 
addressed the envelope containing the necessary docu- 
mentsto Lilian at an addressin England. ‘On the 
reverse of the acknowledgment of the receipt form 
obtaized from the post office Lilian chose to sign the 
receipt acknowledgment “L. Royston" : 

- Held, that the way of signing showed thatshe was 
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passing 2s Royston’s wife and indicated that the form 
of mawiage through which she went with Royston was 
in,facf followed by her living with Royston as his wife 
and therefore Royston had committed the adultery 
alleged. The petitioner therefore was entitled to a 
decree for dissolution of marriage. Doris Royston 
v. FREDERICK ROYSTON Rang. 797 
Indian Press (Emergency Powers) Act (XXIII of 

1931), ss. 23, 30 — Powers of High Court in 

respect of orders passed and action taken under 

the Act—S, 561-A, Criminal Procedure Code, if 
applies to such matter. 

The powers of the High Oourt in respect of orders 
passed and action taken under the provisions of the 
Indian Press (Emergency Powers) Act are of a very 
dimited character. Where a proceeding which is 
questioned, purports to be taken under s. 7 (1), under 
s. £0 the jurisdiction of the High Ovurt is expressly 
barred unless the application can be brought within 
s.23, Section 561-A, Criminal P. O., has no applica- 
tion to a matter of this kind. VISHNU GHANEHYAM 
DESHPANDE V. EMPEROR 4 Nag. 206 
-———— 55, 23, 30—Ss, 23 and 30, tf ultra vires, 

Sections 23 and 30 ofthe Indian Press (Emergency 
Powers) Act, are not ultra vires merely bacause they 
contravene s. 561-A, Criminal P. O.; s. 561-A cannot 
possibly have been intended to relate to powers 
which were not in existence at all at the date when 
it was passed. It does not give a power of supgrin- 
tendence or of revision in respect of matters which 
have been specially created by the legislature at a 
later date. Nor are these sections wltra vires because 
of s. 167 of the Govt. of India Act of 1909 as amend- 
ed in 1915, as s. 30, Indian Press (Emergency 
Powers) Act, does not contravene 8. 107, Govt. of 
India Act, 1909. But apart from that the High 
Court cannot be asked to exercise powers of superin- 
tendence in order to prevent a Magistrate from doing 
that which the Act under which he is acting gives 
him power to do, Visunu GHANSHYAM DESHPANDE v. 
EMPEROR Nag. 206 
Instalment decree~—Option to execute whole decree 

in case of default in payment of instalment— 

Exercise of option—Effect, 

Where an instalment decree gives to the decree- 
holder an option to execute his decree for the whole 
amount in case of default, the moment he success- 
fully exercises the option, he at once converts the 
decree from being an instalment decree into an 
ordinary decree for the realisation of the full decre- 
tal amount, He cannoteagaia claim to realise any 
of the instalments as they fail due or rather with- 
in three years from the date on which they fall 
due. Gurpin Beant v, OHHEDI BHANT Oudh 757 
Insurance Act(IV of 1938), ss.7 (7) (3), 110 as 

amended by Act.XI of 1939 — Construction— 

Securities deposited under old Act, if can be used 

as deposited under new Act—Certificate, when can 

be cancelled — Deposits already made and deemed 
to be made under new Act by 8. 7 (7), if should be 
appropriated according to instalments fixed by © 

8. 7 (3). 

Sub-section (7) of s 7, Insurance Act is simply 
a general provision to make available the securities 
already deposited under the old Act forthe purpose 
of being used as deposits under the new Act, the pro- 
vision as to valuation being purely a question of 
machinery. Therefore, cancellation can only take place 
if the provisions of s., 7, sub-s, (3) are not complied 
with although there is no specific provision stating 
thet deposits already made and now deemed to be 


a 
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made under the new Act by virtue of s. 7, sub-s, (7) 
will be appropriated according tothe instalments 
fixed by s. 7, sub-& (3), yet, that is implied ia the 
words of s. 7, sub-s. (7) themselves, “deemed sto be 
deposited under this Act.” In re GENUINE INSURANCE 


Co, LTD, Cal. 374 
Interest on Damages, Sm: Oivil Procedure Code, 
1908, a. 34 806 


Interpleader sult. Ser Jurisdiction 531 
Interpretatlon of statutes — Amending act—Act 


reguħting procedure, governs all proceedings 
pending at time of act. Szz Bihar Tenancy Act, 
1885 as amended in 1938, s. 163 (5) 436 


Fiscal statute, 

Sch. I, Art, 12 

Interpretatice Act introduced for settling 

titles, does no take away existing rights. i 

If an Act is merely interpretative, introduced for 
the purpose of settling titles, then it does not take 
away existing rights. It merely declares what in 
the eyes of the Legislature the law has always been 
and must always be deemed to have been, RAMSARAN 
v. BALKISAN NATHANI Nag. 124 

Nothing is to be added or taken out of 

Statute, 

One of the elementary rules of construction of 
statutes is that nothing is to beadded to or to be 
taken froma statute unless there are adequate 
grounds to justify the inference that a Legislature 
intended something which it omitted to express, 
RAMOGANDRA v, RAMLAL All. 745 

Penal law — Interpretation in favour, of 
subject in case of doubt. 

All provisions of the penal law must be interpreted, 
if thereis room for doubt, in favour of the subject, 
and most of all the provisions relating to the offencs 
of murder. Tue Kine v. AUNG NYUN 

Rang. 306 F B 
Words clear—Court cannot put interpretation 

on themas they are incapable of bearing, with a 

view to avoid apparent anomalies, 

When the words of a statute are clear, it is not 
within the province of a Oourt, simply with a view to 
avoid apparent anomalies, to put such an interpre- 
tation on the words as they are incapable of bearing. 
It is for the Legislature to step in and to remove the 
anomaly if and when it considers it fit to do so. 
GANGA SAGAR V, REOTI PRASAD All, 365 FB 
— Words of surplusage may be rejected. 

In construing statutesa Oourt of Law may reject 
words of surplusage if it is clear that otherwise the 
manifest intention of the Legislature will be defeat- 
ed.  BIJAYNAGAR Tea Cog LID. v. INDIAN TEA LicEns- 


Sze Court Fees Act, 1870, 
- 731 








ING CoMMITTEE Cal. 387 
Investigation. Ser Criminal trial 466 
Jurisdiction, Sze Criminal trial 156 


—— Civil Court — Principles stated. 

The exclusion of the jurisdiction of the Civil Courts 
is not to be readily inferred, but such exclusion 
must either be explicitly expressed or clearly implied. 
Even if jurisdiction is so excluded, the Oivil Courts 
have jurisdiction to examine into cases where the 
provisions of the Act have not been complied with, 
or the statutory tribunal has not acted in confor- 
mity withthe fundamental principles of judicial 
procedure, 'TIKENDRAJIT GHOSH 9, MRITUNJOY MONDAL 

Cal. 571 
— Civil Courts—Tribunal of special jurisdiction 
` —Actions in excess of such powers—Civil Courts, if 
can question such acts, 
. The powers of a tribunal of special jurisdiction 
are circumscribed by the statute under which it wag 
* e 
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constituted. Such tribunal must act within ite 
powers, and so long as it does so, its orders, whether 
righi or wrorg, cannot be challenged except in the 
manner and tothe extent prescribed in the statuie, 
and Courts of ordinary jurisdiction cannot question 
them. But where, and in so far as, its actions are 
in excess, or in contravention ofthe powers con- 
ferred on it, they are ultra vires and of no legal 
effect and obviously cannot have the same immuni- 
ty. I acHamMan SINGA v. NATHA Sinan Lah 686F B 
Determination of. Ser Berar Lani Revenue 

Code, 1928, e. 192 (1) (a) ib) 619 
——— Interpleader suit—Suit valued at Rs. 7,000, 

the price of shop which was the property in dispute 

—Proper Court determining question of title in 

respect of shop held, would be Civil Judge. 

One M acting as” the guardian of minor named 
K let out a shop on gent tothe plaintif. Later 
on, K executed æ sale-deed in respect of that shop 
in favour of R. In spite of having executed that 
deed, K claimed that he was the sole proprietor of 
the shop, alleging thathe wasa minor at the date 
of the execution of the sale-deed and hence the sale 
transaction was wholly voig. There were thus two 
rival claimants to the shop occupied by the plaint- 
iff, who owed Rs, 54 as rent for it for a certain 
specified period. In these circumstances the plaintiff 
filed an interpleader suit. He valued the suit for 
the purposes of jurisdiction at Rs. 7,000 which was 
the prite of the shop: 

Held, that sincein an interpleader suit the matter 
in dispute is the title to a certain property which is 
claimed by two or more persons, the proper Court 
for determining the question of title in respect of 
the shop in question would be that of the Civil 
Judge, having regard to the value of the shop. RAFIK 
AHMAD v. BABU Ram All. 531 
Lahore High Court Rules and Orders, Vol, |, 

Chap. 12-L, r,12—Sale set aside on application 

of judgment-debtor and in spite of decree-holder's 

opposition—Judgment-debtor and not decree-holder 
is liable to pay auctioneer’s commission, 

Where attachment is vacated and the sale is set 
aside in spite of the opposition of the decres-halder 
and merely at the instance ofthe judgment-debtor 
and for his benefit it is unjust to mulct the decree. 
holder in the amount of the auctioneer’s commissioa, 
The judgment-debtor on whose application the order 
of setting aside the sale was made should be held 
liable for the payment of the auctioneer’s commis- 
sion, This order can be executed against him as a 
decree and if it is not found possible to recover 
this amount from him otherwise, this amount should 
be declared asa first @harge on his property whicif 
would be sold in the execution of the decree against 
him. MOHAMMAD ALI y. KUOKEREJA, LTD., SIALKOT 

Lah. 297 
Land Acquisition Act (1 of 1894), s. 6 (3)— 
Grant by Crown containing clause that if land is 
required by Government for public purpose it would 
be entitled to acquire it without payment of 
compensation—Notice issued under 3.6 that land 
was required for public purpose—Grantee, if can 
tender evidence to show that land is not required 

Jor public purpose. 

There is no doubt that the notification gontagning 
the declaration under s. ë, Land Acquisition Act, is 
conclusive evidence under sub-s. (3jeof that section in 
the sense in which a fact is regarded as conclusive 
evidence cf another under s. 4, Evi. Act. But? the 
conclusive character of the declaration. is for a par- 
ticular purpose, As a condition precedent to the - 
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exercise of jurisdiction and to legalize the acquisi- 
tion a declaration under s.6 is undoubtedly neces- 
sary, for the Act could be put into operation only 
if the land ig required for a purpose which accord- 
ing to the view of Govt. is public. Consequently 
the declaration is to be regarded according to law 
conclusive evidence of the fact that the Go¥t. have 
arrived at such decision in such a matter; and the 
Court cannot enquire into the question of that deci- 
sion. Bit the Govt.'’s decision asto the purpose for 
which the land is required.cannot conclude the 
question of the enforcement of the terms of the 
rant. 
É Where a grant ofland by the Orown contains a 
clause that in the event any portion of landis re- 
quired by the Govt. for public purposes, the Govt. 
would be entitled toacquire it without payment of 
compansation, and a notice if issued under s. 6, Land 
Acquisition Act declaring that the ‘land is required 
for public purposes, the grantee is entitled to tender 
evidence to show thattheland was not required for 
public purposes, RUTTONJI ARpEsHIR WADIA v. 
ASSISTANT DEVELOPMENT OFFICER, BANDRA Bom. 27 
Landlord and tenante-Adverse possession—Trans- 
fer of Property Act (IV of 1882), s. 107—Defendant 
let into possession not as donee—Defendant setting 
up permanent tenancy but claim failing as being 
in contravention of 8. 107—Status of defendent— 

Suit by landlord within 12 yeara for ejectment, 

whether barred. ° 

Where the defendant was let into possession not as 
a donee but as a tenant, andthe permanent tenancy 
which he set up, fails as being in contravention of 
s.107 of the T, P. Act, the status ofthe defendant 
originated as that of a yearly tenant. After the 
expiration of the first yearof thie tenancy he is 
merely holding over with the consent of the landlord 
until the landlord seeks to assess rent on the land 
and the defendant deneis his right to do so. Oon- 
sequently a suit by the landlord to eject the defendant, 
filed within 12 years from the date of the denial is 
within time. NAIM SAHIB p. TATA IRON & Srezn Co. 
LTD. Pat, 686 
——®-—Record of Rights showing person as occu- 

` pancy tenant—Other entries in remark column 
showing that his tenure was service-tenure — 

Landlord accepting quit rent and instituting suit 

for his ejectment on his refusal to perform services 

— Entry that he was occupancy tenant held rebutted 

and that suit was maintatnable, 

Certain person was recorded in the current Record 
of Rights as occupancy tenant, paying quit rent, 

part from the evidence showing that this entry 
was wrong, it was shown inthe remark column that 
the person was holding service-tenure. The land- 
lord: accepted the quit rent and instituted a suit for 
ejectment on refusal ofthe tenant to perform the 
services for which the tenure was created : 

Held, the presumption about the correctness of the 
entry that the person was occupancy tenant, was re- 
butted by other inconsistent entry in the remark 
column: The tenant, therefore, was holding service 
tenure and on his ceasing to perform services the 
landlord was entitled to eject him and the acceptance 
of quit rent mentioned in the Record of Right did 
not d@prive him of his rights to doso. Sankar 
MALIK v. BRAJA SUNDAR Des Pat. 89 

: —Rent suit—Chota Nagpur—Revenue Officer 

can, pass decree andorder sale only when holding 

is properly represented. 

In Chcta Nagpur, when a rent suit ie brought, 
the Revenue: Officer’s jurisdiction to pass arent 

. 
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decree and, therefore, to order a sale of the holding 
or tenure arises only if the holding or tenure as 
the case may be is properly represented, i 

e When, therefore, tha purchasers of interest of 
some ofthe tenure-holders or some of the tenure- 
holders themselves are added as parties after limi- 
tation the Revenue Oourt has no jurisdiction to 
pass a decree in respect of rent which may have 
become barred at the time of the addition of afore- 
said parties. Lat BALLABH Natu Sau Dgo 2, HABIBUR 
RAHMAN Pat. 693 
————Tenancy-at-will and tenancy for fixed term 

—Difference explained. 

There is a distinction between a tenancy-at-will 
and a tenancy for a fixed term. In the former case 
the tenancy does not determine until notice to quit 

ehas been servéd on the tenant, or he has denied the 
landlord's title. In the latter case, the tenancy is 
determined automatically at the expiry of the term 
of the lease, and after that date the relationship 
of landlord and tenant does not subsist, unless it is 
proved that there was a novation of contract, express 
or implied and the tenancy has been converted into 
a tenancy-at-will or a tenancy from year to year. 
BANWARI LAL v, HUSSAINI Lah. 289 
—Tenant continuing after termination of 
lease—His position—Notice to quit, if essential, 

Where after the termination of the lease the ten- 
ant continues in possession of the house without the 
landlord's consent, his position is no bettemthan 
that of a mere trespasser and he can be turned out 
of the house at any time without any notice to 
quit. RAHMAT ULLAH v. Mosaumap Husain All, 223 

—Tenant dispossessed by paramount § ftitle— 

Landlord cannot recover rent without restoring 

possession —He can recover rent prior to dis- 

possession owing to s. 116, Evidence Act. : 

Where in execution of a decrea,a tenant is dis- 
possessed by a paramount title, the landlord can- 
not claim any rent without restoring possession as 
every lease conveys a covenant for quiet enjoy- 
ment. However, owing to the. rule of a estoppel 
in s. 116, Evi. Act, the landlord is entitled to 
recover rent for the period prior to the disposses- 
sion of the tenants, PARKASH Kuar v. QIAN OHAND 

Lah. 555 

Lease—Patta—It is document of title—Value of 

patta—Government’s right to trees on unoccupied 
land and to issue tree patta for them. 

Although a patta is not a title deed, it is a docu- 
ment of title, to which great weight is generally 
given both by the poss@ssor and by the Govt. It is 
true that a patta isnot a title deed in the sense of 
a document, the grant of which conclusively passes 
title from the Govt. to the pattadar; but with re- 
gard to a first grant, at any rate, a vatra is granted 
as a matter of course t? the person to whom the 
Govt. has granted theland. The value of a patta 
generally comes up for consideration in proceedings 
between the pattadar and a third party; but as 
between the Govt. and the pattadar, a patta clear- 
ly has a greater value. The Govt. cannot say that 
the paitadar is not entitled tothe land or the trees 
granted under the patta nor can the pattadar say 
that he is not holding title from the Govt. A 
tree patta moreover differs from an ordinary ryoé- 
wari patta in being more inthe nature of a lease, 
which was the original meaning of the word patta. 

Although the Govt. do not ordinarily charge any 
tax for trees that are raised on unoccupied sites by 
the eccupiers, there is nothing in Board's Standing 

Order 18 which suggests that the Govt. do not 
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regard the trees as their property. They may not 
wish’ to discourage the occupiers from making im- 
provements ; but they do not thereby give up them 


tights to these improvements; and it ig clear from- 


Appendix XX that where a site is abandoned, the 
Govt. are entitled to take over anything that remains 
standing on it, including the building and trees. If, 
therefore, the land is unoccupied, the Govt. has a 
perfect qight to the trees that were standing on that 
land and has, therefore, a right’to issue a tree patta 
for them, SECRETARY oF REDDIPALLE 
HUSSAIN SAEEB Mad 631 
Legal Practitioners Act (XVIII of 1879), s. 13 (f) 

—Pleader convicted for criminal breach of trust 

—His name should be struck off the register of 

Pleaders under a. 13 (f). ° 

Conviction of a Pleader for criminal breach of 
trust renders him unfit to be a member of the legal 
profession and his name must be struck off the re- 
gister of Pleaders under s, 13(F), Legal Practitioners 
Act. Inthe matterof T, A. Lowzr GRADE, PLEADER, 
THARRAWADDY Rang. 122 
Lessor and lessee—Rents of property—Right to 

collect andappropriate rents. 

The right to collect and appropriate the rents is 
not inextricably bound up with the entire legal 
estate, It is detachable from the other rights of 
ownership, and a person may acquire this right 
Withogit necessarily having to acquire all the other 
rights of ownership, IMPERIAL BANK oF INDIA v. J. 
O. GALSTAUN Cal. 559 
Letters Patent. Sze Civil Procedure Code, 1908, 

O. XLI, r. 22 417 
Letters Patent (Calcutta), cl. 15—Question 

affecting jurisdiction of lower Appellate Court can 

beratsed for-first time in Letters Patent appeal. 

A question affecting the jurisdiction of the lower 
Appellate Court can be allowed to be raised even 
for the frst time in Letters Patent appeal. Kanream 
MALPANI v, PaRMANANDA TEWARI Cal. 39 
Limitation—Court cannot prescribe period of 

limitation for filing suit for accounts by ward 

against guardian and impose penalty if suit is 
not filed within time specified by it. 

A Oourt has no authority whatever to lay down 
a period of limitation, diferent from that prescribed 
by the Lim. Act, within which the suit is to 


STATE v. 


be filed by a ward against the guardian for accounts - 


and to impose a penalty on the ward ifthe suit 

is not filed within the period named by it. ABDUL 

HAMID SIRCAR v., ABDUL JABBAR Rang. 108 

Plea of, by surety for promisor—To what 
extent arailable, stated, 

Where a surety for a promisor denies liability on 
the ground of limitation, the plea of limitation can 
apply only to the debt and interest thereon, which it 
is alleged, had become barred by limitation at the 
time of the institution of the suit, and cannot apply 
to interest and charges which had not become. barred 
or which have accrued subsequently. RANJIT 
Kumar Roy v. Kantras Kigorrt MOHAN GUPTA 

Cal.608 
—Pro-note executed at X and payable at Y— 

Court at X open on last day of limitation for 

suit but Court at Y closed for vacation—Suit filed in 

Court at Y on re-opening day, if within time. 

A promissory note was executed at Xand was 
payable at Y. On the last day of limitation for the 
suit on the pro-note the Court at X was open but the 
Court at Y was closed for vacation. The suit ewas 
filed in Court at Y og the day on which it f- 
opened ; 
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Held, that the suit was within time. Saran 
SINGHANIA b ANANT Lat, MONDAL Cal, 52 
Limitation Act (IX of 19081, $. 5—Appeal filed 

with deficit court-fee—Order formaking good 

deficiegcy within time fixed—Appeal rejected on 
default —Uxtension cannot be granted under 3,5 on 
ground that order fixing time for payment of de- 
ficit court-fee was not communicated either to ap- 
pellant or to his Pleader—Duty of party and” his 

Pleader inthis respect, stated. A 

Where an appeal filed with deficit court fee is 
rejected by the Court onthe failure of the appel- 
lant to make up the deficiency within time fixed by 
the Court for that purpose, the appellantis not 
entitled to any indulgence under s,5, Lim, Act on 
the ground that the order fixing time for payment 
of thə deficit court-fee Fas not communicated either 
to him orto his “Pleader, as it is his business, or 
the business of any Pleader who is acting for him 
in connection with this matter, to ascertain the 
date fixed for depositing the deficit court-fees, In 
a case of this sort it is expected that Pleadera shall 
make themselves acquainted*with the nature of the 
orders passed and it is not the duty of the Oourt 
to send records to the Pleaders in order that their 
signatures may be taken on the order-sheet. HARIPADA 
MUKHERJEB v, SHAILA BALA Devi Cal. 701 
——s. 7-—Eldest member of joint Hindu 

family—Presumption as to his status—Whether 

can give discharge without concurrence of other 

members. , 

When there is an eldest member of a family, the 
presumption is that under the Hindu Law he is 
the manager of the family. If he is the manager, 
under s. 7, Lim, Act, discharge can be given with- 
out the concurrence of the other members of the 
family s> far as the Madras Presidency is concerned. 
If anybody wants to displace the ordinary pre- 
sumption thatthe eldest member acted asthe mana- 
ger and he was not in a position to givea valid 
discharge, it ie incumbent on that person to prove 
the facts rebutting the said presumption, VARADA 
BuAKTAVATSALUDU V. VENKATANARASIMUA Rao bs 

Mad. 369 
S, 7—Hindu minor brother—Altenation by 
mother guardian — Suit to ses aside altenation— 

Suit barred against elder brother—Whether barred 

against younger. A 

In all cas:s to which the termsofs. 7, Lim. Act, 
are strictly epplicable that section bars a suit by a 
younger minor member of a joint Hindu family in & 
case where an elder brother having become majoy 
and having therefore also become manager of the 
joint family, has failed to institute a suit within 
the period of limitation applicable to him, 

There can be no doubt that the right of the members 
of the joint Hindu family consisting of two brothers 
to institute a suit to recover the property alienated 
by their mother as their guardian and in the posses- 
sion of a third person, is a right jointly enjoyed by 
them and they must be regarded as persons jointly 
entitled to institute the suit. There is no justifica- 
tion for holding that the manager of the joint Hindu 
family consisting of these two persons is not capable 
of giving a discharge or release of the right to 
“Institute such a suit, On the failure of the elder 
brother to institute a suit withifi the period of 
limitation prescribed for a suit by him, the right of 
suit for the recovery of this property becomes barred 
not only against him but also against the other 
members of the Hindu joint family and it cannot be’ 
said that the younger brother has a separate individual 

2 o 
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right to institute such a suit, JAGDISH NARAIN 2. 
Bisaun DATT Oudh 825 
————$.14—Phrase “any application” in s. l4, 
includes application for executton—Decree holder 
prosecuting bona fide execution befor® Judge 
believing him bona fide though erroneously, to have 
jurisdiction—Time taken by such proceeding can 

be @xcluded. . 

The words “any application” ins. 14 (2) will 
include an application for execution and‘a decree- 
holder is entitled to exclude the time during which 
he has been prosecuting his execution bona fide 
and with due diligence before a Judge whom he 
believed bona fide, though erroneously, to have 
jurisdiction, Article 182 (5) cannot in such case bar 
application of s. 14 Bisuun$zo Narain MISSIR v. 
Racuunata Prasan NISSIR s Pat, 695 
s. 14—U. P. Agriculturist’ Relief Act 

(XXVII of 1934), s. 7 (a)—Civil Procedure Code 

(Act V of 1908), 0O. VII, r. 10—Objection to 

jurisdiction taken—Court acquiring jurisdiction 

during pendency ofeswit but after expiry of 
limitation for suit—Plaint, if should be returned 

—Benefit of s. 14 to plaintiff. 

Where objection to the jurisdiction of the Court 
was taken under 8. 7 (a) ofthe U. P. Agri. Relief 
Act but the Court acquired jurisdiction during the 
pendency of the suit but at a time when thé limita- 
tion -for the institution of the suit had expired and 
it was established that the suit was prosecuted with 
due diligence and in good faith : 

Held, thatthe original plaint did not become 
time-barred and the Court could not return the 
plaint for presentation to proper Court under 
O., VII, r. 10, Civil P. O. Inany case the plaintiff 
was entitled to the benefit of s. 14, Lim. Act, 
ABDULLA Kuan v. TigBuvan Durr Since Oudh 708 
—s. 14, Art.182 (5,—-S.14 and Art. 182 (5), 

distinction pointed out—Words of Art. 182 (5) 
“cannot be imported in s. 14. 

Article 182 (5) and s 14 deal with quite dis- 
tinct matters. The former prescribes the terminus 
a quo, the point from which limitation shall 
begin to run ; the latter has nothing to do with this 
and relates only tothe method to be adopted in 
ealeujating the total time that is to be counted after 
the starting point has been fixed. Clause (5) of 
Art, 182 has nothing to do with any period of 
time; it has only to do with a fixed point of time. 
Only five conditions have to be satisfied for the 
application of s.14 (2), and no condition that the 
proceeding must be in accofdance with law is to 
be found in them, either expressly or by implica- 
tion, Nor, as can the words of Art, 1902 (5) be 
imported into sel4 (2), since the provisions relate 
to quite different matters. BisHUNDEO Narain Missiz 
v. HaGeuNnaTu Prasad MISSIR Pat.695 
—s.15—Stay of execution proceedings in 

lower Courts under administrative orders of 

Chief Court—S. 15, if applies. f 4 

Section 15, Lim. Act haseapplication only to in- 
junctions and orders judicially made, and has no 
application whatsoever to administrative instruction 
issue@ byethe Chief Court to District Judges in 
1934, to keep the execution cases pending against 
certain classes ‘of persons until further orders. 
Gurpin BHANT v. CHHEDI BHANT Oudk 757 
__~—-s, 20—-Amount paid by debtor to creditor 

larger than interest due at the time —Part of tt 

will be presumed to be paid towards principal. 
..Where the payment made by the debtor to the 
creditor i8-of a sum larger than theamount due at 
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the time of payment as interestpa part of it -will 
necestarily be presumed to have been made towards 
the principal and therefore this payment will save 
limitation. Kesar Cuanp v. BULAGI Raw Lah. 802 
-~—— S. 20— Joint Hindu family — Pro-note 
executed by son—Endorsement of payment made 
by father—Father, if canbe presumed to have 
been authorised on behalf of son to make payment, 

A member of the joint Hindu family “cannot, 
simply because he is a member of that family, 
without specific authority, paya debt on behalf of 
another member of the family or make an endorse~ 
ment on behalf of the other member so as to enlarge 
the period of limitation, Hence where a promis- 
sory note is executed by a son who was a member 
of the undivided family with his father, an endorse- 
ment of payment made by the father cannot be pre- 
sumed to have been authorised on behalf of the son 
unless there is sothething else toshow that autho- 
rity was, in fact, given to the father by the son to 
pay the debt on his behalf. Koraka Kannayya NAIDU 
v. RAYAPUREDDI APPALA NAIDU Mad. 853 

s. 20—Loan by defendant from plaintiff on 

entry in‘latter’s bahi thumb-marked by former 
—No mention of interest — Payment of Rs. 10 by 
defendant within three years—Endorsement in 
plaintiff's bahi thumb-marked by defendant—No 
mention whether towards interest or part, pay- 
ment of principal—Payment held part payment of 
principal ands, 20 held applied. 

The defendant, borrowed Rs. 60 from plaintiff, 
when an entry was made in the plaintiff's bahi, and 
was thumb-marked by the defendant. ‘he entry 
however, was silent on the point of interest. Before 
the expiry of three years from the date ofthe loan, 
the defendant paid Rs. 10 to the plaintiff, and an 
endorsement recording the fact of payment was made 
in the plaintiff's baht, below the entry relating to the 
original advance. This endorsement was thumb- 
marked by the defendant. The endorsement however, 
did not state whether the payment was towards in- 
terest or in part payment of the principal. It merely 
stated that Rs. 10 had been paid “in the above 
account” : 

Held, that the loan bore no interest and therefore 
the payment of Rs. 10 must necessarily be taken 
to have been made in part payment of the principal. 
The fact of the part payment having been enteredin 
the bahi andthe entry thumb-marked by the defen- 
dant, the case was cleayy covered by s. 20, Lim. Act, 
Kesar SINGH v, WAZIR SING Lah, 817 
———s. 20— Payment by debtor through his son 

—Son, if can be deemed to be authorised agent 

within meaning of s. 20. 

Where an amount is sent by the debtor to the 
creditor through his son, the son must be deemed 
to be the authorized agent of the debtor fur the 
purpose of making the payment within the meaning 
ofs, 20, Lim, Act. Kesar UHAND v. BALAGI Ram 

Lah. 802 

—s. 20 (1)—Principal and surety — Payments 

of principal or interest by either, creates fresh 

period of limitation in respect of common debt as 
against both. 

In cases of principal and surety there are two 
distinct contracts in respect of one debt common to 
both. There cannot be two distinct debts otherwise 
paymenteg on account of principal or interest by the. 
prigcipal would not, ipso facto, reduce the debt due 

the surety, and vice versa, as they do, It follows 
tRat payments of principal or interest by either 
pringipal or surety, and acknowledgments in accord- 
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ance with the provisions of s. 20 (1), Lim. Act, 
create afresh period of limitation in respect of the 
cotnmon debt as against either the principal® or the 
surety. Theexpression “fresh period of limitatien” 
isin general terms, and there is nothing in the 
section to indicate that the new period of limitation 
is only to operate against the person making the pay- 
ment, RANJIT Kumar Royo. Kaskas Kisort Mouan 
GUPTA Cal. 608 


—— 8. 20 (1)—Principal or surety ig authorised 
by the other by implication to make payments 
provided by s, 20 (1). 

The principal or the surety is authorized by the 
other, by implication, to make payments on account of 
the common debt, and in the manner provided by 
8.320 (1), Lim, Aot. The object and gntention of th 
arrangement made by the principal and surety is tha 
the principal shall pay the debt and thus reduce 
or cancel the surety’s liability, and the surety must 
be taken to be aware of the provisions of the section 
and the effect of payments made in accordance there- 
with. Ransır Kumar Roy v, KABIRAJ Kisort MOHAN 


Gupta . Cal. 608 
———S. 21 (2)—Principal and surety; if joint 
contractors. 


Principals and sureties are not to be regarded as 


joint contractors within the meaning of s. 21 (2). 


Lim. Act, RANJIT Kumag Roy v., KABIRAJ KIBORI 
MOKAN Qupra : Cal, 608 
Ss, 22. See Civil Procedure Code, 1908, O. I, 

T. 10 150 








$. 23, Art. 120—‘Continuing wrong, what is 

—Encroachment by joint owner by building chabutra 

on land reserved for common purpose claiming it 

as, his own—Whether continuing wrong—Suit for 

injunction, if governed by s.23 or Art, 120, 

In considering whether the particular Act com- 
plained of constitutes a “continuing wrong” within 
the meaning of s, 23, Lim. Act for which the cause 
of action arises de die in diem it is necessary to 
keep in mind the distinction between an “injury” 
and the “effects of that injury". Where the injury 
complained of is complete on a certain date, there’ 
is no “continuing wrong” even though the damage 
caused by that injury might continue. In such a 
case the cause of action to the person injured 
arises, once and for all, at the time when: the 
injury is inflicted, and the fact that tbe effects of 
the injury are felt by the aggrieved person on` 
subsequent occasions, intermittently or even 
continuously, does not make fhe injury a “continuing 
wrong” so as to give him a fresh cause of action 
on each such occasion. If however, the act is such 
that the injury itself is continuous then thereis a 
ne wrong” and the case is governed by 
8, 23. 

In the case of a ‘trespass’ there is afresh injury 
and afresh cause of action at every moment during 
the period during which the trespass continues, But 
where the act complained of amounts to complete 
ouster of the plaintiff, the injury is complete at the 
date of the ouster. Tosuch cases s,¥3 does not 
apply. An encroachment made by a joint owner by 
building a chabutra on land reserved for common 
purposes, claiming it as his own, does not con- 
stitute a ‘continuing wrong’ within the meaning 
of s, 23; the injury in such a case is complete at 
thetime the construction is put up and the cause 
of action, whether for the removal of the chabutra 
or for possession of the land underneath, atises 
once for all when the chebutra is built, and a swit 
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for injunction is governed by Art. 120 and not by 
s. 23, KHAIR MOHAMMAD KHAN v. JANNAT oe 

í Lak. 42F B 


——— Art, 11-A—Applies only to suit by person 
dispossessed of property in delivery of possession 
in execution of decree. : 
Article 11-A, Lim, Act, applies only to suits by a 
person who has been dispossessed of property in thé 
delivery of possession in execution of a gecree. 
Where a person had not been dispossessed of any 
property wher the order under O. XXI, r. 99, Civil 
O., was passed against him and an application 
which was presented by him under O. XXI, r. 99, 
was held to be incompetent, the suit is not cdverad by 
the terms of Art, 11-A, Lim, Act, MOHAMMAD JAMIL 
Kuan v. KEWAL RAM Lah. 160 
Arts, 36, 39 -gPêrsons having no right remov- 

ing earth—Suit fork compensation — Limitation 
applicable. : een ` 
The removal of the earth ofa plot by persons who 
have no title or grant in respect of that earth given 
by the plaintifis is a tortious act which comes within 
the scope of Art, 36 of the Lim. Act, and a'suit for 
compensation against the prsons removing the earth 
is governed by Art. 36 and not by Art. 39. HRIDAY 
Narain v. BABU RAM Oudk 885 
Art 14—Order of Assistant Collector under. 

s. 167 (17), Sea Cusioms Act—Swit to set it aside 
—Ligitation for. ' 
Article 14, Lim. Act, applies if the suit involves the. 
setting aside of an order which must be at least of a 
quasi-judicial character ani not a mere executiye 
order, The ‘act’ or “order” referred to in Art. 14. 
doesnot mean an act or order which is nullity. An 
order of an Assistant Collector under s. 167 (17), Sas 
Oustoms Act imposing a penalty is an order made by 
an Officer of Govt: in his official capacity, purporting 
to act under the'law, and it is ofa quasi-judicial 
character, and „within his power. If, therefore, ‘a 
person wants to have a decision of the Qourt upon the 
legality or illegality of theorder of the Assistant 
Collector, he should put his plaint on the ‘file within 
one year from its dats, BRUUSGAARD Krostgeupa’ 
DAMPSKIB AKTIESELSKAB V. SECRETARY oF State ‘ $? 
: Bom, 867 
as defendant challenging. 
44, if bar to suck, 





———Art. 44—Minor 
transfer by guardian—Art, 
defence, es: 
It isopen to the minor to challenge the transfer as, 

a defendant and Art. 44, Lim, Act, willbe no bar to 

such a defence. That Article only bars the remedy 

of the plaintiff fo get the mortgage deed set aside’ 

but is not fatal to hisetitle, JAGAR Nata PRASAD a, 

OsUNNI LAL All. 647 

—— Arts. 44,142--Deed of alienation by guar- 
dian of property of minor—Deed voidab initio— 
Suit by minor on attaining majohity for recovery 
of property — Article applicable, 

Where the guardian alienates the property of the 
minor ward by means of a deed which is void ab 
initio, and the minor after attaining majority files 
asuit for its recovery, the suit isnot governed by 
Art, 44 but by Art, 142, Tim, Act. Hieper NARAIN V 
BABU RAM Dudh 885 

Art. 75— Instalment bond—Creditog .to 
recover whole amount on default—Waiver of option 

— Practice in Oudh is to interpret facts in favour 

of waiver. ; 

- An instalment bond provided that «in case of de: 

fault the creditor would have an optjon to recover 

the whole amount, In asuit on the basis of it, the- 
plaintiff pleaded payment of the instalments which 
. 
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were time-barred but claimed to recover the whole 
balance on default inthe payment of some of the 
subsequent instalments which fell due up to the 
date of the suit, basing his cause of action on those 
defaults, It was established that the plea of tke 
payment of the first two instalments was false but 
that he had accepted the payment in part, after the 
default of those instalments : 

Held, that the general current of decisions in Oudh 
is clefrly' in favour of interpreting any facts which 
can possibly be so inttrpreted as favouring the 
view that the creditor has waived the exefcise of 
the option on the first instalment when he bases his 
suit on subsequent defaults which are within limi- 
tation, and dces not seek to found his cause of action 
on the earlier defaults, In the case there was a 
waiver on the plaintifi’s part in respect of the option 
which had arisen to him on the first two defaults 
and he was entitled bo exercise the Option on default 


in payment of the subsequent instalments. SHEO 
NARAIN v. BAGESHUR Oudh 220 
——Art.106. Sze Limitation Act, 1908, 

Art, 144 113 PC 





~ Art. 116 — Registered 
. Enforcement of personal 
applies, 
Where a registered mortgage-deed contains a 
personal covenant to pay, the enforcement of the 


mortgage-deed — 
covenant—Art. 116 





covenant is governed by Art.116, Lim. Act. | Nisar 

ABMAD Kuan v. Moran Manuowa c 94 
Art, 120, 

Ser Limitation Act, 1908, a. 23 42 FB 

Sre Limitation Act, 19082, Art. 144 113-PG 





— Art, 120—Plaintiff in possession of property 
filing suit for declaration of title thereto on 

. allegation that defendant was intending to transfer 

_ the same and had declined to admit plaintiff's 

title— Allegation held did not constitute valid 
cause of actton for suit. 

_ The plaintiff filed a suit for a declaration of his 
title to certain property which was in his possession. 
The cause of action which was alleged in the plaint 
was nothing more than an assertion that the defen- 
dant Was intending totransfer the property and that 
he had declined to admit the plaintiff's title : 

_ Held, that it could not be said that this was an 
invasion of the plaintiffs’ right or even that it 
amounted to a clear and unequivocal threat to invade 
that right. In the circumstances there was no valid 
cause of acticn for the suit, NAWAB. FAQIRA 
All. 573 
—— Art,.120—Suit to establish right to inherit 
edeceased's property even ghough movable is 
governed by Art, 120. 
A suit to establish a right to inherit the proper- 
ty of a deceased person even though movable is 
governed by Art.e120, Lim. Act. SBARIFA BEGAM v. 





Oourt oF W ARDS Lah. 676 
Art. 123, See Limitation Act, 1908, Art. 244 
113P C 





Art. 131—Revisional survey proceedings— 
Plaintiffs claiming bhaoli rent — Defendants 
denying plaintiffs’ right = Settlement Oficer dis- 
missing plaintiffs’ claim— Plaintiffs’ surt for such 
vent more than 12 years after order, whether barred. 
Whêre in a dispute before the Assistant Settle- 

ment Officer, during the revisional survey operation 
the plaintifs claimed bhaoli rent, not for the trees 
over which they had no right apart from the land, 
but for the land of which they were proprietors, and 

_ the defendants denied the liability to pay bhaoli rent, 

the defendant's denial amounted to really asserting 
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that they were not liable to pay any rent at all. 
When, therefore, the Assistant Settlement Officer 
passedethe order in such a dispute the plaintifs were 
“fisst refused the enjoyment of the right” within the 
meaning of Art. 131, Lim. Act, to realise rent. Oon- 
sequently, a suit brought morethan 12 years after 
the order for recovery of the bhaoli rent would be 
barred by limitation, ABDUL AHAD v, TIARIKISHUN 
Pat. 878 
—- Art. 139—-Tenancy for fixed term—On 
expiry of term tenant continuing in possession 
without paying rent and without assent of land- 
lord—Landlora's suit for possession beyond twelve 
years from expiry of term is barred. 

Where a tenancy is for a fixed term and the lessee 
remains in possession after the expiry of the term 
without payingeany rent and there is no evidence 
to show that the landlord assented to the tenant 
continuing in possession, landlord's suit fcr posses- 
sion brought beyond twelve years from the expiry of 
the term ofthe tenancy, is barred under Art, 139, 
Lim. Act. BANWARI LAL v. HUSSAINI Lah. 289 
—§— Art. 142. Sez Limitation Act, 1908, hee 
—— Art. 142—Plaintiff having established his 

title, onus is on himto prove possession within 12 

years before suit. . 

In a suit to which Art, 142, Lim. Act, applies the 
onus lies on the plaintifis having established their 
title, to prove that they had been in possession, yhe- 
ther actual or constructive within 12 years before the 
institution of the suit, HAIDER Husain v, MOBAMMAD 
Supsan KHAN All, 602 
Art. 144—Zamindar’s suit for recovery of 

possession by removal of structure and newly 

planted trees—Suit falls under Art. 144. f 

A suit by azamindar for recovery of possession 
of land in his zamindary by removal of structures, 
ditches and newly planted trees, which constitute 
an interference or trespass upon his possession and 
therefore cast a doubt upon hie title, falls under 
Art. 144, Lim. Act, Mosammap MAHDI p. JAGAT SINGA 

Oudh 157 

-Arts. 144,120,106, 123— Administration 
by Muhammadan. heir against his co-heirs 
is governed as regarda immovable property by 

Art. 144 and as regards movable property by 

Art, 120—Arts. 106 and 123 do not apply. : 

To a suit for administration against certain 
Muhammadan co-heirs by a person entitled to part 
of the interest of an heir, neither Art. 106 nor 
Art. 123 Lim. Act is applicable. The heirs of a 
Muhammadan succeed to his*estate in specific shares 
as tenants-in-common and such suit is governed as 
regards immovable property by Art. 144 and as 
regards movables by Art. 120, MAHOMEDALLY 
TTYEBALLY v. SAFIABAI f PG113 
Art.145—Depository's deposttory. 4 

A depository’s depository is not contemplated in 
the Lim. Act. Frem Lorinp CHAND LAOHHMAN Das 
v, PUNJAB NATIONAL Bank LTD. Lah. 830 

Art. 149—Whether praceedings by Collector 
for assessment of revenue on invalid lakherajes 
under Bengal Regulation II of 1805, are suite. 

Quaere.—Whether proceedings by the Oollector for 
assessment of revenue on invalid lakherajes under 
the provisions of Kegulation II of 1803, are suits 
within the meaning of Art. 149, Lim. Act. PROvINOB 
OF BENGAL v, MRITUNJOY Roy CHOUDHURY Cal.499 
—— Art. 182 (5). Sze Limitation Act, 1908, ae 
—+— Art. 182 (5)—Applgcation for transfer of 











suit 





Vol. 191] 


e 
Limitation Act—contd. 


decree to another Court for execution—Whether 

atep-in-aid—Execution application, if should be 

pending at time of steptobe taken in further- 
` ence of execution. ° 

The law clearly contemplates that if a deeree is 
legally capable of being executed, a decree-holder 
may either apply for its execution by filing an ap- 
plication under O. XXI,r.11, Civil P. O., or apply 
for some step tobe taken in furtherance of any 
execution proceedings which he may thereafter 
think it necessary to initiate, and in the latter case, 
it is not necessary that an application for execu- 
tion should actually be panding at the time when 
he files his application. For instance, the decree- 
holder would adopt a perfectly valid procedure if 
he applied ina suitable case to the Court which 
passed the decree for the transmigsion of the de@- 
ree to another Court for execution and, after this 
transfer had been effected, applied to the transferee 
Court for the execution of the decree. An applica. 
tion totransfer a decree to another Court for exe- 
cution must, therefore, be regarded as a step-in- 
aid of execution. Firm RAMNARAYAN-JAGANNATH V. 
RaADHAGOVINDA DEBNATH Cal. 574 
—Art. 182 (5)—Certtficaie of non-satisfaction 

not received from transferee Court—Fresh 

execution application to decree Court, if step-in-aid, 

Where the Court passing the decree transfers the 
decree to another Oourt for execution, the former 
Coert cannot entertain fresh application for execu- 
tion without receiving a certificate of non-satisfac- 
tion from the transferee Oourt. Oonsequently a 
fresh application for execution made to the decree, 
Oourt is not a step-in-aid of execution. BisauUNDEO 
Narain Missin v Racunata Prasan MISSIR 

Pat.695 
——— Art.182 (5)—Certifying payment of amount 
towards decree, tf slep-in-aid. 

The certifying of a payment of an amount to- 
wards a decree is not a step-in-aid of execution. 
GURDIN BHANT v. OH8EDI BHANT Oudh 757 

Art. 182 (5;—Decree against two brothers — 

One adjudged insolvent after five years and sebse- 

quently discharged — Proceedings taken in 

Insolvency Court, if steps-in-aid—Whether extend 

pertod for execution. 
`~ The phrase “made in accordance with law to 
the proper Court” in Art, 182 (5), Lim, Act is to be 
‘read also along with the concluding words “to 
take some step-in-aid of execution.” 

A decree was passed against two brothers jointly. 
After about five years offe of the brothers was 
adjudged an insolvent and was discharged one year 
later. The decree-holder sought to deduct the 
period spent in insolvency proceedings on the 
ground that these proceedings were steps-in-aid of 
execution: 

Held, that the Insolvency Oourt was not the 
proper Oourt for execution and sothe period could 
not be deducted. NANDLAL v. Rampatta Nag. 554 
——-Art. 182 (5)—“In accordance with law — 

Transfer of mortgage decree without registered deed 

— Application by transferee for execution of 

mortgage decree is not “inaccordance with law" — 

igh Procedure Uode (Act V of 1908), O. XXT, 

Ti . 

Order XXT, r. 16, Civil P, O., contemplates trans- 
fer of decree-holder’s interest in a decree. In the 
case of a mortgage decree sucha transfer can be 
effected only by a registered instrument. If an in- 
strument is not registered, no matter what ite terms 
may be, it cannot effeet a transfer. There is there- 
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fore in such acase no transfer, and no transferee, and 
the only person with any title to execute the decree 
is the original decree-holder. An application there- 
fore filed on the assertion that a transfer has been 
effected when in fact no transfer has been effected 
cannot,be an application in accordance with law 
within the meaning of Art, 182 (5', Lim. Act. 
VYTHINATHA PADAYAOHI V. AMMALU AMMAL Mad. 795 


—— Art. 182 (5), $.14—Application for transfer 
of decree tg Court of another district—Latter 
Courtfor temporary reasons not having jurisdiction 
—Application, tf saves limitation, 

An application for transfer of a decree is a step- 
in-aid of execution but in order to save limitation 
it must also be in accordance with law. The 
phrase “made in accordance with law" does not 
include an application to the Court to do some- 
thing which either from the gecree-holder's direct 
knowledge of fact or from his presumed knowledge 
of law he must have known the Oourt was income 
petent to do, The presumed knowledge of law 
refers to knowledge of the general law and not to 
knowledge of any particular orders varying the 
pecuniary jurisdiction of a particular Oourt. It 
cannot be said that an application for transfer of a 
decree to a Court of any other district which for 
merely temporary and accidental reasons, has not 
the necessary jurisdiction at the particular time is 


not an application in accordance with law. 
Bisounpko Narain Missie 9. RAGHUNATH PRASAD 
Miss1z at, 695 
Lingayats. Sez Hindu Law—Adopticn 504 
Liquidation. Szz Oompany 178 


Madras Agriculturists’ Rellef Act (IV of 1938), 
s. 4 (e)—Society formed under Societies, Registra- 
tion Act (XXI of 1880), is corporation—Debts 
due to it cannot be scaled down, , 

A society formed under the Societies Registration 
Act is a corporation and it has a separate existence 
apart from its members and cansue and be sued 
in its corporate capacity. Oonsequently debts due 
to such society by an agriculturist cannot be scaled 
down. BoPPANA RUXMINAMMA 9. MAGANTI VENKATA 
RAMADAS Mad. 816 
—s, 9—Pro-note by A in favour of B in 1924 

—Bendorsing it in favour of U in 1933-0 

obtaining decree against both A and B~Application 

by B for scaling down debt—Debt held must be 

scaled down under s. 9 

The original promissory note wus executed on 
January 23, 1924, by defendant No. 1 in favour of 
defendant No. 2. Og January 26, 1933, defead- 
ant No. 2 endorsed the promissory note to the 
plaintiff, whosued upon “it and got a decree both 
against the original promissor and the endorser 
defendant No. 2 the endorser) feled an application 
to scale down the decree : 

Heid, that so far as the applicant was concern- 
ed, he incurred a liability for the first time on 
January 26, 1933. That liability was a personal 
liability, the basis of which was his endorsement 
of the pre-existing piêmissory note. It was, there- 
fore, a debt incurred after October 1, 1932, and had 
to be scaled down under s,9, P,S. PovvANALINGAM 
PILLAI v. NAGARATNAM PILLAI °- Mad. 846 
———-s. 19—Word ‘judgment-debtor,’ if includes 
his assignee. 

The word “judgment-debtor" ins. 19, Mad, Agri. 
Relief Act, does not include the assignee of a judg- 
ment-debtor. Hence the purchaser df the equity of 
redemption from the judgment-debtor is not entitled 

e 
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to the benefit of s, 19. GANAPATHI BHATTA v. A. M L. 
D'Souza Mad. 744 
= —S., 20— Sale in execution of money decree, 
_ confirmed—Haecution does not terminate until 
: property is delivered to purchaser—S, 20, if can 
+, be applied to stay delivery proceeding. 4 
. The terms ofs. 20, Mad, Agri: Relief Act, are wide 
enough to gover a. case, where after the confirma- 
‘tion of sale in execution of a simple money decree 
‘an application for the delivery of the property is 
“pending. If the property purchased by the decree- 
‘holder in execution of his money decree has” not 
been delivered to him, then execution is not at an 
“end and s. 20 can, therefore, be applied to stay a 
delivery proceeding. VENNAVILLI LAKanMINARASIMHA 
“Rado v. GARAPATI MUNEYYA Mad. 359 
“Madras Debt Concillation Act (XI of 1936), 
“ $. 25—Morigage decree Hypotheca sold in 
- execution — Judgnent-debtors’ application under 
-0. XXII, r. 20, Civil Procedure Code (Act V of 
1908), whether proceeding in respect of debt 
within purview of s. 25, 
* When there hasbeen a decree on a mortgage debt 
fand the hypotheca has been sold and an application 
"is filed under O. XXI, r. 90, CivilP. O., by the 
*judgment-debtor to set aside the sale on the ground 
‘of material irregularity, etc., that proceeding is a 
-proceeding in respect of a debt within the purview of 
8, 25, Mad. Debt Conciliation Act. NUKALA Surya Rao 
19. YEDIDA EULLEMMA Mad. 733 
‘Madras Estates Land Act (I of 1908), s. 3 (11) 

—Water from Government source augmenting 
> water in land-holder's tank— Water in tank 
` becomes property of land-holder—Use of tank 
+, water by ryot of single crop wet land for second 
: . erop—Land-holder, if can levy extra charge for 
, euch use of water without his permission, 

On no conceivable theory can the water in an 
,estate tank, the solum of which is vested in the 
land-holder, be said to belong to the Govt. and even 
‘ander the wide and sweeping language of the Mad, 
Irrigation Cess Act the right of the Govt. to levy 
water cess depends not upon water belonging to 
fhe @ovt. but upon its coming from a source be- 
longing to the Govt, Where, therefore, the 
water in the land-holder’s tank is augmented by 
water from Govt. source once the water gets into the 
tank it passes out of Govt.'s control and must in law 
be regarded as the property of the land-holder. 
Hence the land-holder is entitled to levy any extra 
charge for water taken by a ryot, without his per- 
mission for the cultivation of second crop on his 
-holding which isa single crop wet land, 

; The fact that under the Mad. Irrigation Cess Act 

ithe Govt. has power to levy from the tenant a water 
cess Makes no difference. Section 1-A (4, leaves the 
:pogition of the lamd-holder and the tenant inter se 
entirely unaffected, MADURA KALLALAGAR DRVASTHANAM 
WW. N. SuBBI4H AMBALAM Mad, 34 
ay -Chap. IV—Patta—Value as evidence of 
1 Uttle, 


.. Having regard to the provisions of Chap, IV. 
‘Mad, Estates Land Act, a pata granted by a land- 
holder inrespect of a ryot's holding is strong prima 
facte evidence of title. GOPALA OHETTIAR p, ARASAPPA 
PILLAI® e Mad, 428 
‘Madras Hindu Rellglous Endowments Act (| 

of 1927), ss."18, 62—Modification of scheme 
,. Bought by making general power of Board of 
+ supervision over trustees and appointment of staff 
: subject to control of District Judge—Restriction 
: conflicts with Act and cannot be allowed, 
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Madras Hindu Rellglous Endowments Act— 


coneld. 


Where a scheme for the management of a temple 
is sought to be modified in a suit, by making‘ an 
addition that the general power of supervision exer- 
cised by the Hindu Religious Endowments Board 
over the work of the trustees and in respect of the 
appointment ofthe staff should be subject to the 
final control of the District Judge for the time 
being the restriction sought tobe imposed conflicts 
with the statute which gives absolutely unregtricted 
power of supervision to the Board in these matters 


and cannot be allowed to be included in the 
scheme. HINDU” RELIGI0US ENDowmMENTs Boarp, 
MADRAS v. Nampuru KeisHNAMACHARYULU Mad. 47 


Madras Local Boards Act (XIV of 1928), 
8.. 164 (2)—Prosecution for non-compliance with 

© requisition ufider—Magistrate must decide legality 
or otherwise of requisition. 

Where an accused is prosecuted for failure to 
comply witha requisition unders.164, cl.2 of the 
Madras Local Boards Act he cannot be acquitted 
on the ground that the Board should establish its 
title and possession of the landin the Civil Oourt 
before invoking the ‘provisions of the Act, 
It is incumbent on thse Magistrate to decide the 
legality or otherwise of the requisition. N, QopALA- 
swamy Rao v. Cainna Ponnuswamy OHETTY Mad.55 
Madras Village Courts Act (| of 1889), s. 73— 

Lack of direct evidence of execution of pro-note 

is not material irregularity to justify interfexence 

under s: 73, 

The lack of direct evidence ofexecution of the 
promissory note is not a material irregularity 
sufficient to justify interference under s. 73 of the 
Mad. Village Courts Act. UHARAPOTTA KANUR Kesavan 


vy, KUMMANKUZHI EzauvaN Mad. 557 
Malntenance. 
Ser Hindu Law 383 
Srn Husband and wife 738 


Master and servant—Employee liable to be 
dismissed at month's notice—He cannot until he is 
superannuated, claim to remain in service. 

No person can put forward a claim to remain in 
service until he is superanuuated if one of the con- 
ditions of his service is that he is liable to be die- 
charged ata month's notice provided that certain 
formalities are complied with. Goxak MUNICIPALITY 
v. RAJARAM SHRIDHAR KULKARNI Bom. 749 
—Employee of local body—Damages for 

wrongful dismissal—Cause of action, when arises, 

In the case of the discharge or dismissal of an 
employee of a local boy a cause of action for 
damages for wrongful dismis8al arises when there 
hes been a breach of any provision, whether con- 
tained in astatute or rule made under the statute, 
which may fairly be regarded as forming one of 
the conditions of service, and affecting the tenure 
of office of the employee concerned, Goxax MUNICI- 
PALITY V. RAJARAM SHRIDHAR KULKARNI Bom. 749 
-No contract toemploy for any definite period 

—Wrongjul dismissal—Employee would bs entitled 

to damages for period of notice only. 

In actions for wrongful dismissal the plaintiff 
may recover the wages for the whole unexpired 
period of service, though if he has obtained or 
might reasonably have obtained other occupation, 
this is to be taken into account. Where, however, 
there was no contract to employ the plaintiff for 
any definite period, the plaintiff would be entitled 
to damages forthe period of notice only. Goxax 
MUNISIPALITY v. RAJARAM SHRIDHAR KULKARNI 
. Bom. 749 








Vol. 191] 


Merchant Shipping Act XXI of 1923), s. 100, 
cl. (ll)—Held, on facts that the seamen did not 
neglect or refuse without reasonable cause to join 
their ship ur to proceed to sea in their ship and 
could not be convicted under s, 100, cl. (ii). e 
Certain seamen entered into an agreement to sgil 

on a British ship for a period of twelve months on 

a voyage from Oalcutta to any other ports or places 

within the limits of €0 degrees North and 50 degrees 

South Latitude trading to and fro as the nature 

of the service or employment may require, and 

finally to be discharged at Oaleutta. Tha ship 
reached England thereafter and left England shortly 
before the outbreak of hostilitles with Germany. 

On the arrival of the ship at Rangoon the seamen 

and other members of the Indian crew of the ship 

‘demanded double pay and compensationfor their 

families in case of their death on account of war 

injuries. The Master offered to in@rease their pay 
by 25 per cent. andto pay compensation and widow 
pension and children’s allowances in accordance 
with the British Board of Trade’s Oircular dated 

September 7, 1939. The terms offered did not seem 

satisfactory to the seamen and they declined 

to go to sea on those terms. They wanted double 
pay and that in case of their death they wanted 
compensation for their families. In consequence of 

ay refusal they were prosecuted under s. 100, 

el. (iè): ` 

Held, that in the agreement the promise, that 
the voyages contemplated would be ordinarily com- 
mergial voyages over routes where peaceful con- 
ditions reign was implied within the meaning of 
s. 9, Contract Act, When it was decided that the 
ship should proceed to England after war had been 
declared with Germany, the voyage became a 
somewhat hazardous enterprise partaking of the 
risks of war,and ceased to be an ordinary commer- 
cial voyage. The fact that the British Govt. ofer- 
ed special compensation for war injuries sustained 
by seamen, was a sufficient indication that the 
degree of risk involved in sailing to England was 
sufficiently high to` make it unreasonable to require 
the seamen to sail when they were under the terms 
of articles signed for commercial voyages to be 
carried out in times of peace. Thus as the voyage 
which they were asked to undertake was not such 
a voyage as was contemplated by their agreement, 
they must be deemed to have had reasonable cause 
to refuse to proceedto sea, The mere fact that they 
had already sailed during the period of war, although 
they had the chance of announcing their determi- 
mation not to proceed’ further under the old condi- 
tions whenever they reached any one ofthe various 
ports at which the shtp called in her voyage from 
England to India was not a ground for holding 
that they had acquiesced in the new conditions, 
The seamen did not, therefore, neglect or refuse 
without reasonable cause to join their ship or to 
proceed tosea in their ship and they could not be 
convicted under s. 100, cl. (<i), Merchant Shipping 
Act. MovamEp ISMAIL y. THE Kine Rang. 453 
Mesne profits—Mesne profits in the nature of 

damages, awarding of. 

Mesne profits are in the nature of damages which 
the Court may award according to the justice of 
the case. TEJ SINGH v. CBAUDHARI Hannu PRASAD 

, All, 786 

—Suit for—No demand for possession prior to 
suit —Mesne profits prior to suit, if can be 
granted. 

Where there had been no demand for possession by 
the plaintifis prior to the institution of the syit for 
mesne profits, he is not gntitled to mesne profits Rrior 
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e e. 
to the suit, LINGAPPA RAYAPPA DESAI v. KADAPPA 
BAPURAO DESAT Bom. 504 
Minor. Ses Compromise 597 

Burden of proof of minority. 

The burden of proof as to his minority lies on the 
minor. Where there is no prima facie evidence of 
minorit it does nòt- matter in the least whether the 
evidence adduced by the oppəsite party on the point 
is sufficient to show that the minor wasa major at 
the time in question. Hoax SAING v. Ma E ‘His 

. š Rang. 21 
————When can plead that he is not bound by 
decree. 

A minor is undoubtedly entitled to plead that he is 
not bound by adecree provided he lays foundation 
for such a plea. JAGAR NATH PRASAD v, CAUNNI LAL 


; All. 647 
Monopoly. Sz Vendé and Purchaser 847 
Mortgage. Sz Adverse possession 716 





Anomalous. SEE Bengal Tenancy Act, 1685, 


8, 26-G (1) 713 
———- Eaqitable. Szz Registration Act, 1908, 
s. 17(1) (6) 861 





Morigagee purchasing for small value equity 
of redemption in estate with notification and 
subject to his own debt—Valuatton to him exceeding 
amount due on mortgage—Mortgage debt, tf satisfied, 
The mortgage debt of a mortgagee who purchases 

for a small value the equity of redemption in an 

estate with a notification and subject to his own 
debt is satified by the purchase of the village and the 
value of that villegeif the valuation to him exceeds 
the amount due on this mortgage. Suras Narain 
CHAUDHARY V, BISHESHWAR SINGH Pat. 773 
Receiver—Nature of his possession. 

The Receiver appointed in a mortgage suit holds 
the property for the person who can eventually make 
out title thereto. His appointment prima facie ig 
for the benefit of the mortgages. When a decree 
for foreclosure is passed the title of the mortgagee 
tothe property and to the rents thereof becomes 
absolute and any money in the hands of the Receiver 
representing the rents of the mortgaged property 
would belonged to the mortgages. IMPERIAL BAÑK oF 
INDIA v. J O GALSTAUN Cal. 559 

Redemption — Mortgagor's right to redeem 
before amendment of 1929 continued till confirmation 
of sale. 

Even before the amendment of 1929, T. P. Act, the 
mortgagor's right to redeem continued till the 
confirmation of the sale. The amendment of 1929 
gives express legislative sanction tothat view, It 
has not the effect of making any alteration in the 
right of redemption which was repeatedly re- 
cognized, JAGARNATH PRASAD v. CHUNNI LAL 

All, 647 

—— Redemption—Suit by plaintiff against mort- 
gagee as trespasser — No question of plaintiffs’ 
right of redemption raised —Suit dismissed — Sub- 
sequent suit for redemption, if barred under s, 11, 
Expl. IV or 0. II, 7.2, Civil Procedure Code (Act 
Y of 1908). 

Whether or not a matter might and ought to have 
been made a ground, would depend upon the facts of 
each particular case. 

Where in a suit against the mortgagee By the 
plaintiff, the claim was founded upon an absolute 
title treating the mortgagee as a trespasser and no 
question of plaintiff's right of redemption was gaised, 
a subsequent suit by the plaintiff for redemption of 
the mortgage, after the dismissal of the prior suit ig 
not barred either by s. 11, Expl, IV, or O. II, r. 2 


liv 
Mortgage—coneld. 


es e 

‘Civil P, O. Karı Nara SAHA v, Maninpra Nata Das 
Cal. 398 
Subrogation—Subsequent mortgagee before 

amendment of Transfer of Property Act in 1929 

paying off decree obtained on foot of prior mort- 

gage, whether entitled to be reimbursed with that 

morey. 7 

Before the amendment of 1929, T, P. Act, a sub- 
sequent mortgagee who paid off the decretal money 
obtagned on foot of a prior mortgage was entitled to 
claim that money by sale of the hypothecated pro- 
perty. JAGARNATH Prasan v. OHUNNI Lan “All, 647 
Suit by mortgagee asking for repayment of 

mortgige money and sa'e in default of it and 

further relief as Court thought fit—Suit for sale 
dismissed—Court, if can make order of repayment, 

Where the mortgagee in his suiton the mortgage 
asks for s‘repayment of th& amounts due on the 
mortgage and & sae in default df itand also for 
such further and other relief as the Uourt might 
think fit and the suit for sale is dismissed, the 
Oourt has power to make order of repayment. NISAR 
‘AHMAD KHAN 9. Monan MANUCHA PC 94 
—Suit for redempsicn—Amount fixed by trial 

Court deposited —Mortgagee continuing in posses- 

sion of part of property —Mortgagee's appeal 

dismissed—Mortgagor, if entitled to direction by 

Appellate Court for further accounts. 

Where in a suit for redemption, the mortgagee con- 
tinues to be in possession of a part of the mortgaged 
property even after the deposit of the amount fixed 
for redemption in the trial Court and the appeal by the 
mortgagee is dismissed, the mortgagor is entitled to 
a direction from the Appellate Court for taking fur- 
ther accounts, KALI Nata SAHA v. Maninpga NATH 
Das Cal. 398 
—§— Uaufuctuary — Mortgagor in possession as 

Adhthar of mortgagee — Whether can claim 

possession in his own right. 

Where in a usufructuary mortgage, the 
mortgagors are in possession of the mort- 
gaged property as Adhihars of mortgagee they are 
either labourers or tenants and in either case their 
possession is in law the possession of the mortgagee. 
They can certainly claim to be restored to posses- 
sion ofthe properties in their own right. PRAFULLA 
CHANDRA GOPE v. Soakv MOHAMMAD Cal. 720 
< Usufructuary — Principle characteristics, 

stated—Mortgage held usufructuary. 

The principal characteristics of a usufructuary 
mortgage are that there is no personal liability of 
the mortgagor to pay, nor has the mortgagee a right to 
have the mortgaged property brought to sale, Where 
the rents and profits are to beset off against interest 
and the mortgagee is entitled to retain pussession 
until such time as the mortgagor chooses to redeem 
on payment of the, principal sum secured, the transac- 
tion is a usufructuary mortgage, LACHHMAN SINGH v, 
Natasa SINGH i Lah. 583 F B 
Muhammadan Law- Dower—Divorce before con- 

summation—Wife's right to prompt dower, extent 








of. 

If the . husband divorcesæhis wife before con- 
summation she receives half her specified dower 
even if the dower was prompt, TAJBI v. NATTAR 
SuERIN o Mad. 728 
—Wife's rightto retain husband's pro- 
| perty in lieu of dower debt, when arises. 

Amongst Muhammadans the right to retention of 
the hifsband’s “property in lieu of dower debt arises 
for the first time on the termination of the marriage 
either by the death of the husband or by divorce 
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but there is no such right during the continuance of 
the marriage, Asia KHATUN v., AMARENDRA Nata 
Basu e ; Cal.783 
MusSalman Waqf Act (XLII of 1923).as 

amended by Bombay Act KVIH of 19355— 

Original Act and Act as amended in Bombay bath 

apply to Bombay Presidency. 

All that Bombay Act (XVIII of 1935) amending 
Act XLII of 1923, did wasto amend with the nezes- 
sary sanction the Act of the Central Legislatwre, and 
both must be read together and both apply to the 
Bombay Presidency. Smag DIN) Suan v. Distrior 
JUDGE, HYDERABAD SIND Sind 429 
Mutation -Entry in—Value of. o 

A mere entry in the mutation register will not give 
any title. SALAMAT Pat v. MoKAND LAL Lah. 190 
N. W. F. P. @ourts Regulation | of 1931), 

s. 34—Valuation of suit below Rs, 1,000—Revision 

ts barred by 8. 34 and Government of Initia Act, 

1935, (25 & 28 Geo. V, Ch. 42), s. 224—Ginil Pro- 

cedure Code (Second amendment) Act: (IX of 1937) 

—Suit filed on May 31, 1937, transferred to 

another Judge and reyistered by him on June 3, 

1937—Date of institution of suit, 

Section 33, N-W. F. Province Courts Regulation 
and s. 224, Govt. of India Act, arə a bar to the exercise 
of jurisdiction on the revision side by the Judicial 
Commissioner's Court where the valuation of the suit 
is below Rs 1,000, 

Quaere—Where the suit had been  instébuted 
on May 31, 1937, in the Oourt of the Senior Sub- 
Judge and was transferred by the Senior Sab Judgeto 
Sub-Judge, Second Class, and registered by the latter 
on June 3, 1937, whether the date of the institution 
of the suit be considered to be June 3, 1937, or May 
31, 1937. Gran OHAND L, RADHA Kissan v, MOoHAMED 


YAQUB Kuan FAQIR Mouamep KHAN Pesh, 658 
Negligence. Sre Tort 229 
Negotiable Instruments Act (XXVI of 1881), 
$. 37. SEE Promissory Note ` 56 
New Plea. 
SEE Appeal 745 
SEE Practice 676 


Orissa Tenancy Act(Il 0f 1913), s. 16—Construc- 
tion—Consent, form of—Whether consent is given 
is question of fact—Held, there was consent and 
landlord could recorer transfer fees from transferee. 
Section 16, Orissa Ten. Act, does nothing more 

than place a duty upon the transferee to move, in his 

sense of adebtor finding out his creditor, but it does 
not prevent the landlord from moving and (sic) 
agreeing to the transfer® before the application con- 
templated by s. 16 is made. The Act nowhere lays 
down what form the consent should take and whether 
consent has been given or not isa question of fact, 

Where the landlord enters the name of the trans- 
feree in his register and accepts kabuliyats executed 
by the transferea subsequently, the transfer must 
be deemed to have consented to by thelandlord and 
he is entitled to recover transfer fees from the trans- 
feree under s, 16. Brem Rapaa Gopinpa JIBU 
THAKUR v., SUSIL Kumar Roy OHAUDHURY Pat. 62 
Oudh Civil Rules, Chap, VI, r.279 (51)—Claim 

for trust money—Interest payable. 

In the case of a claim for the returnof the trust 
money from the Bank in liquidation, interest is 
payable up to the time ofpayment of the trust 
money and not only up to the dataofthe winding 
up of the Bank, Ohapter VI, r. 279, sub-r. 51, Oudh 
Civil Rules has no application to such a case. Mzgssas 
Dinsgaw & Oo. (BANKARS), LTD, v, KRISNA Prary 

`: e - Qudh 178 
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Oudh Laws Act «XVIII of 1876), ss. 6, 7, 8— 

Lands outside abadi, of town, whether subject to 

pre-emption under ss. 6 and 7. 

Inthe case of atown it isthe abadi only which 
constitutes the‘ town" within the meaning of,s. &, 
Oudh Laws Act. The lands outside the ebadi 
which form part of a revenue mahal and village are 
subject to the ordinary law of pre-emption as 
provided in ss, 6and 7, Kuapis ALI V, JAGANNATH 

Oudh 166 
s.9(4)—Sale of under-proprietary tenure 

—Proprietor's right to pre-empt. 

An ufider-proprietor has no right of pre-emption 
in respect of a transfer of proprietary property but 
a proprietor has such right in the case of a 
transfer of property held under an under-proprietary 
tenure underel.4, ofs. 9. KHADIM ALI V. À AGANNATH 

Oudh 166 
Oudh RentAct (XXII of 1886), s. 127—Ajectment, 
decree under s. 52 against perpetual lessee—Decree 
not executed — Lessee retaining possession — 

Liability under s, 127. 

Where against a perpetual lessee a decree under 
s. 52, Oudh Rent Act is passed but the decree is not 
executed and the lessee continues in possession and 
is entered asa tenant, bila tasfia lagan, the lessee 
comes within the mischief of s. 127 of the Oudh Rent 
Act, and is liable to have a decree given against him 
forrent ata fair and equitable rate and ejectment. 
Oovat or Warps, MAHEWA ESTATE v, LAKHRAJI 

Oudh 142 
—— _8.127—Sutt under s. 127,Ouah Rent Act 

(XXII of 1886)—Appeal lies to District Judge 

and not to Commissioner. 

A right of appeal ina suit is governed by 
the law prevailing at the date of the institu- 
tion of the suit, and not by the law prevail- 
ing at the date of the decision of the suit or at 
the date of the filing ofthe appeal. Consequently 
an appeal against the decision of the Sub-Divi- 
sional Officer under s. 127 of the Oudh Rent Act of 
1886 lies tothe District Judge even if inthe mean- 
while the Oudh Rent Act is repeaied. The right of 
appeal in such a case igs governed by Oudh Rent 
Act. Seo Rakuan LAL v. SUNDAR LAL Oudh 762 
‘Ownership—Proof of—Factors to be considered 

stated. 

A person cannot be deprived of property upon 
mere conjecture or surmise, The decision in a 
suit to declare a transaction benam?t must rest not 
upon suspicion but upon legal grounds established 
by legal testimony. The criterion of ownership, 
in the absence of other relevant circumstances, is 
the source from which the money comes but it is 
always an important crkerion, but in determining 
whether a transaction is benami ornot, all relevant 
factors must be taken into consideration, the 
surrounding circumstances, the position of the 
parties and their relationto one another, the mo- 
tives which could governtheir actions and their 
subsequent conduct. The admissible evidence in 
thege cases must, as in other cases, be looked at asa 
whole; the plaintif must establish his case, the 
source of the money being an important criterion 
though not conclusive of the nature of the transaction. 
SaBRAGIBAI ð. Prakash UHAND MULOJAND Sind 111 
Pardanashin lady— Deed by ~Undue injfluence— 

Burden of proof—Hffect of improper execution, 

In cases in which a document executed by a 
pardanashinlady comes in question, the burden is 
always in the first instance onthe persons founding 
on that document, to show that the grantor inteizi- 
gently understood thedeed. If they fail to establish 
vhat point, then the document is not binding on°the 

e 
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executant or anyone else and*is void ab initio, It ‘is 
only when the document is prima facie valid, proof 
having been given of intelligent execution, that the 
question of undue influence arises. HIRDEY Narain 
v, BABU RAM Oudh 885 
Patents and Designs Act(Il of 1911), s. 64 11)— 

Patenteassigned—Assignee not registered—Asaignor 

is person who may be aggrieved by subsequent regis- 

tration. 

Until as assignee has had himself entered og the 
register, he is incapable of protecting the patent 
assigned to him’by legél proceedings for infringement 
or of assigning it or granting license to it. Until 
registration, these powers, subject to equities, remain 
vested in the assignor aslong ashe remains on the 
register. The assignor, however, loses these powers as 
soon as the assignee has himself registered as the 
proprietor. It follows hat the assignor until the 
registration of theeassigrfee as proprietor, is a person 
who may be aggrieved by the subsequent registration 
within the meaning of s. 64 (1), HIRALAL BANJARA 
v. BASHIRAM SHARMA Cal. 408 

s. 64 (1) (3), (5)—Applicant’s right under 
registered patent sold in execution of decree — 

Purchaser assigning it to third person—Such person 

getting himself registered as proprietor with 

applicant—Sale subsequently set aside—A pplication 
by applicant for rectification of register held 
was within Controllers’ powerof reference under 

3. 6443) though it did not fall under s. 64 (5). 

Section 64 (1), Patents and Designs Act, must be 
read as giving the subject a right to make an ap- 
plication to the Controller with which sub-s, (5) 
prevents him from dealing. 

The applicant's right under his registered patent 
was sold in execution of money decree against him. 
The purchaser assigned the patent to a third person 
who got himself registered as a proprietor of the patent 
along with the applicant. Subsequently, the High 
Court set the sale aside and the applicant applied for 
rectification of the register ; 

Held, that it was within the powers of reference 
given to the Controller under s. 61 (3), although the 
application was not covered by s, 64 (5), HIRALAL 
BANJARA v. BAsHIRAM SHARMA Cal. 408 


Penal Code (Act XLV of 1860), s. 34. Ses Penal 
Code, 1860, s. 302 125 

s. 97. br Penal Code, 1660, s, 225 590 

—8. 99— Act wholly unjustified—S, 99, does 
not apply. 

The word “strictly in s. 99, I, P. O., is deliber- 
ately inserted by tbe Legislature to show that this 
section was not intended to apply to cases where the 
act was wholly onjustited, It does not extend to 
cases where there is a complete want of jurisdic- 
tion. JoGral MAHTO v. ExPEROR Pat, 590 


8.120-B—Agreement to commit murder by 

means of witch-crajt falls under s. 120-B. 

The offence of criminal conspiracy is a highly 
technical one and the essential ingredient is the 
agreement to commit an offence, irrespective of the 
means decided upon toggrry out theobject of the 
conspiracy. Whether those means are legal or inno- 
cuous would not affect the question of criminality, 

An agreement tocommit murder being,an ggree- 
ment to commit an offence, falls within s. 120-B, 
I. P.G., and none the less so, because the means by 
which the murder isto be perpetrated are not agreed 
upon, or the means which are agreed upon are*such 
as are not likely to prove, and do not in fact prove, 
effective. If once there is a conspiracy to commit .- 
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murder, the case falls within s. 120-B, the offence 
under that section being the conspiracy, and not the 
acts by which the subject-matter of the conspiracy 
is to becarried intoeffect. But if the conspiracy 
is merely to do an act which is not illegal, though 
in the hope and belief that that act may result in 
the death of or injury tosome person, that*does not 
amount to a conspiracy to do an illegal act. Oon- 
sequently an agreement to commit murder by witch: 
crafte fads within s. 120-B, EMPEROR v. SHANKARAYA 
GURUSHIDDHAYYA HIREMATH E Bom. 272 

ss. 124-A,153-A—Ezpreasion “classes” in 

8. 153-A — Meaning explained—Speech held, came 

under 3.124-A and not under s. 153-A, 

The expression “ classes of His Majesty's sub- 
jects “ in s. 153-A ofthe I. P. O., is used ina 
restrictive sense as denoting a collection of indivi- 
duals or groups bearing a gommon and exclusive 
designation and algo possessing @ommon and ex- 
clusive characteristics which may be associated 
with their origin, race or religion, and the term 
‘class’ within that section carries with it the idea of 
numerical strength so large as could be grouped in 
a single homogeneous community, 

In a speech before the members of the Peasant’s 
Union of a certain taluka, the accused said that if 
only the landlords, the money-lenders and the Govt. 
were abolished, what a perfect world it would be for 
the peasants: no rents to pay; no debts to pay ; no 
taxes to pay! The accused continued tlfat these 
gamindars and sawkars were oppressing the tenants 
and Govt. was behind them and that they could not 
get rid of the sawkars and zamindars unless they 
got rid of the Govt, : 

Held, that the accused had used words which 
brought the Govt, established by law in British 
India into hatred or contempt and which tended to 
excite disaffection towards that Govt. The accused 
therefore, was guilty under s. 121-4, I. P. O. He 
was, however, not guilty under a. 153-A as sawkara 
or landlords could not be said to constitute class 
within the meaning of that section. NARAYAN VAsuDEY 
PHADKE v. EMPERCR Bom. 212 
—-w 8S, 147, 323—Accused prosecuted for rioting 

—Charge mentioning only s. 147 but indicating 

that accused were charged not merely with rioting 

but actually with causing hurt—Some accused 

acquitted and remaining three convicted under s, 323 

—Conviction held not illegal as offence of which 

accused were convicted was mentioned in charge 

sheet —Mere omission of “s. 323” held, did not 
prejudice accused. 

Seven accused were charged under s, 147, I. P, O. 
The Magistrate found four 8f them not guilty and 
acquitted them and as he could not convict 
the rest three under s. 147 he convicted them 
under s. 323. Only s. 147 was mentioned in the 
charge which wis framed in a somewhat unusual 
manner but it clearly indicated to the accused that 
they were charged not merely with rioting in pur- 
suance of the common object of the unlawful assembly 
but were actually charged with causing hurt: 

Held, that there was nojaing illegal in the con- 
viction since the offence in respect of which the 
accused were convicted was mentioned inthe charge 
and ap the,accused were aware that they had to meet 
a charge actually of beating, they could not be 
said to be in any way prejudiced in their defence by 
the omission of the figure “323" in the charge-sheet, 
BALWANT AMBADAS OHAFLE V, KING-EMPEROR 
F š Nag. 593 
: ——— 8, 192. Ber Penal Code, 1860, s. 198 165 
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Penal Code—contd. 
——$.193—Accused making false statement 

under s. 164, Criminal Procedure Code (Act V of 

1898), and contradicting it at his trial—Court 
shuld not impose heavy penalty. 

The Court should not impose a heavy penalty in 
2 case where the accused who has made a false 

statement under s. 164, Criminal P, O., and has con- 
tradicted it in his evidence, is alternatively con- 
victed under s. 193, I. P.O. Where, however, the 
statement at the trial is false it would be much more 
serious matter calling for severe sentence, BMPEROR 
V, SULTANSHA Sipissa Bom. 336 
——-—s8s, 193, 192—Intention creates offence and 

not fact as to whether document ts in law admissible 

in evidence — Held, that document satisfied 

definition in 3. 192. 

e The mere faet that a document would be ultimately 
inadmissible in evidence does not necessarily take it 
out of the mischief of a. 193, I, P.O. Under s 192, 
it is the intention that creates the criminal offence 
and not the fact as to whether under the termsof the 
law the document is admissible in evidence. 

The accused were charged under s. 193, I. P.O, 
for fabricating a document purporting to be a 
kabuliyat executed by them in favour of the com- 
plainant., It contained a recital to the effect that 
the landlord (the complainant) had agreed to accept 
tbis document and to grant a lease ofthe lands to 
which it related, to the accused : 

Held, that the document satisfied the definitjon of 
fabricating falee evidenca contained in a. 192, because 
jt might certainly lead the Court before which it was 
produced to come to the conclusion that the document 
was genuine and that it had the effect of creating a 
lease of lands in the accused's favour. 

Held, further that the question whether it was the 
intention of the accused to use the dosument ina 
judicial proceeding became a question of inference. 
Mangsa OHANDRA DHUPI v. EMPEROR Cal.165 

ss. 225, 323, 97— Accused, not a 

proclaimed offender rescued from custody of village 

chaukidar who in the course thereof receiving slight 

injury — Rescuers held neither guilty under s. 225 

nor under s. 323, 

An accused in a dacojty case was released by cer- 
tain persons, from the custody of a village chaukidar 
andin the course thereof they attacked the chaukidar 
with lathis inflicting a slight injury to him. The 
rescued accused was not a proclaimed offender nor 
was there a written order of Sub-Inspector directing 
the chaukidar to arrest the atcused : 

Held, that the custodyeof the chaukidar being illegal 
the rescuers were not guilty nder s. 225, I. P. O. 

Held, also that these persons had a right to defend 
the accused under s, 97, I, P. O., and were not guilty 
even under s. 323, I, P.O. Jogras Manto v. EMPEROR 

Pat. 590 

ss. 268, 290—Riparian owners on one 
bank of rwer erecting embankment on their land 
to protect their fields from flosds—Ascumulation 
of water on fields of owners on other side of rirer 

—Persons erecting such embankment, if can be 

convicted under s, 290. 

Where there is an accumulation of water on the 
fields of the owners of land onthe other side of 
the river, as 1esult of the riparian owners of land 
on one bank of the river throwing up an embank- 
ment on their own land to protect their fields from 
floods, it cannot be said that the embankment 
causes a common injury to the public in the vicinity. 
oe ey an embankment of this kind even if it 
tends to cause injury to apme owners of property 
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cannot be described as public nuisance. The per-- 


sons erecting such embankment cannot, therefore, 
be convicted under s. 290, I, P.O. Joy KRUSHNA 
Mouanty v. EMPEROR 
S. 299—" Intention lo cause........., sain 

in 8. 299, explained, 

Per Mosely, J. in order of reference.—The expres- 
sion “intention to cause such bodily injury as is 
likely to cause death” in s. 299, I P.O, merely means 
an intention to cause a particular injury, which 
injury is, or turns out to be, one likely to cause 
death. It isnot the death itself which is intended, 
nor the effect of the injury. Tas Kina v. AUNG 
Nyon Rang.306 F B 
———— 88,299, 300—Culpable homicide under 

s. 299 with intention of causing bodily injur 

likely to cause death, if can exist independent Y 

of 8. 300. 

Per Full Bench (Mackney, J. in order of reference, 
contra).—Before deciding that a case of culpable 
homicide amounts to a prima facie case of murder 
there must be proof of intention sufficient to bring it 
under s. 300, I, P. O. Culpable homicide under s. 299 
with the intention of causing such bodily inj ury as ig 
likely to cause death can exist consistently with 
the other sections of the Code dealing with the causing 
of death and bodily injury, even inthe case where 


none of the exceptions set outins. 300 apply. 
Tun KING v. AUNG NYUN Rang. 306F B 
—?— SS. 299, 300 —" Intention” and“ know- 


ledge "—Terms distinguished. 

‘Intention’ is one thing and ‘knowledge’ a differ- 
ent thing, In order to possess and to forman inten- 
tion there must be a capacity for reason, And 
when by some extrancous force the capacity for 
reason has been ousted, the capacity to form an 
intention must have been unseated too, But know- 
ledge stands upon a different footing. Some degree 
of knowledge must, be attributed to every sane 
person. Obviously, the degree of knowledge which 
any particular person can be assumed to possess 
must vary. EMPEROR v., Dateasra All, 328 
§8. 299, 300, 304— Construction of 

ss. 299, 300 and 20i1—Distinction between two 

degrees of guilt divided by s. 304 in case of offence 
of culpable homicide, explained—S. 299 and not 

s. 300 must be looked to in deciding under which 

part of s. 304 the offence falls—S, 300, applicability 

explained. 

Section 304, I. P. O., divides the offence of culpable 
homicide into two degrees _ of guilt, the graver of 
which depends on the infention proved or to be 
inferred from all the circumstances and the less 
serious of which does not depend on intention at all, 
But though the absence or presence of intention is the 
criterion to be adopted in deciding on which side of 
the line an offence under s. 304 falls, that is, whether 
on the graver or on the less serious side there are 
cases in which there js an intention which makes the 
offence the graver offence of culpable homicide but 
which would yet fall short of the intention requisite 
to satisfy s. 300. Where no higher intention can be 
imputed than to inflict an injury which is in fact 
likely to cause death, there is the graver degree of 
guilt in culpable homicide, but there areno elements 
which bring the case under s. 3.0: Section 300 would 
only apply if it were possible to go a step furtherand 
say that the offender intended the ipjury to be 
sufficient in the ordinary ccurse of nature to cause 
death, or knew that in the special circumstances of 
the case not death merely but the death of the parti- 
cular person to whomethe harm was caused was 
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likely. If he knew that, he had knowledge from 
which the intention to cause that person's death 
could be inferred. Oonfusion is reached if s. 300 is 
looked to when deciding under which part of s, 304 
the offence of culpable homicide falls. The section 
to be regarded in this connection is s. 299 which alone 
defines the separate offence of culpable homicide not 
amounting to murder. Tas Kina v, Aune Nyon 
Range 3Q6 F B 
309—Murder, essentials 





—ss. 299, 300, 
of. . * y 
According to the scheme of the I. P. O., ‘murder’ 
is merely a particular form of culpable homicide, 
and one has to look first to see in every murder 
case whether there was culpable homicide at all, 
If culpable homicide is present then the next thing 
to consider is whether it isof that type which under 
8. 300, I. P. O.p is désignated, ‘murder’ or whether 
it falls within that residue of cases which are 
covered by s. 304 and are designated ‘culpable homi- 
cide not amounting to murder’, EMPEROR v, Dargasta 
All. 328 
———S. 300—Knowledge of effects of blow or 
intention to cause those effects, if can be presumed 
from nature of injuries. 

Knowledge of the effects of a blow or intention to 
cause those effects can be presumed frum the nature of 
the injuries actually inflicted when those injuries are 
to a vital part of the body, such as the head, heart, 
liver or abdomen. The reason is simply thata vital 
part of the body is a part, serious injury to which is 
known to be sufficient in the ordinary course of nature 
to cause death. The same reasoning may apply to 
cases where the blow is so severe that a limb is 
severed. But knowledge cannot always be so pre- 
sumed, THE Kine v. AUNG AYUN Rang. 306F B 
——— 5, 300—S, 300, Para. 4, construction—- 

Act done with knowledge of consequences is not 

murder—Act, when becomes murder. 

It is not murder merely to causa death by doing 
an act with the knowledge that it is so imminently 
dangerous that it must in all probability cause 
death. In order that an act done with such&now- 
ledge should constitute murder it is necessary that 
it should be committed without any excuse for in- 
curring the risk of causing the death or bodily in- 
jury. An actdone withthe knowledge of its cone 
sequences is not prima facie murder. It becomes 
murder only if it can be positively affirmed that 
there was no excuse, The requirementsgof the section 
are notsatisfied by the act of homicide being one of 
extreme recklessness, It must in addition be wholly 
inexcusable. Hmrrrorev. DHIRAJIA All. 328 
- S. 300—S. 300 (3) contains new definition 

of culpable homicide amounting to murder— 

Knowledge of effect of injury, if necessary— 

Meaning of s 300(3). nd 

Section 300, sub-s. (3), I. P. C., contains a new 
definition of culpable homicide which is not contained 
in s. 299, and says that it amounts to murder, This 
sub-section does not mean any more than doing an act 
with the intention of qgusing such bodily injury to 
any persun as is or turns out to be sufficient in the 
ordinary course of nature tocause death. Knowledge 
of the effect of the injury is not required, Tag Kine 
v. AUNG NYUN Rang. 306 F B 

ss. 300, 299, 309e-Ili-trea:ed wife 
endeavouring to escape from husband on finding 
husband following her, getting into paniè and 
jumping into open well with baby in arma— 

Offence held, was culpable homicide not amounting 

to murder— Held further, that offence did nog 
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e . a) 

amount to attempt to commit suicide, since “attempts” 

in s. 309 inrolves conscious effort. 

Where an ill-treated wife wko wasin dread of her 
husband, in endeavouring to escape from her hus- 
band gets intoa panic on seeing him behind her 
and jumps into an open well with her baby in her 
arms, the offence committed is culpable homicide 
not amounting to murder. 

The offence is not an attempt to commit suicide 
inarntucH as the word “ attempts "ins, 309, I. P. 0, 
involves conscious effort. EMPEROR v9 DHIRAJIA 
> All. 328 
homicide and 





ss. 300, 302—Culpable 
murder—Scheme of Code stated, 
The scheme of the Code is first to define culpable 
homicide in s, 299, then to lay down ins, 300 that 
one of the three definitions of culpable homicide 
given in s. 299 (299 (a)l and ether dresh definitions 
of culpable homicide amount tomurder if the excep- 
tions given do not apply, then to give the punish- 
‘ment for murder (s. 30z), and finally to give the 
punishment for the residuary cases of culpable 
omicide not amounting to murder, irrespective of 
whether they do not so*amount by reason of the 
exceptions of s. 300 applying, or whether they are 
offences of culpable homicide pure and simple which 
do not ‘so amount because they are not hit by s. 300. 
Oases where death is intended can only be merely 
culpable homicide by reason of the exceptigns to 
s. 300 applying. (In this one instance s. 304 (1) 
refers back to s. 300.) They are mentioned in the 
first part of s. 304 pari passu with cases falling under 
8. 299 (b) merely because the same maximum punish- 
ment was thought suitable in both cases. Taz KING 
v. AUNG NYUN Rang. 306 F B 
s. 302. Sze Penal Ocde, 1660, s. 366 371 
S, 302—Cold-blooded and brutal murder— 
Only proper sentence for accused is of death— 
Fact that cc-accused’s sentence of death was 
commuted by Government is no consideration for 
not passing death sentence. 
` In the case of a cold-blooded and brutal murder 
carried out by the accused with considerable amount 
of d@termination the only appropriate sentence for 
an offence isone of death. The fact that the sentence 
of death passed on the co-accused was commuted 
by the executive Govt. is no judicial consideration 
for not passing the sentence of death on the accus- 
ed, AMAR SINGA KIRPA SINGH v. EMPEROR Lah, 376 
S 302— Scope explained—Case not governed 
by a. 83 and the accused young man of normal 
understanding and nature mind—Lesser sentence, 
` when justified, aie 
Section 30%, I. P. O., provides two punishments, In 
the absence of ¿ny extenuating circumstances the 
sentence of death isthe only appropriate sentence. 
The Court whose duty it is toaward punishment 
must exercise its own discretion. The discretion is 
to be exercised in a judicial manner and not arbi- 
trarily. Jf the case is not governed by the provisions 
of s, d3, I. P. O., and the accused is a youngman of 
normal understanding and mature mind, the age by 
itself will not be sufficient tofustify the awarding of 
the lesser sentence, particularly if the offence is com- 
mitted ina cold-blooded manner and has been the 
result @f a premeditated plan, On the other hand, if 
in consequence of inexperience and youth, the 
prisoner ccmmits murder in vindication of a supposed 
wrong, the youth in conjunction with other circum- 
stances may be taken into consideration in favour of 
the accused ant the lesser of the two punishments 
thay be awarded, 
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Held, on facts of the case that though the offence 
fell under s. 302, yet there were sufficient extenuating 
circumstances, apart fromthe youth of the accused 
to*juetify the sentence of transportation for life. 
NATHU p. EMPEROR All, 303 
85,302, 34—Party of accused opening fire 

on party of deceased in revenge for ‘%nsult— 

Accused firing but hitting no one— His companions 

firing and killing deceased—S. 34 held applied 

and accused guilty of murder. © é 

A party of the accused consisting of three, opened 
fire on the party of the deceased in revenge for an 
insalt of which the brother of the deceased was 
originally guilty. The shots fired by the accused 
did not hit any one but his two companions fired and 
hit the deceased : 

“ Held, that 8. 33, Penal Code applied and the accused 
was guilty of murder. [In the circumstances of the 
case, however, the sentence of death was reduced to 
one of transportation for life.) Sauer Kuan Burr 
ZAMAN J. EMPEROR Lah. 125 
S. 304, Szz Penal Code, 1860, ss, 299, 300 

306 FB 








~s. 304—Scone of s. 304. 

In considering the scope of s. 304, I, P. C., care must 
be taken to avoid confusion of thought. First, 
culpable homicide is defined in s, 299, and then 
certain classes of culpable homicide are said to be 
prima facie murder, that is unless any of the mitigat- 
ing circumstances set out in the exceptions to s. 300 
apply. If they do apply the prima facie presumption 
that the offence is murder is removed and the offence 
becomes culpable homicide,not amounting to murder. 
But there is another class of offences which amount 
to culpable homicide, namely those in which the 
presumption of murder is never raised at all because 
the intention ascribed to the offender in s. 300 is not 
apparent, Tue Kina v. Aune Nyun Rang. 306 FB 
———5. 309, Sre Penal Code, 1860, sa. 3C0, or 


—— 5.323. 

Sex Penal Oode, 1860, s. 147 593 

Sre Penal Code, 1860, s. 225 590 
—S. 366—Conviction under s, 366 can only be 

challenged on grounds of law. 

The conviction on the kidnapping charge can only 
be challenged on grounds of law. The only grcund 
of law possible in a case of jury trial would be that 
there was misdirection in the charge to the jury. 
But where no misdirection is alleged, nor is the 
Court able to find any, the High Court cannot inter- 
fere in appeal with the conviosion, 

The intention of the law is that a man should not 
be condemned to death unless at least two High Court 
Judges have had the opportunity of scrutinising the 
case on facts as well as on law and unless they are 
satisfied that he is guilty. The law quite definitely 
does not intend that the final result in such cases 
should depend upon the opinion of the jury. 
MouJILAL v. EMPEROR Nag. 371 

ss. 366, 302—Accused prosscuted under 
ss. 366 and 302—Trial under s. 366 _ by jury— 

Unanimous verdict of guilty and conviction—Con- 

viction by Judge under s. 302 — Appeal against 

both convictions —Appeal against conviction under 

s. 366 incompetent —Case such that conviction for 

murder depending upon conviction for kidnapping— 

Accused can be allowed inappeal against conviction 

for murder to challenge facts on which their 

convictions under s. 366 rest, p 

Whtre the accused were prosecuted for (1) kidnapp- 
ingea girl for the purpose of fofcing her to illicit inter- 
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course, and (2) for murdering her im furtherance of 
the common intention of all, and the charge under the 
former head was tried by a jury and undef, the 
latter by the Judge, the jury acting as assessors’ and 
the jury returned an unanimous verdict of guilty 
under s. 866, I, P. O., and the Judge convicted the 
accused of murder and sentenced them to death and 
the accused haveappealed from both the convictions, 
then although the appeal against the conviction for 
kidnapping is not maintainable, there being no mis- 
directioh, the accused can when dealing with the 
appeals against their convictions for murder chal- 
lenge the facts on which their convictions on the 
charge of kidnapping rest, where the case is such 
that once a kidnapping is established a conviction 
for murder ought logically to follow, because in such 
a case the graver issue is made to depend upon thee 
opinion of the jury and not on thatof two High 
Court Judges. The position is anomalous, but then 
sois this hybrid kind of trial. The Criminal P. O., 
is not clear on this point and in a case where a man 
ìa on trial for his life every ambiguity in the law of 
procedure should be resolved in his favour, Mousa 
v. EMPEROR Nag 371 
S. 375—Corroboration— Complaint by girl to 
mother and neighbours shortlyafter incident, if 
corroborative evidence — Evidence of girl that 
accused raped heron quilt—Finding of spermatozoa 
on quilt is strong corroborative evidence, 

Ing trial for an offence of rape the statement of the 
girlto her mother and the neighbours shortly after 
the incident complaining against the accused is 
corroborativeevidence under s, 157 and illus. (j) of 
s, 8 of the Evi. Act. 

Mere finding of spermatozoa on the quilt of the 
accused may not by itself have much evidentiary 
value but it is a strong piece of evidence when taken 
with the evidence given by the girl that the accused 
had raped her on the quilt Harenpea Prosan BAGOHI 
v, EMPEROR Cal, 48 
—- ——8.375— Rape case~-Presumption that com- 

plainant is accomplice, 

There is no presumption oflaw which differentiates 
the evidence of the complainantin a rape case from 
thatof the complainant in the case of any other 
offence. There can be no assumption, in the absence 





of evidence, that she is an accomplice, HARENDRA 
Prosap BAGOHI y. EMPEROR Cal. 48 
— s.411. Ses Evidence Act, 1872, s. 114, 

illus (a): 702 
—— 8. 500. Sez Contempt 641 
Pleadings. Sze Practice e 867 


Practlce—Appeal—Neb evidence — Evidence to fill 
up lacuna caused by negligence of party, cannot 
be admitted in appeal, 

Evidence to fill up a lacuna in evidence which 
lacuna is the result of the party's own negligence, 
cannot be admitted in appeal. KHADIM ALI vV. JAGAN- 
NATH Oudh 166 
—Guardian ad litem, appointment of—Lower 

Court appointing guardian for minor respondent 

—Notice of appeal served on him — Registrar, if 

can appoint another guardian, without first dis- 

chargingthe one already appointed by lower Court. 

Where a lower Court had appointed a guardian for 
the minor respondent and a notice of the appeal had 
been actually served on the guardian, it is not 
proper for the.Registrar to appoint another guardian 
for the minor respondent until the existing guardian 








has been discharged. LALJI MANDAL 9, PARBAL 
MANDAL Pat. 794 
New Point. See Federal Court 689 
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New plea—Objection on ground of limitation 
raised in trial Couri but given up before issues, 
cannot be re-agitated in appeal. 

Where an objection of -the ground of limitation 
ie raised in the pleas in the trial Court but is given 
up beforg issues, this disantitles the party from re- 
agitating the objection in appeal and the party 
cannot be allowed to lead any further evidence when 
the record is complete onthe point, Suarirs BEGAM 
v. Court or Warps Lah. 676 
—Pleadintgs—Aliegations that rule of natural 

justice was not followed must be specifically made. 

An allegation that a rule of natural justice was not 
followed, being an important allegation, should ba 
specifically made in orderto enable the defendant to 
answer it, Brrouscaarp Kuiosterups DAMPSKIB3 
AKTIESELSKAB V. SECRETARY oF STATE Bom. 867 
Question gf title—Civil Court cannot rely on 
decision of Criminal Court. ° 

For determining a question of title the Civil 
Court is not entitled to rely on the decisions in 
criminal cases, HARIHAR Prasap BINGH +. JANAK 
Dotari Kure Pat, 275 
——— Relief—Plaintiff asking relief to which he 

ie entitled —If prevented from obtaining other 

relief. 

The fact that the plaintiff has asked for relief to 
which he is not entitled would not prevent him from 
obtainigg other relief, if he can make out a good case 
for it. JAIRAM VALJEB v. INDIAN IRON & STERL Oo. 
LTD, Cal. 847 
rule — Remand held 








Remand — General 
justified. 

As a general rule, it is undesirable to remand a 
case merely inorder to give an opportunity to both 
parties to adduce evidence which might and ought 
to have been put before the trial Court; and there 
is a clear danger that such a remand order may in 
effect be an invitation to perjury. 

But where the Appellate Court found that the 
concubine of a deceased Hindu was entitled to main- 
tenance and having regard to the fact thet she had 
got a decree ina connected suit fora certain debt 
due from the estate of the deceased and that thera 
was another claim for maintenance against the 
same estate brought by a widow of the deceased 
which had been remanded for taking further evi- 
dence as to the quantum of the assets and liabilities 
of the estate, remanded the case of the concubine for 
further evidence onthe same point, the evidence in 
both suits to be taken in common the remand was 
held justified and proper. Parrepa BuaGavaT SASTRULU 
v. SARIDEY LaksHMIKANTgM Mad. 383 

Remand—It is undesirable to send case back 
to first Court for new trial and at same time to 
decide some of t3sues. 

It is undesirable to send a caseeback tothe first 
Court for a new trial and atthe same time decide 
some of the issues, If it should be necessary in some 
extraordinary circumstances to have a fresh trial 
then the Appellate Oourt should be careful not to 
prejudge some of the issues. SHE)LAL v. JUGAL 
KiISHORE = Nag 566 

Subsequent events —S.7, of the new Bikar 

Money-lenders \Regulation of Transactions) Act 

(VIL of 1939}, coming into force after” date of 

decision of High Court—Federa! Court, if can 

decide question on the section. 

The Federal Court is entitled to take into acapunt 
legislative changes since the decision under appeal 
was given. Qonsequently the Federdl Court can . 
give relief to a party unders, 7 of the new Bihar 
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Money-lenders Act VII of 1939, though it has been 
enacted only after the date of the decision of the 
High Court. LACHMESHWAR PRASAD SuvKUL t. 
KESHWAR | AL UHAUDHURI | FC 659 
Precedents—English decisions, value of in enits 

on mortgages. : : 

The English aw regarding mortgages*is not 
always a safe guide for the determination of all 
questions regarding the respective rights of mort- 
gagors arfd mortgagees in India and wherever rights 
have been regulated by the Indjan stagute law there 
can be no scope for a reference to the English Law 
regarding those rights. Although there exista a 
difference between the English and Indian Law on 
the subject in many respects nevertheless, where the 
Indian statute law is silent on the subject and where 
the point for decision is not affected by principles 
which are peculiar to the Engifsh Law alone, the Eng- 
lish decisions are a waluable source %f elucidation on 
the probleme arisiug out of a mortgage which is in a 
form prevalent in England and which has been 
borrowed from there. IMPERIAL BANK oF INDIA v. 
J. O. GALSTAUN Cal. 559 

Generality of expressions found in judgments, 
whether intended to be expositions of whole law. 

Every judgment must be read as applicable to “the 
particular facts proved or assumed to be proved, 
since the generality of the expressions which may 
be found there are not intended to be expositions of 
the whole law, but governed or qualified by the 
particular facts of the casein which such expressions 
are tobe found. PUNJAB CO-OPERATIVE Bank Lp. 
4. COMMISSIONER OF INCOME-TAX h PG 548 
—Principle set up by cases covering long period 

of years—Value of. pane 

QGourts in India will be reluctant to dissent from 
the cases which cover a long period of years. 
COMMISSIONER oF INooME-Tax BIKAR & ORISSA v. 
KUMAR KAMAKSBA NARAIN SINGH Pat. 340 SB 
— Privy Council decisions— Duty of Indian 

Courts. i 

The valuation is tobe determined on the materials 
such as they are on the record, SURAT NARAIN 
CHAUDHARY v. BissEsswar SINGH | Pat. 773 
Pre-emption—A person transferring land to another 

in exchange of latter's land— Transfer making 

latter co-sharer—Third party's suit for pre-emption 

—Subsequently the former obtaining decree under 

e. 119, Transfer of Property Act (IV of 1882), for 

return of land—This fact, if entitles pre-emptor 

to pre-empt. a 7 : 

A suit for pre-emption does not lie against a vendee 
who, on the date of the sale, sought to be pre-empted 
had an interest in the mahal, even though that in- 
terest is defeasible. 

Hence where a person transfers land to another in 
exchange of the lajter’'s land by which transfer the 
latter becomes a co-sharer, the fact that after the 
suit of pre-emption by a third person the former has 
obtained a decree for return of the land under s. 119, 
T. P. Act, would not give the pre-emytor any right to 
pre-empt. ALIMULLAn V, MOHAMMAD KHALIL 








- All. 385 
Presidency Small Cause Courts Act (XV of 
1882), 8 35—85. 35, if empowers Registrar of 
Small Ceuse Court to pass judicial order—Order 
passed by Registrar for transmission of decree, if 
judicial order. ° 
The language ofs. 9 of the residency Small 
Oause Courts Act is sufficiently wide to empower the 
Registrar to make any order in respect of execution 
matters “which a Judge of the Court might make 
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under this Act.” An order for transmission of a 
decree made by the Registrar of the Small Cause 
Court,supon an application made in accordance with 
law, must, therefore be regarded as a judicial 
order on an application made in accordance with 
law. Figm RAMNARAYAN-JAGANNATH v. RaDHAGOVINDA 
DEBNATH Cal, 574 
—S, 80--Burden of establishing that leave 

under s. €0 had not been obtained, not discharge 

Court if can rely on presumption under g, 114, 

Reidence Act (I of 1872). 

When the burden of establishing that the leave 
of the Court of Small Causes under s.. 80 had not 
been obtained prior to theinstitution of suit in that 
Court has not been discharged the Oourt is right in 
relying upon the presumption under 8,114, Evi. Act, 
that judicial and official acts have been properly per- 
formed,and in holding that the presumption that 





leave had been granted had not been rebutted. 
RAMESH CHANDRA Das v, NATIONAL Tonacco Oo, cr 
INDIA LTD., OALOUTTA Cal. 535 


Presidency Towns Insolvency Act (IH of 1909), 
S. 9 (e,—There can be act of insolvency of same 
nature even where there had already been such act 
as result of attachment. 

A debtor can commit more than one act of insol- 
vency. Therefore, even if there had already been an 
act of insolvency committed as the result of a pre- . 
vious attachment for more than three weeks there 
can be a second act of insolvency of the same 
nature. H. M. EBRAHIM Garr v., METTUPALAYAM 
NARAYANI BANZ, LTD. Mad. 687 
Press and Registration of Books Act XXV of 

1867), S. 1—De finition of “Book” is exhaustive, 

The definition of “bonk"’ as given in s. 1 of Act 
XXV of 1867, is exhaustive, It is wrong to say that 
the “book” may include documents other than those 
specifically mentioned in the definition. MADHUSUDAN 
MAHANTI v EMPEROR i Pat. 106 
-S. 1—Document consisting of only one sheet 

cannot be regarded as book. 

The Press and Registration of Books Act does not 
contemplate that a single sheet of paper in which a 
writer publishes an article relating to some current 
topic should be regarded asa book of which a copy 
is required to bedelivered to the officer concerned 
under tke Act. Mappusupan MAHANTI v. EMPEROR 

Pat.106 

-——~-S,16—S. 16, does not provide for convic- 
tion. 

Section 16 dves not provide for conviction and 
sentence MADHUSUDAN Mfuanti v. Emperor Pat, 106 
Princlpal and Agent. Sze Contract Act, 1872, 

8, 222 598 
Principal and  surety—Suretyship acreement, 

though supplementary to princtpal is yet separate 

and distinct, 

A surety bond or agreement of suretyship when 
executed after the main contract is dependent on 
and supplementary to the principal contract in the 
sense that if, the principal contract falls for want 
of consideration, the agreement of suretyship 
falis too, but it does not follow that the two contracts 
or agreements are not separate and distinct. BHUMBHO 





METHARAM øv, Distator Looaru Boarp, HYDERABAD 
SIND Sind 768 
Privy Counci!—Appeal— Certification. See Govern- 

ment of India Act, 1935, s. 205 $ 548 





Special leave to appeal granted — Other 
points than those on which the leave was granted 
cgnmot be argued. 

hen special leave to appeal to the Judicial Oom- 
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mittee is granted, no points other than those on which 
the application was admitted can be permitted to be 
argued before the’ Board, Joun E BROWNIEE v. 
Vivian MACMILLAN PC 433 


Promissory note—Note payable on demand—Such 
note becomes payable immediately on demand. 

In the case of a promissory note which is payable 
on demand, ib does not become payable until de- 
mand ig made. On demand being made it falls due 
jmmedfately. NUNNA GOPALAN v. VUPPULURI LAKSHMI- 
NARASAMMA Mad. 40 

Payable on demand — Limitation, when 

begins to run. . 

A promissory note payable on demand is a present 
debt, and is payable withcut demand and limitation 
begins to run from the date of it. A stipulation fo 
compensation in the shape of interest makes no 
difference. Ransit Kumar Roy v, Karu Raz KIsoRI 
Mouan GUPTA Cal 608 

Pro-note by V in favour of T—T endorsing 
it in favour of P who paying money to V—T kad 
surety — Endorsement held for consideration— 

Negotiable Instruments Act (XXVI of 1881), s. 37. 

V executed a promissory note in favour of T who 
endorsed it in favour of P who paid the money for 
which it was executed to V: 

Held, that T was in the position of a surety, and 
he received consideration because V was accommo- 
dated. THABUMAL DHANRAJMAL Wapava v. JKISHINDAS 
DARÊADINOMAL MULCHANDANI Sind 56 
Pre-note payable on demand—Maker paying 

amount without there being any demand—Return of 

note not demanded—Payee endorsing it in favour 
of third person, latter having no knowledge of 
payment—Endorsee cansuethe maker on pro-note. 

Where the maker of a promissory note payable 
on demand has paid the amount to the payee before 
there being any demand and has not asked for the 
return of the promissory note and the note is en- 
dorsed by the payee to a third person without 
latters’s knowledge of the fact of payment, the en- 
dorsee is entitled as holder in due course tosue the 
maker on the promissory note. NUNNA QOPALAN v. 
VUPPULURI LAKSYMINARASAMMA - Mad. 40 
Property. Sze Hindu Law—Joint family 504 


Provincial Insolvency Act (V of 1920), ss, 4 (2) 
53—Decision under s. 53, if operates as reg judicata 
in subsequent suit for title based on conveyance. 
The decision in the insolvency case under s. 53, 

Prov. Insol, Act, operates as res judicata ina sub- 

sequent suit for declagatiot of right to possession 

based on the conveyance, AsIA KHATUN v. AMARENDRA 

Nate Pasu Cal. 783 

8.6 (b)—Mere transfer by debtor, of 
immovable property, if act of insolvency —Mortgage 
to raise money for business—No intention to defeat 
creditors—Subsequent loss of money—Transaction 
is not act of insolvency. 

Any transfer of an interest inan immovable prop- 
erty by adebtor cannot by itself be regarded as an 
act ofinsolvency. Where a debtor raises money for 
his own business by mortgaging ahouse and the 
transaction has notin the least degree diminished 
the value of his assets but merely transformed them 
partly into a more liquid form and subsequently 
loses the money thus raised, such a subsequent loss 
cannot have the retrospectiveeffect of converting the 
transaction into an act of insolvency, if it was not 
an act of insolvency at the time when it took 
place. OsANAN MAL v. GOBIND BARUP Lah 414 
—— 8, 16—Absences of finding that petitioning 
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s e 
creditor is not proceeding with due diligenca 
—Order for substitution, tf can be made. 

Unless a finding is arrived at bythe Insolvency 
Court that the petitioning creditor As not proceed- 
ing on his application with due diligence, no order 
of substitution can be made, because that isa con- 
dition precedent under s. 18, Prov. Insol. Act. Fur- 
ther, when once a Court grants leave to the peti- 
tioning creditor to withdraw his petition without 
making an order under s. 18, it can be réasomably 
urged that thee Court, was satisfied with the conduct 
of the petitioning creditor and did not suspectany 
want of diligence on his part. Lorinp Sinan v. 
QULAB BINGI Lah. 654 
——— 8. 28—Object of s, 28 (2>. 

One of the objects of s. 28 (2), is to prevent un- 
necessary interference with the work of the Insolvency 
Oourt and especially with the realization of the assets 
of the jndgment-febtor in insolvency. P. L.N O. T. 
CHIDAMBARAM v U Maune Mauna Rang. 690 
— S. 28—S. ?8, scope of—If affects all 

creditors —Creditor's suit to set aside sale by 

Receiver in insolvensy—Courts’ leave, if necessary. 

The operation of s. 28, Bro. Insol. Act, affects all 
creditors, whether they are judgment-credifors or not, 
or have proved their debt or otherwise The section 
clearly enacts that during the pendency of the in- 
solvency proceedings no creditor shall csmmence any 
proceedings in pursuit of a remedy against the pro- 
perty of the insolvent in respect of hie debt, The 
language of s. 28, however, admits of no alternative 
interpretation ;a suit cannot be commenced without 
the leave of the Insolvency Oourt. Consequeatly a 
suit by the creditor of the insolvent to set aside sale 
by a Receiver in insolvency is incompetent without 
the leave of the Insolvency Oourt. P. L. N. O.T. 
CHIDAMBARAM v. U Mauna MAUNG Rang 690 
ss, 28, 29—85. 29 to be read with s. 28— 

S. 29, whether refers to pending suits. 

Section 28, Pro. Insol. Act, deals with the effect of 
an order of adjudication, Section 29 which im- 
mediately follows must refer to the same term as 
s. 28, that is to say, proceedings subsequent to an 
order of adjudication. Section 29 which must be 
read with s. 28 can only refer to proceedings which 
are pending at the time of adjudication, that is, in- 
stituted before the order of adjudication or else 
simultaneously with it, P. L. N. O. T. OHIDAMBARAM 











v. U Maune MAUNG E Rang. 690 
—ss. 28 (2), 34 (2)—Claim for marriage 
expenses, arrears of maintenance, residence, 


clothing and even for future maintenance are debts 

provable in insolvency—Sutt against insolvent for 

such claims without? leave of Insolvency Court 

is barred by s. 28 (2). 

The claim for (1) marriage expenses, (2) arrears of 
maintenance, ‘3) lamp sum on acgount of residence, 
(4) clothing and even a claim for future maintenance, 
jg aclaim for debts provable in insolvency. A suit 
against an insolvent to recover such claims brought 
without the leave of the Insolvency Court is barred 
by s. 28:29), Prov. Insol Act. RANGANAYAKI AMMAL Y. 
RAJAGOPALASWAMI NAID®™® Mad, 670 
———s. 78 Proviso — Word “proved'’ meaning 

explained —The word is satisfied when steps in 

respect of it prescribed by a. 49 (1) have beew taken, 

The word “proved” in the proviso tos. 78, Prov. Insol, 
Act, is used, not in its ordinary sénse under the Evi. 
Act, but in its technical insclvency sense, and for the 
purpose of this proviso, a debt is ‘‘proved" whefi those 
steps in respect of it which are prescribed bys. 49 (4) 
have been taken. The word “proved” in the proviso 
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is in relation to a provable debt, satisfied when, to use 
the words of s. 49 a proper “affidavit verifying” it has 
been delivered orsent by post in a registered letter 
to the Court, R. M. JASSAWALA V. AMULYA ORANDRA 
DUTTA All, 799 

= s. 78 (2)—Applicahility where adjudication 

18 not annulled but absolute discharge is granted 

to insolvent. 

Sectiog 78 (2), Prov. Insol. Act, excludes time only 
in the case of annulment of an order of adjudi- 
cation: and it cannot be applted ev&n by.analogy 
to 8 case where adjudication was not annulled but an 
absolute discharge was granted to the insolvent. 
NANDLAL v, RAMDATTA Nag. 554 
Provinclal Small Cause Courts Act (IX of 

1887), s. 17, Proviso —Applicant neither 

depositing amount nor making previous application 

for permission togive sechrityApplication for 
setting aside ex parte decree must be dismissed— 

Provisions of 8.17, Proviso, are mandatory, 

The intention ofs.17, Prov. Small Cause Courts 
Act, is that a person who proposes to apply under 
O. IX, r. 13 in the case of a decree of Small Cause 
Court and does not propose to deposit the amount 
due under the decree along with his application but 
to deposit a security must previously make a formal 
application to the Court and obtain permission by 
means of such application for the giving of securi- 
ty. Where the applicant neither deposited the amount 
required nor had he previously made any applica- 
tion for permission to givesecurity. The applica- 
tion for setting aside the ex parte decree must be 
dismissed. The provisions ofthe section as amend- 
ed by Act IX of 1935 are absolutely mandatory. 
SHIKBANI v. BISHAMBHAR NATH Oudh 736 
-S. 23, Sch. ||, Art. 7—Suit for rent of 

small cause nature— Plaintiff's co-sharers added as 

defendants--Question of title as shares of co- 
sharers coming up for determination—Suit held 
ceased tobe of small cause nature and fell under 

Sch, IT, Art.7. 

Where the suits instituted by the landlord against 
his tgnants for rent were of a small cause nature 
but asobjections by the tenants asto the right of 
the plaintiff tothe rent, the plaintiff's co-sharers 
were also added as def:ndants : 

Held, that though at the inception the suits were 
for rent, after the joinder of co-sharers they ceased 
to be suits merely for rent andthe declaration of 
title tothe plaintiff's share became really a sub- 
stantial question for decision as against the co- 
sharers, the suit could not be one ofasmall cause 
nature because the question ia issue between them 
was one of title, that is, to what shares in the lands 
were each entitled to? Therefore, the nature of the 
suit must be judged after the joinder of the parties 
in considering wh®ther a second appeal would lie 
or not, Asthe suits ceased to be merely for rent 
and the declaration of title was not merely an inci- 
dental relief but also a substantial relief on which 
the consequential relief as to the amount of rent 
that the plaintiff would be entitled to would de- 
pend, the suits ceased to beta small cause nature, 
They would virtually be suits involving an appor- 
tionmept of rent of immovable property within the 
meaning of Art. 7 of Sch. II to the Prov. Small 
Oause Courts Act.. NYAPATI VIZIA Rama MURTI v. 
Nyapatr SURYANARAYANA MURTI Mad. 496 
—— eS, 25-eLower Court overlooking important 

evidence—I"inding of factcan be interfered with. 
. In revision tinder g. 25, Prov. Small Cause Oourts 
Act, a finding of fact, in arriving at which the lower 





INDIAN CASES 4 


N 
Ti 
14 
Provincial Small Cause Courts Act—coneld. 


Court has overlooked important piece of evidence 

on therecord, can be itterfered with, ABDULLA Kwan 

v. TIRSRUAN Durr SINGH Oudh 708 

—4*— s. 25— New plea raising a question of lar, 
af can be raised for first time in revision. 

In revision under e, 25, Provincial Small Cause 
Oourts Act, a new plea raising a question of law 
can be entertained for the first time though it was 
not specifically raised in the trial Court or in the 
grounds of revision, M, Ras BAHADUR v, Rase RAM 

Oudh 305 
Art. 31—Suit involving taking of accounta 

—Suit, if necessarily one for accounts—Suit held 

one for indemnity and not for accounts. 

A euit for an account is a special form of snit, 
It does not embrace every case in which accounts 
fave to be looked into to ascertain the amount due 
to the plaintiff A special process is required to . 
take anaccount and Small Cause Courts have no 
means of dealing with such an action A suit for 
apvaccount implies that the plaintiff is entitled 
under the substantive law to demand an account from 
the defendant. 

An agent appointed to collect rent to meet all 
proper expenses in connection with the estate was 
dismissed. He instituted a suit against the prin- 
cipal to recover certain amount. His case was that 
after taking into account what he had colleeted by 
way of rent and what he had expended, and the 
salary due to him during his period of suspen$ion 
together with the peon’s salary which he had him- 
self met, the principal was liable in the sum men- 
tioned : : 

Held, thatthe agent was in effect suing for an 
indemnity against his principal. It was nota suit 
for accounts within the meaning of Art. 31, Prov. 
Small Cause Courts Act, It was not, therefore, ex- 
cluded from the jurisdiction of the Small Cause 
Courts. MavaDEvi v. P P BANKARA Menon Mad. 598 
— Sch. |, Art, 7. Srs Provincial Small Oause 

Courts Act, 1887,s, 23 496 
Public Sale. See Contract Act, 1872, s 23 806 
Punjab Allenation of Land Act (XII of 1900), 

8,2 (3)—Question whether land is agricultural, 

how to be determined— Presumption from circum- 

stances — Onus is on judgment-debtor to show 

that land falls within definition of ‘land’ in s, 2 (8), 

The question whether land is or is not agricultural, 
is not to be determined on description in the revenue 
papers though these are no doubt valuable as throw- 
ing light on how much the land has actually been 
used for a certain number of, years. Allthe facts 
and the cireumstances must be taken together in 
determining whether land is orisnot agricultural 
land within the meaning of the definition, The 
mere fact that a judgment-debtor as a last and 
desperate resort proceeds to cultivate a few patches 
of land which has never been used for agriculture 
would not make the land agricultural land; nor 
would the fact that the land had lain fallow for one or 
two or more years necessarily make the iand cease 
to be agricultural land. The circumstances that 
the very long lapse of time during which the land 
has not been cultivated, and the fact that the land ig 
situate near the abadi within Municipal limits, and 
the fact that adjacent land is either a part of the 
abadi or is being used for building sites, would tend 
to show that the land had ceased to be” agricultural 
land unless the judgment-debtor rebutted the pre- 
sumption arising from all these circumstances by 
shoyiwg some circumstances which would tend to 
rebut the inference deducibleefrom these circum. 
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stances. The onus is on the judgment-debtor toshow 
that the land in dispute falls within definition of 
‘land’ in s. 2 (3) of the Punjab Alienation ob Land 
Act. IKHAZANGCHI SAH v. Niaz ALI Lah. 4°7 
S.16—Equttable mortgage of land by non- 
agriculturtst in favour of another non-agri- 
culturist—Subsequent transfer of ownership by 
morigagor in favour of agricultwrist—Morigzgee, 

i deprived of his right of executing decree by 

sale.e 

Asthe Punjab Alienation of Land Act was passed 
fora specific purpose, namely the prctection of 
agriculturists against the gradual loss of their land 
by alienations to non-agriculturists, effect should not 
be given to any departure from the ordinary com- 
mon law, however, wide its language may be which 
is inconsistent with or goes beyond or is quite un? 
neceseary for that purpose. The words ins. 16 
of the Act cannot be taken as connoting every and 
any kind of ownership. The Act suggests that 
the existing rights of agriculturists are to be pro- 
tected and not necessarily rights which might sub- 
sequently accrue to them. Therefore, any land which 
has come to an agriculturist or been acquired by 
him, as distinctfrom any land which has always 
been his, must be subject to the same charges and 
encumbrances as it was beforeit came to him anu, 
therefore, it can only be said to belong to him 
Within the meaning of s.16, Punjab Alienation of 
Lan Act, subject to such charges and encumbrances 
and even inhis hands itisliable to the extent of 
them but no more. Where, therefore, a person. who 
is not a member of an agricultural tribe has mort- 
gaged hisland to another person who is also a non- 
agriculturist by an equitable mortgage and later 
transfers his ownership of that land to a person who 
isa member of an agricultural tribe, the mort- 
gagee is not deprived by s. 16 of his ordinary legal 
right of executing his decree by sale of the property. 
PUNJAB NATIONAL Hank Lrp., Ferozepore OITY v. 
Firm RAM KABAN RAMJI LAL Lah, 10F B 

—— §.16—S. 16 applies only where liability of 

an to be soldis not already determined by decree 

itself. 

Per Bhide, J.—If the decree to be executed has 
already determined tbe liability of the property to 
gale, the executing Court cannot, question the vali- 
dity of the decree or refuse to carry it out. Sec- 
tion 16 was not intended to override this principle 
and give power to an executing Court to ignore 
and nullify the effect of a dgcree passed by a Court 
of law. Section lö was meant to apply only to those 
cases where the liability ofthe land to be sold is not 
already determined by the decree itself, and the 
executing Court has to decide what property should 
be sold to satisfy the decree. In other words, the 
section is analogous to s. 60, Civil P. O.. which lays 
down that certain properties shall not be liable to 
be attached and sold in execution. PUNJAB NATIONAL 
Bank LTD, Fseczeronz Curry v. Firm KAM KABAN 
Ramsi LAL : Lah, 10 F8 
Punjab Land Revenue Act «XVII of 1887), 

s8. 115, 158—Collector in exercise of discretion 

under s. 115 disallowing partition —Civil Court, 
af can go into tne maiter. 

Where the Collector has chosen to disallow partition 
in the exercise of his discretion under s. 115, Punjab 
Land Revenue Act, a Civil Court has no jurisdiction 
to go into the question whether partition of the land 
in dispute was rightly disallowed by the Collector 
under that section. Dost MorAMMAD v. HABIB Surray 

. Lah, 268 
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88. 115, 158—Rerenue Officer can disallow 
partition of part of land included in application 
for partition. 

As s. 115, Punjab Land Revenue Act, authorizes a 
Revenue Officer to disallow partition even of the 
whole of the land included in an application for 
partition, there is no bar to his disallowing partition 
ofa part of it, if he finds a ‘good and sufficient’ 
cause for doing so. Dost Mouammap v. HABIB SULTAN 

Lah” 268 

Punjab.Munftipal Act Will of 1911), s. 61—Hirer 
of motor lorries is not owner, 

The mere fact that a lorry displays the board of 
a certain ccrnpany does not necessarily lead to an 
inference that the company is the owner thereof, 
The ordinary meaning of the word “ owner " is “ one 
who owns or holds sgmething as his own; a pro- 
prietor ; one whọ has%he rightful claim or title to 
a thing” and nearly the same ‘meaning attaches to 
this term in law. A hirer cannot be called an 
owner.  MUNIOIPAL OoMMITIEE, MONTGOMERY v., MASTER 
Sant Sinea Lah. 65 F B 
—ss. 61 (1) (0), 86—Person not owner but 

hirer of motor lorries—Imposing of tax upon such 

person under 8:61 (1) (c) ês ultra vires—Sute by such 
person for perpetual tmjunction resiraining 

Municipality fromrecovery of such tax, if can be 

entertained by Civil Court. 

A WNunicipal Committee is a creature of the 
statute. It is brought into existence by, or under 
the authority of, an express legislative enactment 
to have control over municipal affairs within defin- 
ed local limits and can exercise such powers Of legis- 
lation, taxation and regulation as are entrusted to 
it by the Legislature, If in the exercise of these 
powers the Committee makes a mistake, it will 
merely be a case of erroneous exercise of jurisdic- 
tion, and the aggrieved party must seek his remedy 
in the manner, and from the forum, provided in 
the statute. If, however, its action is in excess of, 
or in contravention of the powers, conferred on it 
by the statute, the subject has his ordinary remedy 
to seek relief in the Civil Courts, unless their 
cognizance is either expressly or impliedly barred. 
The remedy provided in s. 84, Punjab Municipal 
Act is confined to those acts only which are done 
under the Act, and the bar provided in s, 86 is 
similarly confined to matters covered by the Act and 
does not extend any further, The word “ liability ” 
as used in sub-s, (1) of s. 83 refers tothat liability 
which arises under the foregoing sections only and 
this interpretation is supported by a reference to 
sub-s. (2) of s. 84, wherathe question as to the liae 
bility to a tax isclearly envisaged to arise in an 
appeal against the assessment or levy of any tax 
under the Act. It cannot be conceived that the 
Legislature while enacting a bar u&ders 86 contem- 
plated any liability arising from a tax which was 
not permitted under the Actor any demand which 
was being made in contravention of the pro- 
visions of the Act. A demand for a tax 
under s, 61 (c); from a.person who is not au owner 
but only a hirer of moto? lorries is ultra vires and 
a suit for perpetual injunction restraining the 
Municipality from recovering such tax can been, 
tertained in Civil Oourt. MUNIOIPAL Oommfrree, 
MONTGOMERY v. Master Sant SINGH Lak. 65F8 
Punjab Pre-empiion Act (| „Of 1913), s. 15 <c)— 

Land recorded in revenue records in name of 

head of joint Hindu family—Member of family 

whose name iz not recorded, whether owner so as . 

to be entitied to pre-empt, 





‘and whether it comes or does 
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The very constitution of a joint Hindu family connotes 
that every member has an equal right with ths other 
members and it is immaterial whether his name is 
recorded or not in the revenue papers. His right 
is not lost on that account and this being so none 
of the privileges with which the recorded “owner is 
clothed can be denied to the unrecorded members. 
Hence, a member of a joint Hindu family which 
owns land in an estate can for the purposes of the 
Preemption Act be considered ane owner of the 
estate even ifhis name does not appear ‘inthe re- 
venue records and theland stands in thename of 
the head of the family alone, KARTAR SINGH v. 
Court or Warps ESTATE Lah. 174 
Punjab Relief of Indebtedness Act (VI! of 

1934), ss. 7, 7 Screed: asta} mortgage, if 

creates debt within meaning of s. 7(1)—Such mort- 

gagor whether debtor within 8 4 (2). 4 

The definition of the word ‘debt’ in the Punjab Relief 
of Indebtedness Act, s.‘7 Q), is not exhaustive, It 
enlarges the ordinary meaning of ‘debt’, so as to 
include certain liabilities of the debtor enumerated 
therein and at the sameetime it excludes from its 
purview certain other of his liabilities which would 
otherwise be invluded init. A “usufruc'uary mort- 
gage” does not create a “debt” as defined ins 7 (1) 
anda “usufructuary mortgagor” is not a “debtor” 
within the meaning of s.7(2) of the Act. LACHAMAN 
SINGH v. Natasa SINGH Lah} 883 FB 
———8, 7 (1)—Interest of usufructuary mort- 

gagee, if ‘debt’ within ordinary meaning of that 

word. 

The essence of a “debt”, is the liability of the 
obligor which the obligee is entitled to enforce by 
action. Where therefore a transaction neither im- 
ports the personal liability of the obligor to pay, nor 
confers on the obligee the right to recover the 
amount by the coercive machinery of the law, it can- 
not be called a “debt”. A usufructuary mortgagor 
is under no liability to the mortgagee, He is under 
no legal obligation to pay ; it is his option to redeem, 
if and when he chooses, The interest of a “usu- 
fru@tuary mortgagee” is not therefore a “debt” within 
the ordinary meaning of that word. LAOHHMAN SINGH 
v. NATHA SINGH Lah, 583 F B 
— 5. 7 (2)—Last para. of s. 1 (2) makes Board 

final Judge as to whether a person possesses 

qualifications required by the section—It does 
not refer to adjudications as to nature of 
transactions entered into by him. 

The last paragraph of s, 7 (2) makes the Board 


dhe final Judge as to whether a particular debtor 


possesses the qualification& required under the 
section. It does not refer to an adjudication as to 
the nature of the transactions entered into by him, 
i. e, whether omnot they are debts as defined in 
the Act. In other words, all that this section pro- 
vides is that if the Board had decided that the 
person concerned earns his livelihood in one of the 
Manners mentioned in the sub-section or that he 
has, or has not, lost his status for any of the rea- 
sons given in the “explanaéton,” its decision cannot 
be questioned in a Civil Court. LAOHHMAN SINGH v. 
NATHA SINGH Lah. 583 F B 
—e-—s8. 9, 26—Decision of Board that applica» 

tion under 3, 9 ia incompetent or otherwise, does not 

affect question of extension of limitation under 

8, 26. . 

Io order fo decide whether an application before 
the Board under s,9 is or is not competent 
not come with- 
in the jurisdiction of the, Board, as deter- 

e. . 
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mined by the provisions of the Act, a pro- 
ceediag before the Board is necessary. The mere 
fact “that the decision of the Board is that the ap- 
plication is incompetent or otherwise, does not affect 
the question of the extension of the limitation under 


s. 26. EHANKAR Das v. Firm HINDU JOINT FAMILY 
LADHA RAM GANEBH DAS Lah. 164 
s. 13 (2)—Juristliction of Boara— 


Usufructuary mortgage — Order of Board t-eating 
amount secured as ‘debt’ and declaring it *to have 
been discharged under s. 13 (2), is ultra vires—Civil 
Court can question validity of such order. 
The jurisdiction of the Debt Conciliation Boards 
under the Punjab Relief of Indebtedness Act is 
limited to dealing with such ‘debts’ only as are 
edefined in the ict. They have no authority to deal 
with transactions of any other kind with which the 
debtor might be voncernej. If, therefore, a Board 
purports to pass an order, or make a declaration in 
respect of a transaction which is not a ‘debt’ as 
defined inthe Act, itclearly doesso in excess of 
its jurisdiction, and its decision can be questicned 
jn a Civil Court. Hence, an order passed by the 
Board, treating the amount secured on a usufructuary 
mortgage asa “ debt" anddeclaring that it has 
been discharged for all purposes acd all occasions, 
is ultra vires of the Board, and Civil Courts are not 
debarred from entertaining the plea of the mortgagee 
that his mortgage is mnotaffected by this order. 
LACHHMAN SINGH v. NATHA SINGH Lah. 583 F B 
S. 21(C)—S, 21 (c), applicability to suits 
relating to transaction which does not create ‘debt’ 
as defined in Act. 

Clause (c) ofs. 21 refers to suits to recover a 
“debt,” it has no applicability to suits relating to 
transactions like a‘‘usufructuary mortgage " which, 
does not create a “debt” as defined in the Act, 
LAOHHMAN SINGH v. NATHA SINGH Lah. 583 F B 
——— s. 26. Sre Punjab Relief of Indebtedness 

Act, 1934, s. 9 : 164 
Rallways Act (IX of 1890), s. 135. Ses Oalcutta 

Municipal Act, 1923, a. 175 184 
Receiver—Appointment of—Nature of remedy— 

When refused. 

The appointment of a Receiver to take charge of 
the judgment-debtors’ property is an exceptional 
remedy and when there is ample property of the 
judgment-debtor available for sitisfaction of the 
decree, there is no good reason to appoint a kecei- 
ver. Besides, when the execution proceedings are 
to be transferred to the Collector a Receiver cannot 
be appointed. Firm NARAIR Dass-Gunas SINGE V. 
PATIALA DugBaR Lah. 704 
Redemption. See Mortgage 647 
Registration Act (XVI of 1908), ss.2 (Cl. 6), 

17 (1) (b)—Gorernment’s right to levy toll under 

Bombay Tolls on Roads and Bridges Act CII 

of 1875), whether benefit artsing out of, or incident 

of ownership of road under s, 37, Bombay 

Land Revenue Code (Act V of 1879)-—Assignment 

of tolis by lease, uhether should be registered. 

Although by reason of 8. 37, Bom. Land Revenue 
Code, the soil in the road may vest in Govt, that 
visting does not confer on Govt. the right to levy 
tolls. The claim to levy toll by Govt. is based on 
a statutory righi and in Bombay itis conferred by 
the Tolls on Koads and Bridges Act(Bpm, III of 1875). 
The right of the Govt. to levy tolls under the Tolls 
on Roads and Bridges Act ıs neither a benefit 
ariging out of, nor an incident of the ownership ci 
Govt. inthe soil of the road under s, 37, Bom. Land 
Revenue Oode. It is therefore not immovable pro- 
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perty; and consequently the writing which purports 
on the face of it tobe an assignment or extinguish- 
ment of the rights of the lessees of the tolls would 
not be compulsorily registrable under s, 17, el? Odb, 


Regis. Act. Buagwant QENUJI QIRME v. GANGABISAN 
Ramaopan Bom. 806 
88.17, 49—Family settlement permitting 





party to remain in possession of property for 
life—Document, if creates title—Registration, if 
compulsory. 
Wifere a family settlement does nothing but per- 
mits a female to remain in posseesion of property 
during her life-time, the family settlement is not a 
document whose registration is compulsory, although 
it may have been founded on a will which may or 
may not have been valid. Such a document is not 
one operating to confer title or effect any transfer 


of immovable property. Ram NARAIN SINGH v. RAJ 
BAHADUR SINGU 


A Oudh 402 
TS. 17 (1) (b). Sze Registration Act, 1908, 
s. 17 (1) (d) 806 





= 8.17 (1) (b)—Equitable 

. randum executed by mortgagor on same day on 
which title deeds were deposited held was not 

. tntegral part of transaction and did not require 
regustration—Mortgage—Equitable. 

A mortgagor obtained froma bank a loan by way 
of over-draft and as security executed a promissory 
note on the same date and further deposited with 
them title deeds of certain immovable property as 
sechrity by way of equitable mortgage. On the 
same day the mortgagor executed 2 memorandum 
which stated: “ We confirm having already de- 
posited with you the title deeds of our following 
property in Karachi as per particulars given here- 
under as security by way of mortgage for the sum 
of Rs, 11,500 (eleven thousand and five hundred) 
advanced to us by way of over-draft and 
for which we have banded you a demand promi- 
Sory note and all interest thereon and all costs and 
ea he and sums that may be incurred or spent by 

Held, that the memorandum must be taken as 
executed contemporaneously with the deposit of 
title deeds, It wae not a contractual agreement in 
writing, an integral part of the transaction, and an 
operative instrument, It was, therefore, not a document 
compulsorily registrable under s. 17 (1) (b), Regis. 
Act, it was a mere memorandum relating to the 
deposit of titledeeds and that the bank held a 
valid equitable mortgage on the property in ques- 
tion, In re Watt RauMoo &Gons Sind 861 
———88. 17 1) (be 49— Award intending to 

continue status quo and not creating new condition 

of affairs — Award held did not fall under s. 17 

(1) (b) and did not require regietration. 

, U purchased in execution sale the proprietary right 
in the village R subject to incumbrances. Subsequsnt- 
ly his friend, advanced to him a sum of Rs. 59,000 for 
the purpose of partially clearing off theincumbrances 
and upon the terms that he should have an option 
to acquire a half share in the village in lieu of the 
Tepayment of his loan. This option he exercised in 
or about the year 1914, No conveyancsa was executed; 
the matter continued to rest on contract, but 
thenceforward he enjoyed a half share of the protits 
of the village till his death. He left him surviving 
three sons, Ultimately the parties referred to two 
arbitrators differences which had arisen, “regarding 
the accounts and transfer of R property.” In the 
course of the arbitration it was suggested and 
agreed between the Rerties that a sum should’be 
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fixed upon the payment of which the sons should 
have no claim to share in the village. This course 
was adopted by the arbitrators, who made their 
award. The last part of the para. 2 of the award 
was in these terms: “the ownership of the second 
party gons in one-half of R property shall not cease 
till after the above sum of rupees sixty-one thousand 
and four hundred as wellas the amounts mentioned 
in the statement together with interest, specified 
in respect of both be fully paid up.” The qrfestion 
arose whether by the last sentence of para. 2 of 
the award the arbitrators purported to confer upon 
“the second party” a right title or interest to or 
in one-half of the village, which commenced with 
the award and came to an end whenthe sum of 
Rs. 61,400 with interest had been paid, or whether 
they intended merelygto provide that the status quo 
(i. e., the contractuas interest which arose from 
the exercise of fhe option) shoftld remain unaltered 
until the Rs, 61,400 and interest had been paid: 

Held, that the sentence was not framed as one 
which purported to create or confer an interest, It 
was framed on the assumption that an interest was 
already in existence, and provided that that existence 
should not cease until a specified event had happened. 
It was true that the interest was called “ownership,” 
while the existing interest of the second party was 
merely contractual, but the arbitrators were not 
lawyers but laymen, to whom the rights in respect 
of the village which were bsing exchanged or 
released for cash, might well appear to be not 
inaccurately described as an ownership which was 
not to cease until the cash was paid. However that 
may be, the mere use of the word “ownership” 
could not outweigh the consideration thatthe whole 
wording of the sentence pointed to the continuance 
ofa status quo, and not tothe creation of a new 
condition of affairs. The award did not therefore 
purport or operate to create, declare or assign any 
right title or interest in the village, within the 
meaning ofs. 17 (1) (b), Regis. Act and there- 
fore did not require registration under the Act, 
UPENDRA Nata Bose v. LALI PC7 
——— SS, 171) (d), 17 (1) (b)--Lease unde? s. 17 

(1) (d)—Adsignment or extinguishment of right 

therein, whether excluded from s. 17 (1) (b). 

An assignment of an interest in a leaseor a 
relinquishment of the rights thereunder falling 
under s. 17 (1)(d) is not excluded by s.17 (1) (b), 
Regis, Act. BHAGWANT GENUJI GIRME v, GANGABISAN 
RAMGOPAL Bom. 806 

$,32—Obligor present at time of presentation 

but not joining it, gor presentation done at his 

request or on his behalf—Presentation, if made by 
im. 

No doubt it is not necessary for ths physical act 
of presentation to be performedeby the presenter, 
But it is necessary to show more than mere attend- 
ance forthe purpose of admitting execution; it is 
necessary to show, that theobligor joined in the 
presentation ; or, that presentation was made at the 
request of the obligor; or, on bahalf of the obligor. 
Where all that has beerhown in the case is that the 
obligor was present at the time of presantatioa, and 
not that he joined 1a ıb or that it was done at his 
request andon his behalf it cannot be said #hat the 
presentation was made by him. Mauna Mra MAUNG v. 


A. R, M. M, MEYAPPA UHETTYA Rang. 656 

———s. 49. s 
See Registration Act, 1908, s. 17 ” 402 
Sze Registration Act, 1908, s. 17 (1) (b) 7 
Relief. Ser Practice 847 
$ . pn e 
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Religious Endowments Act (XX of 1863), s. 4 
—femporary appointment of trustee, validity of. 
The Religious Endowments Act does not lay down 

that the appointment of a trustee must be for life 

and a temporary appointment of a trustee for some 
yearsis valid. THIRUVENGADA MUDALIAR v, RAJALADAR 

MUDALTAR Mad. 410 

88, 6, 14, 4—Status of trustee—Grounda for 
his dismissal—Mere disobedience of committee's 
order in matter of his colleagues taking over charge, 
af sufficient ground for dismissal. 

The*status of a trustee ie not that ofa servant, 
he can be dismissed only on good amd sufficient 
grounds and after an enquiry into the facts, and a 
dismissal which is not so justified may be set aside 
by the Courts of Law. Mere disobedience of com- 
mittee’s order by the trustee in the matter of his 
colleague's taking over charge, is not sufficient rea- 
son for his dismissal THIRUŅENGADA MUDALIAR Y. 
RaJABADAR MUDALIAR ° Mad, 410 
Remand. Szz Practice ° 383, 566 
Res judicata. See Provincial Insolvency Act, 1920, 

s. 4 (2) 783 

Applicability to execution proceedings. 

The principle of res judicata constructively applies 
to execution proceedings, “BARKAT Ram v. BHAGWAN 
SINGH Lah. 612 

Matter not in issue cannot be res judicata. 

Where in the previous litigation the construc- 
tion of the award was not an issue in the proceedings; 
but it was merely a ground upon which the Qourts 
based their decision upon the question which was 
the issue between the parties, the matter of the 
construction of the award isnot res judicata between 
the parties. Urunpra Natu Bose v., LALL C7 
Suit by reversioner during widow's lifetime 

but more than 12 years, after alienation by her, 

challenging the alienation, dismissed—Fresh suit 
after her death, if barred, 

A suit may be brought during the lifetime of a 
Hindu female by a reversioner to have an aliena- 
tion declared to be void except tor the lifetime of 
the female within 12 years from the date of the 
alienation. Such a suit, if decreed, will not em- 
power the plaintiffs to obtain possession of the 
property. After the death of a Hindu female asuit 
for possession may be instituted within 12 years of 
tha death of the limited owner. 

Though the suit brought by the reversioners to 
set aside the alienation by the widow brought during 
her lifetime but more than 12 years after the aliena- 
tion is dismissed, yet afresh cause of action accrues 
to the reversioners after the death of the widow and 
the decision of the first suit would not bar the 
segend suit. TEJ SINGH v. Onaupaart HANNU Frasap 

All. 786 

Restitution, Sse Civil Procedure Oode, 1908, s. 115 

d 566 

Riparian Rightse-Natural stream dizerted by man 
whether retains its character. 

A stream, which in its inception is a natural 
stream, retains its character as such, even when it is 
diverted by the operation of manintoan artificial 
channel; aud if the water of a stream disperses 
itself over the fields, but after emerging from the 
fields, again runs ina definite course, its identity 
is not destroyed, HARIBAR | RASAD SINGH V. JANAK 
DuUuLARI#K ver Pat. 275 
Person leading water of river into another 

water-course— Channel, if artificial. 

Ifa person leads the w&ter of a river into another 
channel it is manifest that the most he could do is 
to adopt and adapt a pre-existing natural channel. 
The use of such a water course as a channel for the 
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Ripartan rlghts—éoneld. 
water of the river would not, however, make the 
channel an artificial one, or deprive the persons of 
their ngtura] rights as riparian owhers. Even where 
the water of a natural channel is diverted into an 
artificial channel and even where it may spread 
out over fields, finally emerging into another 
channel, riparian rights as inthe case of a natural 
stream will remain, HARIHAR PRASAD SINGH v. JANAK 
Dorarr Korg Pat, 275 
——— Right of proprietors of a patti in mahal to 
irrigate their lands from certain kuhl in abeyance. 
for number of years partly to aubsidence of channel 
bed and partly owing to their non-contribution 
towards expenses —Level of channel subsequently 
raised—Whether can be prevented from exercising 
that right. 
fhe proprietors of two pattis in a mouga filed a 
suit against proprietors ofthe third patti fora 
declaration that the defendants had no right to 
irrigate their fields from a certain kukl and for 
issue ofa perpetual injunction restraining them from 
obstructing the kuhl in anyway and taking water there- 
from for irrigating their fields, - Originally the defen- 
dants had the right to irrigatetheir lands from this 
kuhl, but this right was inabeyance fora number of 
years, partly owing to natural causes, by which the 
bed of the kuhl had subsided and it was not possible 
to irrigate the defendants fields, and partly because 
they had not contributed towards the expenses in 
1869. Subsequently the level of the water in ghe 
channel was raised and it was possible for the defen- 
dants to irrigate their fields : 

Held, that the defendants were entitled to exercise 
their rights. The fact that the defendants did not 
contribute to the expenses wasnot an adequate 
ground for issuing the injunction asked for against 
them, DHANI Ramv HAMIRA Lah. 734 
—— —Riparian rights, nature of. 

Riparian fights do not depend upona grant or 
upon the ownership of the soil of the stream, but are 
jure nature, incident to the ownership of the soil 
of the land abutting uponthe stream, and the 
doctrine that these riparian rights etill exist even 
when the stream is taken into an artificial channel, 
is based upon the legal fiction that the artificial 
channel must have been originally constructed upon 
the terms that all the proprietors of lands situated 
on the artificial channel should have the same 
rights in regard to the use of the water as they 
would have had if the stream had been a natural 
one. 

It is quite a mistake tw suppose, that a natural 
stream must have its origin iñ a mountain spring, 
or that it must flow continuously throughout the 
year, and it must at every single point of its course 
flow through a clearly defined channel. A river may 
be fed by the rains directly, without any intermediate 
collection of the water in the bowels of the earth, 
and still be a river, and a river which naturally 
runs during a good part ofthe year does not cease 
to bea river merely because at times it is accustomed 
tə become dry. Persons claiming irrigation from it 
have only the ordinary natural rights of riparian 
proprietors and canuct unduly diminish the water 
supply of riparian owners further down. 

Riparian right is a natural right, not an easement, 
and is not lost by non-user to prove that it would 
be necessary to find that there has not merely been 
non-user for the statutory period, -but that that non- 
user was due to the defendants having successfully 
preverted the use of the water. HARIHAR PRASAD 
Binds v. JANAK DULARI KUER e Pat, 275 
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Sale of Goods Act (Ill of 1930), s. 23. Sze 
Conversion 532 

+———S, 32—Delivery at seller's option—Term 
that during currency of option seller shall give to 
buyer sufficient notice of his intention to deliver 

- and reasonable time to arrange for purchase 
money, tf can be implicd—Buyer, whether must be 
ready and willing to pay on last day of option 
without notice from seller. - 

Where the delivery of the goods is under the con- 
trac? to be at the seller's option there must be im- 
plied an additional term to the contract that the 
seller shall give to the buyer sufficient notice of hia 
intention to make delivery anda reasonable time 
in which to arrange for funds with which to pay 
for the goods. When, however, the seller has failed 
to exercise his option to deliver e the goods one or 
before thelast day the contract becomes a contract 
to sell and deliver the goods on the last day and 
the buyer has to be ready and willing to take 
delivery ofthe goods and pay for them on that date, 
No notice to the buyer of intention to deliver on 
the last day is necessary, JAGANNATH SAGARMAL v. 


J. J. A ARON Rang. 766 
——5. 58. Sze Oivil Procedure Code, 1908, 

O. XXXIX, r. 2 847 
Sea Customs Act (VIII Of 1878), ss. 64 (0), 167 


(17)—Liability of ships’ agent for penalty imposed 
under s. 167 (17), whether personal. p p 
elľhbe penalty referred to in s. 64 (e), Sea Customs 

Act, as being imposed under s, 167 (17) of the Act, is 

a penalty imposed upon the master of the vessel and 

the penalty so imposed upon the master of the vessel 

is one for which the ship's agents by virtue of that 
declaration bind themselves to be liable as agents, 

But the liability of such person is not personal, but 

is that of an agent for the ship. BRUUSGAARD 

KIOSTERUDS DAMPSKIBS AKTIESELSKAB V, SEORETARY OF 

STATE Bom. 867 

——— 8. 167 (17) col. 3. Szu Government of 


India Act, 1935, 8. 226 (1) 867 
—— 5. 167 (17). 

Ses Limitation Act, 1908, Art. 14 867 

Serz Sga Oustoms Act, 1878, s. 64 (e) 867 


———5. 167 (17)—Special Tribunal trying offence 
under s, 167 (17) afier giving fair Marie 
Government, if can claim immunity from civil 
action —Court decision,if an adjudication, 

A Special Tribunal provided by the Sea Customs 
Act, is competent to try an offence under s. 167 (17). 
If the Special Tribunal operates ag Provided by the 
Act and gives a fair hearing to both sides, the Govt, 
can claim immunity *from a civil suit, 

A curt decision isno less an adjudication than a 
summary dismissal of a suit or of an application in 
Court, after the two sides have been heard. BRUUSGAARD 
KiosTzRuDS DAMPSKIBS AKTIESELSKAB y, SECRETARY 
oF STATE Bom. 867 
—ss. 167 (17), 182—S. 167 (17), scope of— 
Measurement, tf must be taken on board the vessel, 

The first part of col. 1 of s, 167 (17), Sea Customs 
Act refers to the goods not being “found on board 
the vessel”. The word “found” means actually or 
physically existing on board. Thig part refers to a 
case where all the goods on the board have disappear- 
ed or are non-existent. The second part of col. 1 
deals with the case where “the quantity so found is 
short,” thats to say, the quantity existing on board 
the vessel is short or deficient and the deficiency is not 
accounted for to the satisfaction of the Oustoms 
Officer. The word “found” in the second part must 
have the same meanipg as in the first part $f the 
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column, and cannot here mean “ascertained” or 
“measured”. The deficiency must be in the quantity 
of the goods on board, bnt the principal point of 
dispute is as to the place where the deficiency, if any, 
must be ascertained. There is, however, nothing in 
the sęetion to indicate that the measurements must be 
taken only on board the vessel, and nowhere else, 
The section does not refer to any place of measure- 
ment at all, There is nothing to prevent ths mea- 
surement of the quantity on board being fhade at 
another plaee and. at a later date, provided the 
time and place are so reasonably arranged as to 
ensure that for the purposes of the Act thsmeasure- 
ment is a measurement of the goods on board. It 
does not necessarily follow that a measurement of 
goods landed can never be a measurement of the goods 
on board. If however a measurement not taken on 
board is wrong and sllegal under any circumstances, 
the fact that Phat has been fhe practice followed by 
the Customs Authorities for thirty years, or the fact 
that other companies, also take measurements of the 
oil imported by them according to the same practice, 
or the fact that at the port of loading the oil was 
also conducted to the vefsel through pipe line from 
the reservoirs of the exporters will not legalize an 
illegal measurement taken at the port of dis. 
charge. BRUUSGAARD KiosTERUDS DAMPSKIBS 
AKTIESELSKAB v, SEORETARY OF STATE Bom. 867 


——*—8,182—To ascertain deficiency, Assistant 
Collector, if can obtain his materials vicariously 
through his officers for calculation. 

It is by comparing the quantity discharged with the 
manifested quantity that the deficiency is ascertained, 
and the penalty is based on the calculation of the 
figures which are checked and sent to tha Assistant 
Collector by the Customs Inspector who makes the 
calculation, It is not necessary that the Assistant 
Collector should do everything personally, and there 
is nothing wrong in his obtaining his materials 
vicariously through his officials for calculation. 
BRUUSGAARD Kiosterups DAMPAKIBS AKTIESELSKAB V. 
SEORETARY OF STATE Bom. 867 


Second appeal —Evidence justifying finding of 
lower Appellate Court—Mere non-reference in 
judgment, to particular contradiction, if justify 
rejection of finding by High Court. i 
Where there is positive evidence on record which, if 

believed, is sufficient t> justify tha finding of the 

lower Appellate Court, the mere fact that the 
lower Appellate Court did not refer in his judgment 
toa particular contradiction does not justify the 

High Oourt in rejecting its finding, more especiglly 

asa similar contradiction was in fact c nsidered and 

explained. ANIL Kumag Das y. PROBHABATI MITRA 
Cal. 577 
Findings basei on corsideration of in- 
admissible and also admissible evidence —E fect. 
Though the omission to consider all the evidence 
coupled with the consideration of inadmissible 
evidence may not vitiate the findings where there is 
other evidence sufficient to support the findings 
yet where inadmissilfts evidenca is mainly relied 
on to arrive at the finding, the findings would be 
intsrfered within the second appeal. Where the fiad- 
ings can still be saidto be possible ahd re€sonable 
upon the evidence that is left after excluding the 
inadmissible evidence, the decision of the lower 

Courts cannot be interfered with by the High 

Oourt. Hargtaar PRASAD SINGH v. JANAK DULARI KUER 

: ° Pat. 275 

Separation. Szs Hindu Law—Joint family 504 
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Set-off—Available in money suit. . 

A “set-off can be pleaded only ina money suit. 
U Ba Perv. Toe Sun Press, LTD. Rang. 644 
Societies Registration Act (XXI Of 1860). Sze 

Mad. Agri. Relief Act, 1938, 8. 4 (e) 816 
Solicitor and cllent— Mortgage between—Duty of 

Court in such matters. 

Transactions of mortgage between a soliciter and 
client to secure the repayment of money advanced at 
the time sre not ordinarily subjected by the Courts 
to the game jealous scrutiny as, for instance, a gift 
frcm a client to a solicitor, or purchases or sales at 
under-value between a solicitor’and client, e If the 
money was sorely needed and was paid, the mort- 
gagor had its benefit, the rate of interest was 
reasonable, and the terms neither excessive 
nor onerous, there is no reason why the transaction 
should not stand as a valid mortgage between the 
parties, Nisan AHMAD KHAN v., MOHAN MANUOHA 

: bs e PC 94 
Specific Rellef Act li of 1877), 5. 9—Section does 
not empower Court todirect defendant to remove 
structures erected by him 
to pull them down—S. 9, when can be invoked. 

All that the Court can dq under s. 9, Specific Relief 
Act, is to restore the plaintiffs to physical possession. 
It cannot direct the defendants tò remove any 
structures which they have erected on the land or 
permit the plaintiffs to pull down the structures. In 
a suit under s. 9 of the Act the question of the title of 
the respective parties is not adjudicated upon and 
therefore, it would be wrong to pass any order regard- 
ing the structures on the land, 

Section 9, Specific Relief Act, comes into operation 
only for a limited purpose. It cannot be invoked 
unless the defendants have deprived the plaintiffs of 
actual physical possession. This section has nothing 
to do with questions of title. It is intended for the 
purpose of maintaining the possession of persons 
who are in actual physical possession of land and for 
discouraging persons from attempting to take 
physical possession of land from another by force. 

Where an owner of property who is in actual 
occupation of a portion of land and using the other 
portion as a hat where persons comeon certain days 
and sell articles for which he realizes tolls, alleges 
that certain persons induced the stall-keepers to pay 
rent fo such persons instead of paying it to him, this 
may amount to dispossession of the owner but it does 
notamount to depriving the owner of the actual 
physical possession of the land and he cannot there- 
fore invoke the aid of s. 9. Sona MIA v., PROKASH 
OyANDRA BHATTACBARIYA Cal 803 
S. 23 (Þ;— Option to re-purchase, whether 

assignable when it is descrébed as personal to 

grantee and not assignable. 

Both under the common law and under s. 23 (b), 
Specific Relief Act, an option to re-purchase pro- 
perty is prima faci@ assignable, though it may be 
60 worded as to show that it was to be personal to the 
grantee and not assignable. VisHwEsHwAR NARSA- 
BHATTA GADDADA V, DURGAPPA IRAPPA BHATKAR 

Bom.139 
ss. 54, 56—LIllegal imposition of tax by 
Municipal Committee—Thefe is breach of obligation 

—Aggrieved person can sue for injunction 

restraining Municipal Committee from imposing 

and Bllecting such tag. 

The word ‘obligation’ as used inthe Specific Re- 
lief Act is very wide in its application. The 
term sovers all those things which it other- 
wise implies in its ordinary or legal parlance, 
An inhabitant of a municipality has a right notto 
be taxed illegally and the Oommittee has a corres- 








or to permit plaintif — 
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ponding obligation not to impose any illegal tax. 
If, therefore, a Committee imposes. a tax on a per- 
son on *whom it cannot be imposed under the Act, 
it ddes commit a breach of an obligation impliedly 
existing in his favour, and the person aggrieved can 
relieve himself from harassment by invoking the 
mode of relief provided ins.54. MUNICIPAL ComM- 
MITTEE, MONTGOMERY y. M ASTER Sant SINGH 
Lah. 65 F B 
—— 8, 56—Illegal imposition of tax by Milnici- 
pality under s.61 (1)(c), Punjab Municipal Act 

(III of 1911)—Perpetual injunction can ba granted 

to person aggrieted as there is no equally efficacious 

relief under Punjab Municipal Act. 

The question whether an “equally efficacious relief” 
cap “ certainly" be obtained by “ any other usual 
mode of proceeding ” is a question of fact to be 
determined in each case on its own circumstances, 
and nohard and fast rule canbe laid down in the 
matter, The remedy provided in s. 84, Punjab 
Municipal Act applies only to thcse cases which 
arise under the Act and is not meant to meet those 
which are outside the Act. The prescribed remedy 
cannot, therefore, be considered as a ‘‘ usual mode 
of proceeding " in cases where illegal taxation is 
objected to. So far as “efficacy ” is concerned, ib 
is evident that an aggrieved person has still a 
right to move the Oivil Courts if he is defeated in 
the forum prescribed in the Municipal Act, whilga 
decision in the Civil Courts is final, and it cannot, 
therefore, be urged that the remedy prescribed by 
the Act, though it may turn out to be “efficacious,” 
is “equally “ so. Similarly, the suggestion that a 
pereon may first pay an illegal tax and then sue 
for a refund is open to the objection that in certain 
cases it may turn out to be much more annoying 
and much more expensive than resort to Civil Courts. 
Where, therefore, a person upon whom a tax is 
imposed under s. 61 (1) (c), Punjab Municipal Act 
objects to it on the ground that it is illegal, a per- 
petual injunction can be granted under s. 56, Speci- 
fic Relief Act. MuniorpaL UOMMITTEE, MONTGJMERY V. 
Master Sant SINGH Lah, 65F B 
Stamp Act (Il of 1899), S. 24—Equity of redemp- 

tion sold in parts—Stamp duty can be charged on - 

sale of each part which includes amount of whole 
mortgage-debt. ; 

Where the equity of redemption is sold in parts 
the revenue authorities are entitled to charge, on 
the sale of each part, stamp duty, which includes the 
amount of the whole mortgage debt, with the result 
that they may collect stamp daty onthe mortgage- 
debt many times over. 

Where bya conveyance the one-fourth undivided 
share of the vendors in two immovable properties ig 
sold for a sum of Rs, 14,000, and one of the properties 
which was subject to a mortgage debt amounting to 
Rs. 66,633 is sold subject to the mortgage, the stamp 
should be based on the consideration of Rs. 14,000 
plus the whole amountof the mortgage debt, that ig 
to say, on a total consideration of Rs. 80,633, 
SUPERINTENDENT OF Stamps v., TEJMAL NIHALOHAND 
Suan Bom. 382 $ B 
sah s 36—Unstamped hundi bearing merely 

ofice note with number of exhibit and word ‘Judge’ 

without signature of Judge—Is cannot be said to 

have been admitted in evidence under 4 36. 

Where there is merely an office.note upon an un- 
stamped hundi with the number of the exhibit and 
the word “Judge” written underneath for the 
Judge% signature, but the Judge has notdigned or 
initialled it, the kundi canndt be said to have been 
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admitted in evidence withinthe meaning of 8. 36, 


3tamp Act. DHOoLADAS ParumaL y. TAnILRAM MATIO- 
WAL Sind 427 
Subrogation. See Mortgage 647 
Subsequentevent, Sre Practice 659 
Succession Act (XXXIX of 1925), s. 214— 


Mortgage —Suit on, for recovery of amount due, 
by sale of mortgaged property — Succession 
certificate, if necessary. 

Oditer—A succession certificate is not necessary 
for maintaining a suit by a mortgagee for recovery 
ofthe amount due by sale of the mortgaged proper- 
ty. Lacsaman Sincu v, NATHA Since Lah. 583 F B 
Surety— Liability of. 

A surety’s liability depends upon theterms of his 
contract, because his is a collatexal obligation. e 
RANJIT Komar Roy v. KABIRAJ Kisort MOHAN Gupta 

Cal. 608 

—Surety for proper administration of tarwad 

property by karnavan—If entitled to be discharged 
of his own sweet will. 

A surety for the proper administration of tarwad 
affairs and properties by the karnav3n, is notentitled 
to be discharged from the bond of his own sweet will, 
but must obtain leave of the Court. Potrusrra KALLUR 
VERTIIL Narayanan  NAMBIAR vy, Potuzra KALLUR 
VEBITIL KUNHATHAYI AMMA Mad. 896 
Survey — Fard-i-abpashi, preparation of. SEE 

Tiviglence Act, 1872, s. 83 275 
Thaktast—Function of. Sree Evidence Act, 
1872, s. 83 275 
Tea Contro! Act Vii of 1938), r. 4 {b) (1)— 

Construction of 7. 4 (b) (1). 

In construing r. 4 (b) (1) of the Tea O.ntrol Rules, 
1938, and for the purpose of avoiding repugnancy 
the words ‘in accordance with the rules under the 
Tea Control Act, 1933" should be omitted. If 
these words are omitted the preceding words“ in- 
cluded in the crop basis for the year 1937-1938" 
will be read as meaning included in the crop basis 
for the year 1937-1938, whether in fact, by reason of 
special treatment under rr. 4 and 5 ofthe 1933 Rules, 
or legally (in the case of “ young clearings" allow- 
ances) by reason of r.1 (2) of those rules. B1JAYNAGAR 
Tra Co, LTD. v. INDIAN TBA LIOBNAING CoMMITTEE 

Cal. 387 
——— r.4(b) (—“Young clearings” in r. 4 (b) 

(1), meaning of. 

The expression “ young clearings” in the latter 
part of r. 4 (b) (1) has been used in the same sense 
as the expression “ young areas” has been used in 
cl. (2) of the Schedule t6 Act VIII of 1938, Bursay- 
nagar Tra Co. Lip. v. INDIAN Tea Licensina Com- 
MITIEE - Cal. 387 
Sch. |, cl. (1)— Hardship allowance, when 

should be added to crop basis of estate. 

The Legislature in enacting cl. 1 of the Schedule 
to the Act of 1938 could not have intended to pro- 
vide that a hardship allowance should be added to 
the crop basis ofan estate if such crop basis already 
included the hardship allowance in question. There- 
fore, the intention of cl. 1 of the Schedule to the 1938 
Act inrespect of hardship allowances was that such 
allowances should be added to a figure which dil not 
include these allowances. BIJAYNAGAR Tea Oo. Lop. 
v. INDIAN TEA LICENSING COMMITTEE Cal. 387 
— cls. (1), (2)—Tea Control Acts of 

1933 and 1938 areein pari materia and cl. (1) of 

Schedule to Act of 1938 is explanatory of legal 

effect of Rules under Act of 1933, 

“The Tea Control Acts ọf 1933 and 1938, are cléar 
ly in part materia and the rule with regard to such 
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Tea Control Act—concld. , i 
Actis that: ‘where there are different statutes in part 
materia, though made at different times, or even ex- 
pired and not referring to each other, they shall be 
taken and construed together, as one system and ag 
explanatory of each other.’ On this principle, cl. 1 
of the Schedule to the 1938 Act may beteken as 
explanatory of the legal effect of the statutory rules 
under the Act of 1933.  BIJAYNAGAR Tea Oo, Lip. 
v, INDIAN TEA LIORNSING COMMITTEE Cal, 387 
— Sch, I, cl. (2)—Words “to be added 

automatically incl, (2) are limited by words “in 

Accordance... -sree MINKET”. 

The words “tobe added automatically ” in cl, (2) 
of Sch. Itothe Tea Control Act of 1938 are clearly 
limited by the following words : “ jin accordance 
with the scales that may bs fixed for diferent loca- 
lities in the prescribed nanner.” The implication 
of the latter words is that the Central Govt. have 
sn unfettered discretion with regard to the fixation 
of the scales of these allowances and there is no 
reason that such scales should not be regulated in 
any manner thatthe Oentral Govt. may think just 
and equitable, provided, cf qpurse, that the scales so 
fixed do not result in an actual reduction of the 
initial figure calculated under cl. (1) of the Schedule 


to the 1933 Act. BIJAYNAGAR TBA Oo., Lp, v. 
INDIAN TEA LICENSING OoMMITTEE Cal. 387 
ce cl. (2)—Words “young areas" in 








cl, (2), meaning of. 

The expression “young areas"’ incl. (2) of the 
Schedule tothe Tea Control Act of 1938, must be 
taken to mean young clearings planted or replanted 
with tea on or after January 1,1926. BIJAYNAGAR TEA 
Oo, LTD. v. INDIAN TEA LICENSING COMMITTEE 

Cal. 387 
r. 4 (b) (1)—Rule is intra vires of statute, 

Rule 4 (b) (1) of the Tea Control Rules, 1:38, ig 
intra vires of the statute, BIJAYNAGAR Tea Oo, Lrp, 
p, INDIAN TEA LICENSING OOMMITTEB Cal. 387 
Thak bast Sge Evidence Act, 1872, a. 83 275 
Tort—Defamition—Damages—Loss of reputation in 

respect of verginity—Assessment of damages, 

It is not possible for the Oourt to assess ehe 
damages at an exact figure giving absolutely con- 
vincing reasons for so doing, especially in a case 
where loss of reputation is suffered in respect of the 





virginity or purity of an unmarried girl. pArA 
VENKAYYA PANTULU v. KALIPATTAPU UHITTI SURYA 
PRAKASAMMA Mad. 600 


Defamation—Statement that well connected 
unmarried girl of Brahmin community has not 
preserved her verginity, is grossest defamation. 

A statement in an article that an unmarried girl” 
of the Brehmincommunity whois well connected, 
had not preserved her virgin purity is a defamation 
of the grossest nature. [para VENKAYYA PaNTULU v. 
KALIPATTAPU OHITTI Surya PrAKASAMBA Mad, 600 

Defamation—Suit for damages—Fact that 
there was criminal prosecution and conviction 
before suit, if reason for reducing amount of 
damages. 

In respect of defamatign, thelaw gives a party 
two remedies (i) acriminal prosecution, and (ii) a 
civil suit for damages and the mere fact that there 
had been.a criminal prosecution and a gonvigtion 
before filing a civil suit, is not a sufficient reason 
for reducing the amount of damages. WIDARA VENKAYYA 
PANTULU vV., KALIPATTAPU OHITTI. SURYA PRAKASAMMA 

* Mad. 800 
Negligence —Common employment—Doctrine 
of—Applicability in India, | 
Quaere.—Whether a doctrine of common employ- 
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Tort—coneld. i 
ant so unsatisfactory both as to its policy and as 
to its practical results ought to be followed at all or 
at any rate without qualifications by the Indian 
Courts as a part of the law of India, particularly 
when in England it has been qualified and largely 
abrogated by legislation which has no cognterpart 
in India, T. & J. BROCKLEBANK, LTD, v. Noor 
AuMODE PC 229 
——-»Negligence— Responsibility of shipowner for 
health of crew—Shipowner using reasonable care 
to keep ship seaworthy and*equipptd with medical 
stores, whether guilty of negligence—Deck crew 
falling ill— Master and chief steward doing all 
that was possible, held not guilty of negligence. 

The responsibility of an owner of a ship in regard 
to the securing of the health and safety of the crew 
is in general limited totheeexerciss of reasonable 
care, though a higher degrêe of yesponsibility may 
be imposed on hinf by statute, in which case the 
duty is generally imposed in mandatory terms. 
Where the shipowner has taken all reasonable cara 
to keep his ship seaworthy and equipped with 
medical stores and there are no defects found in the 
equipment ofthe vessel or in regard to the com- 
petence of the officers or to the system of working 
the ship, the shipowner cannot be said to be guilty 
of negligence, 

When during the voyage a deck crew fell ill, he 
was with the approval of the master, giveg cough 
mixture by the chief steward, whose duty it was to 
administer medical attention to sick members of the 
crew. About the same time warm clothing was 
jssued to all the deck lascars, including the sick 
crew. When the ship reached Boston there was a 
special muster of the crew for the United States 
quarantine suthorities, and the sick crew was exa- 
mined by the Port Medical Officer, on whose advice 
he was put ona diet of eggs and milk, and was 
given medicine and _ codliver oil. At every sub- 
sequent port ofcall he was examined by doctors 
habitually employed by the ship owner. At Phila- 
delphia and Norfolk the master requested the doc- 
torg to have him removed to hospital, but they each 
said that it was not a hospital case. Without the 
authority of a doctor he could not be removed toa 
hospital on shore. On the second call at Boston the 
doctor gave him enough codliver oil for the voyage 
to London, and at London the doctor who examined 
him gavehim turpentine liniment for massaging 
bis throat and chest, It was found that he had 
developed an advancedform of phthisis and was 
according to the medical evidence incapacitated 
drom doing work for the reg of his life : 

Held, that the master and the chief steward could 
not be said to be guilty of negligence regarding 
the crew’s illness, T. & .J. BROOKLEBANK, LTD. V. 
Noor AuMODE 6 PC 229 
Transfer of Property Act (IV of 1882), s. 41— 

Whether transferee has taken reasonable care to 

ascertain title of transferor is question of fact. 

The question whether a person has taken reason- 
able care to ascertain that his transferor had power 
to make the transfer, so ag to get the protection of 
s. 41, T. P. Aot, is one of fact and has to be decid- 
ed with reference to the circumstances of each 
case. GOPALA OHETTIAR V, ARASAPPAPILLAI Mad. 428 
—s. 41— Widow treating her daughter's son 
as adopted sonof her deceaszd husband—Adoptee 
morigaging, some property of his grandfather and 
dying subsequently—Widow dying bequeathing her 
property to*another son of her daughter-—Mortgage 
decree for sale—Sutt by daughter for declaration 
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that decree did not 

successfully. . s 

A Widow, on the death of her husband, treated 
ber daughter’s son as the adopted son of her de- 
ceased husband, The adoptee dealt with the proper- 
ty of his maternal grandfather as if he was “his 
grandfather's adopted son and executed a mortgage of 
the property. The adoptee died and the widow also 
died bequeathing her property to another son of the 
daughter. The mortgagee obtained a decree for 
sale, The daughter filed a suis for a declaration 
that the mortgage decree did not bind her: 

Held, that at the time of the mortgage the plaint- 
iff was only a reversioner and unless it was shown 
by evidence that she at the time of or prior to mort- 
gage had by some overt act led the mortgagee to 

believe that ‘she in fact was not a reversioner by 
reason of an adoption validly made, the mortgagee 
could not claim the benefit of s. 41, T. P. Act and no 
case of standing by, could be said to have been made 
out, TEJUMAL JASUMAL v. ROCHALBAL Sind 558 
——s. 43. See Hindu Law 195 
S. 44 —Mortgagee, if can sue for partition 
where partition is not necessary to effect to 
mortgage, 

Under s. 44, T. P. Act, not only a transferee of a 
share but also of any interest therein can sue for 
paitition but the section imposes a limitation, name- 
nA it must be necessary to give efect to the trange 

er. $ e 

Where the mortgage is not usufructuary and the 
Mortgagees are not entitled to possession of the 
mortgage property and the terms of the deed of mort- 
gage donot disclose any ground for effecting a 
partition, it cannot be said that partition is neces- 
sary for giving possession to the mortgagee and, 
therefore he isnot entitled to sue for partition, 
Even if the mortgage-deed confers a right on the 
mortgagee to sue for partition that would not en- 
title them to sue for partition if in law they are 
not entitled to, HARIHARAYYAR Vv, AHAMMADUNNI 

Mad. 57 

—-——5, 53. See Trusts Act, 1882, s. 84 742 

———-—8. 53—Applicability—Section pre-supposes 
real transfer. 

An attack under s. 53, T. P. Act involves the 
admission that the transfer ig areal transfer, 
HIDAYAT-UL-NISSA v. JALAL-UD-DIN Oudh 742 

s. 53—Bona file transferee from fraudulent 
transferee, if protected, 

A bona fide transferee, even from a fraudulent 


bind her, if maintainable 


transferee, is protected ‘under s. 53 T., P. Act Frey 
Man Sineu Morr RAM Matiwara, Detar v. B. N, 
BINSA Lah. 639 


8. 53 — Creditor occupying position of 
defendant—Siz years’ time limit to challenge 
transfer, if affects his defence. 

No doubt the creditor has to challenge the gift only 
within six years but where the creditor occupies 
the position of a defendant, no time limit affects his 
defence and he can consequently challenge the gift 
even though six years had expired. Fira MAN SINGH- 
Morr Ram MALIWARA, DELHI 9, B, N, Singa 

Lah. 639 

s, 53—Plaintiff’s case not that transfer is 
fraudulent but that it is fictitious—S. 53 does 
not apply. 

Section 53 has no application to a case where it 
is a definite case of the p'ainfiff that the deed of 
gift was fictitious and not that it was voidable as 
exeeuted with fraudulent intention, HIDAYAT-UL-NISSA 
Ve JALAL-UD-DIN ° Qudh 742 
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‘8,53 A ~Ezpression “or any  person......... 
him”, applicability of to Hindu reversioner — 
Test of —Sale by widow—Deed unregistered— 
8. 53-A, tf applicable for validating sale as againgt 
reversioner, 

The test to determine whether the words “ or any 
person claiming under him” (t. e., transferor) in 
s. 53-A, T. P. Act were intended to apply to a 
Hindu reversioner to see whether the acts of the 
deceased widow affecting the property bind the 
reversioner or not. If her acts bind the property, 
they must bind the reversioner in the same manner 
and to the same extent as the acts of any absolute 
owner would bind his heir. The reversioner may 
not be her heir but is certainly her successor 
He is bound by her acts which lawfully affect the 
property. The extent that he is so*bound, he be-* 
comes a person claiming “under "her, It is, 
therefore, open to the purchaser to pray in aid of the 
equity doctrine of part performance under s. 53-A 
for the purpose of validating an unregistered 
document of sale as against a Hindu reversioner in 





so far as it is binding on the widow. BALARAM v. - 
KEWALBAM Nag. 881 
s. 53-A —S. 53-A, construction — When 
operates. 


Section 53-A, T. P. Act only debars the trans- 
feror'e plea of the sale being iavalid for lack of 
registration and does not validate the invalid 
transfr, It isa kind of estoppel which comes 
into operation only when the dispute comes to 
Oourt. Where, therefore, the dispute arose in 
Court after s. 53-A came jinto force, the purchaser 
is entitled to press it into his service evenif the 
sale has taken place before coming into force of 
B. 53-A. BALA Ram v. KEWAL RAM Nag. 881 
S 58—Definitions of mortgages in s. 58 

are accepted in Punjab though Act does not apply. 

T.P. Act, though not in force in the Punjab, yet 
the definitions of the various kinds of mortgages 
given in it have always been accepted as correctly 
describing their essential ingredients and incidents. 
LAOHHMAN SINGH v, NATHA SINGH Lah. 588 FB 
————— 8, 58 (e)—English mortgage—Property con- 

veyed to mortgagee absolutely to secure mortgage 
debt — Property to be reconveyed on payment of 
mortgage dues — Property under English Law vests 
an mortgagee though equity of redemption remaine 
with mortgagor. 

Wherea mortgagor has by the deed conveyed 
absolutely to the mortgagee certain property in order 
to secure the mortgage debt subject to this reservation 
that the property woul be reconveyed upon the 
mortgage debt being paid up, under the English Law, 
the whole of the estate of the mortgagor under such 
& mortgage vests in the mortgagee notwithstanding 
that the equity of redemption remains in the mort- 
Bagor. IMPERIAL BANK or INDIA v. J. U. GALSTAUN 

Cal. 559 

— 8. 58 (€)—Preliminary foreclosure decree 
fixing time for redemption by payment of mortgage 
money — Default by mortgagor — Mortgagee, if 
entitled to rents of property collected by him or 

Recetier after default — Mortgagor, whether can 

ask for re-opening of accounts or Jurther period 

Jor redempiton—Final foreclosure decree passed 

without objection—Mortgagee’s right to rent 

coliected by Receiver before and after morigagor’s 
defauli—Hight to arrears of rent. 

Where in a suit on English mortgage the mortgagor 
makes default in paying the mortgage dues onethe 
day fixed for redemption by the preliminary decrge 
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for foreclosure the rents collected by the mortgagee or 
the Receiver after the date of default will goto the 
mortgagee and the mortgagor will not be allowed to 
contend, that the account should be re-opened or that 
a further period for redemption should be granted, 
The posjtion of the mortgagee would be stronger 
after the final decree for foreclosure has been passed 
without any objection being taken at the time when 
the final decree was applied for. In sucha pase the 
mortgagee would be entitled to all rents collectetl by 
the keceiver since the date of his appointment both 
before and after the date of default, 

The right to the arrears would ba in the person 
who was entitled to collect the arrears when they fell 
due. Thusthe arrears which fell due when the 
mortgagor was in possession would go to him andthe 
arrears which fell dug, when the Receiver was ap- 
pointed would goto the Beceiver and ultimately to the 
mortgagee upon aWdecree for foreclosure being made, 
Imperiat Bank oF INDIA v. J, O. Gatstaun Cal. 559 
Ss. 76. Sze Adverse possession 716 
S. 82—Section, if restricts decree-holder's 

right to execute against any particular judgment- 

debtor, = 

Per Blacker, J., in Order of Reference.—Section &2, 
T. P. Act, merely lays down that all the properties 
are liable to contribute rateably. This does not re- 
strict the decree-holder’s right to execute against 
any particular judgment-debtor, who can recover 
any excess himself from the others, PUNJAB NATIONAL 
Bank Lp., FEROZEPORE City v. Friem Ram Karan 
RAMJI LAL Lah,10 F B 
s. 100, (as amended In 1929)—Applica- 

bility to transfer by auction-sale in execution of 

decree, 

The amendment to s, 109, T. P. Act introduced 
no change in the law as it stood before the amend- 
ment. The amendment was intended merely to 
clarify the legal position. Section 109, as amended 
applies to transfers by auction-sale in execution of 
decrees MUNICIPAL BOARD, OAWNPORE v. Roop Ouanp 
JAIN All.148 
——— 8. 105—" Right to enjoy suck property,” 

meaning of. ” 

Per Manohar Lall, J.—The “ right to enjoy such 
property " which is spoken of in s. 105 means the 
right to enjoy the property in the manner in which 
that property can be enjoyed. Ifthe subject-matter 
of the lease is coal land it can only be enjoyed 
and occupied by the lessee by working it as indi- 
cated in s. 108, T. P. Act, which regulates fully 
the rights and liabilities of lessors and lessees in 
India. COMMISSIONER or [NCOME-TAX, BIHAR & ORISSAe 
v. KUMAR KAMAKSHA NABAIN SINGH Pat. 340 S 8 
———- 8, 107. Sees Landlord and tenant 686 

s. 110— Time limited by lease beingone year 
or number of years—Lease mut be deemed to 
last during the whole anniversary of day from 
which time commences 

Where the time limited by a lease is a year ora 
number of years, then, inthe absence of an express 
agreement to the contrary, the lease must be deemed 
to last during the wholesanniversary of the day 
from which the time commences. RAHMAT ULLAH 2, 
MOHAMMAD HUSAIN All, 223 

s. 119. SEE Pre-emption $ 85 

8.119—Effect of decree directing return of 
thing transferred. 

The effect of a decree directing the “return of, the 
thing transferred,” is not to declare that the exchange 
was void from the very outset. The effett of sucha . 
decree is to divest the title of one of the parties to 
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the exchange and to ‘vest that title in the original 
owner who had given that property in exchange, It 
follows that till the date of the decree directing the 
Teturn of the property the titleto that property 


remains with the person to whom the same was given ` 


in exchange. It is therefore, manifest that the 
exchange holds good till the date of the degree. ALI 
MULLAN v. MOHAMMAD KHALIL All. 385 

$.119(before amendment of 1929)— 

Exchgnge — Transferee from one of parties to 

e&change, if can raise plea under s8. 119 of bona 

fide purchase for value. ° .. è 

Although s. 119, T. P. Act, does not explicitly 
say thatthe transferor is entitled to the return even 
when the property has passed into the hands of an 
innocent purchaser, there is nothing in the section 
which rules out sucha contingency. A transferee 
from one of the parties to e deed of exchange can- 
not under s, 119 set up the plea pf bona fide pur- 
chase for value as*the transferee can get no better 
title than that which his transferor had. Onrpam- 
BARA THEVAR v, R. SwAMINATHA Rao Pesuwa Mad.23 
———s. 119—S.119 (as -amended In 1929) 
- —Applicability—Governing date. 

Section 119, T. P. Ac? as amended in 1929 hag no 
application to transfers made after April 1, 1930. 
Where a deed ofexchange is signed by the parties 
before April 1, 1930, and one of them is dispossess- 
ed subsequent to the amendment of 1929, the govern- 
ing date of the application of s. 119 will,not he 
the. date of dispossession, but the date upon which 
the right was acquired and that- is, the date of the 
contract. OnipampaRrA THEVAR v. R. SwaMINATsa 
Rao Pasuwa Mad, 23 
Trusts Act (Il of 1882), ss 77, 78—Demand for 

return of trust money—Whether revocation and 

extinguishment of trust, , 

Where as a security for the good behavior of an 
employee money is deposited, the deposit is trust 
money and the demand for its return does not 
amount to revocation of the trust and its consequent 
extinguishment. Such a trust cannot be extinguished 
until the purpose of the trust is completely fulfilled 
by . the return of the trust money to the 
dep8sitor subject to the lawful claims of the trustee 
against the money. 

Trust monies never become assetsof the Bank. 
Where inthe case of a Bank in liquidation Govt. 
Promissory Notes deposited intrust are not traced, 
but the Official Liquidator includes the claim of the 
depositor in the list of preferential claims, it is 
an admission that the proceeds of the notes were 
included in the Bank's money and the Official Liqui- 
dator cannot disclaim respgnsibility for the notes, 
Mazsers, Dinsuaw & Oo, (Banners), LTD. v. KRISHNA 
Prary Oudh 178 
8.84—Document must be assailable under 

s. 53,-Transfereof Property Act 1V of 1882). 

Any argument based on s. 84, Trusts Act, pro- 
ceeds on the assumption that the document in 
questicn has been assailed or is liable to be sssail- 
ed under s, 53, T. P. Act as executed with the 
intent to commit fraud. HIDAYAT-UL-NISA p. J ALAL-UD- 
Din kad Oudh 742 
U. P.-Agricuiturists' Rellef Act (XXVIi of 1934), 

s. 2 (2), Expl. Il—Scope of Expl. II to sub-a. (2) 


of 8. 2. 

Explanation I] to s 2 (2), U. P. Agri. Relief 
Act, only restricts the benefit of Chaps. II 
(Exeept ss. 3, 4, 5 and 8), and HI and VI to such 
members of a joint Hindu family, as fulfil the 
. conditions a8 to limit of rent, revenue and local 
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rates laid down in cls, (a) to(g), but does not lay 
down that such members, if their rent, revenue 
etc., exceeds the limits so prescribed, have no right 
to a¥ailof the provisions of other portions of tos 
Act, which right they have been expressly given by 
the first proviso to sub-s, (2) of s. 2of the Act. Raza 
HUSAIN v. SHANKERY SABAN Oudh 784 
` S. 2 (2) (f)—Grove-holder, whether an 
agriculturist within the meaning of el. (D. 

The expression “agricultural land” in cl. (f) of 

s. 2 (2), U. P, Agri. Relief Act, has been used in con- 
tradistinction to the word “land” used in the other 
clauses of sub-s, (2). Inorder to attract the applica- 
tion of cl, (f) it is necessary that the “land” must be 
“agricultural”, The mere possibility of the land 
being used for agricultural purposes or the mere fact 
that the land ig capable of being used for such pur- 
“poses is not thé test. In other words, the land must 
not merely be “land let or held for agricultural pur- 
poses”, but must actually be “agricultural”. The 
sites of buildings, in most cases, are fit tobe put to 
agricultural use, but so long asthe buildings stand 
itcannot be said that the sites are “agricultural 
Similarly grove land cannot, so“ long as the 
grove exists, be said to be “agricultural land.” The 
holder of the grove cannot, therefore, be deemed to be 
an “agriculturist’’ within the meaning of e.l (f). 
GANGA BAGAR v. RETI PRASAD All. 365 FB 
———s. 3 (2:(3)—Power to make order of 

attachment under s. 3 (2) is discretionary. 

The power to make an order of attachmant faler 
sub-s, (2) of s. 3 is discretionary. Whare in a case ir 
which it is doubtful ifthe provisions in sub s. (3) of 
s.3 are applicable, the Court makes no order for 
continuance of the attachment, it cannot be ssid that 
the discretion was wrongly used. Raza HUSAIN v, 
SHANKEEY SARAN ; ah Oudh 384 
s. 7 (a). Sen Limitation Act, 1903, s. 14 


08 
—— 8.33. Sze Court Fees Act, 1870, s. 7 (iv) (b) 
i 732 








s. 33—Appeal against decree passed in suit 
under 8. 33 is governed by 8.7 (iv) (f), Court Fees 
et. ; pa 

The adjudication ‘by the Court ina suit under 
s. 33 amounts toa decree as it constitutes the final 
expression of its opinion as to the amount that is 
still payable by the plaintiff to ths defendant or 
vice versa. The appeal against such a decree if filed 
by the plaintiff is for the reduction of the amount, and 
if filed by thedefendant is for enhancement of the 
amount, found due by the trial Court The appéal 
isin either case an appeal against a decree passed 
ina suitfor account and is therefore governed by 
s. 7 (iv) (f), Court Fees Act, (s.7 (tv) (b) of the 
Amended Court Fees Act), and the court-fee is 
chargeable on the value put on the memorandum of 
appeal, HARENDRA BHANKAR v, KaIALI RAM 

; à Ali, 337 FB 
~-— —-S. 33—Suit under, nature of — Whether 
governed by s.7 (iv! (£) or Art. 17 (ili), Sch, II of 

Court Fees Act (ViI of 1870). 

A suit under s. 33, U. P. Agri. Relief Act is a suit 
for accounts and is not a declaratory suit. It follows 
that Art. li @it\of Sch. II, to the Court Tees Act, 
which deals with declaratory decrees, has no applica- 
tion to such & suit and, for the purposes of court- 
fee the suit is governed by s. 7 (iv) (f), Court Fees Act, 
according to which in suits for accounts court-fea has 
to be paid on the: amount at whith the relief sought ig 
valued in the plaint, HABENDRA SHANKAR v. KHIALI 
Raw All., 337 FB 
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U. P.Courtof Wards Act (lll of 1899), 8. 61 (2) 
—Sale by Court of Wards on behalf of ward— 
Warranty of title— Personal liability of ward— 
Covenant, tf shoul he exrress—Covenant held was 
one as required by s 61 2). ‘o 
The second portion of sub-cl. 2 of s. 61, U. P. Ceurt 
of Wards Act, namely, “such covenants shall be 
binding on the ward oron the person entitled to 
such property after the ward or the property or both 


shal) have censed to be under the supsrintendence 


of the Oourt of Wards,” leaves no room for doubt 
that g covenant of warranty of title given by the 
Oourt of Wards on behalf of a ward under its super- 
intendence can be enforced in a Court of Law against 
the ward at the instance of the covenantee and that 
the ward shall be personally bound to make good 
the loss to the transferee from the Court of Wards 
on behalf of the ward if the-title to the property is 
subsequently discovered to be d8fective and the 
transferee is exposed to the risk of evicticn by the 
title paramount from the property. In order to 
impose a personal liability upon the ward the 
covenant in the deed need not be an express coven- 
ant. The language of sub-cl. 2 places no such restric- 
tions upon the nature of the covenants which is 
made binding upon the ward. 

A sale-deed executed by the Court of Wards on 
behalf of the ward M, provided‘ and the vendor 
hereby covenants withthe purchasers that the pre- 
mises hereby transferred shall be quietly entered 
into and upon and held and enjoyed and the rents 
ang profits received without any interruption or dis- 
turbance by the said M or any person claiming 
through or in trust for him and further thatthe said 
M und every person claiming through or in trust for 
him will, at the erst of the pers-n requiring the 
same, execute and do every assurance or thing neces- 
sa1y for the further or more perfectly assuring the 
said premises to thé purchasers, their heirs or 
assigrs, as by them shall be rearonably required ’’; 

Held, that the covenant constituted such an 
express covenant of warrenty of title as is required 
by s. 61:2). Man SINGH v. BABU LAL Oudh 448 
U.P. Encumbered Estates Act (XXV cf 1934), 

8.7(1) (a)—S. 7 (1) (a) applies to proceedings 

instituted by landlord. 

Section 7 (1)(a), U. P Encum. Estates Act applies 
to all proceedings in Oivil or Revenue Court whe- 
ther instituted by the landlord ‚debtor or by the 
claimant (creditor), Dunar HUSAIN v, PRABU LAL 

Cudh 415 
U P. Temporary Postponement of Execution 

of Decrees Act (X of 1937), 8. 5 — Plant Ý 

claiming exemption from® limitation on the ground 

of acknowledgment—Whether can subsequently rely 

on the benefit of a. 5. 

Where a suit is instituted after the expiration of 
the period prescribed by the lew of limitation the 
plaintiff should statethe ground of exemption but 
where the plaintiff has stated a ground he is not 
precluded from relying on any other ground specially 
when such ground is furnished by an Act of the 
Legislature. Consequently where the plaintiff clnims 
exemption from limitation on the ground of an 
acknowledgment, he can subsequently rely on the 
benefits provided by s. 5 of the U. P. Temporary 
Postponement of Execution of Decrees Act, 1937. M. 
Ray BAHADUR v. Raga Ram Oudh 305 
U. P. Tenancy Act :XVII of 1939), $s 289— 

Munsif nos in doubt as to his jurisdiction to try 

suit—No referense under s 289 is comretent— 

Decree if subject to appeal, no reference under 

Civil Procedure Code (Act V of 1908),,s. 113 

read with O0. XLVJ, r.lts competent. bd 
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U.P Tenancy Act—concld. - 


Where the Munsif does not really feel any doubts 
about his competency to entertain the suit that was 
filed before him, no reference can be made un ler the 
provisions of s. 2@9o0f the U. P. Ten. Act. Tho re- 
ference is not permissible e-en under the provisions 
of s ]13 read with O. XLVI, r. 1 of the Civil P. 
0, ere the decree in the suit is subject to ap- 
peal under such circumstances reference under s. 151, 
‘tivil P. O., is also not competent. SAMPAT SINGH v. 
NAKOHHED SINGH udh 753 

<8. 296—‘Suit”, if includes “appeal"— 

Section haa no application to appeclis. 

The word “suit? used in s. 296, U. P. Ten. Act, 
1939, means nothing more nor less than a suit con- 
templated under the provisions of the Agra Ten. 
Act of 1926 or the Oudh Rent Act of 1886, and there 
is no warrant for hglding that the meaning of the 
word “suit” pone be so extended as to inciude 
an appeal. Se&tion 296 of theeU, P. Ten. Act refers 
only to suits which have not already been decided 
by the trial Gourt at the time when the new Act 
cameinto force, and a suit cannot be said to be 
pending within the meaning of s. 296 after it has 
bern decided by the trial*Court. Sues RAKHAN Lab 
v. BUNDAR LAL Oudh 762 
Undue influence Ses Purdanashin lady 885 
Vendor and purchaser—Offer by Iron Company 

to plaintiff, of contract for supply of emiʻe future 

requiremen:s of flux required for one furnace— 

Acceptance by plaintrff— Held, that monopoly 

arrangement wes contemplated by parties and 

purchase of flux by Company from other persons 
amounted to breach ana injunction could be granted. 

A certain Iron Company wrotea letter to the plain- 
tiff stating therein its total requirements of flux 
required for one furnace ard ciering to the plaintiff 
a contract fo: the supply of all its future requirements 
of flux at certain rate, In his reply the plaintiff 
described the company's letter as an offer for the 
purchase of its “entire future requirements of flux 
from me”, and the company made no attempt to 
correct this description : 

Held, that the use of the words “total,” “all” and 
“entire” showed that a mcnopoly arrangeme@t was 
contemplated. The two letters constituted a binding 
and permanent agreement, whereby the Iron Co., 
undertook to purchase all the flux they needed for 
their works from the plaintiffet the rates specified, 
and the purchase by the company of flux from other 
persons amounted to a breach. The plaintiff had 
made out a case for an injunction and the fact that 
the contract was a permanent oce, and the uncertainty 
whether new processes of manufacture may pot 
reduce the defendant# requirements on the one hand, 
and on the other whether war conditions may not 
be productive of increased orders made damages im- 
possible to calculate. JAIRAM V4LJEE v. INDIAN IRON 
& STEEL Co., LTD. Cal. 347 
WaJib-ul-arz—Construction—Custom of jethansi— 

“ Son" held did not in:lude grandsons. 

Where a wujib-ul-arz recorded a custom of 
jethansi thus: " The jethansi custom according to 
which the eldest son egets two shares while the 
younger ones gets one share prevails in the family 
of the semindars of this village ” : 

Held that the word “ son “did not ixclude grand- 
sons. Man SINGA v. BABU LAL Oudh 448 
WII —Absolute estate and absolufe estate with power 

of appointment — Distinction. : 

It is open toa person to make a disposition of the 
property either inter vivos or by widl so as to confer 
on a donee a life-estate with a power of appointment. 


. bd . o 
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Will~contd. 
e e 

The law does make a distinction between an absolute 
estate and a life-estate with a power of appointment. 
In the one case what is conferred is property, that 
is the interest conferred is capable not only of dis- 
Position by the donee but capable of transmission to 
his heirs and in the case of the other, thate is, a 
life-estate with a power of appointment, what is con- 
ferred ia not property but power. ANANTHA SAYANA 
Narpu v. Konpappa NAIDU © Mad. 17 


- Construction — Intention, of testator. - 
One cardinal rule of construction in constrhing a 
will is to give effect to every word in the will and try 





to effectuate the intention of the testatoras far as` 


ANANTHA SAYANA NAIDU 
Mad. 17 


possible and not frustrate it. 
v. Konpappa NAIDU 


—Value of decisions —Dusy of Court. 

_ Each will must be construe@ by iẹşelf and all the 
light that can be got frcim the decisions serves only to 
show in what manner the principles of reasonable 
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Will—coneld. 


construction have by Judges of high authority been 
applied to cases more or less similar. ‘ 
Therefore without reference to cases it ia the duty 
of the Court to ascertain whatis the expressed inten- 
tion of the testator and whether there is anything in 
law to preclude effect, being given to the said intention. 
The intention has to be collected from the words used 
in the will having regard tothe fects and ¢ircum- 
which the will re- 
ANANTHA SAYANA NAIDU v. Konpapea Navy 
Mad. 17 


lates. 


WORDS AND PHRASES:— 
Kuhl, means natural water-course. 

The word “kuhl” means an artificial water-course 
and not a natural stream or khad. DHANI RAM v. 
HAMIRA : Lah 734 

e __‘Sairat,' meaning of. 

The word ‘Sairat’ includes profits from fisheries, 
KRITANAND SINGH BAHADUR V. SECRETARY OF State 

Cal. 854 
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POLICIES, ETC., IN FAVOUR OF THIRD PARTIES 


In the discussion contained in White and 
Tudor’s Leading Cases in Equity (2th edit.. 
vol. 2, p. 824) as to “when a voluntary settlem- 
ent may be enforced by persons not parties 
thereto,” it is laid down that “the rule 
appears to be that third persons who are 
not named as parties to a contract can» 
not sue either of the contracting parties 
unless they possess an actual. beneficial 
right, putting them in the position of 
cestuis que trust under the contract.” 
One of the cases referred to as an authority 
for this statement is Re Engelbach's 
Estate (130 L. T. Rep. 401: (1924) 2 Ch, 348), 
‘There the testator took out an endowment 
policy with an insurance society whereby 
a sum of £3,000 was expressed to be 
payable to his daughter, her executors, 
administrators or assigns if she survived 
3rd February, 1923, and, if she did not, all 
the premiums which should have been paid 
were to be repaid to the testator, his 
executors, administrators or assigns. The 
testator having failed to pay a premium, 
the original policy lapsed, but it was 
revived as a fully paid-up policy for 
£1,428 12s, Od, -The testator died in 1916 
and the daughter survived the 3rd 
February, 1923, By the light of nature, 
as the daughter survived that date, one 
would bave supposed that the sum of 
' £1,428 12s. Od. would under the terms of 
the policy have been paid to her. The 
case came before Mr. Justica Romer 
(as he then was, and he cited the famous 
case of Cleaver v, Mutual Reserve Fund 
Association (66 L. T. Rep. 220: (1892) 1 Q 
B. 147), wherein Lord Justice Fry said in 
somewhat similar circumstances, “the effect 
of this transaction was, in my opinion to 
create a contract by the defendants with 
James Maybrick that the defendants would, 
in the event which has occurred, pay 
_Florence Maybrick the £2,000 assured. 
It would ba broken by non-payment to 
her; but the cause of action resulting 
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from such breach would vest in the execu- 
tors of the assured, and not in the payee.” 
“Tt follows.” said Mr. Justice Romer, “from 
that that in the present case the daughter 
could not have enforced*this contract in 
her own name againsi the insurance com- 
pany, and that she was an absolute 
stranger to the contract, which could have 
been put an end to°by both of the con- 
tracting parties without her assent. It 
also follows from that decision that the 
mere fact that the policy moneys are 
expressed to be paid to somebody other 
tban the assured does not make the assur- 
ed a trustee of the policy or of the policy 
moneys for the person so nominated,” 
Consequently, the learned judge held that 
the policy moneys formed part of the 
father’s estate, and did not belong to the 
daughter. 

The effect of these decisions is certainly 
curious; the insurance company agrees to 
pay the policy moneys to A, and pays 
them to A, but A may not keep them 
unless there is a trust for A. H% ig 
bound to pay them to the personal ree 
presentatives-of the person with whom the 
company contracted, It is therefore the 
work of the advisers of A. to spell aut 
a trust for A. There might be an express 


declaration of trust in the policy, but the 


discovery of a trust is probably not quite 
so simple. Thus in Re Sinclair's Life 
Policy (159 L. T. Rep 189; (1938) 1 Ch. 799) 
it was argued that the proposal form, the 
policy itself and all the circumstances of 
the case went to show that Sinclair intended 
to make himself a trustee for his godson. 
Mr, Justice Farwell held that there was no 


- doubt that Sinclair was desirous of making 


some provision for his godson, and cons 
templated doing so by the policy gon his 
life, but that was a long way from say- 
ing that he had constittited himself a 
trustee for him. He ‘could have ablowed 
the policy to lapse by failing to pay the 
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premiums, and the godson could not have 
sued him for damages or required him 
to continue keeping up the policy. 

In Re Foster (159 L. T. Rep, 279) sect. 
56 of the Law of Property Act, 1925, was 
requisitioned in favour cf the third party. 
That section provides that “A person may 
take an immediate or other interest in 
land or other property or the benefit of 
any, condition, right of entry, covenant or 
agreement over or respecting land or otber 
property, although he may not be named 
as a party to the conveyance or otter 
instrument.” Mr. Justice | Orossman, 
however, held that that section “can 
only be called in aid by a person who, 
although not a party to the conveyance 
or other instrunfent in question, is yet a 
person to whom that conveyance or other 
instrument purports to grant something or 
with whom agreement or covenant is 
thereby purported “to be made.” His 
Lordship followed Re Engelbach and Re 
Sinclair's Life policy. 

At last, in Re Hamilton-Gordon (56 Times 
L. Rep. 950), there has been found ẹ case 
in which there is a trust in favour of a 
third party. There the testator was a 
member of the Society for the Benefit of 
the Widows of the Officers of the Royal 
Regiment of Artillery. Under the rules of 
that society his widow became on his death 
entitled to.the payment of a certain sum and 
toa pension so long as she remained his 
widow. It was not the case of a policy, 
but the principle appears to have been 
the same, The testator's widow was the 
third party benefited by the testator's 
subscription. Mr, Justice Simonds was 
able to find in the rules a trust of the 
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funds of the society to he administered 
according to the rules, and that anyone 
to whom a benefit was thereby given was 
a beneficiary entitled to enforce his rights 
as gach. “In every case,” said the. 
learned judge, “it is a question whether 
a trust is established or whether it is a 
contract. .. . I think that there is a valid 
trust in this particular case created in 
favour of the widow of the testator, and 
that she is accordingly entitled to the 
capitel sum, and to the annuity.” 

In an old case of Re Flavell (25 Ch. 89) 
partnership articles contained provisions 
for the executors or administrators of 4 
deceased partner receiving out of the 
profits of a business an annuity to be 
applied as the deceased’ partner by deed 
or will directed for the benefit :of his 
widow and children, and in default of such 
direction to be paid to the widow for 
her own benefit, The widow was not a 
party to these provisions, and the deceased 
partner's estate was insolvent, However, 
the Court of Appeal held that the annuity 
did not form part of the deceased partner's 
estate, but was impressed with a truste in 
favour of the widow, there having been no 
direction given by the deceased. 

In substance there does not appear to 
be much. difference between the cases where 
the third party was allowed to take the 
benefit -intended for him and those where 
it was held to be part of the deceased’s 
estate. But the moral is: see that there 
is a trust in favour of the third party, 
and if that is doubtful the benefit should 
be expressed to be left to him in case 
that he is not already entitled to it under 
the policy (or settlement),—L. T. A 





PREPAID RENT—WHETHER VALID AGAINST RECEIVER 


~The economic changes wrought by 
emergency conditions ‘render the legal 
rights and duties of receivers of much more 
than usual importance, An intersting aspect 
of these matters was surveyed recently in 
Mendoza v. Rosenberg (1910), where the 
learned county court judge had cccasion 
to pass in review a series of cases, largely 
Appeal Court decisions and in particular, 
Green v. Rheinberg ( (1911) 104 L, T. 149), 
upon, which he relied, in which the question 
had arisen as to whether a receiver for 
the mortgagee*of a lessor could recover 
rent arom a lessee* who had, prior to the 
‘appointment of the receiver, paid to the 
lesser in advence a sum to cover his 


liability for rent for the whole of the 
term of the lease or for a substantial period 
thereof. 

The facts in Mendoza’s case were as fol- 
lows :— 

One, Brown, granted to Rosenberg, unde 
date lst November, 1938, a lease of a flat 
for a period of three years from 6tk January, 
1939, at a rental of £185 per annum, 
payable quarterly in advance. . By a supe 
plementary agreement dated 2nd January, 
1939, it was agreed between the lessor 
and the lessee that the latter, should pay 
to the former forthwith the sum of £480 
in full staisfaction, in lieu of the sum of 
£556 which would otherwise fall to be 

e e 
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paid over the period of» three years. : 

On 3rd November, 1939, in an action in 
the Chancery Division, Western v. Brown, 
Mendoza was appointed receiver and mana- 
ger for Western, as second mortgagee, of 
properties of Brown, including the blogk 
of flats of which one had been leased to 
Rosenberg. Mendoza notified Rosenberg 
of his appointment and instructed him to 
pay all future rents to him as receiver, 
and pot to Brown as lessor. Rosenberg 
replied that he had already discharged the 
whole of his rent obligations by the one 
payment made to the lessor,and declined 
to pay again; Mendoza thereupon sued 
Rosenberg in the Barnet County Court for 
one quarter’s rent alleged by him to ba 
due on let January, 1940. 

Brown’s transactions which preceded the 
appointment of Mendoza as receiver were 
as follows: On 4th April, 1938, he brrowed 
£25,000 from a building society under a 
deed of deposit; a further charge was 
created on 3rd February, 1939, in favour 
of the same society to secure a further 
advance of £3,000; on Sth February, 
1939, an equitable mortgage was created in 
favour of Western, followed by further 
charges in his favour in May and July 
to secure further advances of some £14, 00, 

In Green v. Rheinberg (sup.) Rheinberg 
took a lease from Reeder for four years 
at a rental of £75 per annum, payable 
quarterly, After being in residence for 
‘some time the lessee paid to the lessor 
a lump sum in discharge of all rent which 
would become payble under the lease. 
Reeder then mortgaged the premises to 
Olibborn, who had retained Green as his 
surveyor to inspect the premises prior to 

` consenting to make the advance. Green 
called at the premises, where he was shown 
‘the counterpart lease; but neither Olib» 
born nor Green, nor their solicitor, knew 
of the paymentein advance made by 
` Rheinberg. Subsequently Green was ap- 
pointed receiver for Olibborn, and on 
Green demanding rent ftom Rheinberg 
and being refused it he sued in the county 
court for the rent covering pericd from 
the period from the date of his notifying 
his appointment to the lessee until the next 
ensuing quarter day. The learned county 
court judge found in his favour, but the 
Divisional Court reversed that decision, 
and the Court of Appeal upheld the Divisional 
Court. Farwell, L.J., there said (at p. 151) 
that it is’ quite immaterial whether the 
sum paid by the lessee is or is not as 
large as the aggregate rent payable under 
. . 
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the lease, The court referred with approval 
to the decision in Hunt v. Luck (86 L.T. 
Rep 68; (1902) 1 Or. 428), where it was 
laid down that a purchaser or a mortgagee 
is affected with constructive notice of al] 
the rights vested in a tenant in occupa- 
tion. 

The decision in Green’s case was express: 
ly approved in Ashburton v. Nocton (111 
L.: T. Rep. &95; (1915) 1 Ob. 274 O. AJ) 
where Swinfen Eady, L.{J., said (at p. 291); 
“If the arfangemment between mortgagor 
and tenant for prepayment of rent, or for 
setting off future rent against money due 
from tke tenant to the mortgagor, be made 
subsequent to the date of the mortgage, 
such arrangemen€ will be treated as a 
collateral bafgain between those parties 
and not binding upon the mortgagee.” He 
declined ‘at p. 290) to draw any distinc- 
tion between the position of a legal morte 
gagee and that of ansequitable mortgagee 
“as an equitable mortgagee by obtain- 
ing the appointment ofa receiver can 
enforce payment of rent due from tenants." 
In referring to De Nicholls v. Saunders (22 
L. T.” Rep. 661 ; (1870) L. R. 5 O. P. 589) he 
pointed out that “a legal mortgage carries 
with ib the right to the accruing rent, 
if the mortgagee intervenes and claims the 
rent before it has been paid to the mort- 
gagor, after the due date, anda prepayment 
to the mortgagor before the due date is 
not valid against a legal mortgagee.” 

In De Nicholls v. Saunders (sup.) Bau- 
man leased to De Nicholls, and the latter 
entered upon, premises at a rent of £330 
per annum, payable, quarterly ; in the fol- 
lowing month Bauman mortgaged the pre- 
mises to Saunders to secure an advance 
of £1,900; Saunders did notify De Nicholls 
of the mortgage until after a date (some 
four yeers later) on which De Nicholls had 
paid to Bauman, at Bauman’s Tequest, the 
rent for the next two quarters; the notie 
ficaticn came by Way. of a letter from the 
solicitors to the mortgagee Tequiring De 
Nicholts to pay to them on behalf of the 
mortgagee “the rent accrued and to accure . 
.. and you will be liable to proceedings 
if you pay the same to any other person.” 
Sunders subsequenly became entitled to 
possession as against Bauman in default 
of payment of principal and interest secured 
by the mortgage ; upon De Nicholls’ refusal 
to pay Saunders, the latter caused’ a distress 
to be levied; the amount distrained for 
was paid by De Nickolls under Protest, 
and he then brought this action for wrongful 
entry and wrongful distress. It Was held that 
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payment of the rent -before it became due 
was not a good payment as against the de- 
fendant. Willes, J., fhere tock the view (at 
p. 594) that “payment of rent before it 
is due is not a fulfilment of the obligation 
imposed by the covenant to pay rent. but 
is, in fact, an advance to the landlord, 
with an agreement that on the day when 
the rent becomes due such advance shall 
be jreated as a fulfilment of the obligation 
to pay the rent. The receipt, of the rent 
could not be treated heře as a discharge 
by the landlord, because by assigning the 
reversicn before the rent was received by 
him he had parted with the power of giving 
such a discharge” ‘The plaintiff,” he 
added, “lent bis money op a contract, 
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which was underan implied condition that 
the landlord should continue entitled to the 
rant at the time it became due, and able, 
therefore, then to give the plaintiff a valid 
discharge.” : 

dn Cook v. Guerra (26 L. T. Rep. 97; 
(1872) L.-R.7 O. P. 132) it was held that 
prepayment is good to the amount of the 
rent which actually becomes due, -before 
notice has been given by the mortgagee 
to the tenant, but not good as to the’ ree 
sidue. 

In Green v. Rheinberg (sup.) Farwell, L.J., 
said ‘at p. 151: that De Nicholls v, Saunders 
(sup.) “has no application at allto the 
present case.’ It was “decided before 
Judicature Act."—L. T, ` 
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: Extracts from Contemporaries. 


Servants or Serfs. 

It is good in times like these to read the 
judgments of the House of Lords in Nokes 
v. Doncaster Collieries (1910,3 All E, R. 
549; post, p. 66). The problem before the 
House was whether an order made under 
‘gec. 154 of the Companies Act, 1929, to 
“transfer one company’s property to another, 
could operate to transfer contracts of per- 
sonal service, so that an employee of the 
firet company might find himself, willy 
nilly and without being. consulted, the 

_servant of another master. The question 
wag not an easy one, because by sub-sec. 
' (4) the expression “property” includes pro- 
perty, rights and powers of every descrip- 
tion, and the Court of first instance, a 
Divisional Court, and the Court of Appeal 
had held that these words were wide enough 
to include acontract of service, With this 
view Lord Romer agreed. But the majority 
ef the Law Lords happily found it possi- 
ble to take a wider view. It is a commonplace 
that apart from the propcsed operation 
of this sectionea contract of personal service 
cannot betransferred without the employee’s 
consent. As Lord Atkin put it: “Ingrain- 
ed in the personal status of a citizen under 


our laws is the right to chose for himself 
whom he will serve, and this right of choice 
constitutes the main difference betwegn a 
servant and aserf,... It is said. that one 
company does not differ from another, and 
why should not a benevolent judge of the 
Ohancery Division transfer the services of 
a workman to another admirable employer 
just as good and perhaps better. The 
answer is twofold. The first is that, howe 
ever excellent the new master may be, it 
has hitherto been the servant who has had 
the choosing of him, and not the judge, The 
second is that it is a complete mistake to 
suppose that people...do not attach import- 
ance tothe identity of the particular com» 
pany with which they deal.” This was 
well said, and their Lordships were able to 
give effect to it by holding, in Viscount 
Simon's words, that sec. 154 did not con» 
template the transfer of rights which in 
their nature were incapable of being trans- 
ferred, To meet present necessities a certain 
temporary control of labour has been 
voluntarily accepted, but that makes a 
Testatement ofthe main principle all the 
more timely.—L. J. 
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CONTRACTS : IMPLIED TERM . 


3s 

In what circumstances is a party in a 
position to come before the court and ask to 
be relieved from the express terms of a 
contract on the ground that some further 
term ought to be implied ? „This question 
has, of course, been raised in a large num- 
ber of cases. In the following article it is 
proposed briefly to review the position, 

` particularly in light of the recent decision of 
the Court of Appealin Broome v. Pardess 
Coroperatiie Society of Orange Growers 
(Established 1900) Limited (162 L, T. Rep. 
399). In this case the court reversed a 
decision of Mr. Justice Hilbery (161 L. T. 
Rep. 238), 
ePrima facie the terms of a written con- 
tract are to be ‘regarded as exhaustive. 
Thus Lord Ellenborougb said in Atkinson v. 
Ritchie (10 East 530) that the rights and 
duties of the parties were conclusively fixed 
and defined by the terms of their contract. 
` The judgment continues: “No exception 
.(of a private nature at least) whichis not 
contained in the contract itself can be e ng- 
rafted upon it by implication as an excuse for 
- itsnon-performance. The rule laid down in 
Paradine v. Jane (Alleyn 27) has often been 
recognised in courts of law as a sound one— 
that is, that ‘when the party by his own 
contract creates a duty or charge upon him- 
self, be is bound to make it good, if he may; 
notwithstanding any accident by inevitable 
necessity; because he might have provided 
against it by his gontract’.” 

The rigour of this doctrine has undoubt- 
edly been considerably modified in course 
of time, but itis important in cases of the 

“ nature in question to keep this fundamental 
principle in mind. The problem in each case 
is whether the circumstances justify a devia- 
tion from it. 
* An early example of an exception to 
the rule is furnished by Taylor v. Caldwell 
(8 L. T. Rep. 356; (1863) 3 B. and S. 826) 
where Lord Blackburn observed that no 
court had an absolving power, but that it 
could infèr, from the nature of the contract 
and the surrounding circumetances, that a 
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condition Which ‘was not expressed was the 
foundation on which the parties contracted. 
In Broome's case (sup.) Lord Justice Mac- 
Kinnon said that this was the true principle. 

A few representative leading authorities 
should now be bifefly considered. 

In the we known case of The Moorcock 
(60 L. T, Rep, 654; 14 P. D. 64) it will be 
remembered that wharfingers were held 
liable fordamage caused to a vessel from 
the uneven conditioneof the bed ofa river. 
The uss of a jetty necessarily involved the 
vessel grounding at low tide and it was 
held that the defendants must be deemed to 
have impliedly represented that they had 
taken reasonable care to ascertain that the 
bottom of the river was in such condition as 
not to cause injury. 

Lord Justice Bowen said: “Now, an 
implied warranty, or, a3 it is called, a con- 
venant in law as distinguished from an ex- 
press contract or express warranty, really is 
in all cases founded on the presumed 
intention of the parties, and upon 
reason. The implication which the law 
draws from what must obviously have been 
the intention of the parties, the lawdraws 
with the object of giving efficacy to the 
transaction and preventing such a failure of 
consideration as cannot have been within 
the contemplation of either side.” What the 
law desired to effect by the implication was 
“to give such business efficacy to the trans- 
action as must hava been intended at all 
events by both parties who are business men.’ 

Hamiyn and Company v. Wood and Com- 
pany (65 L. T. Rep. 286; (1891) 2 Q. B. 488) 
and Reigate v. Union Manufacturing Com- 
puny (Ramsbottom) Limited (118 L, T. Rep. 
479; (1918) 1 K, B. 592) were both cases of 
one of the parties going out of business, and 
each was decided (though with different 
results) on the footing that an implied term 
was not to be read into a written con- 
tract. °. 0 

In the former case brewers had agreed 
to sell to the plaintiffs all their grain, at 
prices to be fixed in the light of cohsidera- 


6 JOURNAL 


tions not material to the present inquiry, 
for a period from 1885 to 1895. In 
1890 they sold their business to other 
brewers The Court of Appeal held that a 
term could not be implied in the contract 
that the defendants would not by any volun- 
tary‘act of theirs prevent themselves from 
continuing the sale of grain to the plaintiffs 
for the peried mentioned. Lord Esher, 
M. R., said that he had for a long time 
understéod the rule to be that the court had 
uo right to imply ina written contract such 
a stipulation as that for which the plaintiffs 
contended unless, on considering the terms 
-of the contract in a reasonable and business 
manner, an implication necessarily arose 
that the parties must have intended that the 
‘suggested ipul Ajon shduldeexist. It was 
not enough to say 

able thing to make such an application. It 
must be a necessary implication. 

The latter case was one of an agency 
agreement fora termof years, The Court 
of Appeal held that the defendant company 
could not terminate the agreement by ceasing 
tO carry on their business, and that a volun- 

.tary winding-up amounted to a repudiation 
for which they were liable in damages. The 
court declined to read into the agreement a 

„term to the effect that the company could 
terminate the agency at any time by ceas- 

.ing tocarry on their business. Lord Justice 

. Scrutton observed that the first thing to see 
was what the parties had expressed in the 
ecntract, and then an implied term was not to 
be added because the court thought it would 

- be reasonable to have it inserted in the con- 
tract, “A term" the learned Lord Justice 
went on, “can only ba implied if it is neces- 
say inthe business sense to give efficacy 
to the contract—that is, if it is such a term 
that it can confidently be said that if at the 
time -the contract was teing negotiated 
-someone had said to the parties: ‘What 
will happen. in sucha case?’ they would 
have replied: ‘Of coursg, so and so will 
happen: we did not trouble to say that; 
it is too clear. Unless the court comes to 
such a conclusion as that, it ought not to 
imply a term which the parties themselves 
have not expressed.” 

In ReComptoir Commercial Anversois and 

. Power, Son and Company (122 L. T. Rep. 
567; (1920) 1 K. B. 068) the same Lord 
Justice said a term ought not to be implied 
“merely because it would be a reasonable 
term to include if the parties had thought 
about the mattaér, or because one party, 
if he had thought about the matter, would 
not have made the contract unless the term 


hat it would be a reason- - 
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were included.” The term “must be such a 
necessary term that both parties must have 


‘intended that it should be a term of the con- 


tract, and have only not expressed it because 
its necessity was so obvious that it was taken 
for granted.” The power of implying terms 
which the parties had not expressed should, 
it was observed, be exercised by the courts 
very sparingly and only in cases of necese 
sity; and on the facts of the case, «which 
were ‘somewhat elaborate and need not be 
set out here, the Court of Appeal uphéld a 
decision of Mr. Justice Bailhache that there 
was no necessity for such course. 

Hitherto we have refrained from a detailed 
consideration of the facts of the various 
cases mentioned, and in this connection we 
may recall Lord Esher’s and Lord Justice 
Bowen's protests in Hamlyn v. Wood (sup.) 
against being compelled to examine numer- 
ous cases on other contracts, a protest with 
whichthe Lord Justice identified himself in 
Lazarousv.Cairn Line Steamship Limited. 
The facts in Broome's case may, however, in 
view of thedifferent conclusions reached in the 
court of first instance and the Court of Appeal 
be usefully treated in rather greater detail as 
affording a recent exemplification of the 


-principles which have now been sufficiently 


indicated. 

The plaintiffs were employed as brokers 
to sell on the London market oranges 
grown and shipped by the defendants, 
Owing to an abnormally wet season a high 
proportion of the oranges, although shipped 
in good condition, were found to be unsound, 
and the amount realised by the sale was 
less than the guaranteed advance paid by 
the plaintifs to the defendants. In these 
circumstances the plaintiffs claimed to re- 
cover the amount of the deficiency. 

They sought to recover this deficiency as 
damages for the breach of the conditions of 
an implied term, Lord Justice MacKinnon 
drew attention to the difficulty of for- 
mulating such a term, which had eventually 
been formuleted by Mr. Justice Hilbery as 
follows: "It appears to me that what the 
parties would have read into the contract, 
if they had been asked about it, would be 
that they should supply during the season 
40,000 cases of oranges, ‘Ophir’ brand, 
f. o. b. Palestine, in such a condition as te 
be saleable as ‘Ophir’ brand oranges on the 
London market of merchantable quality 
save forthe usual five per cent. lost in 
repacking.” The learned judge held that 
such term must be implied in order to give 
business efficacy to the contfact. 

In „previous years the plaintiffs had re. 
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ceived oranges from the ,defendants under 
the accommcdation advance system under 

` which the defendante were credited with the 
amount realised by the sales and debited with 
the freight, agreed expenses and commission. 
In such case a deficiency would haves been 
made good. The guaranteed advance sys- 
tem (which had been adopted when the sale 
prospects were unusually good) was difer- 
ent. Jf the plaintifs realised more that 
the gusrapteed advance including their 
commission and expenses, the surplus had, 
of course, to be accounted for, But there 
was no provision in the contract—as there 
would bave been under the old system of 
accommodation advance that any deficiency 
would be made good. That mission waa, 
Lord Justice MacKinnon intimated, due to 
the essential difference between the guaran- 
teed advance and the former system of 
accommodation advance. 

After an examination of the authcrities 
on the subject of implied terms his Lordship 
said: “Where the parties have made an 
express provision as regards some matter 
with regard to the contract, itis extremely 
difficult for either of them to say with ree 
gala to that subject-matter that there is 
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also ah implied provision or condition’ in 
the contract.” 

Examining the case in the light of'the 
relevant principles it might be said from 
the plaintiffs’ point of view that the cone 
dition found to be implied by the learned 
judge was reasonable, but the learned Lord 
Justice was entirely unable to satisfy himself 
that it was necessary. If the pdint had bean 
suggested to the parties when making the 
bargain if could not be said that they Would 
in Lord Justice Scrutton’s words, as neces- 
sary result have agreed that the implied 
term suggested should be inserted in the 
contract. 

The plaintiffs had, therefore, failed to 
establish that there was any such term; and 
there had beeg no preach of contract by the 
defendants. 

A very recent example of an implied 
term being established is that furnished by 
O'Grady v. M. Saper Limited (The Times, 
July 4th) where the Court of Appeal nega- 
tived an employses’ claim for wages during 
absence from sickness on the ground that 
it was a term of the contract, though not 
expréssed, that he should not be paid wages 
when absent from this cause—L. T. 





Extracts from Contemporaries. 


The Gravity of Law Books. 

Taosg to whom that exquisite idyllic 
little story by Dr. John Brown. “Rab and 
His Friends,” has long been 8 classic of 
supreme delight, inviting re-reading time 
and again, may receall the footnote, ap- 
ropos the preternatural gravity of Rab, 
the mastiff, who plays so conspicuous a 
role in the narrative, which telle us of the 
Highland gamekeeper who, being asked 
how it was that a. certain terrier of his 
was so much more solemn than the other 
dogs, replied, “Oh, life's full o’ sairious- 
ness to him—bhe just never can get eneuch 
o’ fechtin’.” It may appeara Jong way 
from this little anecdote to the writers of 
law books, but certainly as to a good 
many of the latter the writers have made 
“ib clear that “life's full o' sairiousness’’ to 
them also, not perhaps for quite tle same 
reason as that which actuated the afore- 
said terrier, but rather by the nature of 
their task, which for the. most part is 
serious enoagh in all conscience, lending 
itself but rarely to anything with any 
resemblance to humour; but, while hum- 
our is not their-role, there . have never- 
theless been not ə few instances in which 
the anthors have seen and testified to the 
humorous side of things,and for this *we 
are profoundly grateful 7 


Jocular Tenures. 

Ons of the volumes in the legal domain 
which does not banish humour and the 
lighter side of things from its pages is 
the old-time classic “Fragmenta Antiqui- 
tatis: Ancient Tenures of Land and Jocu- 
lar Oustomes of Some Mannors (sic) made 
public for the diversion of some and 
instruction of others,” by Thomas Blount, 
which was published in 1679, Over against 
its title page is the authorisation for its 
issue, which is in these terms: “I, well 
knowing the Learning of the fauthor, do 
allow the printing of this book,” this being 
signed by “Fra. North,” whom we identify 
as Sir Francis North. then Chief Justice 
of the Court of Common Pleas, but soon 
to be appointed Lord Obancgllor with the 
title of Lord Guildford. Like some others 
who have held this exalted post, he ap- 
pears not to have found it altogether a 
bed of roses, for we are told that he assured 
his brother Roger ¢hat he was never a 
happy man’after he was entrusted with 
the Great Seal. Having thus seene the 
tithe of the work in question, and seen 
also that it was duly licensed for publica- 
tion, we May turn toits contents, antong 
which the preface should not be over- 
looked, asin it the author has one or two ` 
strokes of quiet humour, as, for instance,, 

s 
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where he expressed the hope that his small 
collection “might not be unacceptable to 
thb studious, who, efter being weary with 
poring upon Littleton’s Tenures and his 
learned Commentator, might relaxare 
fibulam by recurring to these and smile at 
inoffensive mirth, both of our Kings in 
former times and lords of manors in creat- 
ing them,” but apparently being somewhat 
apprehensive lest the graver members of 
the” profession might regard his work as 
-too frivolous in character, ke adds that 
the subject he was elucidating had strong- 
ly appealed to Mr, Attorney-General Noy, 
who a short time before his death “bespoke 
a copy of all the tenures of serjeanty upon 
record; ‘tia like he judged them useful, 
or divertising (sic) or both Blount thus 
concludes his preface: I will be bold to 
say, the studious in Law-Latin and Re- 
cord-Jearning shall not anywhere find so 
much singular of that kind collected in so 
small a volume. Lege, ride, disee”. 

Some Quaint Tenures, 

Ong of these has a special legal interest 
in that one Lawrence of the Exchequer 
held two carucates of land in the?’ parish 
of Aston by the serjeanty of being Marshall 
before the Justices in Eyre through all 
England and before the Justices of the 
Bench ‘and Barons of the Exchequer, 
Much more quaint, however, was the obliga- 
tion attached io the parish of Addington, 
in the county of Surrey, namely, that of 
‘bringing to the King’s table a mess of 
pottage called Dillegrout, this service being 
adjudged to the lord by the Court of 
Oims in right of his manor, whereupon 
the Lord High Chamberlain presented him 
“to the King, who accepted the service ; 
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but it is noteworthy, and likewise amus- 
ing, to be told with regard to this gift that 
His Majesty “did not eat of the pottage.” 
Other Services. 

Ir is truly, astonishing to find the -ex- 
traordinary variety cf services stipulated 
for inthe old records. One, for instance, 
imposed the obligation of “teaching one 
dog belonging to the King.” A certain 
Welsh manor was held “by the service of 
finding a foot soldier, with a bow without a 
string, with a helmet or cap, for forty 
days, at the proper charges of the Lord of 
the Manor, as often as there should be war 
in Wales.” In respect of a messuage in 
Oxfordshire ths owner was under the 
“obligation df carrying one shield of brawn, 
price twopence, tothe King whenever he 
should hunt in the park of Oornbury, and 
the like when His Majesty should hunt 
during his stay at his manor of Wood- 
stock. Brawa was obviously cheap in those 
far-off days, For certain other land the 
owner was required by the terms of his 
grant to supply 24 pasties of fresh herrings 
at their first coming in. Yet another 
quaint service was that imposed upon the 
owner of lands in the county of Kent, "of 
holding the head of our said Lord the 
King between Dover and Whits and as 
often as he should happen to pass over 
the sea between those two ports towards 
Whitsand”. Comparatively few of these 
old picturesque obligations have survived 
to our more prosaic times, but if is interest- 
ing to recall them as showing the close 
relationship subsisting between lord and 
vassal in those far-off days, as well as 
illustrating a keen sense of humour on the 
Part of those who first devised them. —J, T, 


Wit-& Humour. 


Woman's Rights. “I believe,” said the 
prosecuting attorney, “that you gave your 
name as Mary Roe, unmarried?” : 

“I did”. ` : 

“And what is -your age?" 

“J decline to answer.” 

“But the court wishes to know.” 

“It's none of the court's business.” 

“What's that madam?” the judge asked 
sharply. . 

“I said, your honor, that it was none of 
the court's business what my age is.” 

“The witness will answer the question,” 
frewned the judge. 

“The witness will do nothing of the kind,” 
replied the lady., 

“The court insists,” said the judge, 

“And why ? Will I tell the truth with any 
less impartiality whether I am twenty-seven 


e Or sevety?” - À 


The judge was thinking of a fitting an- 
swer when the prosecuting attorney put in: 

“May it please the court,” he said severe- 
ly, “this is contempt and should be punished 
accordingly.” 

The witness smiled most exasperatingly. 

“Your honor and the gentleman who asks 
me the question are elected to the offices 
which you fill by the people, and you are 
both willing to be elected again. Imprison 
me if you wish. I shall not answer, But I 
say to both of you now that when the public 
know you have punished a woman for re- 
fusing to tell her age you will never be 
elected to office again,” 

The judge looked down atthe prosecut- 
ing attorney and the pyosecutor looked ul 
at the judge and the question was passed;— 

< Gase and Comment, 
e e 


t i ween 


“NID HAN 
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IMPERIAL ACTS. 


ACT No. XXVIII of 1940. 


THE INDIAN WORKS OF DEFENCE 
(AMENDMENT)AGCT, 1940, . 


Received the assent of the Governor-General on 
the 27th November, 1940, and is published in the 
aa of India, Part IV, dated November 30, 

40, 


` An Act further to amend the Indian 
Works of Defence Act, 1903. 


Whereas it is expedient further to amend 
the Indian Works of Defence Act, 1403, for 
the purpose hereinafter appearing; 


dt‘is hereby enacted as follows:— 


1, Short title. “ax 

This Act may be called the Indian 
Works of Defence (Amendment) Act, 1940, 
ane Amendment of section 7, Act VII of 


In section 7 of the Indian Works of 
Defence Act, 1903,— 

(a) in sub-clause (i) of clause (b), for 
the words preceding the first 
proviso the following words shall 
be substituted, namely:— 

“no building, wall, bank or other con- 
struction of permanent materials 
above the ground shall be maiù- 
tained otherwise than with the 
written approval of the General 
Officer Commanding the District 
and on such conditions as he may 
prescribe, and no such building, 
wall, bank or other construction 
shall be erected:”; 

(b) in the proviso to clause (c), after 
the word “prescribe” the follow- 
ing words shall be inserted, 
namely:— 

“a building or other construction on the 
surface may be maintained and”. 


ACT No. XXIX of 1940 


THE INDIAN NAVY (DISCIPLINE) 
AMENDMENT ACT, 1940. 


Received te assent of the Gorernor-General 
on the 27th November, 1940°and is published in 
the Gazette of India, Part IV, dated November 30, 
1940. 


An Act further to amend the Indian Navy 
(Discipline) Act, 1934 for certain purposes. 


Whereas it is expedient further to amend 
the Indian Navy (Discipline) Act, 1934, for 
the purposes hereinafter appearing; 

It is hereby enacted as follows:— 

1. Short title, 


This Act may be cailed the Indian 
Navy (Discipline) Amendment Act, 1940. 


2. Amendment of First Schedule to 
Act XXXIV of 1934, 


In the Naval Discipline Act as set out 
in the First Schedule to the Indian. Navy 
(Discipline) Act, 1934,— 

(a) to the first paragraph of section 45 
the following shall be dded, 
namely :— 

“or, except in the case of an offence 
punishable under the said section 
302 or 377, with such other punish» 
ment as is hereinafter mentioned”; 


an ; 

(b) in section 49 for the words “corporal 
punishment shall be deemed equal 
in degree to imprisonmant, and” 
the following shal) be substituted, 
namelş:— 

“transportation shall be deemed equal 
in degree to penal servitudes, and 
corporal punishment shall be deem- 
ed equal insdegree to imprisonment 


and”: 
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ACT No. XXX of 1940 


THE INDIAN NAVY (DISCIPLINE) SECOND 
AMENDMENT ACT, 1940. 


Received the assent of the Governor-General 
on the 271k November, 1940, and is published in 
the Gazette of India, Part IV, dated November 30, 
1940, $ 
An Act further to amend the Indian Navy 
(Discipline) Act, 1934. 


Whereas it is expedient further to amend 
the Indian Navy (Discipline) Act, 1934, 
for the purpose hereinafter appearing; 

It is hereby enacted as follows:— 

1. Short title. 
| this Act may be called the Indian 
a (Discipline) Second A mesdment Act, 

40. 

"2. Amendment of First Schedule, Act 
XXXIV of 1934. 

In sub-section (1) of section 400 of the 
Naval Discipline Act as set forth in the Firat 
Schedule to the Indian Navy (Discipline) 
Act, 1934, after the words “gelf-governing 
Dominion”, wherever they occur, the words 
“or Burma” shall be inserted. . 


——— 


‘ ACT No. XXXI of 1940 
o. THE GANTONMENTS (AMENDMENT) 
AGT, 1940. 


` ‘Received the assent of - the Governor-General on 
the 27th November, 1940, and is published in the 
Gazette of India, Part IV, dated November 30, 
1940. 

` AneAct further to amend the Contonments 
Act, 1924. 


Whereas it is expedient further to amend 
the Cantonments Act, 1924, for the pur- 
poses hereinafter appearing; 

: v4 is hereby enacted as follows:— 

1. Short title.. 

his Act may be called the Canton- 
ments (Amendment) Act, 1940, 

“2 Amendment of section 27, Act 11 of 
1924. 4 i 
_ For clausa (GG) of sub-section (2) of sec- 
tion 27 of the Cantonments Act, 1924 (here- 
jnafter referred to as tbe said Act), the 
following clause shall be substituted, 
namely:— ° 
“a) is sot either a. British subject 
e oF asubjeci of, an Indian State, 
or”, 

3. Amendment of section 32, Act H of 
1924, e 5 

In section 32 of the said Act, after the 
words, ‘meeting of the Board” the words 
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“or of any Committee of the Board” shall. 
be inserted, < 
4. Amendment of section 34, Act IT of 
1924. , Je ; ° 
In séction 34 of the said Act, — 
Ta in clause (a) of sub-section (7), 
for the words brackets and figures 
“or in sub-section (2) of section 28" 
the words and figures “or iñ sec- 
tion 28° shall be substituted; , 
(b) after sub-section (2) the following 
sub-section shall be inserted, name- 


ly:— ; 
(2A) The Central Government may, on 
_ receipt of a report from the Officer 
Commanding the station, through 
the Officer Commanrding-in-Chief, 
the Command, remove from & 
Board apy military officer nominat- 
ed a member of the Board who is, 
in the opinion of the “Officer 
Commanding the station, unablé 
to discbarge his duties as member 
of the Board and has failed to 
resign his office,” 
5,--Amendment of section 35, Act H of 
section 35. of the 


1924. 

Jn subsection (1) of | 
said Act, after the word, brackets and 
figure “sub-section (1) the words, brackets, 
figure and letter “or under sub-section2A )” 
shall be inserted. . Le mah 

6. Amendment of section 186, Act IT of 
1924. aera ve 
In clause (6) of section 186, of the said 
Act, for the words “in any specified area 
or arees” the words “in the canionment or 
any part thereof” shall be substituted. 

7. Amendment of section 188 Act Il of 
1924, 

In section 188 .of the said Act, for the 
word “building” the word “structure”ehall 
be substituted. 

8. Amendment of Schedule V, Act II 
of 1924, 

In, Schedule V to the said Act, the entry 
relating to section 137 shall be omitted. 


—_—— 


ACT No. XXXII of 1940 


THE REPEALING AND AMENDING ACT,1940 


Received the assent of the Governer-General 
on the 27th November, 1940, and is published in 
the Gazette of India, Part IV, dated November 30, 
1940. 

An Act to repeal certain,enaciments and 
to amend certain other enactments. 


Whereas it is expedient that the enact- 
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ments spectfied in the First Schedule, 
which are spent or have otherwise become 
unnecessary, or have caased to be in 
force otherwise than by expressed specific 
repeal, should be expressly and spécifically 
repealed; y 

And whereas it is expedient that certain 
amendments should be made in the enact- 
ments specified in tke Second Schedule; 

It is hereby enacted as follows :— 

Short title. 

This Act may be called the Repealing 
and Amending Act, 1940. 

2. Repeal of certain enactments. 

The enactments specified in the First 
Schedule are hereby repealed to the extent 
mentioned in the fourth column thereof, 

3. Amendment of certain enaciments. 

The enactments specified in the Second 
Schedule are hereby amended to the extent 
and in the manner mentioned in the fourth 
column thereof, 

4. The repeal by this Act of any enact- 
ment shall not affect any Act or Regulation 
in which such enactment has been applied, 
incorporated or referred to; 
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and this Act shall not affect the validity, 
invalidity, effect o¢ consaquenses of any- 
thing already done or suffered or any right, 
title, obligation or liability already acquired, 
accrued or incurred, or any remedy or 
proceeding in respect thereof, or any release 
or discharge of or from any debt, penalty, 
obligation, liability. claime or demand ‘or 
any indemnity already granted, or the proof 
of any past act or thing; oe 


ner shall this Act affect any principle or 
rule of law, or established jurisdiction, 
form or course of pleading, practice or, 
procedure, or existing usage, custom, pri- 
vilege, restrictjon, exemption, office or 
appointmeyt, na withstanding that the same 
respectively may have*been in any manner 
affirmed, recognized or derived by, in or 
from any enactment hereby repealed; 


nor shall the repeal by this Act of any 
enactment revive ur restore any jurisdice 
tion, office, custom, liability, right, title 
privilege, restriction, exemption, usage, prace 
tice, procedure or other matter or thing not 
now existing or in force. 





THE FIRST SCHEDULE. 
REPEALS. 
(See section 2.) 








. XX ` Hx-King Thebaw's Act, 1895 











Year. No. Short title. Extent of repeal. 
1 2 3 4 
——_— | | Tamanan ani aranana — re edie 
Acts of the Governor-General tn Counsil. 
1836 XX | The Batwaras Act, 1836 The whole in any areas where not already 
specifically repealed. 
1837 XXVII | The Bombay Salt Works Act, 1837 The whole in any areas where not already 
7 specifically repealed. 
1838 XI | The Bengal Ameens Act, 1838 The whole in any areas where not already 
specifically repealed, 
1838 XVIII | The Bombay Sureties Act, 1833 ee | The whole. 
yi e 
1848 XVIII | The Nawab of Burat Act, 1848 me | The whole in any areas where not already 
specifically repealed. 
: 1858 | XXXVII | The Nawsb of Carnatic Act, 1858 a | The whole, 
1859 XIV | The Summary Dispossession Act, 1859 asa | The wholein any areas where not already 
specifically repealeti. 
1868 XIII The King of Oudh’s Act, 1868 eea | The whole, > © 
1873 #KVII The Nawab Nizam's Debts Act, 1873 ooa | The whole, i 
a e 
1895 The whole. ° 
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THE FIRST. SOHEDULE—ceoneld. 
, REPRALS. 
(See section 2.) d 


SS SSeS 


| = | naak — 


1931 


1931 
1933 


"1938 | 


+ 1936 


1936 | 


` 61936 


1936.|.° 
1936 | 


* 1936 
"` 1936 
- 1936 


1936 
1936 


1936 
1936 
1936 
1936 


1936 


1030, 


1867 


i No. . Short tite, Extent of repeal, 
2 3. i 4 Hi 














Acts ofthe Indian Legislature.. 


: 1 The Punjab Oriminal Procedure Amendment 


f (Supplementary) Act, 1931 ‘The whole. 

XIV | The Salt (Additional Import Duty) Act, 1931... The whole. 

XXIV |. The Indian Tea Control Act, 1933 ooo. | The whole. 
XVII | The Indian‘ Wireless Telegraphy Act, 1933... | Section 9,and in section 10(2) the word 
`~ “and” at the end of clause (v) and the 

< f whole of clause (vi) 
I | The Salt Additional Import Duty (Extending) 

, Act, 1936 . | The whole, 

` VI | The Cochin Port Act, 1936 The whole. 

s: VII | The Indian Aircraft (Amendment) Act, 1936 |.. "| The whole. 

< VHI | The Factories (Amendment) Act, 1936 ~ | The whole. 


JX | The Indian Lac Cess (Amendment) Act, 19368....| The whole. 
` X | The Indian Tarif (Amendment) Act, 1936 .. | The whole, 
XI | The Indian Mines (Amendment) Act, 1936... | The whole, 
XII | The Indian Tariff (Second Amendment) a 


1936 The whole, 
XIIL | The Indian Tea Cess (Amendment) Act, 1936... | The whole. j . 
XV | The Indian Rubber Control (Amendment) Act, 
1936 The whole. 





XVII | The Indian Tea Control (Amendment) Act, 1936 The whole, 
XIX | The General Clauses (Amendment) Act, 1936. - | The whole, 
XX | The Chittagong Port (Amendment) Act, 1936... | The whole, 
XXI | The Code of Civil Procedure (Amendment} ) Act, 
1936 se | The whole, 
t XXIV ' The Cantonments (Amendment) Act, 1936" ... ' The whole. 





Act of the Governor-General. 


The Indian Finance Act, 1936 < , Inthe long title and preamble, the words 
i oar ve : and figures “to fix the duty on salt 
IN . |. manufactured in, or imported by land 
A 3 into, certain parts of British Indis, to 
fix maximum rates of postage under the 

Indian Post Office Act, 1898, and", 


Sections 2 and 3 and Schedule I. 


Act of the Governor of Bombay in Council, ° 


e 
e 
The Bombay City Sanitary Regulation Act, 
1867 . So.muchof the Act as relates to any matter 


: included in the Federal Legislative 
s : i List. 


VI 





Regulations made by the Governor-General i in Council. 17 oem 


VIII | The Andaman and Nicobar Islands Land-tenure 
. (Amengment) Regulation, 1936 ' | The whole, 
IK .| The Siad Laws (Amendment) Regulation, 1926 The whole, 
X | The Sind Laws (Second Amendment) Regula- 


tion, 1936 The whole. 
xı The oo Lawe (Amendment) Regulation, i 


The whole, : 
XV The British Baluchistan Laws dnih a oe 
: s Ragulation, 1936 ' The whole. 
ee 
. bl e ° 
. ` e z ° 
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: THE SECOND SCHEDULE. ; 
f AMENDMENTS, i 
; - . (See section 3.) 


Short title. 
1 2 3 


e : 
lianan di pn 
i 

















Acts of the Governor-General in Council. 
e.. | For claude (27b) of section 3 the following 


x ( The General Olauses Act, 1897 


XVI | Indian Registration Act, 1908 


The Indian Electricity Act,.1910. - 
The Administrator-General's Act, 1913 © ua 





The Indian Companies Act, 1913 sie 








| In section 52 the word 


Amendments. 
e 


4 





Saen 


clause shall be substituted, namely:—- 
(27b) ‘Indian State’ ghall mean an 
territory, not being part of Britieh 
India, which His Majesty recognises 
as being such a State whether 
descriBed as a State, an state, a 
dégir of otherwjse:”, è 
In section 29 (1), for the words and figures 
“other than a document referred to in 
section 28, and a copy of a decree or 
order” the words and figures “not 
being a dgcument referred to in 
section 28 or a copy of a decree or 
order” shall be substituted, 
“Indian” 
be gu 5 malt 
In section 33, for the word “ resid n 
the word “division” shall b substitat. 


ed, 
In sub-sections (1) and (8) of secti 
the word “Indian” shall be e 
In sub-section (6) of section 2080, for the 
words and figures “Indian Arbitration 
Act, 1899,” the words and figures “Arbi. 
tration Act, 1940,” shall be substituted, 


Acts of the Indian Legislature. 


_ VIII | The Delhi University Act, 1922 - 


VI a Cantonments (House-Accommodation) Act, 
2 2 oe 


XIV | The Indian Cotton Cess Act, 1923 = 


1924 11 | The Cantonments Act, 1924 





1937 | VI The grbitration (Protocol and Convention) Act, 
1937 Se 


1937 XVIII Sho Mindy Women’s Rights to Property Act, 


1937 KIK The Arya Marriage Validation Act, 1987 


In sub-secion (2) of [section 46, for the 
figures “1897” the figures “1925” shall 
be substituted. 

In sub-section (3) of section 36, 
word “Authority” the word 

- shall be substituted. 

In clause (Ja) of section 4 the words 
“in agricultural matters” shall. be 
omitted. 

In sub-section (5) of section 73, for the 
words “every transfer on devolution" 
the words “every transfer or devolu- 

i on See 

n clause (a) of sub-sectiun (2) of secs 
tion 254, for the words “on els 
them" the words “to any one of them" 
shall be substituted, 


fog the 
“Board” 


Ld 
In section 3, for the words and fi 
“Indian Arbitration Act, 1899 the 
words: and figures “Arbitration Act 
1940” shall be substituted, 4 


Acts of the Central Legislature. ` 


In sub-section (2) of section l, the words 
“including British Baluchistan afd the 
Sonthal Parganas but excluding Burma’ 
shall be omitted. be 

In sub-section (2) of section 1, the words 
‘including British Baluchistan and the 


Sonthal Parganas” shall be omitted, 

















J4 _ JOURNAL 19110 
THE SECOND SOHEDULE—coneld. ° 
i AMENDMENTS. ; 
(See seciion 3.) . s 
nA a a 

Year. No. Short title. Amendment, | 

1i 2 ° | 3 4 

4 Regulation made by the Governor-General in Council. ; . 

1913 II | The British Baluchistan Laws Regulation, 

ot | 1913 ... | In Schedule I, for the item— 


“1934 | XXXIV (The Indian | Section 5 
Tariff Act, | only.” 
e ° 1932, È 





the following item shall be substituted 


namely:—: 

61934 | XXXII The Indian |Section 5 
Tarif Act, | only.” 
1934, 











Regulation made by the Governor-General. 


“1939 
1939 


ACT No. XXXIII of 1940. 


THE INDIAN REGISTRATION (AMENDMENT) 
ACT, 1940. 


` Received the assent of the Governor-General on 
the 27th November, 1940, and is published in the 
Gazette of India, Part IV, dated November 30, 
1940. 5 

An Act further to amend the Indian 
Registration Act, 1903, for certain pur- 
poses. e 


Whereas it is expedient further to 
amend the Indian Registration Act, 1903, 
for purposes hereinafter appearing ; 
| It is hereby enactedas follows :— 

1. Short title. 

This Act may be called the Indian Re- 
gistration (Amendment) Act, 1910. 

2. Amendment of section 18, Act XVI 
of 2908. , ` | ; 

In section 180f the Indian Registration 

- Act, 1908 (hereinafter referred to as the 


VI | The British Baluchistan Oriminal and Civil | 
Justice and Laws Extension Regulation, 


— | In clause (c) of section 3, for the itefi— 








“1934 | XXXIV | The Indian | Section 5 
; Tariff Act, | only.” 
1932, 
the following item shall be substituted, 
namely:— 
“1934 | XXXII |The Indian | Section 5 
aan Act, | only.” 
4, 














said Act), after clause (c) the following 
clause shall be inserted, namely : — 


“(cc) instruments transferring or assign- 
ing any decree or order of a Oourt 
or any award when such decree or 
order or award purports or operates 
to create, dectare assiga, limit or 
extinguish, whether ia present or 
in future, any right, title or in- 
terest, whether vested or contingent, 
of a value less than one hundred 
Tupees, to or in immovable pro- 
perty;". 

3. Amendment of section 28, Act XVI 

of 1908. 

In section 28 of the said Act,— 

(a) for the word, brackets and letter “and 

(d)? the words, brackets, letters 
and figures (4) and (e), section 17, 
sub-section (2),dn eò far as such 
document affects immovable proe 

e - perty.” shall be substituted ; and 

s | 
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(b) for the Word, breckets and Jetter 
“and (c) the word, brackets and 
letters (e) and (ec)” shall be sub- 

E stituted. e 


ACT No. XXXIV of 1940. 


THE CODE OF CIVIL PROCEDURE, 
(AMENDMENT) ACT, 1940 
e 


Received the assent of the Governor-General on 
the 27th November, 1940, and is published in the 
Gazette of India, Part IV, dated November 30, 1940. 


An Act further to amend the Code of Ciil 
Procedure, 1908., 2 


Whereas it is expedient further to amend 
the Oode of Civil Procedure, 1908, for the 
purposes hereinafter appearing ; 

It is hereby enacted as follows :— 

1. Short title. 

This Act may be called the Code of 
Oivil Procedure, (Amendment) Act, 1940, 

2. Amendment of section 29, Act V of 
1808. 

(1) In section 29 of the Code of Givil 
Protedure, 1908(hereinafter referred to as 
the said Code) ,— 

(a) in the . paragraph preceding the 
proviso— 

(i) after the word “Summonses” the 
word “and other processes” shall 
be inserted : 

(ii) for the words “had been" the 
words “were summonses” ghall 
be substituted ; and 

(b) in the proviso— 

(i) after the word “summonses” the 
words “or processes” shall be ine 
serted ; 

(it) for the words “by whose Courts 
a summons is” the words “of the 
Province in which such summon- 
ses or processes are’ shall be 
substituet ; 

(iii) for the words “Oourts of the Pro- 
vince” the words “such Courts” 
shall be substituted. - 

(2) : The substitution made in the said 
Code by sub-clause (iii) of clause (b) of 
sub-section (1) and the substitation so 
made by sub-clause (iz) of the said clause 
with the omission of the words “or processes” 
shall be deemed to have taken effect on 
the lst day of April, 1937. 

3. Amendment of section 48, Act V of 
1908, . 

In clause (b) of sub-section (2) of sestion 
48 ofthe said Code, for the figures and 
words “180 of the Second Schedule to tke 
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Indian Limitation Act, 1577" the figures 
and words “183 of the First Schedulé to 
the Indian Limitation Act, 1908" shall be 
substituted. 


—_—_——- 


ACT No. XXXV of°1940. 


THE CODE OF CRIMINAL PROCEDURE 
(AMENDMENT) ACT, 1940. 


Received the assent of the Governor-General on the 
27th November, 1910, and is published in the Gazette 
of India, Part IV, dated November 30, 1940. 

An Act further to amend the Code of Crimi- 
nal Procedure, 1838, 


Whereas it Je expedient further to amend 
the Code of Criminal Procedure, 1898, for 
the purpose hereinafter appearing ; 

Jt is hereby enacted as follows :— 

1. Short title and commencement, 


(I) This Act may be called the Code of 
Criminal Procedure (Amendment) Act, 1940, 
(2) It shall come into force on such date 
as the Central Government may, by notifi- 


catiow in the official Gazette, appoint in this 
behalf. 


ise Amendment of section 503, Act V of 
After sub-section (2) of section 503 of the 


Code of Criminal Procedure, 1898 (herein- 
after referred to asthe said Act), the fol- 


joing sub-section shall be inserted, names 


— 
. 


"(2A) When the witness resides in 
British Burma, the commisgion 
may be issued to any District 
Magistrate or Magistrate of the 
first class within the local limits 
of whose jurisdiction in British 
Burma such witness resides.” 


3, Insertion of new section 508A in Act 
V of 1898. 

After section 50 of the said Act the fof 
lowing sectioa shall be inserted, namely :— 


“508A. Application of this Chapter to 
commissions issuedin British Burma, 

The provisions of sub-section (8) of 
section 5! 3, sub-sections (J) and 
(1A) of section 594 and so much 
of sections 505 and 507 as re- 
lates to the execution of a com- 
mission and its return by the 
Magistrate or officer lo whom the 
commission is diretted shall apply 

‘ in respect of‘commissions jasued 
by a Magistrate or Court in 
British Burma undef the law in 

. s e 
e 
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force in British Burma relating 
to commissions for the examina- 
tion of wifnesses, as they apply 
to commissions issued under sec- 
tion 503 or section 506.” 





ACT No. XXXVI of 1940, 


THE INDIAN COMPANIES 
(AMENDMENT) ACT, 1940. 


Received the assent of the Governor-General on the 
27th November, 1940, and is published in the Gazette 
of India, Part IV, dated November 30, 1940. 


An Act further to amend the Indian Com- 
panies Act, 1913. : 

Whereas it is expediegt further to amend 

the Indian Companies Act, 1913, for the 


' purpose hereinafter appearing ; 


It is hereby enacted as follows :— 

1. Short title and commencement. h 

(1) This Act may be called the Indian 
Companies (Amendment) Act, 1940, 

(2) It shall come into force on such 


‘date'as‘the Central Government may, by 


notification in the official Gazette, appoint. 


2. Insertion of new section 244B Mm Act 
VII of 1913. 

‘aftet section 244A of the Indian Oom- 
panies Act; 1913, the following section shall 
be inserted, namely :-— 

"944B. Unclaimed dividends and undis- 
tributed assets to be paid to companies Liquida- 
tion Account. 

(1) Where any company is being wound 
up, ifthe liquidator hasin his hands or 


‘under his control any money of the com- 


patty representing unclaimed dividends 
payable to any creditor or undistributed 
assets refundable to any contributory which 
have remained unclaimed or undistributed 
for six months after the date on which 
they ‘became payable or refundable, the 
liquidator shall forthwith pay the said 


P š (To be continued) 
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money into the Reserve Bank of India to 
the credit of the Central Government in 
an account to’ be called the Oompanies 
Liquidation Account, and the liquidator 
shally on the’ dissolution of the company, 
similarly pay into the said account any 
money representing unclaimed dividends 
or undistributed assets in his hands at 
the date of dissolution. Re 

(2) The liquidator shall, when making 
any ‘payment referred to in sub-section (1), 
furnish to such officer as the Central Gov- 
ernment may appoint in this. behalf astate- 
mentin the prescribed form setting forth 
in respect of all sums included in such 
payment the nature of the sums, the names 
and last known addresses of the persons 
entitled to participate therein, the amount 
to which each is entitled and the nature 
of his claim thereto, and such other parti- 
culars as may be prescribed. . 

(3) The receipt of the Reserve Bank 
of India for any money paid toit under 
sub-section (Z) shall be an effectual dis- 
charge of the liquidator in respect thereof. 

(4) Where the company is being wound 
up by the Court, the liquidator shall nfake 


the payments referred to in sub-section (J) : 


by transfer from the special banking ace 
count referred toin sub-section (3) of sec: 
tion 244A, and where the company is 
wound up voluntarily, or subject to the 
supervision of the Court, the liquidator 
shall, when filing a statement in pursuance 
of sub-section (1) of section 244, indicate 
the sum of money which is payable to 
the Reserve Bank of India undersub-sec- 
tion (1) which he has had in his hands or under 
his control during the six months preced- 
ing the date to which the said statement is 
brought down, and shall, within fourteen 
days of the date of filing the said siat,- 
ment, pay that sum into the Companies 
Liquidation Account, 





REVIEW. 


- Bihar Digest —PuBLissep BY BIHAR Rg- 
ports,—The above Digest contains all the 
cases of the Patna High Court, Federal Court 
and the Privy Council decided during the 
period of 1934-1940. The arrangement of the 
Digest is very satisfactory from the point 
of view of a busy lawyer. Jt is not a con- 
solid@ated: index giving the headnotes verba- 
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(5) Any person’ claiming to be entitled 
to any money paid into the Oompanies 
Liquidation Accoant in purguance of this 
section may apply to the Court for an order 
for payment thereof, and the Oourt, if satis- 
fied that the: person claiming is entitled, 
may make an order for the payment to 
that person of the sum due: 

Provided, that before making such order 
the Court shall cause a notice to be served 
on such officer as the Oentral Government 
may appoint in this behalf calling on the 
officer to show cause within one month 
from the date of the service of the notice 
why the order should not be made. 

(6), Any money paid into the Companies 
Liquidation Account in pursuance of this 
_ Section, .which remains unclaimed theres 

after for a period of fifteen years, shall 

be transferred to the general revenue ac- 
count of the Central Government ; but any 
claim preferred under sub-section (5) to 
any money so transferred shall be allowable 
as if such transfer had not been made, the 
order for payment on such. claim being 
treated as an order forrefund of revenue, 

(7) Any liquidator retaining any money 
which should have been paid by him into 
the Companies Liquidation Account under 
this section shall pay interest on the 
amount retained at the rate of twenty per 
cent. per annumeand shall also be liable 
to pay any expenses occasioned by reason 
of his default, and, where the winding up 
is by or under the supervision of the Court, 
he shall also be liable to disallowance of 
all or such part of his remuneration as the 
Oourt may think just and to be removed 
from his office by tne Court. 

_ (8) Nothing in this secticn shall apply 
in relation to companies with objects con- 
fined to a single province which are not 
trading corporations". 

hi e 
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ACT No, XXXVII of 1940 
THE WAR DONATIONS AND INVESTMENTS 
(COMPANIES) AGT 1940 


. Received the gssenteof the Governor-General on the 

27th November” 1940 and 4s published in the 

Gazette of India, Part IV, dated November 30, 
40. 


An Act to enable companies in British 
India to make donations to public funds 
formed, and to make investments in Govern- 
ment loans floated, forthe purpose of.assist- 
ing theprosecution of the present war. 


Whereas itis expedient to enable com» 
panies in British India to make donations. 
to public funds formed, and to make in- 
vestments in Government loans fioated, for 
the purpose of assisting the prosecution of 
the present war; 


And ^ whereas it is also expedient to 
Temove doubts as tothe legality of such 
donations and investments where already 
made; f 

It is hereby enacted as follows :— 

1. Short title. 

This Act may be called the War 
tions and Investments (Oompanies) 
1940, 

2. Interpretation. 

In this Act “Government loan” includes 
a loanfloated by the Government of the 


Dona- 
Act, 


United Kingdom. 


3. Power of companies to make donations 
and investments. 

Any company formed and registered 
under the Indian Companies Act, 1913, or 
under the Indian Companies Act, 1882, 
or under the Indian Companies Act, 1866, 
or under any Actor Acts repealed thereby 
may, notwithstanding anything contained 
in the Indian Companies Act, 1913. and 
notwithstanding that the memorandum of 
association or the articles of ‘asssviation 
of the company do not . enable it so 
to do, by special resolution authorise 
the making of a donation from the com- 
pany’s assets to a public fuad formed, or 
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the making ofan investment of the com- 
pany’s asseis in a Government loan floated, 
for the purpose of assisting the prcsecu- 
tion of the present war. É 

4. Validation of donations and ‘investe 
ments already made. 

Any donation to a public fund formed, 
and any investmentin a Government loan 
floated, forthe purpose of assisting the 
progecatién of the present war made by 
any company to which this Act applies 
between the 3rd day cf September, 1939, 
and the commencement of this Act shall 
be as valid in all respects as if it had 
been madein accordance with the provisions 
of section 3, and after the? commencement 
of this Act, 5 Ss 
5, Decision of doubts. 

If any question arises whether for the 
purposes of this Act aloan isa Govern- 
ment loan floated for the purpose of assiste 
ing the prosecution of the present war 
or whether a fund: is a public fund 
formed for the purpose of assisting the 
prosecution of the present war, the question 
shall be decided by the Oentral Gov&rn- 
ment whose decision shall be final. 





ACT No. XXXVIII of 1940 


THE RESERVE BANK OF INDIA (THIRD 
pi AMENDMENT) ACT, 1940, 


Received the assent of the Governor-General on the 
27th Nosember 1940, and _is published in the 
Gazette ‘of India, Part IV, dated November 30, 
1940. o a 

An Act further to amend the Reserve Bank 
of India Act, 1934. : 


Whereas it is expedient further to 
amend the Reserve Bank of India Act, 
1934, for the purpose hereinafter appear- 
ing ; 

It is hereby enacted as follows :— 

11. Short title, 

. This Act may, be called the Reserve 
ma of India (Third Amendment) Act. 
1940. 

2. Amendment of section 42, Act II of 
1934. ` 

, After sub-section (3) eof section 42 of 
the Reserve Bank of India Act, 1934, the 
followigg .sub-section shall be inserted, 
namely :— 

, (34) When ‘under the - provisions of 
sub-seetion (2) penal interest at the in- 


creased rate of five per cent. above the ` 


bank rate has become payable by a sche- 
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duled bank, if theteatter onthe day fixed 
for the next return the balance held atthe 
Bank is still below the-prescribed minimum 
as disclosed by this return,— - 

(a) “every director and any managing 
agent, manager orsecretary of the 
scheduled bank, who is knowingly 
and wilfully a party to. the de- 
fault, shall be punishable with fine 
which may extend to five’ hund- 
red rupees and with a further 
fine which may extend to five 
hundred rupees for each subse- 
quent day on which the default 
continues, and > 

“ (b) the Bank may prohibit the scheduled 
bank. from receiving after the said 
day any fresh deposit, 

and, if default is made by the scheduled 
bank in complying with the pro» 
hibition referred toin clause (b), 
every director and officer of the 
scheduled bank who is knowingly 
and wilfully a party to such 
default or who through negligence 
or otherwise contributes to sueh 
default shall in respect of each 
such default be punishable with 
fine which may extend to five 
hundred rupees and with:a fur- 
ther fine which may extend: to 

. five hundred rupees for each day 
after the first on which a deposit 
received in contravention of such 
prohibition is retained by the 
scheduled bank, .- eae 

Erplanation.-—In this sub-section 

“offcer” includes a managing agent, mana- 
ger, secretary, branch manager, and 
branch secretary.” 


————— 


ACT No. XXXIX-of 1940 


THE MOTOR SPIRIT (DUTIES) 
AMENDMENT ACT, 1940 


Received the assent of the Governor General: on 
the 27th November. 1940, and is published in the 
Gazette of India, Part IV, dated November 30, 
1940, 

An Act further to amend the Motor Spirit 
(Duties) Act, 1917. 


Whereas it is expedient further to amend 
the Motor Spirit (Duties) Act, 1917, for the 
purpose hereinafter appearing ; 

It is hereby enacted as follows :— 

1. Short title. . za 
. This Act may be called the Motor Spirit 
(Duties) Amendment Act,.1240 


1941 
2. Amendment of section 2, Act II of 
1917, 


In section 2 of'the Motor Spirit (Duties) 
Act, 1917, for the definition of motor spirit 


the following shall bê substituted, 
namely :— . 
_ “Motor spirit” means— 

(a) any inflammable hydrocarbon 


e , (including any mixture of hydro- 
` carbons or any liquid containing 
e hydrocarbons) which is capable 
of being used for providing reason- 
ably efficient motive power for any 
form of motor vehicle, and 
(b) power alcohol, that is ethyl alcohol 
of any grade (including such 
alcohol when denatured or other- 
wise treated) which, either by 
itself or in admixture with any 
such hydrocarbon, is capable of 
being used as aforesaid,’ 





- ACT No. XL of 1940. 
THE INDIAN INGOME-TAX (AMENDMENT) ACT 
ki 1940. 


> 


Received the assent of the Governor-Geaeral on 
the 3rd December, 1940, and is published in the 
ae of Indie, Part IV, dated December 14, 


An Act further to amend the Indian 
Income-tax Act, 1922, and to make certain 
transitory provisions with respect to the 
operation of that Act on the coming into 
force of Part II of the Indian Income-taz 
(Amendment) Act, 1939. 


Whereas it is expedient further to amend 
the Indian Income-tax Act, 1922, for the 
purposes hereinafter appearing, and to 
make certain transitory provisions with 
respect to the operation of that Act on 
the coming into forge of Part II of the 
aman Income-tax (Amendmert) Act, 
1939 ; 

It is hereby enacted as follows :— 

1. Short title, 

This Act may be called the Indian In- 
come-tax (Amendment) Act, 1940. 
ea Amendment of section 2, Act XI of 
1922. 

For clause (6) of section 2 of the Indian 
Incomertax Act, 19/2 (hereinafter referred 
to as the said Act), the following clause 
shall be substituted, namely : 

‘(6) “company” means a company as de» 
fined in the Igdian Companies Act, 1913, 
or formed in pursuance of an Act of 
Parliament or of Royal Charter or Letters 
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Patent, or of an Act of the Legislature of 

a British possession or of a law of an 

Indian State, and ificludes any foreign 

association, whether incorporated or not, 

which the Oentral Board of Revenue may, 

by general or special order, declare to be 

a company for the purposes of this Act;’ 

“3. ° Amendment of section 3, Act XI of 

1922, 

(1) In section 5 of the said Act,—. | 

(a) in sub-section (8), the words’ “for 

* any area” shall be omitted ; 

(b) in sub-sections (4) and (5), for the 
words “and of such incomes or 
classes of income and” the words 


“or of guch incomes of classes 
of income or” shall be sub- 
stitifted ; ° 


(c) in sub-section (4), for the words 
“and, where two or more Appel- 
late Assistant Commissitners have 
been appointed for the same area” 
the following words shall be sube 
stituted namely :— cr, ak 

“and, where such directions have as» 
signed to two or more Appellate 
Assistant Commissioners of In- 
comertax, the same persons or 
classes of persons or the same 
incomes or clases of income or 
the same area”; 

(d) in sub-section (5), for the words 
“and, where two or more Inspecte 
ing Assistant Commissioners of 
Income-tax or Income-tax Officers 
have been appointed for the same 
area" the following words shall be 
substituted, namely : == e i 


“and, where such directions have AS- 
signed to two or more Inspecting 
Assistant Commissioners of In- 
come'tax or Income-tax Officers, 
the same persons or classes of 
persons or the same incomes or 
classes,of income or the same 
area "5 

i b-section (6), for the words 
2 Sand for such area” the words 
“or such area” shall be substituted, 

the words “within the specified 
area” shall be omitted, and after 

the words “specified classes of 
persons or classes of income” the 
words “or area’ shall be ine 

<. 


serted ; 


ft ub-section (7) the following 
oe aereoa shall be’ inserted, 


namely :— | | š 
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ca MWA), Tle Commissicner of, Income- , masimum erate, tha. person Tese 
-. -, tax may transfer any case from 


ponsible for paying any income 
ee one Income+tax Officer sutor- referred to in ‘this sub-section 


<: + „dinate to him to another, ard. shall, until such certificate is cane 
e+... the Central Board of Revenue l celled “by the Income-tax Officer, 
=, . may transfer any case from any i pay the income without deduction: 


_ one Income-tax Officer to an- or deduct the tax at such less rate, 
. other.. Such transfer may be as the case may be: 


mate at any stage of the proe |. Provided further that nothing in this 
, ceedings, and shall-not render sub-section shall apply fo any 
* necessary the re-issue .of any 


payment made in the course of 
transactions in respect of which 
the person responsible: for making 
the payment is deemed under the 
first proviso to section 43 not to be 


notice already ‘issued by the 
JIncome-tax Officer from whom the 
case is transferred.” 

(2) "The amendments. made by clauses 
(a), (b), (e), (d) and (e) of sub-section (1) an agent of the payee.’ 
shall be deemed to have taken, effect on the “7. Amendment of section 234, -Act XI of 
lst day of April, 1939, 1922, 


-4. Insertion of headings ages seciion 9, In sub-section (1) of séetion 23A of the 
and amendment of section 5A of .Act XI of said Act,— 


1922- . (a) after, the words “in general meet- 
After section 5 of the said Act the ing” the words “increased by any 

following headings shall be inserted, income-tax payable thereon’ shall 

namely :— be omitted ; 

“OHAPTER IPA. (b) after the words “the assessable ins 


come of the company of that pre- 
-APPELLATB TRIBUNAL.” vious year” the words `"as ve- 


. duced by the amount of income- 
and au pnb section (3) 2 nea a “tar and super-tax payable by the 

TE aiad. PEEP OR. E 9 company in respect thereof” shall 
substitu ` be inserted ; 

5. Amendment of section 9, Act XI of (c) after the words “as computed - for 
1922. income-tax purposes” the words 
- In subesection (1) of section 9 of the “and reduced by the amount of 
said Act, in clause (vii), for the words incomertax and super tax pays 
“the net annual value after deducting the able by the company in respect . 
foregoing allowances”, in both places where `` thereof" shall be inserted ; 
they occur, the words “the annual valuo” (d) in the first proviso, the words “of 
shall be substituted. - the assessable incoms”, in both 

6. Amendment of section 18, Act XI of places where they occur, shall be 
1922. i omitted ; 


To sub-section (34) of section 18 of the 
sdid Act the following provisos shail be 
added, namely :— 

“Provided that where the person so pay- 
able is a British subject as de- 


(e) in the second proviso, the words 
“as reduced by the amount of 
incomertax nd super-tax payable 
by the compang iu respect there- 
of” shall be inserted after the 


fined in section 27 of the British words “fifty-five per cent. of the 
Nationality and Status of Aliens assessable income of the come 
Act, 1914, or a subject of a State pany” and shall also be added at 
roe in India or Burma, and the In- the end.of the proviso, 
3 cometax Officer gives a certificate 8, Amendment of section 28, Act XI of 


in writing (which certificate he 1922. 

shall give in every proper case on In the proviso to sub-section (1) of 

the applicatién of the assesses) section 28 of the said Act, after clause (e) 

that to the best of his belief the the following glana shall be added, 
® total world income of such Person namely 

will be less than the minimum “(d) “when the person liable to penalty 

liable to income:tax or that his is a registered Grm, or an un- 
° tothl income will be liable to a - registered firm treated under 

rate of income-tax less than the: . section 23 ©, (b) asa registered 


_ firm, se that thé amount of the 
~ ;.Income-tax and super-tax payable 
t+ by the firm itself bas not been 
n determined, .that amount shall be 
“ha taken to-bé an ambunt equal to 
Ea the tax: which ‘would. have bean 
payable oby: an unregistered firm 
on an income equal .to the firm’s 
total income, and, in the cases 
referred toin- clauses (b) and (e', 
e the amount of theincome-tax and 
super-tax which would have been 
avoided if the income as return- 
ed had been atcepted as the 
correct income, shall be taken to 
be. the different pbstween th 
amount of the tax which woul, 
have been payable by an unre» 
gistered firm on an income equal 
to the firm’s total income and 
the amount of the tax payable 
by an unregistered firm on an 
income equal to the income of the 
firm as actually returned by the 
firm,” 


Q. Amendment of section 58B, Act XI of 
After sub-section (3) of . section 58B of 
the said Act the following sub-section shall 
be inserted, namely :— . n 

“($A) An order according recognition to 

a provident fund shall not, unless 
the Commissioner otherwise directs, 
be affected by the fact that the 
fund is subsequently amalgamated 
with another provident fund on the 


occurrence of an amalgamation ` 


of the undertakings in connection 


with which the two funds are - 


maintained, or that it subsequently 
absorbs the whole or a part of 


another provident fund belonge ' 


ing to an undertaking which is 
wholly or, in °part transferred to 
or merged in the undertaking of 
the employer maintaining tho. first 
mentioned fund.” 


10. Amendment of section 580, Act XI 
_ of 1922, 
(1) In sub-section (1) of section 550 of the 
said Act,— 
(a) to clause (a) the following proviso 
shall be added, namely :— 


“Provided that the Commissioner may, 
if he thinks fit. and subject 
to sueh conditions, if any, as 
he thinks proper to attach to 
the recognition, accord recegni- 

e 
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tion, to a fund maintained by 

an employer whose principal 

place of business is not in British 

India notwithstanding that a 

proportion not exceeding ten 

per cent. of the employees is 
employed outside India.”: 

Th): to clause (b) the following proviso 
shall be added, namely :— 

“Provided that an employes who re» 

tains his employment while 

.°  gerving in His Majesty’s Forces 

or when taken into or employed 

in the national service under the 

National Service (Enropean 

British Subjects) Act, 1940, or 

the Natjonal Service (Technical 

Pefsonnel) Ordinance, 1940, may 

notwithstanding that he receives 

from the employer no salary or 

a salary less than he would 

have received had he not en- 

tered His Majesty’s Forces, or 
been so taken into or employed 
in the national service, con- 
tribute to the fund during his 
service in His Majesty's Forces 
or while so taken into or eme- 
ployed in the national service 

a sum not exceeding the amount 

he would have contributed had 

he continued to receive from 
the employer the same salary 

(including increments, if any) 

as he would have received had 

he not entered His Majesty's 

Forces or been taken into or 

employed in the national 

service.” ; 

(c) in clause (d), after words “cone 
tributions a8 above specified” the 
words “and of donations, if any, 

“received irom the trustees” shall 
be inserted, and for the words 
“contributions and accumulations” 
the words “contributions, donationfs 
and accumulations” shall be substi» 
tuted, 


(2) The amendment made by clauge (b) 
of sub-section (1) shall be deemed to 
have been made and to have taken 
effect on the 3rd day of September, 
1939. è 
11. Amendment of section 61, Act XI of 
1922. 0 9 
In sub-section (1) of seçtion 6l of the 
said Act, after the word “before” the 
words “the Appellate Tribunal er” shdil be 
inserted, _ ° f 


22 ` JOURNAL 


12. Amendment of section 64, Act XI of 
1922, - : A 
‘In clause (b) Of sub-secticn (5) of 
section 64 of the said Act, after the words 
“where by” the words “any direction, 
given or” shall be inserted, and after the 
word and figure “section 5” the words 
brackets, figyres and letter “or in *cOifsee 
quence of any transfer made by him 
under -esub-section (7-A) of section 5” shall 
be inserted. 

13. Amendment of the Schedule, Act XI 
of 1922, % 7 

In the Schedule to the said Act, in rule 9, 
for the words “by a mutual insurance 
company” the words “by,a mutual insurance 
association” shall be sukstityted. 

14. Transitory provisions “with respect to 


operation of Act XI of 1922. 


Notwithstanding the coming into force of 
Part II of the Indian Income-Tax (Amend- 
ment) Act, 1939,— ° sy 

(a) all appeals already duly instituted 
under section 32 of the Indian 
Income-tax Act, 1922, at the time 
when the said Part IL comes into 
force, a . 

(b) all proceedings then pending before 

< the Commissioner in connection 
with the exercise of his powers of 

f revision under section 33, 

- (¢) all applications to the Oommissioner, 
then pending, for reference to the 
High Court under sub-section (2) of 

: _gection 66, and 

(d) all applications to the High Court, 

’ then pending, for the issue of a 

e. requisition to the Oommissioner 
under sub-section (3) of section 66, 

may be continued and disposed of as if 
the said Part IL had not come into force, 
gud the provisions of sub-sections (2), (8) 
(3-A), (4), (5) and (6) of section 66, as sub- 
sisting before the said Part II came into 
force, shall continue to have effect in rela- 
tion to the appeals and proceedings referred 
to in clauses (a) and (b): | 

Provided that where under the provisions 
of section 33 of the Indian Income-tax Act, 
1922, as substituted by the Indian Incomes 
tax (Amendment) Act, 1939, an assessee 
becomes entitled to appeal to the Appellate 


“Tribunal against any, order passed by an 


Appellate Assistant Commissioner under 
section 28 or section 31 in respect of which 
he fas already lodged an appeal to the 
Oommissioner ander section 32 or made any 
application, to the Commissioner for the 
exercises of his powers of revision under 


-section 33, “he may at his option elect. to 


19110 


proceed with his appeal to tbe Commissioner 
or his application, as the case may be, in 
which case he sball losé his right of appeal 
to the Appellate Tribunal, orhe may elect 
to appeal to*the Appellate: Tribunal under 
section 33, in which case his appeal to the 
Commissioner or his application, as the case 
may be, shall lapse. 





ACT No. XLI of 1940 
THE INDIAN SALE OF GOODS (AMENDMENT) 
ACT, 1940. 


Received the assent of the Governor-General on the 
Erd December, 1940, and is published in the Gazette 
of India, Part [V, dated 14th December, 1940. 


An Act to amend the Indian Sale of 
Goods Act, 1930. 

Whereas it is expedient to amend the 
Indian Sale of Goods Act, 1930, for the 
purposes hereinafter appearing ; 

It is hereby enacted as follows— ; 

1. Short title. 

This Act may be called the Indian Sale 
of Goods (Amendment) Act, 1940. e 

2. Insertion of new section 644 in 
Act IIT of 1930. : 

After section 64 of the Indian Sale of 
Goods Act, 1930, the following section shall 
be inserted, namely :— : 

“6ieA, In contracts of sale amount of 
inereased or decreased duty to be added or 
deducted. 

In the event of any duty of customs or 
excise on any goods being imposed, 
increased, decreased or remitted 
after the making of any contract 
for the sale of such goods with- 
out stipulation asto the payment 
of duty where duty wag not charge- 
able atthe time of the making of 
the contract, or for the sale of such 
gocds duty-paid where duty was 
chargeable at that time,— 

(a)-if euch imposition or increase so 
takes effect that the duty or in- 
creased duty, as the case may be, 
or any part thereof, is paid, the 
seller may add so much to the con- 
tract price as will be equivalent to 
the amount paid in respect of such 
duty or increase of duty, and he 
shall be entitled to be paid and to 
sue for and recover such addition, 
and . . 

(b) if such decrease , or temission so 
takes effect that the decreased duty 

„e . only or no duty, as the case may 
e 


1241 ° , 
be, is paid, the buyer may deduct 
so, much from the contract price as 
“will be equivalent to tne decrease 

of duty or remitted duty, and he 

shall not be liable to pay, of be 
oe sued for or in respect of, such 

J deduction.” 

"3. Repeal of section 10 of Act XXXII 
of 1934. ° 

' (1) Section 10 of the Indian Tariff Act, 
1934, is hereby repealed. 

(2) Nothing in the repeal effected by 
sub-section (J) shall affect or be deemed to 
affect— 

(a) any right, ‘title, interest, obligation 


_or liability already acquired, accru- 


“ed or incurred before the commence- 
_ ment of this Act, or 
(b) any’ legal proceedings or remedy in 
respect of any such right, title, 
interest, obligation or liability, or 
(c) anything done or suffered before the 
commencement of this Act. 





‘ACT No. XLII of 1940 
THE EXCESS BROEIS TAX (AMENDMENT) 


Received the assent of the Governor-General on-the 
3rd December, 1940, and is published in the Gazette 
of India, Part IV, dated 14th December, 1940. 

An Act toamend the Excess Profits Tax 
Act, 1940, 

Whereas it is expedient to amend the 
Excess Profits Tax Act, 1940, for the pur- 
poses hereinafter appearing ; 

It is hereby enacted as follows: — 

..1. ‘Short title, commencement and effect. 
: (Z) This Act may be called the Excess 
Profits Tax (Amendment) Act, 1940. 

(2) It shall come into force at once ; but 
its provisions shall We deemed to have 
taken effect on the day on which the Excess 
Profits Tax Act, 1940, came into force. 

- 2. Amendment of section 2, Act XV 
of 1840, - . 

> In clause (21) of section 2 of the Excess 
Profits Tax Act, 1940 (hereinatter referred 
to as the said Act), for sub-clause (b) the 
following sub- clauses shall be substituted, 
namely :— 

“(b) in relation toa business carried on 
‘by a partnership of which one or 
more’ of tLe partners is a body 

. corporate (other than a company 
the dire€tors whereof havea con- 
trolling interest therein), such a 
rate per cent. as is equivalent t-> 
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(4) eigùt per cent. per anhum on so 
much of the average amount of 
the capital employed in the 
business during the chargeable 
accounting period as represents 
the share of any such body 

=. corporate, and 

(ii) ten per cent. per anhum on the 

| remainder of that amount ; 

(e) in relation to a business to which 

e Deither sub-clause (a) nor sub- 
clause (b) applies, ten per cent, per 
| annum: ", 

3. Amendment of section 6, Act XV of 

1940, : 

In sub-section £39 of section 6 of the said 
Act, after theeword’ and figure “section 13” 
the following words shall be inserted, 
namely :— 

“or within the extended period allowed 
by the Excess Profits Tax Officer 
under the proviso to that sub- 
section" . 

and to the sub-section the foliowing proviso 
shall be added, namely :— 

“Provided further that a determination 
on an application under this sub» 
section— 

(a) shall have effect with respect to all 
subsequent chargeable accounting 
periods ; 

(b) shall exclude any further application 
under this sub-section.” 

‘ont Amendment of section 8, Act XV of 

In section 8 of the said Act,— 

(a) in sub-section (3), after the werds 
“in computing the capital employed 
in the business after the change”, 
and in sub-section (4), after the 
words “in computing the capital 
employed in the resulting business” 
the following words shall be insert- 
ed, namely :— 

“and in considering, for the purposed 
of computing the profits of, and 
the capital employed during, any 
chargeable accounting period, 
whether any and, if so, what 
deductions are to be made in 
respect of depreciation of build- 
ings, plant and machinery,”; 

(b) in sub-section t5), the words “subject 
to any necessary modifications” 
shall be cmitted ; - @ 

(c) in sub-section (6), the words “subject, 
however, to such modifications 
(including modifications as respects 
the computation of capital) as he- 

e A $ e 
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may consider just” shall be (b) one of those compafies is a sub- 
. omitted; < f sidiary of the other, or both are 
(d) after sub-section (7) tke following subsidiaries of a third company ; 
sub-section shall be added, and e oe . e 
namely: — : (ch no interest is- payable in respect of 


“(8) Where— E my 
(a) a business is, by virtue of sub sec- 
tion%2) or sub-section (3), deemed 
not to have been discontinued ; or 
(b) å business is, by virtue of sub- 
section (4), to be treated as if it 
had been in existence throughout 
the period during which there was 
in existence any other business ; or 
(c) a business is, by virtue of sub» 
section (5), to,b&8 treated as a con- 
tinuation, of another*business ; or 
(d) any person who is carrying on a 
business after a transfer is treated, 
by virtue of sub-section (6), as 
having carried on the business as 
from a date before the transfer, 
the provisions of this Act relating to the 
computation of profits and capital 
for the purposes of excess profits 
tax shall, both as respects the 
standard period and any chargeable 
accounting period, have effect sub- 
ject to such modifications, if any, 
as the Excess Prcfits Tax Officer 
may think just, and the Hxcess 
Profits Tax Officer may make such 
alterations in the periods which 
_ would otherwise be the chargeable 
accounting periods of the business 
as he thinks proper: 
|... Provided that ifthe Excess Profits Tax 
i Officer makes any such modifica- 
tions and the ‘person carrying on 
the business is dissatisfied with 
the modifications so made, or if the 
person carrying cn the business is 
dissatisfied with the refusal of the 
Excess Profits Las Officer to make 
° any such modiĝcations, he may, at 
any time before the expiry of forty- 
five days from the date on which 
the or@er of the Excess Profits Tax 
Officer is communicated to him, 
appeal to the Board of Referees 
through the Excess Protits Tax 
_ Officer.”” 
5, Amendment of section 9, Act XV of 
940. 
Afeer sub-section (J) of section 9 of the 
said Act the fgllowing sub-section sball be 


the debt, but the circumstances in, 
which the debt camèė, into existence 
or is allowed to continue to exist 
are such that the debt reptesents 
in substance capital employed in 
the business of the debtor company, 
the capital of both companies 
shall be computed asif the debt 
did not exist.” 

6. Amendment of section 12, Act XV of 

17940, K | i 

n ln sub-section (2) of section 12 of the said 

ct,— . 

(a) for the words “to the extent that such 
profits arose in the said country" 
the words “tothe extent to which 
such profits are liable to excess 
profits tax under- this Act’ shall be 
substituted ; 

(b) in the proviso, for.the words “‘charge- 
able accounting period”, where 
those words occur for the second 
time, the following shall be sube 
stituted, namely:— ` ` 

“previous year (as determined for that 

business for the purposes of the 
“ Indian Income-tax Act, 1922)”. 
mer Amendment of section 17, Act XV of 

40, 

For the second proviso to sub section 
(1) of section 17 of the said Act the followe 
ing shall besubstituted, namely :— 

“Provided further that no appeal shall 
lie under this section against any 
apportionment made by the Excess 
Profits Tax Officer under the 
proviso to sub-section (5) of section 
8, against any modifications made 
by the Excess Profits Tax Officer 
under sub-section (8) of section 
8, against any decision of the 
Excess Profits Tax Officer under 
rule 1L of the First Schedule, or 
against any decision of the Board 
of Referees or the Central Board 
of Revenue.” - 

8. Amendment of section 26 Act XV of 
1940, 

In section 26 of the said Act,— 
_ (a) in sub-section (1) and in sub-section 
(3), after the word “If” the follow- 


inserted, namely :— ing words shall be inserted, 
“JAN Where— | namely :— T 
(a) any debt is owing to any company “on an application made toit through 
by another company; aad P the lxcess Profits Taz Oficer”; 
6 . | MIN (To be continued). 
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DEAD AND ALIVE 


One of the grounds on which a marriage 

may be dissolved is the presymed death of 
one of the parties to the marriage. (Matri- 
monial Causes Act, 1937, s.8 (1) }. The court 
may make. “a decree of presumption of 
death and of dissolution of the marriage.” 
Sub-s. (3) is important; it applies ss, 181 
| to 184, inclusive, of the Judicature Act, 
1925, to a petition and decree under this 
‘ section as they apply to a petition for 
divorce and a decree of divorce respectively, 
The sections applied deal with the duties 
ofthe King’s Proctor, and provide that 
“after the pronouncing of the decree nisi 
and before the decree is made absolute, 
any person may, in the prescribed manner 
show cause why the decree should not be 
made; absolute by reason of the decree 
having been obtained by... reason of 
ma rial facts not having been brought 
before the court, and in any such dase the 
court may make the decree absolute, reverse 
the decree nisi, require further enquiry, or 
otherwise deal with the case as the court 
thinks fit.” Section 184 allows the parties 
to marry again “as if the prior marriage 
had been dissolved by death,” ‘as soon as 
any decree for divorceis made absolute,” 

The learned editor of Brooks on Matri- 

monial Causes, 2nd editjon, p. 86, comment- 
ing ons. 8 of the Act of 1937, says, “Once 
the decree absolute has been made, itis 
submitted that the decree would still be 
effective even though the person presumed 
dead were subsequently found to be 
living.” This submission seems t> us to 
be incontrovertible. The parties may re- 
marry, sayss. 184 of the principal Act, “asif 
the prior marriage had been dissolved by 
death.” There is great virtue in the “as 
if.” The husband presumed dead.may ‘be 
an Enoch Arden, and may not obeerve the 
admirable reticence of that Tennysonian 
hero, yet he Has, in relation to the woman who 
was once his wife, if the necessary decree 
has been made absolute, become “ag if% he 
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were dead, and Annie can go her way with 
Philip unperturbed by possible legal come 
plications. W,hn.“the dead man come to 
life” beh-lds*“*the baby, shers, yet not his, 
upon the father’s knee,” he will be gazing 
at a child of a lawful marriage (Enoch, 
by the way, seems to have overlooked the 
fact that his revealiag of his identity to 
Miriam Lee would have as a consequence 
the bastardizing of the baby, as indeed it 
would now if no decree had been got before 
Philip and Annie married, (Legitimacy 
Act, 1926, s. 1 (2)). 

The finality of ttè decree absolute seems 
to us not to be doubted, “but otherwise 
after a decree nisi,” goes on the editor of. 
the book from which we have already 
quoted, “But otherwise” is the effect of 
Manser v. Manser (King's Proctor showing 
cause) (1940) Divorce Division, 30th August, 
The Times, 31st August. 

Mr. Brooks backs his opinion as to the 
provisional character of the decree nisi with 
a citation of Chalmers v, Chalmers [2930] 
P. 154, There after decree nisi the King’s 
Proctor intervened with evidence that the 
Co-respondent was a virgin (neither the 
husband nor she had appeared to contest 
the wife's petition), and the decree nisi 
was rescinded. Hill, J., said, “It was a. 
decree nisi like any other order nisi, made 
on the materials before the court, but be- 
fore the decree is made absolute cause may 
be shown why it should not be made 
absolute.” Tris statament? made as to 
material to snow that the alleged adultery on 
which a decree nisi had been based did 
nct in fact take place would have the same 
force if it be applied to materials to show 
that the man presumed dead was in fact 
alive. i 

In Manser v, Manser, supra, Mt. J&stice 


Langton. did not, appareatly, consider 
Chalmers v. Chalmers; supra. He gited 
passages from speeches in ender v 


Mildmay [1937] 3 All E. R,402, H, LI. 
. |] e 
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(they are, we observe, all in tle minority 
judgmen's) which be said, “broug:t into 
sharp relief the inchoate, temporary and 
provisional character of a decree nisi, and 
pointed out that the language of tke ac:ual 
decree nisi preserved time and opportunity 
for reconsideration.” The case was 
upon a suit for breach of promise, the 
question, being whether the enforcement of 
a promise of marriage made to a woman 
after a decree nisi of divorcé from her 
husband but before decree absolute §was or 
was not contrary to public policy. The 
editorial note rightly pute it that “generally 
speaking, the law bas chosen to regard the 
decree absolute as the, Cxycial point at 
which the relationship, of married parties is 
changed, but now, at any rate, for some 
purposes, the tie must be regarded as 
virtually dissolved upon the pronouncement 
of the decree nisi. After that decree it is 
now clear that either the innccert or the 
guilty, party may enter into a new engage- 
ment to marry so long as itis conditional 
upon the decree being made absolute.” 
Admittedly the decree nisi has no finality, 
all that is done upon it, “is conditional upon 
the decree being made absolute.” ` 

“If it were right to consider the decree 


“nist was a provisional order only, it seemed 


difficult to imagine a fact more material 
than the fact that the respondent was alive,” 
said Langton, J. “He-~-was not without 
sympathy for the petitioner, who to all 
intents and purposes had been deserted by 
her husband, although debarred from set: 
ting. up that desertion as a ground for the 
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dissolution of the marriage; but the 
Janguage of the statute ‘did not appear to 
drive him to-tue extremity of allowing the 
preceedings tè continue upon the footing 
ofthe presumption of death of an individual 
who was admittedly alive. The paradoxe 
involved would be preposterous, and the 
absurdity both patent and grotesque.” Tke 
decree nisi was rescinded and the petition 
disnissed. ° 

This certainly tallies with commonsense, 
but the hardship on the wife remains, and 
one wonders whether there is no discretion in 
the judge to make a decree absolute to meet 
the justice ọf the case, even when it 
involves an apparent absurdity, As we 
have seen, s. 183 (2; of.the Judicature Act, 
1925, says that the court, after having before 
it the material facts not brought before it 
on the original hearing of the petition “may 
in any such case make the decree absolute, 
reverse the decree_ nisi, require further 
enquiry or otherwise deal with the case as 
the court thinks fit,” Section 183 applies 
equally with s. 181 and the “matter material 
to the due decision. of the case” of the ené 
is the “material facts” of the other. 

Prima facie it would seem that the learned 
judge had a. discretion to : make ` thé’ 
decree absolute if he found it just“ ðo 
do, but hestreats the absurdity involved’ as 
an absolute fetter cn his discretion. The 
real vice of the matter is the statutory 
application of provisions very apt to one set 
of circumstances to another set- of circum- ' 
stances to which they are not apt i-—J, P. 


1 


—_—_— 


DESERTION. 


We have. had previous articles on this 
subject but feel we can return to it with 
advantage at the present time, not to dis- 
cuss the law in all its details, but to get 
clear once again the essence of a legal con- 
ception which, in times like the present, 
often has to be applied to unusual gets of 
circumstances, 

One pronouncement which expresses ad- 
mirably the notion tlat has firmly to be 
held 1f we are. not to go wrong, is that 

desartion is not withdrawal from a place 
but from a state of things,’ Pulford v. 
Pulford [1923] P. 18, a statement recently 
expréssly approved by the Court of Appeal, 


in Sotherden,v, Sotherden [1940] 1 All E, R.. 


252. 


The “state of things’? is cohabitation or 
consortium and this means the living of a 
joint life by a man and a woman. _ Proxis. 
mity is the usual condition of this joint life 
and sexual intercourse (the word “cohabi~ 
tation” is often used with. this restricted 
meaning, to the confusion of thought) is a 
common but not an essential element of it. 

The consortium is not broken by absence 
that ig not wilful on ths part of one spouse. 
and against the wish of the other, While 
the intention remains to rejoin one another 
there is no desertion, Marshall v. Malcolm. 
(1917) 82 J. P. 77; R, v. Creamer? (1919) 33 
J. P. 120. Thə exigencies of naval or 
milisary service, of acting as a newspaper. 
cosrespondent, as a scientific investigator 
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in certain bramches, as A seagding man of 
any kind, inevitably produce breaks in co- 
habitation, more or less prolonged accord» 
ing to circumsiances. It would be false 
Teasoning to hold that a man deserts his 
wife by going away to earn a living for 
“ber and their children, Many other grounds 
of absence are right and proper and offer 
no legitimate cause of complaint. Thus, a 
Woman who has been evacuated with her 
child cannot be regarded as deserting her 
husband by refusing to return with the 
child into a danger zone. 

Something, too, depends on the nature of 
the occupation of husband or wife. If a 
woman marries a gentlemen’s personal 
servant she understands that he will be 
away from her quite alot. If he takes all 
reasonable ‘opportunities of giving her his 
society and provides her with a home, he 
is not deserting her at the times when his 
work prevents his sharing that home with 
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her. Ifa man marries a ballet dancer he 
must expect her to | travel about, if not 
exactly from China to Peru, certainly over 
a wide range of countries. He has the 
alternative of going with her or having a 
joint life at intervals. He has no ground 
{gia complaint of desertion till she wilfully 
cuts Off what consortium is poseible. 

Again and again the courts have explain- 
edthat intention to desert is esséntial to 
desertion, .Upon,this aspect of the matter 
we had a very full article at p. 264 of 
Vol. 103, to which we would refer readers. 
When we scan the whole body of cases upon 
the law as to desertion we find they dove- 
tail intoone angther very exactly and uss- 
fully; the later’ omes always need the basis 
of the earlier, and with careful study the 
very framework of the law emerges as it 
were, well articulated, and apt for its pur- 
pose.—J, P. 


7 IMPERIAL ACTS, 
"e (Conclued from pige 24) 


(b) to sub-section (1) the following 

Proviso shall be added, namely :— 

“Provided further that a determination 
on an application under this sub- 
section— 

(a) shall have effect with respect to 
all subsequent chargeable aczount- 
ing periods ; 

(6) shall exciude any further application 
under this sub-section.”; 

(c) after sub-section (3) the following 

‘sub-section shall be added, name- 

yim. 

An application to the Central 
Beard of Revenue under this 
section shall ¿be presented to the 
Excess Prefits Tax Officer b2fore 
the expiry of the period specified 
in the notice issued under sub- 
section (1) of s. 13 or of the ex- 
tended period allowed by the 
Excess Profits Tax Officer under 
the proviso to that sub-section, 
butin the case of an application 

‘under sub-section (1) of this 

section, if the - person carrying on 
the business has made or is mak- 
os ing an application under sub- 

a section (3) of'section 6, the appli- 

cation ghall be presented to the 
Excess Profits Tax Officer before 
the expiry of forty-five days from 
f AN ; ig 


“(L) 


the date on which the order of the 
Board of Referees disposing of 
the application under sub-section 
(3) of section 6 is communicated to 
the person who has made that 
application ” 

9. Amendment of Schedule I, Act XV of 

1940, 
In Schedule Ito the said Aci,— 

(a) in rule 1, in the first proviso, after 
the word ‘‘Provided” the word 
“further” shall be inserted, and 
before that proviso, asso amend- 
ed, the following Proviso shall be 
inserted, namely :— 

“Provided that any sums excluded under- 
the proviso to clause (iit) of sub; 
section (2)° or clause (a) of sub» 
section (4) of thatsection from 
the allowances made in computing 
the profits of the bfisiness for the 
purposes of income-tax shall, if 
paid, be included in those allowan- 
ces when computing the profits of 
the bugfness, for the purposes of 
excess profits tax :”; 

(b) in rule 4,— ; 

(4) in sub-rule (7) after the” braĝkets 
and figure "(2)" the brackets, 
figure and letter “(24)” shall be 
inserted ; 

(ii) after sub-rals (2) the following: 

e e e 


23. 
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- Sub-rule sball be inserted, name- 


= S y Sama ry 
2A) In the case of a business part 


of which consists in banking, 
Insurance or dealing in investe 
Ments, not being a business to 


“which sub-rnle (2) cf this, Ske 


appliés, the profits -shall include 
all income received from invest- 


“ments held for the purposes of 


that part of the. business, „being 
income to which the persons carry- 
ing on the business are beneficially 
entitled.”; 


-(4i7) in sub-rule (3), after the brackets 


and figure, “MW,” the word, 
-brackets, figufe and letter “or 
(2A)” shall be inserted ; 


(e) in rule 7,— 
(i) for sub-rule (1):the following 


sub-rule ghall -be substituted, 
namely :— 


(1) In the case of a business carried 


on, in any accounting period which 
constitutes or includes a charge- 
able accounting period, by a*come 
pany the directors whereof have 
throughout that accounting period 
a controlling interest therein— 


(a) in computing the profits for that 


accounting period ; and 


(b) if the standard profits of'the busi- 


ness are computed by reference to 
the -profits of a standard period, 
alsoin computing, in relation to 
any, such chargeable accounting 
period, the profits for the standard 
period, 

no deduction shall be made ia res- 
pect of diractors' remaneration.”; 


(ii) in sub-rule (2), for the words 


“In this rule’ the words, 
brackets and figure “In sub- 
rule (7) of this rule” shall be 
‘substituted ;. 


(iii) after sub-rule (2) the following 


EO 


sub-rule shall be added, names 

ly:—e 
Tf, in the case of a business 
carried on by company in any 
accounting period which constitutes 
or jncludes a chargeable accounting 
period, the dérectots of the com- 
pany— 


.. (@) bave during any partof that ace 


counting period, or 


(b) had during the whole or any part 
e - of any previous accounting period 


whjch includes the whole or any 
part of any chargeable accounting 


Period or the wholetr any part of 
the standard period (if any;, 

a controlling interest therein, and the 
case ig not one to which sub-rule 

è (1) of this rule applies, then, 

except in so far as the Central, 

` Board of Revenue otherwise directs, 

no deducticn shall be made in 

respect of directors’ remunetration 

either in computing the profits for 

the first mentioned accounting 

period or in computing ia relation 

to any chargeable accounting 

period wholly or partly included 

in that accounting period, the 

be profits of the standard period (if 
any).”; ' 

(d) after rule 10, the following rule 
shall be added, namely :— 

“ll, Where in respect of any accoynte 
ing period a deduction would, 
apart from the provisions of this 
rule, be allowable in computing 
profits, and, in the opinion of, the 
Excess Profits Tax Officer, the 
deduction does not represent. a 
Sum reasonably and properly 
attributable to that accounting 
period,. oaly such part of the 
deduction shall be allowable as a 
deduction for that period as 
appears tothe Excess Profits Tax 
Officer to be reasonably and pro- 
perly attributable to that period, 
and any balance of the deduction 
shall be treated as attributable 
to such other accounting period 
or periods (whether or not they 
include, or fall wholly or partly 
within, the standard perizd, if 
any, orany chargeable accounting 
period) asthe xcess Profits Tax 
Officer thinks proper. | : 

Any person who” is dissatisied with a 
determination of the Excess Profits 
Tax Officer undsr ‘his rule may, 
at any tims before the expiry of 
forty-five days from the date on 
which such determination is com- 

` municated to him, appəal to the 
Board of Referees through the 
Excess Profits Tax Officer,” 

10 Amendment of Schedule II, Act XV 


of 1940. . ; 

In Schedule II to the said Act, — 

(a) in sub-rule 12) of r. 1, after the 
words “ written . down. value” the 
following words sħall be inserted, 
namely :— . e 

‘Gand to such other deductions in 
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respect of reduced values of assets 
- as are allowable in computing 
profits for the purposes of inccme- 

. tax”; . e 

(b) at the end of sub-rule (1) of rale 2 
4; the following shall be inseértdéd, 

: namely :— 

“The debts to be deducted under this 
* sub-ruleshall include any such 

sums in respect of accruing 
liabilities as are allowable as a 
deduction in computing profits for 
the purposes of excess profits tax 
or would have been go allowable 
if the period for which the amount 
of capital is being tomputed hati 
been a chargeable accounting 
period ; and the said sums shall 
be deducted notwithstanding that 
they have not become payable.”; 

(e) after rule 6 the following rule eha'l 

be added, namely :— 
“7, (1) Ti— 
(a) the Central Board of Revenue is 
EA satisied, as respects any assəts 
-e Of any business the standard pro- 
fits of which are computed by 
teference to the profits of a 
standard period, that daring that 
period, or any part thereof 
those asssts wera inherently un- 
productive, and 
(b) an application that this rule stall 
have effect is made through the 
Excess Profits Tax Officer to the 
Central Board of Revenue by 
the person carrying on the busi. 
ness, . 

then, in computing the average 
amount ofthe capital employed 
in the business in tke standard 
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period and in all chargeable 

` accounting periods, those assets, 
ard any other assets of the busi- 
ness, shall be treated as not hav- 
ing been essets thereof during any 
part of the period during which, 
in the opinion of the Central Board 
of Revenue, they wete inherently 
unproductive : 

Provided tbat in the case of a Business 

thee standard profits of which 

depeud directly or indirectly upon 

a direction of the Board of Re- 

ferees under sub-section (3) of 

section 6, or ofthe Central Board 

of Revae, under sub-section (1) 

of sation’ 26 of this Act the pros 
visions of this rule shall have 
effect to such extent only as the 
Central Board of Revenue thinks 
proper : 4 

Provided further that an application 
to the Central Board of Revenue 
under this rule shall be presented 
to the Exvess Profits Tax Officer 

e before the expiry of the period 
specified in the notica issued under 
sub-secticn (1) of section 13 of 
this Act or of the extended period 
allowed by the Excees Profits Tax 
Officer under the proviso to that 
sub-section. 

(2) Where sub-rule (1) of this rule has 
effect on the application of the 
person Carrying on ary basiness, 
apy computation of capital of the 
business made before the mgking 
of the application, and any assess- 
ment affected by that computation 
shall be revised accordingly.” 


= 





°” Extracts from Contemporaries. e 


The Right to Bury 

It is well-established that a widower is 
under an obligation to bury bis wife. Such 
cases as Ambrose v. Kerrison (10 O. B., 776) 
and Bradshaw v. Beard (120. B » N. S. 344) 
make this clear. If for any reason, as a 
wife's dea'h away from her husband, some 
other pers:n incurs the expense of interment, 
he has a right to recover from the widower. 
The question of tke right to bury is not so 
clearly laid down, and we cannot find in 
the text-books anything definite about it, 
Last week a dispute between the widower 
of a woman who, had been previously 


married and her son by the previous 
marriage cane before a megistrate’s court. 
The widower wanted to do what it was hig 
duty to do, but the son objected and said 
something which caused the widower to 
fear a disturbapce of the peace if he held 
the funeral. He came to the magistrates 
for prctection ; but all they could say was 
that the police would come in if-there was 
an actual or anticipated breach of the peace. 
Their clerk went further and said that the 
husband had a “priorclaim to the body and 
should exercise that right” (Times, Sep- 
tember 18). Thisis not inconsistent with 
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what Erle, O, J., said in R. v. Sharpe 
(26 L. J. MO. 47; 48). The law, he said, 
recognises no property in a corpse; and 
certainly does not recognise the right of any 
one cbild to such property. But 
though: there is no property in a corpse 
there may bea right of burial which, one 
would say -is with him who has the duty to 
bury. There” is now a good new bsok on 
this sad subject (Fellows or the Law of 
Buriti (Hadden Best & Co, 30s.)), but a 
careful search has not Tevealed 8 case 
precisely in point.—L. J. 


Contracts and War 

- So long as these who make a contract 
to deliver goods can in way do so 
they are bound to make goode their under- 
taking. Contracts have suffered. and no 
doubt will hereafter suffer, much inter- 
ference from war regulations, But unless 
these regulations eithsr make performance 
illegal or make it practically impossible 
the contract holds. This is a simple truth: 
and it was illustrated this week by the 
decision of Mr. Justice Singletcn in Taylor 
v. Landuaer, which came up to him from 
an arbitrator: (Times, October 2). The 
plaintiffs, if we may so call them, were 
purchasers of beans brought from abroad. 
The sellers were importers and, by a 
contract made on August 3, 1939, under- 
took to deliver and sell certain beans from 
abroad. They were to be shipped here in 
October and/or November, On Septem- 
ber 3, the Board of Trade issued the 
Cereal Products, etc., Order (No, 1035). It 
required those in control of cereal stocks 
which arrived subsequsantly to placa such 
stocks “at the disposal” of the local Area 
Grian Committee, and forbade further 
dealings with them without licence from 
the Board of Trade, The sellers thought, 
from some letter which they raceived, that 
it would be hopeless to apply for a licence 
which they would never get. So they 
made no delivery to tha buyers. An 
arbitrator gave the buyers damages for 
breach of contract—3ubject to a special 
case. His finding has now been upheld. 
There was no insuperable difficulty in 
carrying out the contract. All that was 
necessary for the sellers wax, the Board of 
Trade’s Licence. Thefe was some differ- 
ence before the arbitrator as to whether a 
licence would or would not have been grante 
ed; but, whatever the chances of this, the 
sellers never tcok them. it was a ‘plain 
case.—L, J.* 
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S 439, Criminal P. C..and S. 115, 

Civil P. C. 

A point of considerable importance had 
ccme up before the Full Bench of the 
Madras High Court (41 Or. -L. J. 769), in- 
valving the question of revisional jurisdic- 
ticn of High Court under the Criminale. 
P. C., in matters of applications under 
s. 476, Criminal P. C., for offences, come 
mitted under ss. 468, 471, 207, I. P. C. 
before a Civil Court. The question 
precisely waa, whether the revisional powers, 
under such circumstances, were governed 
by s. 4°9, Criminal P. C. ors. 115, Civil 
P. O., whether when a Oivil Court passes 
gn order under s. 476, Criminal P. O. the 
revisional powers to be exercised are under 
Criminal P. C., or Oivil P. 0.? 

The question incidently involved another 
questi:n regarding the interpretation of 
r. 37, cf the Criminal Rules of Practice 
and Orders of the Madras High Oourt 
which provides that an application made 
to Criminal Court under ss. 476, 476-A 
or 485, Oriminal P. C., acd appeal filed 
against an order made under these sece 
tions or filed in a Court of Session 
againet an order of a Court of Small 
Causes in Mufassal under s. 486, Criminal 
P. O., shall be registered as a Oriminal 
miscellaneous petition and a Oriminal 
appeal respectively. Such applications or 
appeals when filed in a Civil Court shall 
be registered as Civil miscellaneous peti- 
tions and appeals respectively. Thus the 
question for decision in the case was 
whether the petitions under discussion 
should be registered as Oriminal or Oivil 
yevision. There was a recent case of the 
same High Court (41 Or. L. J. 705) in which 
Pandrang Row, was of the opinion 
that the r. 37 is ultra vires and held 
that the jurisdicticn exercised by a Oivil 
Court in filing a complaint under s. 476, 
Criminal P. O., is a juriediction exercised 
under the Criminal P. O., and that the 
revision petitions should be filed on the 
Oriminal Side and not on Civil Side. The 
question for decision before the Full Bench 
(41 Or, L. J. 769) was of a great import- 
ance in view of the fact that the revi- 
sional powers under s. 439 are greater 
than those under s. 119, Civil P. O., and 
that the question was debated in most of th 
other High Ocurts in India. 

Leach, O. J., who was one of the learned 
members of the Full Bench (#1 Cr. L.J. 
769) examined at length , the *provisions 
of s. 439, Criminal P. O, in conjunction 
with, the provisions of s. 435. The 

: l io 
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learned Chief Justice observed that 
although s. 439 dces not ia terms say that 
the power cf revision is confined to 
criminal cases, and the section is not 
intended to travel beyond cases in rimi- 
mal Courts. Before proceeding to review 
the autborities, his Lordship further exa- 
mined the provisions of 8. 478. The fact 
that the Legislatura considered that in a 
case pf an inquiry under s. 476, the 
Criminal or Revenue Oourt should be 
given the powers of a Magistrate is not 
without sigoificance. In holding ar inquiry, 
it is still a Civil Court and-it is neces- 
sary 10 give it the authority of a Magis- 
trate, The judgment of Bhasbyant 
Ayyangar, J. in (26 Mad. 139) also came in 


for consideration, while the learned Judge 


there, was of the opinion that the provi- 
sions of the Code of Criminal Procedure 
applied when there were proceedings in 
a Civil Court under ss. 195 and 476, 
Oriminal P. C.; he recognised that in sujt- 
able. cases the High Court would have 
power of revision under s. 622, Civil P, O. 
1882, (s. 115 of the present Civil P. O.) 
As a matter of fact, r. 37 of the Criminal 


Rules of Practice is based on this judge. 


ment (26 Mad. 139). Ayyangar, J., was 
firmly of the opinion that the High Court 
cannot under ss. 435 and 439, Criminal 
P. O., revise an order passed under s, 195 
(1) (b) or (e) by any Court, other than a 
Oriminal Court. In (114 Ind. Cas, 161) 
it was held that the High Court could 
not under e. 115, Civil P. O., interfere 


with the decision of a Revenue Court.. 


Then came the Full Bench decision 
(140 Ind. Cas. 331), in which doubts were 
expressed on the correctness of (114 Ind. 
Oas. 161), which was not, however, over- 
ruled. In (17 Or, L. J. 515) a decision 
of a Bench of three Judges, Sadasiva 
lyer, J. expressed “doubt as to the 
soundness of (26 Mad, 139); but he did 
not wish to reeopen the question since 
the . practice had existed for 
years. In this case it was held that on an 
application for revision of an order ofa 
Oivil Court granting sanction to prosecute 
under s, 4/6, the Clourt’s power of inter- 
ference are limited bys. 115, Civil P.O., 
and therefore the High Court cannot inter- 
fere under s. 439, Uriminal P, C. The 
Bench’ who decided .35 Or. L. J. 392) did not 
find it necessary to discuss and question the 
authority of {17 Or. L. J. 515), In (41 Or. L.J. 
705), while decifling that the jurisdiction 
which is exercised by a OCuvil Oourt in 
filing acomplaint ynder s, 476 is a jirts- 


fourteen . 


JOURNAL . 31, 


diction exercised under that code, and is of 
a criminal nature, Pandrang kow, J., also 
did not consider the ruling of the Full Bench 
in (17 Or. L. J. 515) and the judgment of 
Bhashyam Ayyganger, J., in (26 Mad. 139.. 
He based his decision on (35 Cr. L. J. 392), 
awe? 3 Lahore decision in (33 Or, L. J. 178) 
and also a Bombay Full Bench decision 
(39 Cr. L. J. 495). The Oalcutta High Court 
ina Full Bench decision of five Judges, 
which jncluded Jenkins, CO. J.,io (151, 0.19-), 
held that s, 439 has no application where an 
order under s. 476 is passed by a Oivil 
Court. But the provisions applicable are 
under s. 115, Civil P.O, (33 Cr. L. J. 38), did 
not question thj»ruling. Thus the view of 
the Calcutta „Pigh Court is in agreement 
with the views expressed In (17 Or, L.J. 515) 
and (26 Mad. 139). Leach, CO. J., next cone 
sidered the Allahabad view as expressed 
by a Full Benchin (J Or. L.J. 73). The 
next authority referred by his Lordship 
was a Lahore Full Bench Decision in (33 Or, 
L.J. 178). The Full Bench here décided 
that the practice of the Lahore High Court 
to treat revision petitions as falling withia 
s. 439, irrespective of whether the order 
under revision was passed by a ivil, 
Criminal or Revenue Oourt, should not be 
departed from, It was on this case, among 
other cases, that the judgment of Pandrang 
Row, J., in (41 Or, L, J. 705) was based. Thus 
though there was a divergence of opinion 
amongst other High Courts, the Madras 
view was governed by (17 Cr. L. J. 515), In 
the opinion of his Lordship, in which opinion 
the other members of the Full Bench, namely, 
King and Krishnaswami Ayyangar, JJ., 
respectfully agreed, the present Bench could 
not over rule (17 Or. L, J. 515). The learned 
O. J., observed that a Civil Court does not 


‘cease to be a Civil Oourt when it is consider- 


ing an application made to it under s. 476 


and if for the purposes of that application’ 


it remains a Civil Qourt, it must be goverm 
ed by the provisions of the Civil P. O. and 
not by those of the Criminal P. ©. The 
fact that an appeal from an prder passed on 
an application when it has been dealt with 
by a Oivil Court emphasizes the Civil 
character of the Court dealing with the 
application. His Lordship concluded by 
remarking asfhe had remarked in the 
earlier part of his judgment that the posi- 
tion is not a satisfactory one, becausg, an 
application for revision arising out of pro- 
ceedings ina civil suit must be dealt with 
on a different basis from a similar applica- 
tion arising out of Oriminal proceedings, 
He regretted that it is not for fhe Courts to 
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remedy the situation and hoped that the 
Legislature would take up the matter and 
rethedy the defect. Thus (17 Cr. L. J. 515) 
still holds the field in Madras while (41 Cr. 
L. J. 705) Supra must be considered over- 
ruled, 

= 
Habeas Corpus 

The High Court gave judgment on the 
9th ôf September on the application of 
an internee, Mr. Aubrey: Trevor GOswald 
Lees, for a writ of habeas corpus. 

The applicant for the writ had been 
ordered by the Secretary of State to be 
detained, upon his reasonable belief that 
Mr. Lees had been a? ber of, and 
active in the furtherance of an organisa- 
tion coming within the description of 
Defence Regulation 18B (1A). Tke Court, 
while exercising its undoubted power to 
enquire into the vabidity of the order of 
detention, refused to go behind the official 
statement that the matter had been cares 
fully considered by the Secretary of State 
and that he had cometo the conclusion, 
he had clear ground for believing” and 
did believe that Mr. Lees was a persen to 
whom the application applied. 

The Court accepted these statements and 
dismissed the application, a very proper 
conclusion if we may respectfully say so, 
There are the inferences left to be drawn 
that if the Court were not statisfied of execu- 
tive bona fides an application for habeas 
corpus would be granted, but that it will 
not interfere with the exercise of the dis- 
cretign expressly conferred on the Secre- 
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tary of State whén satisfiedcf his sincerity 
in ifs exercise.— J. P. ' À 


Ignorance No Excuse $ 

A daily péper ‘announces: “The Price 
Regulation Committee for the Southern 
Region states that a mistake even if 
genuine, is not a valid defence, under the 
Prices of Goods Aet, for overcharging. 
All traders should acquiant themselves with 
the law and obey it.” ° 

This is undoubtedly a true statement 
coupled with sound advice. Itis only one 
instance illustrating the general principle 
that ignorance of the law is no defence 
to a breach pf it. For while no one can 
possibly know all the law, it needs but 
little reflection to realise that the law could 
be enforced effectively, if it were 
necessary to satisfy the court that the 
defendant knew the law or even if it were 
a defence for him to show that he did 
Dot, 

‘The principle works well enough, and it 
is quite reascnable that those who engage 
in trade pursuits of a particular kind should 
acquaint themselves with the relevant law, 

So far as the Price of Goods Act, 1939, is 
concerned, there is a statutory provision 
making a special defencé available to 
servants or agents acting under instruc- 
ticnt; otherwise the ordinary law applies. 
Traders should certainly learn the provi- 
sions of the Act, since not only may heavy 
penalties be incurred but also, upon a third 
c.uviction there may be an order prohibit 
ing the offender from carrying on his 
business.—J, P. 


REVIEW. 


The Code of Criminal Procedure:— 
By V. V. Onitauey AND K, N. ANNAJI Ra», 
“Szconp EDITION, Vors. BAND IL. | 

A legal publication, if it is to be 
really useful to the legal profession must 
be kept always up-to-date and this is 
especially true of the commentaries on 
the laws of procedure. We therefore 
welcome this second edition of the Oode 
of Oriminal Procedure oy, the learned 
authors of the popular Yommeataries, 
In this edition both the text oni the 
commentary have been revised aud the 
commentary hag been added toor altered 
wherever necessary-in the ligat of tne 


decisions reported sjnce the last edition. 
Tha local amendments tə the various 
sections have been noted and a full chart 
showing how the sections have been affected 
by legislative anendmen:s has been given 
at the beginning of the first volume. 
References to official reports are invariably 
given in all cases found in the official 
reports. The general index has been 
enlarged and improved and a table of 
cases has been added, The book has thus 
been brought up-to-date in every respects 
and will be of great usa tothe Bench as 
well as to the Bar. 
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THE JUDICIAL COMMITTEE AND CRIMINAL APPEALS 


Neither the frequency with which the 
Judicial Committee of the Privy Ooungil 
have emphatically reiterated that they do not 
sit as a Court of Oriminal Appeal, nor the 
dismissal of the great majority of petitions 
for special leave to appeal to His Majesty 
in Council againat convictions for criminal 
offences, appears to have deterred petitioners 
aid noticeably diminished their hopes or 
their number. The last term was, indeed, 
no exception, although, as usual, practically 
all the petitions were from India. While it 
18” well understocd by counsel engaged in 
these matters that nothing but very special 
and exceptional circumstances will prove 
sufficient to obtain the grant of special 
leave to appeal, many, perhaps not un- 
naturally, experience considerable dif- 
culty in appreciating with any degree of 
exactitude the essentials to be established to 
achieve success. We say "not unnaturally,” 
because few versed in these proceedings 
would deny the difficulty of predicting the 
certain granting of any particular petition. 
True,-a number of now well-known rulings 
have been laid down by the Board, but 
even they, by their very breadth, may 
tend to raise hopes where none should be: 
Undoubtedly the most frequently cited and 
best: known guide in* this convection is to 
be found in In re*Dillet (56 L. T, Rap. 615; 
(1887) 12 App, Cas, 459), where the Judicial 
Committee said that they would not review 
criminal proceedings “unless it be shown 
that by a disregard of the forms of legal 
process, or by some violation of the prin- 
ciples of natural justice, or otherwise, sub- 
stantial and grave injustice has since been 
done.” “This brief citation summarises, and 
indeed has been the foundation of, much 
that has since been said tothe like effect, 
but even the most cursory consideration 
of _it suggests possibilities of interpretation 
which would appear amply to justify 
counsel in reasonably doubtful cases urging 
the claims of his’ petitioning client* with 
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every hope of success. It may be sufficient to 
point to but two,matters to illustrate this 
view: first, wh limitation is to be placed on 
the expressidn “some Violation of the prine 
ciples of natural justice’? What, exactly, is 
meant by “natural justice’?—something in 
connection with equity and good conscience, 
no doubt, but how’ difficult to determine 
pracisely in practice! and what scope for 
ascertaining whether there has been a viola- 
tion of it! Truly, here is an area in which 
divargent individual views may well be 
held quite conscientiously, and counsel 
may be pardoned if they do not always 
see eye to eye with the Board. The second, 
and undoubtedly more serious difficulty 
results from the use of the words “or other: 
wise” in the above citation; so general an 
expression appears to place no limitation 
on the means or methods of showing that 
substantial and grave injustice has been 
done, and can only tend to impress counsel 
with a greater sense of his responsibility 
and possibly send him on false trials. 
Perhaps his difficulties can be best illus- 
trated by indicating what has been said and 
done by the Board in certain circumstances. 
Mere misdirection by a Judge, for example, 
either in leaving a case to a jury where 
there is no evidence, or founded on an 
incorrect construction of a penal code, ,is 
not sufficient to seture the grant of special 
leave to appeal, especially where no mis- 
carriage of justice has resulted; Hr parte 
Macrea (99 L. T. Rep. 734; $1893) A. ©. 346). 
in Dillet's case (sup). however, their Lord. 
ships were of opinion that the directions of 
the Judge to fhe jury were “grievously 
unjust to iag spaeliant, and in many 
instances outraged the proprieties of judicial 
procedure,” and that a conviction obtained 
by such unworthy means could dt be 
permitted to stand. Obviously, this question 
of misdirection resolves itself tp somesextent 
into one of degree, and leaves a reasonable 
latitude to advising counsel to calculating 
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its probable effect on the Board. Again, the 
Board will not ordinarily interfere where tke 
only complaintis the reception of inadmis- 
sible evidence: Dal Singh v. The King- 
Emperor (1917) L, R. 44 I. A. 137), but there 
is on record a case where a whole body of 
inadmissible evidence had been an, in 
the. trial Court, with the result that the 
Board was confronted with a case of a 
subject sentenced to death upon no evi- 
dénce- at all,--and the conviction was set 
aside. The effect of .the admission of ine 
admissible eviderice is’ thus one more 
matter for assessment in which individual 
sentiments and intelligence wey well dictate 
different conclusions. Refesende may perhaps 
also be made to Armstrong V, The King 
((1913) 30 T. L. R. 215), in which leave to 
appesl from a conviction of murder was 
refused where the allegation was that the 
jury had been in cOmmunication during 
the trial with persons who were not their 
custodians. It is clear, therefore, in the 
light of the few foregoing illuetrations—and 
many others might be given—tbat there 
must indeed, as Lord Dunedin has said, be 
“something so irregular or s0 outrageous as 
to shake thevery basis of justice,” before 
the Board will entertain an appeal in a 
criminal matter. 4 
While the power of His Majesty under 
his royal prerogative to review proceedings 
óf a criminal nature, except where such 
power and authority have been parted with 
or removed by Statute, is unquestionable, 
it ‘réquires little imagination to appreciate 
one fustifiable reason for the strict limi- 
‘ation of its exercise, for, in the words of 
Lord Shaw of Dunfermline in Arnold's case 
Cup.) “if throughout the Empire it were 
supposed that the course and execution of 
‘justice could suffer serious impediment, 
which in Many cases might amount to 
‘pgactical.obstruction, by an appeal to the 
‘Royal prerogative of réview on judicial 
- grounds, then it becomes plain that a severe 
‘plow would have been dealt to the ordered 
administration “of law within the King’s 
dominions.” Since, in genera], criminal 
‘petitions meet with such scant success, two 
‘obvious questione arise for consideration: 
‘first, why are they go ebysistenty per- 
sisted in so many apparently and, 
. indeed, clearly hopeless cases; and secondly 
“ig it Possible to adopt a more rigid censor- 
‘ship, so to speak, to secure their strict 
‘limitation to, cases òf substance in which 
‘there is at least-a reasonable hope of 
success, and in respect of which the 
Board may well feel that §public time aad 
o . i 
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money have not been scandalously squan- 
dered? With regard to the first question, 
the point that leaps to the eye is that most 
convicted persons facing unpleasant punish- 
ment are almost fanatical adherents to the 
belief that while there is life there is hope, 
and will cling to any straw which offers the 
faintest hope cf support in the sea of, their 
trouble. This obvious observation is, of 
course, applicable with equal force toe all 


petitioners from whatever quarter of the. 


Empire, but particular reference may, per- 


- haps, be made to India, whence, as we have 


stated the bulk of the petitions come, and 
where local conditions and circumstances give 
Tise to special considerations. Often, for 
instance, a murder or grievous injury has 
resulted from a faction fight, or the act of 
organised dacoils. and then something akin 
to a moral obligation appears to be placed 
on the leader, inthe event of one of his 
parly falling foul of law and order, to ensure 
that every assistance is given to him, even, 
apparently, in the last rescrt, to petitioning 
His Majesty in Council. Indeed, 8 similar 
obligation sometimes appears to be volum- 
tarily shouldered by relations of a con 
demned man, who frequently burden them- 
selves with the cost of a petition to the 
Privy Council rather than afford neigh- 
bours grounds for the criticism that they 
have not exerted themselves in his interest, 
Then there is, of course, the additional 
influencing factor that anything may 
happen in the time intervening before the 
petition isheard, and admittedly any steps 
taken to delay being hanged need no justis 
fication in the eyes of the condemned ! And 
lastly, on this point of persistence in pre» 
senting petitions, there are undoubtedly 
a number of cases where the petition 
results from a genuine belief that ine 
justice has been doae, and in such cases 
there is, of course, a duty to press them 
with all vigour. On the second question, as 
to eliminating unjustificable petitions, 
little can be said. It is a matter which 
has undoubtedly received some, cunsideras 
tion from the responsible authorities, who 
it is safe to say, would welcome any 
suggestions which would result in weeding 
out such petitions and prevent them reach- 
ing the Board. Nothing should be done, 
however, which in any way will diminish 
a petitioner's right to have his case heard 
when there are reasonable gyounds for 
its presentation, and evesy ` care should 
be exercised to preserve that right intact. 
Perhaps the most practical single step. 
for *immediate applicatién. would he to 
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place upon founsel in this country, and 
not, as at present, upon counsel in India, 
the duty of certifying that in their opi- 
nion the petition is one which falls within 
the rules of criminal jurisdictione which 
are applied by the Judicial Committee. 
There can be little’ doubt that counsel 
here, familiar as they are with the views 
of tRe*Board in this connection, would find 
little difficully in ensuring that only peti- 
tions worthy of consideraticn would take 
up the time of the Board. In conclusion, 
a significant light is thrown cn the 
attitude of the’ Board to these matters 
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by an observation of Lord Wright, . pree 
siding as recently as 10th July, when 
there were four petitions from India in 
criminal matters before the Board. His 
Or-wn 
whether it was necessary for the India 
Map to be represented upon all these 
proceedings: “I should bave thought,” 
added Lord Wright, “that you could form 
a pretty good idea whether there ‘was only 
question oy not.. In a case ike this now 
before us thera is no question that can 
þe raised" —L. T. ° 
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Extracts from Contemporarles. 


The Seals. 

Although normally, and fora very long 
time, there has been only one Great Seal, 
it would seem that from an early date it 
became the custom to speak cf theLord 

ancellor or the Lord Keeper as the hol- 
der of “the seals,” and an ambitious 
member of the Bar has sometimes jocular.y 
been spoken of as a candidate for “the 
seals.” Why is this? In his Lives of the 
Chancellors Lord Campbell told us that in 
very early days the King delivered to his 
Ohancellor several seals bearing the same 
impression though not cast in the same 
material; for example, one would be in 
gold, another in silver, though it appears 
to be the fact that for long there has been 
one great seal only in use ab one time. 
Lord Campbell, who was naturally keenly 
ioteres'ed in the subject, said that the 
French expression “Garde des Sceaux” 
orignated in the’ circumstance that the 
French Chancellor hàd the custody of a 
number of seals which were used on diffe» 
rent dccuments, but others have not been 
ready to accept this explanation contend- 
ing that the expression “the seal3” 
originated in the fact that the great 
seal was in’ two parts, the obverse and 
the reverse, a.d these two parts in come 
bination formed the “Great Seal.” Whether 
this is the true explanation of the expres 
sion the present writer cannot guarantee, 
but it certainly has an air of probability 
about it. Edward III, we read, had a 
number of great seals, a circumstance pose 
sibly to be acfounted for by the fact of 


“his assumption of the title of King of France, 


in which latter capacity he would régard 
t 


himself as being entftled to possessa great 
seal for that country. 


Delivery of the Great Seal to the 

Lord Chancellor. : 

Thelate Comte de Franqueville, who was a 
member of the French Bar and was a son-in- 
law of Lord Ohancellor Selborne, very natur- 
ally found much in our legal history to fascie 
nate him, as he showed by the two exce- 
edingly informative volumes on “Le 
Systeme Judiciare de la Grande Bretsgne” 
which came from his pen, He reminds us 
that the Lord High Chancellor is named 
by the Sovereigu, who delivers to him 
personally the Great Saal, and although 
his nomination is generally confirm8d by 
letters patent, he is invested with all his 
Powers the instant he takes the oath ex- 
acted by law. We need not, unless we 
like, accept as literally accurate the account 
which Mr, Solonon Pell, the solicitor who, 
it will be remembered acted in the wind- 
ing up of the affairs of the Weller family, 
circumstantially gave of dining with the 
Lord Chancellor, when, ashe put it, “there 
was only two ofus, buh everything as 
splendid as if twenty people had been 
expected—the great seal ona dumb waiter 
at his right hand, and a man in a bagwig 
and suit of armeur guarding the mace with 
a drawn crf and silk stockings—which 
is perpetually done, gentlemen night and 
day.” It is delicious, and a remarkable 
stroke of genius by Dickens, than 4 very 
young man, who had kept his ears and eyes 
open and could invest so august a subject 
as the great seal with so much humour and 
originality, 4 
. e . 
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“Damasking” the Great Seal. : 
Néwadays when a néw Great Seal is cast 
and comes into use its predecessor is 
“damasked,” that is, it is tapped gently 
with a hammer or mallet, which is assumed 
to have the effect of denuding it of Jits 
former virtue, and efficacy. When “thie” 
takes place the Lord Chancellor in office 
claims the damasked seal as bis per- 
quisit by ancient custom, and, it is said 
that in not a few aristoctatic families a 
damasked seal is treasured as a sacred 
heirloom, It may be recalled that an ami- 
cable contest once took place between 
Lords Brougham and Lygpdhburst as to 
their respective claims: owhe ex-Great 
Seal on the accession of Willam IV, when, 
of course, it was superseded by a new seal. 
The story of the controversy as to the 
rightful claimant to the ex-seal is fairly 
familiar, but as an imteresting incident in 
the history of the subject, it may be 
briefly recalled. When the order for the 
new Great Seal was made, Lord Lyndhurst 
was Ohancellor, but before the King’s 
engraver had carried out the order for 
the new seal Lord Brougham had become 
the keeper of the King's conscience and 
Lord Chancellor. To which of these noble 
peers was the old seal to be delivered ? 
The topic was keenly debated. Lord Lynd- 
hurst based his claim to be the recipient 
on the ground that as the order for the 
new.seal was made during his term of 
office the seal was actually discarded during 
his tenure of the seals. On the other hand, 
Lord «Brougham maintained that the order 
for the new seal was merely a step taken 
in anticipation of the act by which the 
seal of George IV was put out of 
action, and that while the order was being 
carried out the old seal was in fact, as 
well as in theory, the seal of the new 
King, and that he (Lord Brougham) had 
used it officially. Eventually, as will be 
remembered, William IV, acting as arbit- 
rator with the consent of the parties, solved 
the ‘friendly controversy by adjudging half 
to each claimant, and to make his decision 
the more acceptable, he directed that each. 
part of the old seal should, at his own royal 
cost, be set in a rich sil salver and 
delivered to the two respective claimants 
to be religiously preserved as a memento of 
an interestihg dispute.—L. T. ME 
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Damages for Loss of Consortium. 

Me. Justice HILBERY had an interesting 
caso before him this week: Pollok and 
Wife y. Charles Burt Lid., September 13. 
The male plaintiff was an employee of the 
defendants, and he was being driven by 
car in the course of the defendants’ business 
by a fellow employee. Owing to, the 
negligence of the driver an a%cident 
occurred, and the plaintiff was injured. 
This, of course, raised the question of 
common employment, and the Judge on 
this issue found for the defendants, basing 
his opinion on’tbe latest examination of 
that doctrine jn Radcliffe v. Ribble Motor 
Services Ltd. (1939, 1 all E. R. 637). In 
that case the House of Lords severely 
erticised the dcetrine, but only tke Legis- 
lature can abolish it. That was an end 
of the husband's claim, but the wife’s 
action opened up most interesting questions. 
As aresult of the accident the husband 
had suffered from neurasthenia, which had 
yendered him, probably only temporarily, 
sexually impotent. The wife claimed 
damages for loss of the husband's con- 
sortium due to the tortious act of the 
defendants’ servant. On the Judge's view 
her claim failed on the facts, Damage 
was essential to the claim, and after 25 
years of matrimony the temporary interrup- 
tion of only that aspect of consortium 
had had no injurious effect on the wife's 
health or contentment. His Lordship was 
of the opinion that mere discontinuance 
of sexual intercourse without more was 
not loss of consortium. This view of the 
facts made it unnecessary to decide: whe- 
ther a wife can maintain an action fora 


. tort done to her hushand if she can show that 


damage has resultedto her. In Jackson 
v. Watson & Sons (1909, 2 K.B. 193) and 
Riding v. Smith (1876, 1 Ex. D. 91) the 
husband recovered damage to him caused 
by torts to his wife. See also Black v., 
Duncan (192!,8.0, 733). Way should the 
wife be in a worse pesition than the 
husband ? Lynch v. Knight (1851, 9 H. Li 
Cas. 577) appeara to give her a right of 
action if the tort was done to her, but 
there szems no justification so to limit the 
right. The proprietary conception of women, 
has long gone, and where there is a tort and, 
Toukan damage, that should be enough.— 
L.J. 
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INJURY ON HIGHWAY : LANDLORD'S RESPONSIBILITY 


The liability of a landlord for injury 
to one using the highway awing to the 
defective state of the premises, has been 
considered in three recent cases :—Wil- 
chick v, Marks: Silverstone Third Party 
(151 L. T. Rep, 60: (1934) 2 K. B. 56), 
Wringe v. Cohen (161 L. T. Rep. 366 ; 1910) 
1K. B. 229), and Heap v, Ind Coope and 
Allsopp Limited (163 L. T. Rep. 169.) 

In the first of these cases Mr. Justice 
Goddard (as he then was) expressed the 
following opinion: “If Iuse -a highway, 
the duty I am under not to injure other 
persons is not special or contractual, but 
general, arising from what Lord Esher 
used to call proximity. A property owner 
knows that his house, if not repaired, 
must at some time get into a dangerous 
state: he lets it to a tenent and puts him 
under no obligation to keep it repaired : 
it may be the tenant is one who, from 
lack of income, could not do any repairs, 
The landlord has expressly rezerved to 
himself the right to enter and do neces- 
sary repairs: why then should he be 
under no; duty to makeit safe for passers- 
by, when he knows that the property 
is dangerous? The proximity is there: 
he has the right to enter and remedy a 
known danger. Is the injured person to 
be left in such a case only to a remedy 
against the tenant?” In that case the 
landlords had not covenanted to do any 
repairs, but the learned judge held that, 
inasmuch as they had reserved a right 
fo enter and: to repairs - if they thought 
fit, the injured party had a direct right 
of action against them and was not 
restricted to a right against the occupier, 

The accuracy of this decision has not 
been questioned, but the subsequent 
decisions of the Court of Appeal above cited 
show that, a landlord’s liability is wider 
than that indicated in the foregoing excerpt 
from the judgment, ` 

In Wringe v. Cohen (sup.), the plaintiff 
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claimed against the landlord of adjoining 
premises in respect .of the damages 
sustained at we eresult of the collapse 
of a wall. A County Gourt judge found 
that the wall had beenin a bad state for 
three years and that its collapse was due 
to want of repair. The landlord admitted 
that he was liable to repair and had: 
always done the repairs, but contended’ 
that he was not responsible unless it 
could be established that he knew, or 
ought to have known, of the necessity 
for repairing the wall, and that no such 
knowledge on his part had been proved.' 
The learned Onunty Oourt judge held 
that there was an absolute duty on the. 
landlord to keep the, property in a state 
of repair so as not to become a nuisance to 
adjoining owners, and this decision was 
affirmed by the Court of Appeal, ed 
The judgment of that court, consisting 
of Lords Justices Slesser and Luxrmoore 
and Mr. Justice Atkinson, was delivered 
by the last-named learned judge, » who 
observed that if, owing to want of rapair,. 
premises on a highway became dangerous, 
and therefore a nuisance, and a passer- 
by or adjoining owner suffered damige by 
their collapse, the occupier, or the ownér, 
if he had undertaken the duty of repair, 
wag answerable, whether or not he knew 
or ought to have*known of the danget, 
The undertaking to repair gave the owner: 
control of the premises, and a right of. 
acces3 thereto for the pufpose of maine 
taining them in a safe condition. On 
the other hand, if the nuisance were 
created, nob by, want of repair, but, for 
example, by file act of a trespasser ‘or 
by a seret 4nd unobservable operation 
of Nature, such as a subsidence under 
or near the foundations of the” premises, 
neithsr an occupier nor an Owner -rese- 
ponsible for repair was answerable, poless 
with knowledge or means of knowledge 
he allowed the danger to continue. In 
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euch a care, he had in no sense caused the 
nuisance by any act eor breach of duty. 
Every case decided by the English courts 
was consistent with that view. 

The judgment contains an exhaustive 
review of the authorities on the subject 
of knowledge, which show that liability 
in cases falling within fhe first category 
exists irrespective of whether the cwner 
or o¢cupier knows or ought to have 
known of the conditions of thè premises, 
These cases capnot be referred to in 
detail here, ‘but it ehould be pointed 
out that the headnote in Tarry v. Ashton 
(34 L.T. Rep. 97; 1 Q. B, 314), which 
intimates that Mr. Jugtise Blackburn’s 
decision in that case was founded upon 
the consideration that the defendant 
knew of the defective condition of the pre: 
mises, is inaccurate. It may be recalled 
that in that case the plaintiff was injured by 
the fall of a large lamp suspended in front 
ofa house, In Auguet the defendant, who 
had only lately become the tenant of the 
house, knowing that the lamp and fittings 
were of scme age, employed an experitnc: 
ed person to examine them and put them 
jn, repair. The breakage was caused by 
the general decay of the connections. The 
jury found that the defendant was not 
negligent and had no knowledge of the want 
of repair, but that the fitter was neg- 
ligent. The accident occurred some three 
months after the examination, and it was 
clear that the defendant had no know- 
ledge of the defective condition of the 
fittings and that it could not-be said that 
he ought tohave known of it, Mr. Justice 
Lush and Mr. Justice Quain held that the 
defendant was liable, resting their judg- 
ments on the absolute obligation to pre- 
vent one’s property from becoming a 
nuisance, and an examination of Mr. Justice 
Blackburn's judgment suggests that his 
reasoning on this point does not differ sub- 
stantially from that of the other learned 
judges... i 
. The position eis thus reached that a 
landlord who does not require his tenant 
to do repairs is responsible for injuries 
sustained by members of the public using 
the highway who are injt¥ed asa result 
of the defective condition ofythe premises; 
and further that responsibility of this 
nature, is independent of knowledge of the 
condition of the premises or of negligence 
in failing to possess such knowledge. 

. The*logicak outcome of these two pro- 
positions ;is illustrated by the decision of 
the Court of Appeal in Heap v. Ind 
a e ° 
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Coops and Allsopp Limited (sup.). The 
plaintiff was goingto a publichcuse. As 
ke approached he had to cross over a cellar 
flap which gave way beneath him with 
the résult that he sustained serious ine 
jurtes. The public house was the freehold 
property of the Lichfield Brewery’ Com- 
pany. The defendants beld under a lease 
from that company whereby they covenant- 
ed with the freeholders to keep the premises 
in good tenantable repair. and eondifion. 
The defendants themselves let the pro- 
perty to a Mr. Paxton who undertook 
to keep the interior of the premises. in 
repair but was under no obligation as res 
gérds the exterior of the premises, There 
was no covenant on the part of the defen- 
dants that they would keep the premises 
externally in repair or structurally in 
repair, but it was part of the tenant's 
covenants that he would permit the defen- 
dants’ agents or any person authorised by 
them to enter upon the premises at all reae - 
sonable times for the purpose of viewing the 
state of the premises and, at the tenant’s 
expense, make good all such defects and 
want of reparations as the tenant had 
agreed to remedy. There was evidence 
that the defendants had exercised their 
right to enter upon the premises, that they 
had carried out various repairs, and had 
indeed executed some small repairs to the 
cellar flap. The position between the owners 
and the defendants was of academic ine 
terest only because the latter held all the 
shares of the former, and the substantial 
question was whether the defendants, 
as landlords, or the tenant was res- 
ponsible, 

Each denied liability and the plaintiff 
might have sued them both without incur- 
ring the risk with regard to costs (see 


‘Bullock v. London General Omnibus Come 


pany (95 L. T. Rep. “9095; (1907) 1 K. B, 
264). He elected, however, to sue the land- 
lords and the Oourt of Appeal upheld the 
decision of a county court judge that 
the plaintiff was entitled to recover against 
them. f 

It was argued that in such a case as 
this the occupier was prima facie liable. 
The landlord might be liable only in one 
event, namely, if he had covenanted to do 
repairs, tha lack of which had caused 
the damage to the plaintiff, and, inasmuch 
as there waS no covenant to repair by 
the landlords in the present ase, the 
plaintiff had sued the wrorg party. The 
argament was negatived, | “So far as I 
am goncerned,” Lord Jugtice MacKinnon 
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gaid in the curse: of a judgment with 
which Lord Justice Luxmcore and Mr. 
Justice Tucker expressed agreement, “I 
freely avow that, inasmuch.gs in ccmmon: 
sense and all decency (the plaintiff, evght 
to be’ able to recover against somebody, 
andiin the circumstances of this case and 
having regard ‘to the correspondence which 
has taken place, in all commonsense and 
decency he is able to recover against these 


defendants if the. law allows it, my only. 


concern is to see whether upon the cases the 
Jaw dces allow him so to recover. I think 
that it does,” : , 
His Lerdship recalled that Mr, Justice 
Goddard beld in -Wilchick v, Markse 
Silverstone Third Party (sup.) that where. 
a third party bad-been injuried by the 
lack of repair of a house and the landlords 
had not covenanted to do the repair but 
had-reserved a right to enter and do the 
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repairs if they thought fit, that was suffi» 
cient to give the third part who had: been 
damaged a direct right of action against 
the landlord and did not merely limit -him 
to a right of action against the occupier. 
In view of the later expression of opinion 
in Wringe v. Cohen (sup.), Mr. Justice 
Goddard's statement of the. Jaw—quoted at. 
the outset of the present article—had. to. 
be read without the words “wher ha (the 
landlord) knows, the. property is dangere. 
ous.” * But if these words were omitted the 
statement exactly covered the fpositiou 
in the present case. “Upon these grounds,” 
the learned Lord Justice went on, “I 
think that the Jaw as it stands does. permit 
me to give fect in my sense of common- 
sense and ordinary justice and to say- that; 
this decision of the learned county court 
judge waa correct, and that the judgment 
against.tke defendants shouldstand.”—L. T. 





WHIPPING OF JUVENILES 


“A clerk of the peace has, at the instance 
‘of his county probation committee, circu- 
lavised justices upon the “great increase 
of juvenile crime ” in his county, and re- 
minded them of their powers of ordering: 
whipping. The section cited in a copy of his 
letter, which has been sent to us, iss. 15 of 
the Children and Young Persons Act, 1933. 
Thisis no doubt a slip. The section actually 
` in, point is s. 10 (2) of the Summary Juris- 
diction Act, 1879, as substituted by s. 60 and 
the third schedule of the Ohildren and 
Young: Persons Act, 1933, — : 
“We donot propose in this place to com: 
ment upon a proposal to re-introduce on 
an extensive scale the use of corporal punish- 
ment for children, or upon the “advisability 
of inviting the parents themselves to admi- 
nister corporal punishment to their children 


as an alternative to their being placed on ` 


probation.” Justices who.have accepted the 
conclusions arrived-at by the departmental 
committee on` corporal punishment which 
reported in 1938, are not likely to be stam- 
peded by war conditions ‘into abandoning 
a considered opinion.. The assumption 
behind the advice given is that flogging is 
a deterrent. This is exactly the point upon 
which believers in the whip and opponents 
of the whip hold firm opinions. It is an 
assumption against which the committee 
cited came down heavily. We commenda 
reperusal of para. 59 of the report to all the 
controversidlists, ‘After examining all the 
available evidence, we have been unable to 
find ‘avy boay: of facts-or figures showing 
e t. 


4 


that the introduction of a power ‘of flog- 
ging haa produced a decrease in the number. 
of the offences for which it may be impose- 
ed, or that offences for which flogging may 
be ordered have tended to increase when 
little use was madeof the power to order. 
flogging. or to decrease when the power 
was exercised more frequently.” 

What we are seriously concerned about 
is an erroneous statement of law in 
the letter from the clerk of the peace, 
which may mislead justices into ex= 
ceeding their jurisdiction, lay them open to. 
certiorari and civil actions for damaggs. 

After the reference to the power to ¢rder’ 
whipping for indictable offencas tried Sums 
marily, the advice goes on: “Further, the 
magistrates have similar powers as regards 
the whipping of males under  sixteén 
on conviciion under several sections of, 
the Larceny Act, 1916, -thə Malicious 
Damages Act, 1X61, tha Offences against: 
the Person Act, 1831, and under s. 4 of 
the Criminal Law Amendment Act, 1835.” 
It is made qnite clear thet the clerk of 
the peace and othersare of opinion justices 
Can use these powers when convicting sum- 
marily of indictable ofences created by 
those statutes. is 

Bat this isẹ not go. Save where those 
statutes expressly made offences punishable 
on summary conviction their punishment 
provisions relate only to cgavictions-oa in- 
dictment. If 5.16 of the Offences against 
the Person Act, 1861, for instance, is to 
be read as conferring the, power” sume 

e Š y ; 
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sarily. to order the whipping of a male 
under sixteen, it mugt be read as confer- 
ring the power summarily to order him to 
have ten years’ penal servitude, for the one 
punishment is dependent on the other, The 
same-applies to ss. 28, 29, 30 and 32 and also 
to similar provisions in other of the copsolis 
dating statutes of'1861, and in’ tke Larceny 
Act, 1916,.In s. 4 of the Criminal Law 
Amendifent ‘Act; 1285, it is made clear that 
whipping is an “alternative whieh may be 
inflicted by the court which could sentence 
him tọ imprisonment under that- section, 
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that is á court convicting’ on” indictment. 
One of our readers has ‘had sonie Corres» - 
pondence with the clerk of.the peace upon’ 
his letter. . ‘The clerk of the peace ahd other 
persons whom ke has consulted - ‘rely upon: 
the" words “on conviction,” or “on being, 
convicted,” in the sections conferring: a’ 
power to -whip. males under sixteen; and 
claim that they include summary-eénvic- 
tion, But in every case closs examingtion 
stows that the conviction- meant is con- 
vienan, on indictment.— J.P. ; 


ae ‘Extracts from Contemporaries. 


“alking in Gourt . ` NS 

“As we all know, the function of the Bar 
is- to talk in court to -develop the argue 
men’ wished ‘to- ‘be placed befcre the judge 
or to examine the witnesses, but as we. 
all know, there is frequently a good deal 
of unauthorised talking by thoss listening, 
and at times this calls for the animadver» 
sion’ of the-bench.’ Once, however, at least 
those engaged in too loud. ‘conversation 


created an -interesting intervention which. 


gave risé-to a very humorous denoucement. 
The incident. in’ question happened a long 


time ago. at the. Gloucester assizes, but it 


will well: bear-repetition even if, as is not 


very likely, readers already recall the story,- 


It appears that -a. trial was in- progress 


which was exciting much. public interest ; 


the-. court was. crowded with listeners, 
among ‘whom was a knowing racing man 
and another, an innocent agriculturist, both 
of whom became greatly excited at the 
‘evidence, so much so, that their conversa- 
tion 7became so loud’ as to call for the 
interference of the judge who at last 
declared that ke would commit anybody 


who was guilty of such a want of respect. 


to the: court. - This threat had for a time 
its. effect, but. again the colloquies of the 
racing man. and the farmer became too 
vecal, whereupon: the: :judge observing it, 
said; “I see you two. men are. still deter- 
mined to.set my authority at naught and 
1. shall: commit you,” . The: farmer pro- 
tested: thug: “My Lord, this man against 
my will still keeps on talking to me.’ 


The judge inquired, “What was he talking: 


about or saying ito pou?” , "Why," was 
the reply, “he said your- Lordship was a 


d—d col. Instantly the other rose to his. 


feet and said, “My Lord, I said it in 
perfect confiderice ! At this the whcle 
court “was’cenvulsed with laughter, and 
the judge who, we are told, wasa gentle- 
man, -a scholar, and a lawyer, took po 


F s 
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more notice ‘of the opinion which had i in’ 
confidence been expressed regarding ` his“ 
juriatic a Scans qualifications for “the” 
bench.—L, : ; 


Cyclists’ Faults 
Most .of. us are, or have been, ayati 


‘go most: of us can see the cyclist’s point 


of view, and can sympathise with him 
when the inconsiderate motorist puts him, 
in danger or difficulty. But the cyclist hes 
his faults- also; or perhaps one ought to. 
say a few cyclists, like’ a few motorists,- 
show want of imagination- and road 
sense, ’ 

It is difficult to understand whee ‘many. 
cyclists. seem to think they have a right ° 
to ‘procsed in -the wrong direction-in a: 
one-way street, so long as they push their , 


‘bicyles inst tead of riding-them. -A -cyclist-: 


coming the wrong way is an embarrass- 
ment to traffic going the right way, even 
if he be on foot or riding in a. series of; 
jerks -on one pedal, Without taking out. 
summonses, which may not be. necessary. 
in these times,. the police could | easily. 
discourage this Drachice in places where it - 
prevails. Ta 
Then. there is the cyclist who feels quite. 
justified in wheeling his bicycle on the 
pavement if traffic in the carriage way is, 
thick. One: such taking up much room on. 
a narrow foutway in a narrow _one-. 
way street, instead - of apologising.- to; 
pedestrians announced - that he was. not, 
going to take his life in ‘his hands. by. . 
going into the road. He was, of. course,; 
committing an offence, and could be pro-, 
secuted, A bicycle is-by-statute a carriage. 
and must not be. driven ‘on. a footway | 
beside a carriage way... He -ehould have - 
avoided crowded streets: altogether . unless, 
he was competent to ride.-in the-midst of, - 
trafic and to observe the. law, generally.—. 


. . e \ 





DIAN CASES 


a 
> we, 





"1941. 


JOURNAL 


Vol. 191 


. LEditors do-not hold themselves responsible for the views expressed by. the contributors.) . 





AUTHORS. AND. INCOME TAX. 


The question whether payments made 
by publishers to authors are assessable 
to income-tax. is not infrequently one of 
considerable, difficulty. It is clear that 
royalty payments must be. regarded as 
income and hence assessable to tax. It is. 
also clear thet the price paid for an out- 
and-out purchase of the copyright of a 
work, at least in the case of an isolated: 
transaction, is to be regarded as capital 
and.will not be assessable to tax. What is by, 
nf means clear is where the line is to be 
drawn. 

. The difficulty is, moreover, increased by 
the fact that the decision of the courts do, 
not necessarily indicate the view. which: 
would have been taken by the court itself 


on the facts of any particular case, the- 


matter being determined: in light of the 
consideration whether there was evidence 
upon. which the commissioners could. pros 
perly decide as they did. That there is 
ample Justification from a practical stand» 
point for. the existing method of deciding 
cases of this nature will not perhaps be 
questioned, but the system would render 
the formulation of a distinction between 


capital and income payments from (a) the 


decisions of the courts and (b) the facts of 
the respective cages an exceedingly hazard- 
ous undertaking. 

“The relative functions of the commis- 


sioners and the court were dealt with in: 


an important passage in. Lord Justice. 
Scott's judgment in Inland Revenue Come 
misstoners v. British Salmson Aero Engines 
Limited (159 L, T. Rep. 147; (1938)2 K. B. 
482). The learned. Lord Justice recalled 
that the commissioners had decided that 
certain Payments in question were capital 
Payments, and said that the question which 
was raised in that court was how far the 
lordships ought, on the facts of the case, 
tobe guided by that finding, or give weight 
to it or feel’ bound by it. The rule*as to 
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the power of $he Oourt' of Appeal, on g 
case stated “por a question of law, in 
regard’ to which the diséppointed party hati 
expressed dissatisfaction before the com- 
missioners, 'on the point whether'it was a 
question of fact as to which the court 
could not inquire, or*was an issue involving: 
a question of law, into which the court 
could inquire, had been dealt .with. very 
fully by Mr. Justice Hamilton, as he then 
was in American Thread Company v; 
Joyce (106 L, T. Rep. 171; 108 L. T Rep. 
353 ; 6 Tax.. Oas. 1 and: 163), which was 
subsequently approved both inthe Oourt of 
Appeal and in the House of Lords, The 
gist of, what he. said was that where the 
Commissioners put before the court in the 
special’ case the whole of the materials 
from which they drew their final inference, 
then it wasa question of law as to whe: 
ther, from that material, their inference 
was Correct or not. š 

Lord Justice Scott continued: “But that 
conclusion seems to me to be subject ta 
this further qualification, which I do not 
think that the judgment of Mr. Justice 
Hamilton, as he: then was, and the other 
courts who agreed with him, intended in 
any way to exclude. In ao far.as.the- Spa; 
cial Commissioners are skilled persons in 
matters of busines, if on an analysis of 
the business arrangements that have been 
made, out of which the. case has arisen; 
they come to the conclusion as businesg 
men that a particular payment has what 
my Lord (the Master of the. Rolls) has eall» 
ed the accountancy quality of a capital 
payment or an income payment, that is tae 
view to whicl, in my opinion, the court is. 
entitled to give great weight. The posi- 
tion is analogous to the case df a t&ial in: 
the Commercial {Court before a City of 
London special jury, on a question of 
business and keeping accounts, _where the 
special jury- have-expressed a yiew on the: 
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ims whether a particular payment is a 


capital payment or an income payment. 
In such circumstance’, the court ought to 
be very slow to disagree with that skilled 
opinion.” > ; 

Tbe fact that payment is made by way 
ofa lump sum is not conclusive that it 
should: be regarded as capital. Such acon-° 
tention, wonld constitute an over-simplifi- 
cation, of the problem. This is clear from 
Contsantineseo V. Rex (42 Times L. Rep. 
685; 43 Times L. Rep. 727 ; 11° Tax, Oas, 
730). That was the case of a patentee, 
not an author, but the relevance of the 


` principles applied in such cases’ need not 


be stressed. “In this case g patentee was 
awarded ‘two sums amounting together to 
§: 70,000 by’ the ‘Royal’ Contmission on 
awargs to inventors in respect’ of the use 
of an invention by the Government, It was 
Keld:-that the claim put forward was for 
foyalty in respect of the successive uses of 
the‘invention, and that the sum awarded 
was: to: be treated as profits or gains, and 
annual profits and gains, for income-tax 
purposes. °? `s o o. - 

Mills v. Jones (45 Times L. Rep. 31 "46 
Times L: Rep. 118 ; 14 Tax Cas, 769). was 
another, case “where an award had been. 
wade to-an inventor. Tt was sought to 
distinguish. the case from that just consi- 
déred‘in that the amount awarded (£37,000) 
included payment for the Tight to use the 
invention in the future, and was not merely: 
in respect of past user. The argument was 


. negatived on the ground that, having regard 


tu the findings of fact by the commissioners, 
the Amount included in. the payment in 
réspegt of future user was negligible. 

* Ansther attempt at what may be describ- 
ed as an over simplification of the problem 
is, represented by the Crown's argument 
in Inland Revenue Commissioners v, British 
Salmson Aero Engines Limited (sup.). The 
respondent company acquired the sole 
{icence ta manufacture and sell, for a period 
often -years, in the United Kingdom and 
its Dominions, Colonies and Dependancies 
anroplane en gine& manufactured by a French 
company. ‘The licensees were to pay a sum 
of 825,000 —£15,000 on the signing of the 
Agreement, £5,000'six months, and £5,000 
twelvec:months . thereafier—and in addition 
as ‘royalty: £2,500. twelve months after the 
f $ and a. like 
„bim Sach twelve months during the follow- 


| ing nit years,” The Special Commissioners 
. decidad that the respondent company was 


not...ljable, fo tax on. the lump sum of 
£25,000..payable : by instalments as above 
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indicated but thats it was ligble in respect 
of the royalty payments. The Orown argu- 
ed, as against the first part of the decision, 
that the words used in rule 21 of the Gene- 
ral Schedules Rules stamped the character 
of income on any sum paid in respect of 
the user ofa patent. Sir Wilfrid Greene, 
M. R., intimated that rule 21 was a more’ 
collecting section and did not authorise the. 
taxation of capital. I 
ment were sound a ready answer to dhe 
tax-payers’ contentions- in.the two ‘cases 
just ccnsidered would have been available. 
But the judgments in those cases did not 
proceed on that footing. In Constantinesco’s 
cage Lord Cave had stated that in view 
of the facts he was satisfied that the sum: 
awarded was to be treated- as profits or 
gains, and annual profits or gains, . within 
the meaning cf the Income Tax Act. “1. 
find great difficulty,” the Master of the. 
Rolls said, “in understanding how it can, 
be said, in the light of that passdge and 
that reasoning, directed as it was to _ the 
specific argument that the sum was a capis, 
tal sum, and.\resulting in the conclusion, 
based on an examinationof the facts, that 
it was not a capital sum, but was annual 
profits and gains, that that case ‘in an’ 


authority for the proposition that the matter . 


is concluded once and for all, once you, 
assert of a payment that it is a payment 
in respect .of the user of a patent.” The 
game conclusion was reached from an 
examination of the arguments and judg- 
mentsin Mills v. Jones (sup.). In the result 
the decision. of the commissioners and that 
of Mr. Justice Finlay to the same effect 
were affirmed. ` ; 

Before leaving this case reference should 
be made totwo passages in the judgment 
of the Master of the Rolls which throw 
light upon the nature of the distinction 
with which we are cqncerned. - 

First, the case was not merely one of an 
agreement under which the respondent 
company received the right to use a patent. 
It was entitled to restrain the patentees 
themselves from exercising the right in, 
the, respondent’s territory and to call upon. 
the patentees to restrain -others from 80 
doing. “Those rights,” Sir Wilfrid Greene, 
-M. R., said “are to my mind in essence 
different from the mere right of user.” . 

Secondly, in the article of the agreement 
relating to payment there was a funda- 
mental difference in the naturé of the twd 
classesof sums. The first started by being. 
a lump sump payment, definite and fixed 
which was then to be payable by instal- 
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Tf the Crown’s* argu- ,. 


UO, 
ments, . The other. class was not of that 
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description. N3‘lump stim, payment was. 


wedroferred to, and it was on'tHe face of no- 
thing but an undertaking. to pay yearly 

sums as royalty. The judgment continues: 
“Speaking quite apart from any close exa- 
qaination ‘of authority, and simply regard- 

ing the distinction between those two things, 

. itgwould appear cn the face of it that, 

SW with régard to the latter class, the parties 

{ Jre creating an obligation as between them- 

== "= Selves which they choose to describe as a 
royalty payable each year ata fixed date. 


I should have found it very difficult, in the 


face of so strong an indication as that, to’ 


appreciate an argument which said that 
those sums were not in the mature of ine 
come payments. They do nct start from 
a capital sum which is afterwards split up 
into instalments ; their existence from be- 
ginning to end isan annual existence, and 
nothing else, and the parties have indicated 


what to their minds, isthe nature of that. 


annual payment.” 


Inland Revenue Commissioners v, Long- 
mans Green and Company Limited (17 Tax 
Qag. 272): was the case’ of an agreement 

- made between a French autlior and the 
respondent publishers - for the acquisition 


of the exclusive rights of translation and: 


publication in English of a book written 
in French. The respondents agreed to pay 
the sum of £00,000 francs for the right to 


sell'28,000 copies of the best edition of the- 


work,.and.the agreement also provided: 
for annual payments to be made to the 
author at a proportionate rate for copies 
of the best edition sold in excess of the 

- above mentioned figure, and fora royalty 
of ten per cent.on the published price of 
alt copies of any cheaper edition. Only’ 
7,000 ‘copies of the book were. sold. Mr, 
Justicé Finlay heldthat the sum of 500,000 
francs was assessable to incomestax on 
the ground that the payment was one of, 
- or on: account of, royalties. The learned 
judge reached this conclusion by consider- 
ing the amount of the lump sum payment 


and comparing it with thé other payments. 
which were to have been made and would > 
admittedly have ‘been royalty payments if 


the-boek had been a success. 


“A recent case in which the problem was 
` discffssed is that of Beare (inspector of 
> axes) v. Carter (190 L. T. Jour. 19 y (1940) 
2&.- B. 187). The respondent ` was the 


- 1899. Four further editions, of 1,000 copies 
j- each, had been published prior to the 
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author of g book originaly published in, 
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events -giving rise to the present y | 
In 1935 arrangements were made | 
publication of a sixth edition.. Thereemas 
no witten agreement as to terms, but- in 
1938 tHe following letter was written by 
the publishers to the authors. “Iam Write, 
ing to confirm that, with regard: to the 
sixth edition .of.your book oa legal. history., 
under the agreement between ts we paid 
you the sum of £150 for licence to publish. 
that edition of 1,050 copies of that kosk, 
which sum „included such. editorial work 
as.was’ necessary’ to ensure the accuracy. 
of the edition. “The copyright remains in 
you, but we had a licence to publish that 
édition, and you agreed to prepare the 
edition for presf to our approval.” The 
book needed sv liétle revision and the ser- 
vices renderetl by the author in this respect - 
were so small that the appeal from(the - 
decision of the General Commiesioners to 
the effect that’: the £150 wasin the nature 
of a capital payment? and not: assessable: 


` 
. 


“to income-tax was argued on the basis that 


the sum was to be treated as having been 
paid merely for permission to publish: the 
edition. Itis also to be observed that no 
Other book had been published by the 
author, who could not therefore be said to 
be carrying: én a trade within Case I of 
Schedule D, 

In the course of his judgment Mr. Justice: 
Macnaghten cbserved that when the-Oom- 
missioners Said that the terms of the agrees 
ment. were set out in the letter, it was plain- 
that they.did not mean all the terms. When 
one: in the position of the author was 
arranging with a publisher fort he pubi 
tion of such a work as that -concern 
was obvious that both the publisher 
the author undertook obligations in ad 
to the mere payment of money on the 
hand and permission to publish the editite. 
onthe other. The author was concerned 
that his work should be presented to the. 
public in available form. The publishers , 
had already published five previous editions 
snd it might well be that there was a. 
written agreement in the case of the first 
edition and that subse@uefit editions were 
subject to the same conditions. There 
would be obligations on the part. of the: 
author in addition tothe givi of permis- ` 
sion to publish the @dition, and it was a 
fair inference hat the licence to publish 
the sixth edition carried. with it the obli- 
gation on thé past of the authof to ge no 
licence to anybody else to publish the work . 
for a perjod of time. ‘If the partieg had. 
been- askéd the- question; “Was. thera 
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rv. “Of course. there was.” 


kau 55 138 Te. aned; judgeewent on to. indidate 


on 
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t¥at in his: view there was no questita of 
The only, ques: 
5 whether, on. the particular facts,. 
there was. éry. eyidence which could support, 
the decisiog < “of” the. Commissioners. «If: it 
„were the eusetmerely ofa lump sum pays. 


pringi le in the ease at all. 
tion ¥ 


ment far. permission. to, publish so many 
copiés of.. the Werks. the 
Commissioners wocld have b&en wrong. 
His Lordship cited Inland Revenue Commis- 
sioners V. Longmans Green and Company 
Limited (sup,.) which conferred with Curtis 
Brown.Lamited. v. Jarvis (X4 Tas. Oas. 744) 
where Mr. Justice. Rowlat 


“Or 


ronf the property: and not. instalments of 


the price,, and with Mills.v. Jones (sup.). 


and Constontineses V. «Rex (sup.); 
var 9 


Radio- ‘in Car. 


‘It was reported in an evening paper res 


cently that./a man was convicted under 
Defence Regulation 8 (3) of e 
wireless receiving set in his: car. 


‘The..facts were that he had: taken his’ 
Homerset to be repaired, and was returning. 
with: it in his car, and’ not’ unreasonably. 


took. the- line that’ this was not an instal- 
lation in the cars The actual’ offence by 


the- way’ is- not “installing” but using or 










javing~ in possession or under control, wire- 


luckily’ for the defendant the. regu» 


HE- the purposes of this paragraph to be 
installed in‘ a vehicle if it is in the vehicle 
in- circumstances in which- it. can be used 
‘Ob: ‘readily adapted for usey” 

“The only safe- way for: the possessor of 
a wireless: set to remove it from one place 
to- another is to cargy itin bis arms or on 
his- back. —J. P: 


Habeas: Sgppus. 
“They applicant for, tbeas. Corpus who 
challenged the measuses by. which he was 


. detained by. the Home. Secretary failed ‘in. 
: 10: attempt, (In re Lees) Times, September 


fhe: weak: point, if. 

oe orfer directing | his onfinement: was 

the ug@of°the alternative “or” 

than- -one- pase.’ ‘Xt stated “that fhe Home 
? 


ere was one, in 


oy au = < , 
s : 


oo Mae pode cis a AS JOURNAL p D 
Be obligation. ? ru both. wuld’ have . 


decision of the, 


had observed: 
“that. copyright’ royalties were anntal profits. 
l ins- as being the annnal receipts. 


Extracts. from Contemporaries, - 


Secretary had good cause to believe that: © b 
the applicant “had been or was” ‘a mews 


sinstalling a. 


pparatus installed’ in a road vehicle,, 


expressly says that “any wireless. 
aging apparatus shall, notwithstanding, 
it is- not fixed in position, be deemed. 


fin more. 
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His Lordshin: then ated Talaka: “Revenue i 
Commissioners 
Engines Limited (sup) ‘a8 showing how” 
very, fine the distinction was. between paji: 
ments,which were to-be regarded as.capi-- 
tal, and. payments which were to-be Tevard: 
ed'as. income. Applying that case to'ths $ 


case before him, and in the view whicB tie; ~ 


had formed of the, agreement made porren- 
author and ‘publisher the. learne 


judgeg 
concluded that there was evidence to Bup-S< 


port the conclusion at which the Commis- 
sioners had arrived.. The appeal was ac- 


cordingly dismissed. 


The. foregoing décisions, though far from. ` 
providing a gomplete answer, to the. quese. 


bv. British: Salmson. Aero: È 


‘ 


tion where precisely the line #of. distinction, < 


between capital and. incomé. payments is.’ 


to be drawn,: bring to light.’a number of: 
general considerations of practical importe. 
ance in regard to cases of this, nature.—L, T.. 


N 


ber of, “or had: been or was” active. in 


the furtherance of a. dangerous. organisa»: - 


tion. The possibly dangerous action. of; 
this organisation was also stated with. an; 
alternative phrase: It might be utilised: 


for several dangerous purposes which the: . 


order described in succession: or for pure: 


poses: prejudicial to the maintenance of " 


supplies.or services. essential:.to-the. life of 
the community. We all: Know:that: either: 
in an indictment or. in a summons alter-: 


native charges linked: together by “or'’ ‘are, - 


bad. A. familiar case is R. v. Surrey: Juse - 


tices ; 
and R.v. Wilmot (1933, J.P. 149) shows: 


how even: at. Assizes the fatal.“‘or” may:. 
be allowed to pags in an indictment:-. 


This strict: rule, however, does not: apply» 
to ministerial orders.. Such is. the. law 
as declared by the Divisional: Court. Strict: 
lawyers may still thiak that ifthe Home: 
Secretary is going to incarceraté a.British ~ 


subject he should. give-him some definite: i, 
offence or indiscretion ox: 
dangerous inclination of which. ‘he: thinks; 


notice, of the 


that the- subject is. guilty. But our war” 
time law, as-it stands. does not requise it., 


As to the: poin’ that the Home. Secretary,’ 


ex p, Witherick.(1932, 1 K. B. 451),. .. 


had: no xeason ‘to suspect the ‘applicant, 


of anytt ing, that, was. id answered Dy 
a ministerial’ afi\davit. je Minister con-- 
sidered evidence : 


clusion., “No moré ean’ be said:—L. J.- 


r N 


nd, hed come to his cons; 


